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PRIVY COUNCIL 
NARAYAN DAS KHETTRY, SINCE DECEASED (NOW CIVIL 
REPRESENTED BY MuUSAMMAT PANNO BIBI) (Plaintiff) DA 
versus - “a 
March, 21 
JATINDRA NATH ROY CHOWDHURY AND OTHERS 
x LORD 
- (Defendants). eo 
Land, sale of—for arrears of Government Revenue— What passes— ree 
ORD 
Buildings do not go with land. DARLING, 
There is no absolute rule of law in India that whatever is MR. AMEER 
f affixed, or built on 1 tHe soil becomes a‘part of it, and is subjected _ALI, SIR 
_ tö the same rights of property as the soil itself. Thakur Chandra cen 
a oramanick xv. Ram Dhone Bhuttacharju,, 6 W. R., 228 (F. B.), 


approved. ; 
On a sale of an “estate” bythe Collector under section 3 of 
Act XI of 18s9 for arrears of revenue, only the land passes to 
the purchaser; and not any house erected thereupon. The 
, owner of the house would be entitled to remove the materials 
' of the house. 


APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 


-*Sir G. R. Lowndes, K. C. and B. Dude, for the appellant.” 
» A. M. Dunne, K. C. and K. Brown, for the respondents. 
The following judgment was deliyered by 
SIR LANCELOT SANDERSON.—This is the plaintiff's appeal Ser Lancelot 
against the decision of a Division Bench of the High Gourtof  $27dersoz. 
Judicature at Fort William in Bengal, given on the #2th March, 
1925,'which reversed a judgment and decree, dated the 24th 


August, 1922, of the learned Subordinate Judge of the 24 
Perganas. 


. 
= 


a 


The material facts’ are as follows : — 
Satyendra Nath. Roy, who was tite predecessór of the defend: 
ants, was the proprietor of tHe holding in question. 


The holding was sold in December, 1919, under the provisions 
of Act XI of 1859 for arrears of the Government Revenue of ° 
Re 2, annas.8 and pie r. co . 


* P, C. A. No. A1 of 1926. z e y? 


CIVIL 


1927 





NARAYAN 
DAS 
KHETTRY 


r 


JATINDRA 
Natu Roy 
CHOW- 
DHURY 
es 
Sır Lancelot 
Sanderson. 


(J 
The plaintiff purchased the holding at the sale for the Sum of 
Rs. 2,900. Application was made to the Divisional Commissioner 
by the defendants or their predecessor to have the sale set aside, 
but the application was refused : e . 


On the 5th July, 1920, a sale certificate was issued to the 


plaintiff by the Collector of the 24 Rerganas, certifying that the e 


plaintiff had purchased, under Act XI of 1859, the, mahal which 
was specified in the certificate and which was situate in the Teuzi 
of the district of the 24 Perganas. i i 


It appears from the copy of the certificate which is before their 
Lordships that it was therein stated that the purchase took effect 
on the Ist day of May, 1919. 


‘At the hearing of the appeal by their -Lordships there was 
a dispute as to the correctness-of the last-mentioned date. < 


-, Walmsley, J., in his judgment, referred to this date as the 
Ist May, 1920, while Mukherji, J. referred to it as the Ist 
May, 1919. 

If it becomes necessary to ascertain the correct date, a refer- 
ence will be necessary for that purpose. 


On the znd August, 1920, a declaration was.made under the’ 
provisions of the Land Acquisition “Act, wéz., Act I of 1894, in 
respect of the holding, and on the 1 Ith March, 1921, the Deputy 
Collector made his. award. .The total amount of the award was 
Rs. 14,569 (omitting annas and pies). 

The sum awarded in respect of the land and trees, and the 
additional compensation under section 23 (2) was Rs. 2,181, and 
the amount in respect of “ structures” and the additional com: 
pensation was Rs. 12,388. 


The “ structures ” consisted of a residential house which had 
been erected by Satyendra Nath Roy, and it was standing on the 
land at the time of the plaintiff’s purchase. 


The plaintiff's name had been registered under Act VII of 
1876 (B. C.), and he claimed the whole amount of the com- 
pensation money, vzz. Rs. 14,569. The Collector decided that it 


_wag necessary for the plaintiff to produce an order of a competent 


Court before the money could be paid to him. 


Accordingly the plaintiff instituted the present suit in which 
he claimed that his right title and interest to the holding in question 
and to the whole of the compensation money should be established 
and declared. He prayed for a further declaration that he was 
entitled to withdraw the compensation money deposited in the 
Alipore Collectorate. a’ 


It was urged on behalf of the defendants in the trial court 
that the sale was not valid or binding on them. The learned 
Subordinate Judge found against the defendants on this issues 
e pie eS 7 
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® and this finding - was not disputed in the High Court or on the 


appeal to this Board. 


_ Assuming the sale to be valid, it was not disputed that the 
plaintiff was efttitled to the compensation money awarded in 
respect of the land and trees. 


It wag, however, urged on behalf of the defendants that the 
plaintiff had not acquired any: title to the building on the land by 
his epurchase af the above-mentioned: sale, and consequently that 
he was not entitled to any. of the eompensaon money awarded in 
respect thereof. 


The learned Subordinate Judge held that the building on the 
land passed with the holding to the auction-purchaser (ż.e., the 
plaintiff) by the revenue sale, and that the plaintiff was entitled 
to recover the entire compensation money. 

On appeal to the High Court the learned Judges held that 
the ownership of the building did not pass to the plaintiff on the 


above-mentioned sale, but that the defendants remained, the 


proprietors thereof. 

The learned Judges then proceeded to the consideration of 
the question - whether the defendants were entitled to the whole 
of the compénsation -money awarded in respect of the building, 


_and for the.redsons--set out. in „the judgments of the learned 


Judges they decided that the defendants were entitled to the 
whole amount awarded for the building, less a sum of Rs. 2,300. 
The sum of Rs. 2,300 was awarded by the learned Judges as 
compensation to the plaintiff at the rate of Rs. 100 per month in 


_ respect of 23 months, which period was calculated from the rst 


May, 1919 to the 11th March, 1921, when the Collector took 
possession of the premises. - 

From’ this decision the plaintiff has appealed. The first 
qifestion is whether the learned Judges of the High Court. were 


eright in holding that the title to the building did not pass to the 


plaintiff by reason of his purchase at the revenue auction sale. 


It was not disputed that if the plaintiff’s case was based upon 
a conveyance by the late proprietor of the land, the house would 
pass with the land to the purchaser ; but it was argued on behalf - 
of the defendants that as the sale in question was yn@er the Act 
XI of -1859, it was merely asale by the Collector. of the Govern-~ 
ment’s interest. 


This part of the defendants’ contention is, in their Lordships’ 
opinion, correct ; for in Maharaj Surja Kanta Acharjya Bahadur 
vy. Sarat Chandra Roy Chaudhuri» È), the Judicial Committee 
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Sir Lancelot 
Srnderson, 


held that on the failure of*¢an owner to pay the Government æ ə 


assessment, his estate or interest, in the land is forfeited or rather 
determined, and that by a salè held under Act XI of 1859, 
ss è - (1) 18 Cal. W. N., 1281 at 1285. - 
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_ What was sold was not the interest of the defaulting Jowner,e 


but the interest of the Crown, subject to the payment of the 
Government assessment. , 


It is therefore necessary to ascertain what wasethe interest of 
the Crown which was subject to the Government assessment. 


The preamble to Act XI of 1859 recites that it is desirable, y 
among other things, to improve the law relating to° sales of 
land for arrears of revenue in the provinces of ,Bengal, Behar 
and Orissa. 


Section 3 provides for the sale of the “estates m arrear” in 
the payment of revenue at public auction to the highest bidder. 


There is no definition of the word “ estates ” in the 1859 Act, 
but in the Bengal Act VII of 1868, which is to -be read with 
and taken as part ot the said Act of 1859, provision is made that 
in that Act and the Act XI of 1859 the word “estate” means 
any land or share in land subject to the payment to the Govern- 
ment of an annual sum in respect of which the name of a pro- 
prietor is entered on the Register known as the General Register 
of all Revenue-paying Estates, or in respect of which a separate 
account may, in pursuance of section 10 or section 11 of the said 
Act XI of 1859, have been opened. 


It was argued on behalf of the defendants that it was the 
land so entered on the register, and not the building on the land, 
which was subject to the payment of the Government revenue 
and which passed to the purchaser at the auction sale held under 
the provisions of Act XI of 1859. 


The property in question lies in the 24 Perganas, outside the 
boundaries of Calcutta, and it was conceded that the maxim, 
which is found in English law, viz., “ guicguid plantatur solo, solo 
cedit” , has at the most only a limited application in India. 


The case of Thakur Chandra Poramanick v. Ram Dhone 
Bhuttacharju (`) to which reference was made in the Highs 
Court’s judgment, differs materially from the present case in its 
facts, and the decision itself is not applicable. 


å The following statement, however, is to be found in the judg- 
ment of theeFull Bench which was delivered in 1866 :—“‘ We have 
not been able*to find in the Laws or Customs of this country any 
traces of the existence of an absolute Rule of Law that whatever 
is affixed or built on the soil becomes a part of it, and is subjected 
to the same rights of property as the soil itself”. 


°” Their Lordships, therefore, are of opinion that in construing 
the provisions of the above-mentioned Acts it is necessary to bear 
in mind the statement made by Sir Barnes Peacock in the above- 
mentioned case, which seems to Have been accepted for many’years 
(1) 6 W. R., 228. $ ee 
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This beifg so, the word “ estate ” must be ien tò have a 
more limited meaning than it would have in English law and the 
Government’s power of sale for arrears of revenuc prima facie is 
limited to the land, which is subject to the payment to the Govern- 
, ment of the annual ` revenue, and in respect of which the pro- 
° prietor is* entered in the General Register of Revenue-paying 
Estates, and haying special regard to the view held in India 
respécting the separation of the ownership of buildings from the 
ownership of ‘the land, and to the recognition by the Courts in 
India that there is no rule of law that whetever is affixed or built 
on the soil becomes a part of it, and is subjected to the same 
rights of property as the soil itself, their Lordships are of 
opinion that in order to make a house erected upon the land, as 
well as the land itself, subject to the Government power of ‘sale 
for arrears of revenue, special words indicating the intention of the 
Legislature to make: the building subject to sale would be neces- 
sary. 

No such special words are to be found, and their Lordships 
are of opinion that the conclusion at which the learned Judges of 
the High Court arrived, véz., that the ownership of the building 
- did not pass to the plaintiff by reason of the revenue sale, was 
correct, although they are „not prepared to adopt all the reasons 
which were advanced for that conclusion. 


The question then arises whether the defendants are entitled 
to the compensation money which was awarded in respect of the 
building, or to what, if any, portion of such money. 


Their Lordships are not prepared to adopt the basis on which 
the learned Judges of the High Court acted in this respect. Their 
Lordships are of opinion that, in order to arrive at a decision on 
this part of the case, it is necessary to consider what would 
have been the position and the respective rights of the parties 
After the sale, if no acquisition had taken place under the Land 
Acquisition Act. 


In such a case it would be reasonable that the parties should 
arrive at an arrangement as to what should bedone, and their 
Lordships therefore suggested that learned counsel appearing for 
the appellant and respondents should i ‘whether any 
arrangement could be made. 


Their Lordships have been informed that it has not been found 
possible to arrive at any arrangement or to agree upon a sum to be 
paid tothe defendants, and their Lordships have, therefore, to dêal 


7 with this part of the case. ¢, 


It is. difficult to lay down any principle upon which the com- 
pensation money awarded in yespéct of the house should be appor- 
tianed, but the position seems to their Lordships to involve certain 
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matters whichsshould be taken into consideration by the Court? 


which makes the apportionment. 


After the sale the plaintiff would have been the owner of the 
land and the defendants would have been the owffers of the house. 


The plaintiff would have had the right to call upon the defend- 
ants to remove the house. If the defendants did remove the house 
the value to them would be small, and in the ordinary course would 
be no more than what has been called “demolition value” eviz., 
the value of the materials less the costs of removal; and if the 
defendants did not remove the house they would lose it. 

There is, however, the possibility that (if the land had not 
been acquired under the Land Acquisition Act) the owner of the 
land would not have desired or required the removal of the house, 


and he might have been willing to pay to the defendants, the owners 


of the house, more than the mere demolition value of the house. 


In other words, the owner of che land would be a possible 
purchaser who might be -willing to give more for the house than 
anyone else, as he was the owner of the land. 


It is also to be remembered and taken into consideration 
that if the defendants were called upon to remove, the house they 


would be entitled to a reasonable time for such removal, and that - 


during such time the plaintiff would be kept out of enjoyment 
of the land. 


All the above-mentioned matters will have to be taken into con- - 


sideration in assessing what portion of the compensation money 
awarded in respect of the house Should be.paid to the defendants. 


Their Lordships are not in a position to make the apportion- 
ment, and as the parties have not been able to agree upon an 
amount, it is necessary to remand the case to the learned Sub- 
ordinate Judge in order that he may decide to what portion of the 
Rs. ¢12,388 the defendants are entitled, having regard tothe 
matters which are mentioned in this judgment. . 


Their Lordships have been informed that the balance of the 
compensation money, ordered by the High Court’s decree to be 
refunded, has not yet been refunded. f 


“ Their Lordships therefore will humbly advise His Majesty 
that the appeal should be allowed, that the case should be re- 
manded to the learned Subordinate fadge for the above-mentioned 
purpose, -and that the decree of the High Court should be 
varied ag follows :—That it be. declared that out of the total 
cempensation money, Z. e, Rs. 14,569-9-6, the plaintiff is 
entitled to Rs. 2,181-9-2 ànd such further suni as the learned 
Subordinate Judge on remand may “find due to him in respect 
of his share of the sum of.Rs. 12,388-0-4 awarded py the 
Collector in respect of the house, and that the ° plaintiff do retund 


to the defendants the sum which the learned Subordinate Judge 
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the gaid sum 


A 
may find due to the defendants as their share of 
of Rs. 12,388-0-4. 


In their Lordships’ opinion, the plaintiff was compelled to 
bring the suit, and though he claimed more than he should have 
done, he was entitled to a substantial amount of the compensation 
emoney, and their Lordships think that the defendants should 
pay the plaintiff the costs incurred by him in respect of the trial 
in the learned Sifbordinate Judge’s Court. With respect to the 
subsequent appeals to.the High Court and to His Majesty in 
Council, the claims of both parties were in excess of their rights 
and such claims were persisted in to the end., Their Lordships 
therefore are of opinion that the plaintiff and the defendants 
should bear their own costs in respect of the appeals to the High 
Court and to this Board. ie : 


The costs of the hearing on remand will be in the discretion of 
the learned Subordinate Judge. 


Their Lordships will advise His Majesty accordingly 
Watkins and Hunter —Solicitors for the appellant. 
The Solicitor, India Office —Solicitor for. the respondents. 





INDAR PRASAD AND ANOTHER (Plaintiffs) 
VETSUS, 
JAGMOHAN DAS AND ANOTHER (Defendants) * 


Indian Oaths Act, 1873, section 8—Meaning ofz Administration of 
any special oathħ— Unnecessary. 


Neither an invocation nor an oath or an affirmation in the 

° technical sense of these words is in any way an essemtial 

part of the so-called oath or solèmn affirmation referred to in 
section 8 of the Indian Oaths Act. j 


Where the plaintif agreed to abide by a statement made 
‘by the defendant in the presence.of the family deity regarding 
some matters in controversy between the parties, and the 
defendant made a statement accordingly in the presence of a 
Commissionér appointed by the.court to supervise the pro- 
ceedings, eld, that the pňintift was bound by his undertaking, 
“and the requirements of section 8 of the Indian Oaths Act 
were fully complied with. 


APPEAL from a_decision of the Court of the Judicial Cont 
missioner of Oudh. A i ss 

Z. de Gruyther, K. C. and S. Hyam, for the appellants. 

A. M. Dunne, K: C. and B. Dube, for the respondents. 
ee ° * P, C. A. No. 84 of 1925 é 
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The;following judgment was delivered. by ° 


‘LORD BLANESBURGH.—This appeal arises out of a partition | 


suit which: has been pending in the Court ofethe Subordinate - 


Judge of Lucknow for 4 period of nearly 12 years. The plaintiffs 
and defendants are, in éach case, father and son,.all members of 
a Hindu family goverñed by the Mitakshara School*, of Hindu 
law andat one time joint. The first plaintiff is the elder brother 
of the ‘first defendant. The ‘sons, being both of them infants 


during the greater part of the critical period, do not, except for 


_ one incident concerning the second plaintiff, enter into the story. 


It will be convenient, therefore, frequently throughout this judg- 
ment to refer to the respective fathers as if they represented the 
entire interest on either side. , When their Lordships refer to 
them as plaintiff or defendant they will do so in this sense. 


The family owned property, both. movable and immovable, 
of considerable extent and value, including a banking and pawn- 
broking business. Some time in 1914 the first plaintiff left the 
family house, not, as has been found, on account of any differences 
with the first defendant, but because of illness. Subsequently, 
however, differences arose between the brothers, so acute that 
the resumption of joint residence’ was apparently. regarded by 
both as impracticable. It was in. these ‘circumstances: that this 
suit for the partition of the entire family’ property, including that 
relating to the business, was commenced on the 23rd September, 
1915. It has been proceeding ever since. 

To the plaint-are attached lists, particularizing the properties . 
to be partitioned. These-included the immovable properties, the 
debts due, and the gold and silver ornaments pledged to the firm, 
together with brass and silver articles and other movables in 
possession of the parties. 

“in the plaint .it is also alleged that in Zothris, in the family 
dwelling-house, there had been locked up by the first defendant 
joint property in the shape of jewellery and cash, and also orna- 
ments pledged to the firm. These articles the plaintiff could not 
completely specify, but he claimed that with any other ‘joint 
psoperty later discovered they should be included in the suit. 
The existefice or non-existence of this property «so referred to is 
the dispute which has mainly led ¢o the altogether inordinate 
prolongation of the proceedings. 


At first it seemed that there would be no serious difference 
op any question. On the 31st January, 1916, there were filed in 
Court two petitions for compromise, intimating -the intention of 
the brothers to partition the imm8vable property »amicably out 
of Court, and praying that a Commissioner of. partition should be 
appointed to divide the movables. On that ‘day a“ preliminary 
decree of partition was made. Peace was in the air, and so far 


e as fhe immovable properties were concerned it has not been 
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* broker. These were shortly afterwards duly partitioned by mutual 
agreement, *and-no further question arises with reference ‘to’ them. 


But with regard to the movable property disputes were 


` 


resumed and Became 'highly embittered. The first defendant - 


denied possession of any such further.. property as had been 
e referred to in the plaint, and contested many payments alleged 
by the plaintiff to have been made on the joint account, The 
progeedings before the Commissioner were interrupted” by pro- 
ceedings in Court ; there were several interlocutory orders ; some 
of these were carried to appeal. The first plaintiff was examined 
and cross-examined in Court for nine days; the first defendant, 
called by the plaintiff, for 33 days. On the 6th May, 1921, the 
learned Subordinate Judge delivered a judgment in which, in a 
sense very unfavourable to the first defendant, he reviewed the 
history of the protracted litigation up to that date. The first 
defendant, he found, was.in possession. of and had not discovered 


movable properties of very considerable value, and he made an 
order in the following terms :— 


“I therefore order that the Commissioners will find out from the 
statements of [the first plaintiff] and his“wife the special items of pro- 
perties and their value. Any property on which the Commissioners can 
identically lay their ‘hands will be taken in possession by them. The 
value of such property will be determined from the evidence of the first 
plaintiff and his wife already onthe record and by obtaining expert 
opinion if necessary. Such of the properties as are not forthcoming will be 
valued so far as possible from the evidence contained in the statements 
of [the first plaintiff and his wife]. The value of them to the extent of 
the plaintiffs’ share shall be debited against the share of the defendants 


to be arrived at as a result of the partition of the entire property which 
is the subject of the suit’’. G 


e This was, of course, an order which, in an evidentiary sense, 
if their Lordships may be permitted such an expression, was’ high- 
ely favourable to the plaintiff, and the defendant appealed against 
it to the Court of the Judicial Commissioner, but- on the 29th 
August, 1921, his appeal was dismissed as incompetent at that 
stage. The proceedings accordingly continued on the basis of the 
order appealed from. Lists and counter-lists werg exchanged 
between the parties ; the first plaintiff was further oross-examined 


for four days between thé 28th February, 1922 and the 4th . 


March, 1922, and, as a result of it all, the first plaintiff and first 
defendant on^ țhe 16th March, 1922 appeared before the Sub- 
ordinate Judge and made the following statements, which were 


duly recorded by the Judge. The* defendant, Jagmohan Das, 
said:— a, S. *e 


“ Whatever lists Indar Prasad (plaintiff) gives written with his own 
2 hand of the village collections, house rents and other accounts, including 
ee Ugaht, I shall accept as true and correct. And I shall admit whatever 
e 
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1927 ” The plaintiff, Indar Prasad, said :— 
INDAR ‘*T shall give written with my own hand to Lala Jagmohan Das what- 
PRASAD _ > ever the accounts are, including village collections, house rents, Ugaki 
if account, etc., and I shall write with my own hand and verify upon my 
sha belief, a list of movables with ee value that remained with* Lala Jage 
7 mohan Das”. ` Sa A z 
Lord 
Blaneshurgh. In pursuance of that TEN the first plaintiff, on the 3oth 
Ld 


March, 1922, filed seven lists, of which six only remain material. 
These six were all in his handwriting. With the exception of 
the“immovable property, as to which the dispute was ended, 
they covered the whole range of the suit. If they were conclusive 
as by the agreemént of the defendant they were to be, they would 
have secured for the plaintiff a decree for practically the whole of 
his claim and there would have been:due, to him from the defend- 
ant a sum exceeding two lakhs of rupees. 


But, then, a strange thing happened. For some reason un- 
known—the Subordinate Judge describes it as “a fit of responsive 
generosity” on the part of the first plaintiff, he on the 30th March, 
1922, when filing his lists, made in Court, in the presence of the 
first defendant, the offer on which everything now turns. It is 
thus recorded by the Subordinate Judge :-—_ 


“Lala Indar Prasad says he will give up out of his lists such items as 
Jagmohan Das denies before the Deity Lachmi Narsinghi, Jagmohan 
` Das accepts this”. 


4 It would appear that, unexpected though the first plaintiff’s 
Offer must have been, the first defendant was not slow to see the 
edyantage which this agreement gave him, and a few days later 

fe! took a further step to make it completely effective. The first 
Plaintiff's son and _co-plaintiff had recently attained majority, ayd 
2 thè 4th April, 1922, the first defendant applied that it should 
1a é placed on record whether he also-relied or not on the speciale 
A ©” ath of the first defendant. On the 7th of April the young man 
Vn x ve appeared in Court. He had already intimated that he, too, rested 

the matter on the special oath of the first defendant as his father, 

the first plaintiff, had done, and he replied to the learned Judge, 

who explained the whole position to him, that he was willing it 

_ should be so, even if the first defendamt ‘struck out all the items 

e claimed by the plaintiff. “Now,” comments the Judge, “both 

the plaintiffs were within the eagle claws of the defendant No. 1”. 


2 On the 8th April, 1922, the Commissioner, appointed by the 

Judge in terms to be referred to later, went to the plajntiff’s 
_ s- æ house; and in a otkri of the family deities and in the presence 
me -> of the ‘Dibba known as Lachmi Nearsinghia Diġa, he recorded the 
eae, admissions. and denials by the defendant Jagmohan Das of the 
Ere nemi ïr the lists‘ plen by the plaintiff. . ss 
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On “the ,oth of April the Sonia submitted to,the Court 
his report of the proceedings, together with the first defendant’s 
recorded statement. Plaintiff No. 2 had indeed been taken at 
his word. By admitting, as the Judicial Commissioners put it, 
practically all the items which involved any liability on the part 
of the firgt plaintiff, and denying practically all the items which 
involved any liability on his own, the first defendant had trans- 
formed lists which disclosed an indebtedness of over two lakhs 
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from “him to the plaintiff into a bill ultimately adjusted at lanenih: 


Rs. 93,672-15-3 due by the plaintiff to himself and his son. 


The plaintiff, now thoroughly alarmed, on the I Ith April pro- 
c preceedines of the 30th 





Aintiff’s 





et 
; May, 
1921, and that the denials showed that cee <fefendant had 
taken undue advantage of the offer of the first plaintiff, and <j 


the Court should not consider the result to be bindin: 
clusive on the plaintiff. 
idge, 


After a full hearing the-learned Subordin 

22nd May, 1922, declared that the adminon: and mis of 
the first defendant recorded in the presence of the deity Lachmi 
Narsinghi stood good, and he directed the Commissioner to 
make a report of the net result of all that had gone before. This 
report the Commi8sioner made on the 6th July, 1922, and thereon 
a final decree was passed on the-25th July, 1922, awarding, as to 
the movables to the defendant the above sum of Rs. 93,672-15-3 
with future interest on that amount from decree until realization. 
The plaintiff appealed -to the Court of the Judicial Commissioner, 
which by its judgment of the 10th March, 1924, upheld the 
decree of the Subordinate Judge. The plaintiff’s present appeal 
is from that judgment. 


- Their Lordships have been at pains tó set forth ineome detail 
the facts which have led to the existing situation. *They recog- 
nize that the appellants, by their own act, have completely thrown 
away the favourable position which in this litigation they had 
obtained for themselves by the order of the 6th May, 1921—a 
position which may well have induced the first respondent’s 
concessions of the 16th March, 1922. Accordingly their L 
ships have thought it right, “before proceeding fu 
consideration of this appeal, to assure themselves t 
lants had, to the’full extent alleged, become bo 
Ment of the 30th March, 1922.. 
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Their Lordships were, in the light of the’. aE E 
in the suit, particularly ‘struck by one feature of that agreement 
as interpreted by the Courts in India. As so interpreted it-binds 
the plaintiff by the-special oath of the first defeħdant, not -only 


` to matters which were directly within the first defendant’ s own 
knowledge—for example, as to the jewellery, cash and grnaments e 


retained by him-—but even to matters immediately within thé 
knowledge of the first plaintiff and testified to by himself, ,and 
only at second hand, if at all, within the knowledge of the first 
defendant. To their Lordships", minds this seèms in the circum- 
stances, a strange arrangement: for the first’ plaintiff -to have 
offered the first defendant,.and they have scrutinized very, narrow- 


ly the terms of the recorded agreemént to see whether’ such is 


its effect, or whether it could not fairly be interpreted as directed, 
for example, to the plaintiff’s list numbered_1, which comprised 
the property of the first-class, and as excluding, for example, list 
numbered 3, which recorded the first plaintiff's own transactions. 
But, on full consideration, their Lordships are, in this matter, 
constrained to adhere to the view of the agreement taken by the 
Courts below. It was common ground between the parties. there. 
that the recorded statements of the 16th March and the 30th, 
March, 1922, were to be read together. So read these statements 
relate to all, and not to some only, of the plaintiff’s final lists 
which, as has been said, covered the whole range of the suit. 
There i is no room for any discrimination in either statement, each , 
of which the Board must assume to be correctly recorded. Their 
Lordships accordingly must conclude that if the agreement of 
the 30th March, 1922, is effective for any purpose at all it is, 
effective to the fullest extent of the six’ lists, so that the result 
in figures arrived at on that footing must inevitably follow. 


But it is, however, contended by the appellants that, however 
the egreement be construed, they, for two separate and distifict 
reasons, are no longer bound by it. The first reason is that it has 
not been observed by the first defendant. The second is that the 
statements made by the first defendant and recorded as above 
set forth are not, as a result of defects in procedure, made binding 
upon the appellants by the Indian Oaths Act, 1873. 


As to the, first contention, it is said that™in two respects the 
agreement was not observed by the fest defendant in the proceed- 
ings before the Commissioner of partition. First of all, it is 
asserted, the Deity was not present on that occasion. His Dibba 
was in the kothvi, but the Deity was not himself within it. To 
this assertion their Lordships can give no countenance. It was 
indeed only faintly made before* them, although apparently 
strongly urged in the Court of the Judicial Commissioner. It 
cannot survive examination. The Deity in question wås the 


family Deity of the plaintiff ; the proceedings took place in the ° 


-first* plaintiff's presence in a Aothrz of the Deities in his house ; 


. 
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the Dibba’ of the Deity was there by the first plaintiff's own 
direction ; he knew exåctly what the first defendant had to do, 
because he liimself had” dictated-the procedure ; he made no ob- 
jection at the tine to any irregularity or omission; he and the 
first defendant acted as if they both believed, as their Lordships 
cannot doybt they did, that the Deity was present in the Dibba. 
If, to the knowledge of the first plaintiff, the Deity was not so 
present, the whote proceeding was reduced toa farce, if not to 
something worse. There is, however, no affidavit or sworn state- 
ment by the first plaintiff or anydné else that the Diety was not 
actually present. The point was not, it seems, taken at all before 
the Subordinate Judge. It appéars for the first time on the 3rd 
October, ‘1922, in the plaintiff’s grounds of appeal to the Court 
of the Judicial Commissioner. Like that Court, their Lordships 
are unable to countenance_the suggestion, which was, they think, 
to say the least of it, ill-advised on the part of the plaintiff. 


But there is, it is alleged, another réspect in which the agree- 
ment was not observed. It was thereby contemplated, so it is 
said, that thé Deity would be actually invoked by the first detend- 
ant:‘whén he attended to make in the presence of the God his 
admissions and denials. And rio such invocation was made. The 
agreement, therefore, say the appellants, has not been performed 
in an essential particular. Now itis the fact that on the occa- 
sion in question there was no invocation of the Deity. It -is 
not, however, true to say that the agreement made between the 
parties called for any such invocation. Their Lordships feel 
no doubt that the actual proceedings before the Commissioner 
amounted to a literal compliance with the terms of that agree- 
ment. And a substantial compliance also. For their Lordships 
are of opinion that the learned Subordinate Judge correctly 
interprets the views on this subject both of the plaintiff and 
defendant when, hé says that “ the very presence— ° 


g Of the god or idol on the spot when the statement was made, so to 


speak, within his sight and hearing was tantamount to his invocation by 
name in case of his absence. When the god or idol had been brought 
purposely on the scene to witness the statement ot defendant 1, it was by 
no means necessary to call upon him to bear witness, for, having b@éen 
brought to the scene he could not.be suspected to be inattentive or 
asleep”. Oe ri 

The first objection therefore fails in both respects. 


The second objection may be expanded thus: apart from 
such an invocation as has just been referred to and which was 
never made, and in the abseuge of anything done on the occasion 
that could properly be described as the administration to the first 
defendant of an oath or affirmation in the ordinary sense of these 
words, his admissions and denials are not, within the Indian 
Oaths Act} 1873, binding on the plaintiffs. As an aid to. the, 
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consideration of this objection, which is “much- more cialdable 
than any’of the others, it will be convenient’to set out, for facility 
of reference, the sections of the Indian Oaths Act, 1873, on which 
its determination must mainly tum. 


The sections are the following :— 
“ s. Oaths or affirmations shall be made by the following persons :—« 


(a) All witnesses, that is to say, all persong who may lawfully 
be examined, or give, or be required to give, evidence by 
or before any Court or persons having by law or consent _ 
of parties authority to examine such . persons or to receive 
evidence; 


“ (4) interpreters of questions put ‘to, and evidence given by, 
witnesses, and ni 


t (e) jurors. -` 


“ Nothing herein contained shall render it lawful to administer, in a 
criminal proceeding, an oath or affirmation to the accused person, or 
necessary to administer to the official interpreter of any court, after he has 
entered on the execution of the duties of his office, an oath or affirmation 
that he will faithfully discharge those duties. i 

6. Where the witness, interpreter or juroris a Hindu or Muhammadan, 

“or has an objection to making an oath, ~ 


"he shall, instead of making an oath, make an affirmation. 


“In every other case the witness, interpreter or juror shall make an 
oath. 


“IV.—FORMS OF OATHS AND AFFIRMATIONS. 


“7, All oaths and affirmations made under section five shall be adminis- 
tered according to such forms as the High Court may from time to time 
prescribe. 


“And until any such forms are prescribed by the High Court, uch 
Saths and affirmations shall be administered according to the forms now 
in use. .. ws “ee 


‘“8. If any party to, or witness in, any judicial proceeding offers to 
give evidence on oath or solemn affirmation in any form common 
amongst, or held binding by, persons of the race or persuasion to which 
he belongs, and not repugnant to justice or decency, and not purporting 
to affect amy third person, the Court may, if it thinks fit, notwithstanding 
anything hereinbefore contained, tende? such oath or affirmation to him. 

"9, If any party to any judicial proceeding offers to be bound by any 
such oath or solemn affirmation as is mentioned in section eight, if such 
oath or affirmation is made by the other party to, or by any witness in, ~ 
such proceeding, the Court may, 1f it thinks fit, ask such party or witness, 
er cause him to be asked, whether or no the will make the oath or 


affirmation : å . 


* Provided that no party or witness shall be compelled to attend À; 
epersonaliy in Court solely for the purpose of answering such question. 
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A ““1@ Ifsuch party or witness agrees to make such oath or affirmation, CIVIL 
the Court nfay proceed to administer it, or if it is of such a mature that 
it may be more conveniently made out of Court, the Court may issue a 


Cortmission*to gny peison to administer ıt, and authorize him to take INDAR 
PRASAD 
v, 
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the evidence of the person to be sworn or affirmed and return it to the 


Court. JAGMOHAN 
© ‘ix, The evidence so given shall, as against the person who offered Das R 


to be bound as aforesaid, be conclusive proof of the matter stated”. Lord 
è : 


The judgment of the learned Subordinate Judge makes a Hra ' 


careful record of the Indian authorities on this subject. The 
result of them, their Lordships are inclined to think, is that the 
point now raised has not so far been the subject of express 
decision. Safe, however, it is to say, that in the decisions which 
have been brought to their Lordships’ notice where a so-called 
“ special oath ” has been upheld there is no clear indication one 
way or the other, whether the person who took that oath recited 
any formula by way of invocation, or did anything else which in 
the ordinary sense of ‘the words amounted to the making of an 
oath or affirmation. The question, accordingly, now that it has 
been raised, must be determined on principle, and to this task 
their Lordships proceed. 


It is not denied that the statements made by the first defend- : 

‘ant here in the presence of the Deity were specially binding on 

his conscience by reason of the fact that they were so made. It 

is also recognized that the Subordinate Judge, before he appointed 

a Commissioner, was himself satisfied that the particular ritual to 

be followed fulfilled the conditions of section 8 of the Act. Equally 

clear is it. that the learned Judge intended to act in pursuance 

of section 10, when on the 30th March, 1922, he made this order 

of appointment :— ` 


e" With the consent of parties I appoint Babu Mahesh Prasad pleagler 

2 for going with the plaintiff’s list before Lachmi Narsinghi in plaintiff's 
house and take defendant’s admissions and denials of the list items 
before the deity’. 


The question, therefore, is whether the evidence of the first 
defendant, given in the presence of the Commissioner before thee 
Deity, was, in these circumstances, evidence on oath pr solemn 
` affirmation administered by theeComimissioner within the meaning 
of sections 8, 9 and 10 of the Act,and their Lordships, in 
agreement both with the learned Subordinate Judge and the 
Judicial Commissioners, are of opinion that this question must, 
be answered in the affirmative. In their judgment, upon a sound 
cohstruction-of the sections, néfther an invocation nor an oath or 
affirmation in the technical sense of these words is in any way an 
essential*part of the so-called oath of solemn-affirmation referred 
to ip,section 8 of the Act. 
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Their Lordships are led to this conclusion by referertce to the 
sections*alone. They are confirmed in it, however} by recalling 
the stage of development which the law of India had reached on 
the subject of oaths by the date when the Act wame into force. 


Upon the point of construction the cardinal consideration to 
note is that the “oath of solemn affirmation” referred to ig 
section 8 and following sections is something quite ‘distinct from 
the oaths and affirmations referred to in section 5s These are to be 
in such form-as the High Court shall prescribe (section 7). ‘With 
regard to the oath or solemn affirmation referred to in section 8, 
however, all that is said is that it may be “in any form common 
amongst or held binding by persons of the race or persuasion to which 
[the deponent] belongs and not repugnant to justice or decency”. 
That is to say, it may be as infinite alike in form and content . 
as racial custom or thé dictates of any religious persuasion may, 
within the prescribed limits, sanction or require. But from 
its very nature and essence it can never be in any part of it 
dependent upon the direction or dictation of-the High Court or 
of any other extra racial or secular administrative authority. It 
would or might at once lose its essential distinctive sanction if 
any such outside interference were permitted to have effect. And 
this brings their Lordships to the second matter which it is neces- 
sary to note in the construction of these sections. There is no 
suggestion either in section 8,9 or 10 that when the separate 
“oath or solemn affirmation” is permitted the ordinary oath 
or affirmation, as prescribed, or any part of it, is to be administer- 
ed as well. The “oath or solemn affirmation” when permitted is a 
complete substitute for the other. There is in the sections no 
warrant for the suggestion that any part of a procedure which, 
be it remembered, is only appropriate where it is gone through 
before any evidence at allis given, and is designed to cover that 
evjdence when given, is to be transferred to a taking of evidence 
which, as in the present case, is solemnized only by its being 
given, and while it is given in the actual presence and hearing of 
the Deity himself. 


Indeed, this case shows that such a requirement, not, their 
-Lordships think, made by the sections, would in many cases be 


entirely Sug of place. When, as here, the whole meaning of the | - 


procedure is that a statement made by a witness in the corporeal 
presence and hearing of his God willbetrue by reason of the fact 


_ that it is so made, introductory words of invocation, appropriate’ 
enough in other circumstances, become entirely unsuitable. For 


if the Deity be removed before the statement is made the words 
are nugatory; if the statement $e made in his presence they are 
superfluous. 
é . F . @ 
It is said further, however, that this construction of the 
sections attaches no adequate signification to the words “oath or 
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solemn &ffirņation” in section 8. Their Lordships, on çonsidera- 
tion, do not agree. It appears to them that the use of the alter- 
native expression “oath” and “solemn affirmation” as a description 
of the special ritfal envisaged in section 8, is intended to indicate 
that the ritual is to be at least as solemn for the deponent and 
e attended by the same consequences to him as is an ordinary oath or 
affirmation for and to an ordinary witness: The words, their Lord- 
ships opine, were selected primarily to put it beyond the possibility 
of doubt that the temporal consequences of corrupt falsehood would 
follow-as inevitably for the one class of witness as for the other: 
they are: descriptive of the nature and result of the ritual: they are 
in no way concerned with its form—a conclusion which is confirmed 
by the consideration that historically an affirmation, technically 
so-called, is merely a substitute for an oath: that the description 
includes both “oath” and “affirmation,” although, except in 
the quality of solemnity these are quite distinct, the one from 
the other, and that its purpose is revealed by the addition to the 
word “affirmation” of the adjective ‘‘solemn,’ which is not in 
use in connection with affirmations in the technical sense of the 
word.’ . a he 
* But, lastly, it is said that the “oath or solemn affirmation” 
must, a8 appears from section 10, be something which either the 
Court or a Commissioner appointed by the Court can “administer” 
to the witness; it must, under section 8, be something that can 
be “tendered” to him. Upon this it is to be remembered that 
“administer” is, in the law, a word of wide and not of restricted 
import. It would be for instance beyond question that an oath 
is “administered”, not only where the English form is adopted, 
but where, in the presénce of the Court, itis “taken” by the 
witness in the Scottish form. Their Lordships do not doubt 
that the terms of the section were here in this respect fully com- 
plied with when the admissions and denials of the first defendant 
were made, not only before the Deity, but in the presence of the 
~ Commissioner. The word “tendered”, in section 8, does not 
appear to their -Lordships to create any difficulty. 


On construction alone, therefore, their Lordships reach the 
same conclusion as the Courts below. That conclusion is, howeven, 
in their judgment, confirmed by a reference to the ‘course of 
development of the Indian Jaw on this subject. That law was 
derived from the English law, with some modifications suggested 

- by Indian conditions. Just as in England, so also in India, it 
was at one time the rule that there could be no evidence without 
an oath. in the strict sense of the ward, and only gradually were 
exceptions grafted by statute wpon that rule. Prior to 1840 the 
privilege of making an affirmation instead of taking an oath was 
enjoyedeonly by Quakers, Moravians and Separatists. By that time 
it had been found that the taking of an oath was highly objection- 


abfe to Hindus and Mahomedans, and Act V of 1840 was pasSed . 
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for the purpose of prohibiting the administration of oatls to per 
sons belohging to those communities, a form of affitmation being 
substituted for an oath. With some extension in 1869 the law so 
remained until the Act VI of 1872 was passeda By that Act it 
was provided that every witness who objected to take an oath 
might instead make a simple affirmation, and in section 4 will be 
found the statutory provision which, prior to 1873, enabled® 
volunteers to make oaths in special cases. Séctigns 8 to 13 of the 
present Act of’ 1873 correspond to and have taken the place of 
that section, and their Lordships can have no doubt that long 
before that time the Indian view, embodied afresh in the Act, 
had come to be that which may, briefly, be takenfrom the words 
of the Lord Chancellor in OREN v Barker (*) and quoted 
by the Judicial Commissioners :— 

“The next thing is the form of the oath. Itis laid down by all writers 
that the outward actis not essential to the oath. It has been the wisdom 
of all nations to administer such oaths as are agreeable to the notion of 
the person taking”. 

For all these reasons their Lordships dealing on this branch 
of the Appeal with the one aspect of the matter brought before 
them by the appellant for consideration are constrained tò agree 
with both Courts in India that the statements made by the first 
defendant in the presence of the family Deity and before the 
Commissioner were conclusive upon the plaintiff. 

An objection was taken by the appellants to certain items in 
the accounts which their Lordships at the hearing intimated that 
they could not entertain for reasons which they then gave. They 
do not repeat these reasons. In their Lordships’ judgment the 
order of the Judicial Commissioner objected to was in all respects 
right, and they think that this appeal should be dismissed with 
costs. 

*And their Lordships will humbly advise His Majesty acĉord- 
ingly. l 7 
Appeal dismissed. 

Barrow, Rogers and Nevill—Solicitors for the appellants. 

© T.L. Pison & Co.—Solicitors for the respondents. 


e (1) [1744] 1 Atk., 22. 
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«. Landlord and tenant—Rent and Abwab—Actual rent—Need not wholly VISCOUNT 
be cash rent—May be partly tn cash and partly in kRind—Malguzari DUNEDIN, 
a a of. i LORD 


? Section 74 of the Bengal Tenancy Act, 1885, enacts that ‘‘all FE 


ımpositions upon tenanfs under the denomination of adwab SINHA, SIR 
mathat or other like appellations in addition to the actual rent LANCELOT 
shall be illegal, and all stipulations and reservations for the SANDERSON 
payment of such shall be void”. Held, that actual rent within 
the meaning of the section, may either be rent in cash, or in 
kind, or in both, and cannot be taken to mean either a farr and 
equitable rent, orrent at customary or perganarates. Accordingly 
where a tenant agreed to pay by way of rent asum in cash, 
- and a stated quantity of fine paddy, fe/d, that the delivery of 
paddy was a part of actual rent. 
The word ‘‘malguzari’? ordinarily means revenue. 


_ APPEAL from a decision of the High Court of Judicature at 
Patna. $ 


Sir G. R. Lowndes, K. Cs for the appellant. ` 
L deGruyther, K. C. and B. Dube, for the respondent. 
The following judgment was delivered by i 


LORD SINHA.—The question in this case, turns on the cons- Zorg Sinha. 
truction of a lease dated ‘the 22nd May, 1911 of 36 villages of the 
Ramnagar Raj in the province of Behar and Orissa, granted by the 
Rajah to a Mr. Broucke. 


‘The material part of the lease is stated in the judgment of the 
Chief Justice of Patna as follows :— 
“T have let out 16 annas of the following 36 villages as per boundaries 
given below. . . at a consolidated annual /ama of Rs. 1§,581-5-0, being 
the Walguzasi, road and embankment cesses, dues of priests (Mahal Upro- 
hit?) and expenses for obtaining acquittance receipts (Farag Karach), etc. a 
in addition to 515 maunds of paddy. specified below payablẹ annually ata 
uniform rate under a Thika Patta, the term whereofis given below and on 
receipt of a Kabuliyat to Mr. W. J. Broucke”. 
At the end of the document is a schedule giving a list of the 
- 36 mquezas and stating in the case of each mauza the total annual 
“Jama” and details of how it is made up. One instance will 
suffice. The first mauza is Thath Mitia. The particulars there- 
under show first of all that the term is for 15 years from 1319 to + eœ 
1333 E. Then follows a list of payments in respect of that mauza 
as follows :— | ý 
: . 7 *P, C. A. No. 2 of 1926 s e 
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, Rs., as.’ p. 
Malguzari `.. bg .. 6733 2 o 
Road cess , PA an .. 40 8 o 
Embankment cess 2a .. ĉio 2 o 
Costs of acquittance aii ama 24. 4 6 
` Dasahara and Chait Nawmi Farmaish .. 12 0+ o 
Tika, Bheti, Guru Bheti ae yi 5 o'o’ 
Batchhapi, Jangla-isim-navisi . .- oe BEF 0 Q 
Katiari ioe me Le 4 Oo oọ 
- Dewani Dastur .. a Y 24 I4 O 
Mahal Uprohiti .. oe =a 5 0 o 
Total .. Fa -. 805 I4 © 








- 


Paddy 35 maunds. 


The total of Rs. 805-14-0 thus arrived at is then treated as 
the Jama Eksala (annual rent), and is divided into four Zésts of 
Rs. 201-7-6 payable in Asin, Pous, Chait and Jeyth. 


The word “malguzari,” translated as vent in the High Court 
record, ordinarily means revenue, and is so rendered in Wilson’s 
Glossary. : a + 


The Chief Justice of Patna was of opinion that the last eight 
items of the list above had been collected as abwabs from the 
vatyats long before the lease was executed and were regarded as 
having the sanction of custom, and he held (F oster, J., concurring) 
that on a proper construction of the lease Broucke undertook to 
pay them as adwads under the different denominations as set out 


` inthe said Schetlule and as indicated in the body of the lease, 


and not as part of the rent, which the Chief Justice took to be the 
meaning of “malguzari” (the first item). In that view the 
High Court held that under Section 74 of the Bengal Tenancy Act, 
the lèssor was not entitled to recover the amounts covered by the 
items 3 to 10 of the list, as being aswabs in addition to the rent 
payable under the lease. 


Section 74 of the Bengal Tenancy" Act, . 1885, enacts that “all 
tmpositions upon tenants under the denomination of abwab, mathat 


_ or-other like appellations in addition to the actual vent shall be 


illegal, and All stipulations and reservations for the payment of 
such shall be void”. . 


That section has a long legislative history behind it from 1791 
to 1885, which was referred to at the Bar, but to which it is un- 
netessary to refer further thag to state that the object of the whole 
series of enactments from the Regulations of 1791 to Act VIII of 
1885 was to prevent exactions from tenants beyond the rent speci- 
fied in their pata, when there w@s one, and if there was no written 
engagement, beyond what was the rent actually payable, whether 
by verbal agreement or by virtue of custom. i 7 
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paita and kabuliat) the only question is whethér the actual 
rent payable by Broucke as tenant to the Rajah as his landlord is 
what that lease calls the “ consolidated annual jama” of SR! Rani 
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Rs. 15,581-5-0 lus 515 maunds of paddy, as the Subordinate ern 
* Judge held, or only a portion thereof, as the High Court held DEVI 
° e v, 


Their Lordships are unable`to endorse the view taken by the Ww. We 
High*Court. BROUCKE 


Malguzari, which is the first of the items composing the Zore Sinha. 
total yearly jama for each village, cannot be rendered as rent, 
much less as actual vent; nor is there any evidence to show that 
the amount of the malguzari was the actual rent, as distinguished 
from abwads, paid by the cultivating vazyats of the village. The 
only. distinction apparent ‘on the face of the lease is between 
cash vent and produce rent. So far as the former is concerned, 
it is impossible to take the first item as being actual rent and the 
“rest as abwads when. they are all included in the total, which is 
expressly stated to be the annual rental payable in tour equal 
kists, or instalments, specified in figures. It is also to be noticed 
that. the execution-clause of the pazia, signed by the Rajah, is as 7 
follows :— j 


“Executed this ,zka-patta for a term of 15 years in respect of 
34 villages and of 17 years in respect of 2 villages in all 36 villages 
at an annual jama of Rs. 15,581-5-0 and 515 maunds of fine paddy 
to be realised from year to year”. - 


Similarly the execution-clause. ‘of the Aaduliat signed by 
Broucke is as follows :— a 


“ Kabuliat given by me. on jama rupees fifteen thousand and 
five hundred and-eighty-one and five annas only”. 


, Their Lordships agree wıth the Subordinate Judge that Broucke 
was*bound under his engagement to pay the rent mentioned therein 
as the annual rental, and cannot evade this liability because the 
vaiyats may not or do not-pay him what they used to pay to the 
Rajah. The question as to what each razyat was or is liable to 
‘pay as his rent is not’ before their Lordships, and they do net 
express any opinion upon it. . | ae 


A large number of cases decided by the Calcutta and Patna 
High Courts were referred to in the judgments and cited at the 
Bar. Their Lordships do not consider it necessary to refer to 
them beyond expressing their agreement in the view that im - 
each case it has to be ascertained’ whether the sum claimed is 


really part of the rent agreed upon to be paid as consideration for ° 
the lease. e s 

o The case of Tiluckdari Singh v. Chulhan Mahton(*), decided ° 

: (1) [1889] L. R., 16 I. A., 152. e 7 s 
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CIVIL by this Board was also referred to. In that case there was an old 
ioa tenancy Without any wiitten contract. But the money claimed was 
— described in the plaint itselt as old usual adwads, and the Zamindar s 
SRI RANI books of account produced in the case showed tħat on the face`of 
CHATTRA 
Kumary those documentis the payments made by the tenant were distin- 
DEVI ` guished as(1) rent and (2) abwads, i.e., so much for rent and soe °, 
W ý much for abwabs. The latter were claimed on the ground that théy 
Broucke Were payable by custom and had been, in fact, paid for a long, time 
Hie Bah without objection. It was held that long use or custom could not 
ord Sinha. validate abwabs as ah addition to -the rent. 





A somewhat novel argument was advanced on behalf of 
the respondent, viz., that ihe words actual rent in section 74 of 
the Bengal Tenancy Act were equivalent to the assul jama of 

~ the old Regulations, and that any stipulation to pay a rent 
which, in fact, exceeded what was the assul jama would be illegal 
to the extent of such excess. This would raise an issue of fact 
as to what was the assul jama ot the 36 villages—the subject- 
matter of the lease. No such issue was raised in the Courts of 
India, and, indeed, in no reported case does any such question 
- appear ever to have been raised. . ; - 


Their Lordships would moreover point out that the words 
actual rent in Section 74 cannot be taken to, mean either a fair 
and equitable vent or rent at customary or pergana rates. 


f In their Lordships’ opinion Broucke’s actual rent under his 
lease is the sum of Rs. 15,581-5-0 in cash and 515 maunds of 
fine paddy, as found by the first Court, and their Lordships will, 
therefore, humbly advise His’ Majesty that the judgment of the 

- High Court should be reversed and the judgment of the Subor- 
dinate Judge restored, with costs of this appeal and of both Courts 
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vera’ nanman Law—Wakf— Created prior taisthe passing of the Wakf 
, . LORD Validating Aci—Test for valıdity—Subslantial dedication of pro- 
ee i perties—-Act not retrospective. . 
_ BLANES- e . The Mussalman Wakf Validating Act of 1913 is not retros-. 
BURGH, pective’ and with regaad to wakfs created by Hanafis before e 
s LORD the passing of the Act, the tessé-still is whether there was a 
ALVESEN, 
SIR JOHN substantial dedication of the properties included in the wakf 
WALLIS, to charitable purposes, thoewgh it may be that since the passing 
SIR ` of the Act the Courts will not be disposed to construe the 
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pr@visions of the deed too strictly. Itis not enough that the CIVIL 


gift to°charity should be substantial, but it is necessary that 
the properties themselves must be substantially dedicated to aes 
charity. Agcordingly where out of the annual expenditure of BALLA MAL 
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Rs. 1,558, only Rs. 146 were applied for charitable purposes v. 
and the remainder was settled on the relations of the settlor and ATA OTLAN 
° their, descendants, held, that the wakf was illusory and must 
: fail. E 


APPEAL frm a decision of the High Court of Judicature at 
Lahore. 
- Sir G. R. Lowndes, K. C. and B. Dube, for the appellants. 
L. deGruyther, K. C. and J. M.- Parikh, for the respondents. 
The following judgment was delivered by E 
ty Joni 


7 SIR JOHN WALLIS.—On the 16th March, 1907, the late Mian Walls. 
Muhammed Bakhsh executed a wakfnama ora deed of wakf, by 
which he purported to dedicate all his remaining properties to 
charity subject to certain provisions for his own maintenance and 

. the maintenance of the people who had claims on him. He died 
within the year, on the 15th January, 1908, and thereupon his 
son Nasir-ud-din took possession of the properties, successfully 
opposed the application for mutation of names made on behalf 
of the present plaintiff, who was then a minor, as mutawalli of the 
wakf, and remained in possession until his death in July, 1913. 
In the following year, the house property included in the wakf- 
nama was attached in execution by one of his creditors, and the 

` ‘plaintiff’s objections as mutawalli to the attachment. having been 
disallowed, he filed the present suit by his next friend to establish 
the rights of wakf. 


The Subordinate Judge at Amritsar and the High Court at 
Lahore both decided in his favour, and the defendants who 
represent the attaching creditors, then obtained leave to prefer 
theepresent appeal to His Majesty i in Council. The only question 
argued before their Lordships was whether under the wakfnama 
the properties of the settlor were validly dedicated to charitable 
purposes, and it was admitted that, if the wakfnama had been 
executed subsequently to the passing of the Mussalman Wakf 
Validating Act, 1913, it would not have been open to objection. 
It has, however, been ruled by the: Board in Khajeh, Solehmén 
Quadir v. Nawab Sir Salimullah Bahadur (*), thaw the Act has 
no retrospective operatign; afd it therefore becomes necessary to 
examine the provisions of the deed in the light of the decisions 
of the Board as to wakfs which were unaffected by the Act. 
Under the Act a wakf is not rendered invalid because it appeass 
that the main object of the settlor‘was to make a settlement of 
his property on his family ratHer than to devote it to what are ° 
„ordinarily understood as charitablę purposes, whereas, with regard 
to wakfs created before the passing of the Act, the test still i is, 


>e : (1) [1922] 49 I.A., 153. 
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CIVIL as laid down by the Board in Sheikh Mahomed Ahsanulldh Chow- - 
dhry v. Amarchand Kundu(), Mujib-un-nissa y. Abdul Rahim (7), 
Mutu Ramanadan Chettiar v. Vava Levvat Marakayar(*) 
BALLA MAL and Khajch Solehman Quadir v. Salim-ul®ah Bahadur (*) 
AvaUtian — was there a substantial dedication of the properties in- 
KHAN cluded in the wakf to charitable purposes? The test may, - 
ae sometimes be difficult of application, and in applyingit the Courts, 
r John z f + A : 
Walls. especially since the passing of the Act, will not be disposed to 
construe the provisions of the deed too strictly; but still the 
t question must remain whether the properties included in the wakf 
3 have been substantially dedicated to charity, or whether they have 
been put into wakf by the settlor with the real object of effecting 
some non-charitable purpose such as, for instance, that of making 
a family settlement of his property which would otherwise be 
invalid as opposed to the Mohammedan law of succession. 

In the present case Mian Muhammed Bakhsh had already 
made a charitable disposition, in accordance with his means by 
the creation of an earlier wakf, which is mentioned in the deed ; 
and it appears fairly clear that it was because Nasir-ud-din, his 
only son, was a man of bad character, that he decided to put 
the rest of his property into wakf This he was at full liberty 
to do, provided that he devoted it substantially to charity. 
Further, seeing that he was putting all his remaining property 
into wakf, it necessarily followed that he must be at liberty to 
make some provision for the maintenance of himself and of 
those who were dependenton him for the term ot their lives and 
such provisions would be in no way inconsistent witha substantial 
dedication to charity. Onthe other hand, if it should appear 
that the bulk of the income was settled on the line of his own 
descendants, and need only go to charity on failure of such line, 

- an event which might be indefinitely postponed, then the fair 
inference might be that his object was to make a settlementeon 
his family which would not otherwise have been possible, and 
that property settled on such terms could not properly be said tô 
be substantially dedicated to charity. 

‘Lastly, in considering this question regard must be had to the 
provisions themselves rather than to the language in which they 
ate expresged, because even where the intention was not to make 
a substantial dedication to charity, the object of the draftsman 

~ would be to make it appear as far as*possible that it was so. 

With these observations their Lordships will proceed to ex- 
amine the provisions of the deed, of which the material terms 

= were as follows :— ` ; 
“I, Muhammad Baksh, son®of the late Mian Saudagar of Nurpur, Caste 7 

Gill, Resident of Amritsar, Katra Ghasayan, do hereby declare as follows.— 

' The immovable estate, mentioned below, is exclusively owned; ac- 
quired, built and founded by me @ithout the partnership of anybody else 

(1) [1889] 17 I. A., 28. (2) [1900] 28 I. A., 15. 

(3) [1916] 44 I. A., 21. (4) [1922] 49 Ir A., 165. °° 
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$s and {he same isin my proprietary possession. I follow the Muhammedan 
Law. . .e. . 


“ Since with the object of earning reward in the next world as well as 
in this world I gave for a long time been maintaining the poor, the needy, 
the servitors at the Mosque, students receiving religious education, 
widows, revered Sayeds, and orphans, in general, and the under-mentioned 
persons who are my kith and kin), in particular, thinking the same to be a 
good deed, and I have for a long time been cherishing the idea that the 
said good work should continue even after-my death and that the said 
persons should be looked after and maintained as before even after my 
death, as I have been looking after and maintaining them during my 
life-time. Therefore I, in order to complete and accomplish the said ob- 

‘ject, have hereby, of my own accord and free will while in the enjoyment 
of my right senses and sound health and without the inducement of any 
other person, made the entire aforesaid property wakf from to-day, and 
giving up my proprietary rights in toto I agree i 

“. .. The entire income from the said property (after it has been 
deposited with the Mużtwall: for the time being, and after the expenses, ir 
connection with the Government demands, pay of the servants engaged for 
the above-mentioned we4/ property, repairs, and other expenses which may 
be necessary for the said property, and also the expenses in connection 
with the disputes over the said property have been deducted therefrom) 
shall, through the Mutwallı, be divided half-yearly at the time of Kkharzf 
and &adé harvests amongst the following persons :— 

“1. The poor, the needy, the Sayeds, servitors at the Mosque, 
students receiving religious education, widows, orphans, Rs. 
without distinction of name and place of residence =» 73 

2. I, who make the property wakf, for my own maintenance .. 250 
3. Nasir-ud-din, my son ws of oe +. 120 
4. Musammat Sardar Begum, wife of my son so long -as she 

remains aéad with my son as his wife si +. 120 

"If my son divorce her and she, even then, lives with 
me, obediently to me, and leading a life of chastity, and acts, 


in accordance with my directions, she would get . 60 
“ 5. Musammat Iqbal Bibi, wife of Abdul Ahad, and Abdul 
Ahad, -Kureshi, and their direct lineal descendants . 60 
“6. Ghulam Hassan, son, of Azim Baksh, and Musammat 
Sahibo, widow of Azim Baksh, deceased jag on $0 
“h, Musammat Rabia, daughter of Nabi Bakhsh, my ®rother- 
in-law (wife’s brothgr) .. is Ta .. 60 


“ 8. Musammat Ghulam Fatima, wife of Muhammad Sultan .. 24 
z 9. Musammat Azizan, daughter of Ghasita, my mother’s sis- 


ter’s daughter .. on oe oe oe 12 


Io. In case the income from the estete after deduction of the afore- 
said expenses is not so_sufficiené as may be divided amongst the persons 
mentioned in paragraphs Nos. 2 to 9 according to. their respective fixed 
shafes, the fixed amount of each on®@’s share shal] be decreased propor- 

_tionately. 7 
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“ ty, In case the income from the estate after deduction of thè eipenses, 
and after setting apart the stipend ‘of each of the af@resaid persons, 
exceeds, the surplus amount shall be given to the Muhammedan Schools 
and these mentioned in paragraph No 1 as desired be the Wutwall:. 

“12, In the event of the death of any of the persons mentioned in 
paragraphs Nos. 2 to 9, the money allotted to his (or her) share shall be 
given pioportionately to the other persons who may be alive or to some of 
them or to any one of them whom the J/utwal/: thinks it proper to give, 
or the Mutwall: himself, according to his choice, shall give as muck of it 
to the persons mentioned in paragraph No. 1 as he thinks proper. 

* # * * * 

“ ig. The Autwalli for the time being shall continuously receive Rs. 120 
out of the income half-yearly as compensation for his services rendered in 
connection for his supervision and management of the said property made 
wakf. The said amount shall also be considered as forming part of the 
expenses in connection with the said property. 

* x * * * 

“ i9. The sums which have been allotted as stipends to the persons 
mentioned in paragraphs Nos. 6 to 9 have been allotted in the name of 
God to earn reward simply on the understanding that they, being helpless 
widows, orphans and needy, cannot maintain themselves, „but that they 
stand in need of support. For this reason the entire amount to be 
given in the name of God, shownin paragraphs No. 1 and Nos. 6 to 9; 
shall be considered to be Rs. 199 in all for each half-year in addition’ to 
the amount which shall be given under paragraph No. I2. 

* + * * * 

“ oy, If none of the persons mentioned in paragraphs Nos. 2 to 9 
remains alive, and all the sums allotted to them shall, in the name of 
God, be wholly and solely spent for the poor, the orphans, the needy, 
Sayeds, servitors at Mosques, students receiving religious education, 
widows and for other lawful charitable purposes.. 

“22. I will remain Mutwall of the said estate till my hfetime. After 

emy death, only that person shall be the Mutwal’: whom I appoint as” such 
by virtue of a wiitten will bearing my signature. In the event of my got 
appointing any Mutwall: by. virtue of a written will signed by me, the 
male member of my family, who will be fit, honest and debtless, and is 
of good character, shall be the Mutwalli. After the appointment of the 
said Mutwall, if my son, Nasir-ud-Din, bears a good character and is 
debtle$s, and lets Musammat Sardar Begum live in his house lovingly 
and peacefully, then} under such circpmstances, afte: a period of three 
years the person named above can be M/utwall: of the property made wakf, 
After Nasir-ud-din, his direct male lineal descendants can be successively 
appointed Muxtwall:s and can, ın my place, be entitled to get my whole 
maintenance allowance. In,case there is no male descendant from the 
line of Nasir-ud-din, Dear Ata Ullah Khan, son of Raja Allah Dad Khan, 
shall be the Mutwall: and shall be entitled to get the said maintenance 
allowance. When my line of descent or that of my brother, Ghulam 
Rasul, becomes extinct, the then Anjuman Islamia Amritsar can be the 


o Mutwall: of the property made wakf. But so long as my line of dés®ent 
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and Rae of my brother, Ghulam Rasul (no matter if there remains only 
on® person alive), do not become extinct, the said Anjuman shall, in no 
way, interfere in the trust of the said property. 
x oe x * * x 

t 24. 1, as Mutawalli and as the peison making the property wakf, shall, 
é till my life-time, reside in the avel, made wakf, situate in Amritsar, 
Katra Ghanayan. After me, Nasir-ud-din, my son, with his wife and 
children, and Ghulam Hassan with his family, and Musammat Sahibo, 
mother of Ghulam Hassan, shall residen in the said Haveli till their life- 
time. 


The first thing to be observed about these provisions is that 
out of the annual expenditure of Rs. 1,558, provided for in para- 
graphs 1 to 9, Rs. 146 are applied ‘for purely charitable purposes, 
Rs. 1,100 for the support of the settlor and his family, and 
Rs. 312 for the support of the dependants mentioned in para- 
graphs 6 to 9. If the Rs. 146 devoted to charity were necessarily 
to be increased as the life annuities fell in, there could, in their 
Lordships’ opinion, be no question as to the validity of the wakf. 
Unfortunately, this is not the scheme of the deed. Under para- 
graph 12, as the annuities fall in, the money allotted for them is 
to be divided by the #wtawallz proportionately among the surviv- 
ing annuitants, or be given in his discretion to some or one of 
them, or he is to give as much as he thinks proper to the persons 
mentioned in Article 1, that is to say, for purely charitable pur- 
poses. 


Further, it is to bé observed that even this provision is not 
applied unconditionally to the amount of Rs. 500 reserved for his 
own maintenance. In paragraph 22, which confers the office of 
mutawallt, after his own death, conditionally on his son, and fail- 
ing this, on his son’s descendants and afterwards on his male 
agnates, ‘and on failure of that line on the Anjuman at Amritsar, 
he provides that while the office is held by his descendants or 
agnates, they are to have the annuity of Rs. 500 reserved for 
his own maintenance in addition to the wuzawadllz’s salary of 
Rs. 240, provided for in paragraph 12. 


Paragraph 24 also confers upon his son with his wife and 
children and upon some of the dependants mentioned in paragraphs 
6 to 9 a right to reside in the family house for life. e 


The result is, that so long as there are agnates of the settlor 
in whom the office of mutawalli can vest, the mutaæawalli is to get 
an amount of Rs. 500 in addition to his salary of Rs. 240 as 
mutawallt,and the mutawallz is also to pay the descendants of thè 
settlor’s daughter, so long as there are any, annually Rs. 120 and 
so much of the remaining lapsed balance as he chooses He is 
not under any obligation to spendeany of this sum for charity, 
though it is in his discretion to do so. In these circumstances, it 


seems difficult to say that the properties have been substantially i 
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: K ` 
dedicated to charity. Here it is necessary to observe fhat the 
law as laid down by the Board is, that the properties must be 
substantially dedicated to charity, not, as one of the learned 
Judges of the High Court has observed in passfhg orders on the 
application for leave to appeal, that the gift to charity should be 
substantial. - It appears to their Lordships that the wa&f in ques- 
tion fails to satisfy this test, and they will accordingly humbly 
advise His Majesty that the appeal be allowed and the suit dis- 
missed with costs throughout, - - 

Appeal allowed. 

Hy. S. L. Polak.—Solicitors for the appellants. 


T. L. Wilson & Co.—Solicitors for the respondents. 





SHIAM SUNDAR SINGH (Defendant) 
versus 
JAGANNATH SINGH (Plaintiffs). * 


Indian Sucession Act, 1925, sections 67,84—Benefictaries ostensibly 
. signing a will as attesting witnesses—Evidence admissible to 
show that they were not in fact attesting witnesses. 

Where a, Hindu 7a/ugdar executed a will whereby he made 
bequests ın favour of his four sons, and asked them to attach 
their signatures thereto, not as attesting witnesses, but in 
token of their consent, witl>a view to avoiding disputes after 
his death, and the will was otherwise properly attesed by 
other witnesses, 4e/d, that the sons could not be legally regarded 
as attesting witnesses to the will, and the bequests in their 
favour were perfectly valid. 

Evidence is admissible to prove under what circumstances 

° and for what purpose a person, other than an executant, 
attached his signature to a document. : -e 
CONSOLIDATED APPEAL from the decrees of the Court of 
the Judicial Commissioner of Oudh. ` 
. L. adeGruyther,K. C.and B. Dube, for the appellant. 
A. M° Dunne, K. C. and S. Hyam, for the respondent. 
The following judgment was delivered by 
MR. JUSTICE DurF.—This isa consolidated appeal from two 
decrees, both of the 25th of November, 1924, of the Court of 
the Judicial Commissioner of Oudh at Lucknow, which were 
pronounced in an appeal from the Subordinate Judge of Partab- 
garh. The question raised by fhe appeal is whether certain 
legacies ina will of the late Drigbijai Singh, a talugdar of 
Athgawan, in the District of Partabgarh, are valid, and the answer 
is * P. C. A. No. 6 of 1927. i eS 
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to this questipn must be governed by the determination of the 
issue, which was the real issue in the courts below, whether or 
not the legatees entitled to the benefit of these legacies, if vaild, 
signed the will as®attesting witnesses. The Court of the Judicial 
Commissioner held, affirming the decision of the Subordinate 
«Judge, that this issue must be. determined in favour of the 
respondents. 


The testator’, by his will, appointed his eldest son, Lal 
Bahadur Singh, as /alugdar after him, and gave to each of his 
three younger sons, Jagannath Singh, Ran Bahadur Singh and 
Jang Bahadur Singh, certain villages out of the aZuga, to be held 
absolutely with heritable and transferable rights as under-proprie- 
tors if and when they or any of them wished to separate from 
their eldest brother; but “so long as they live in union among 
themselves with the ¢alugdar}’ the taluga was to remain 
undivided, and the income therefrom was to be “ spent on the 

` whole family,” after paying Government and village dues. 


The testator also directed the division of his movable property 
in case of a separation, and by paragraph 8 he declared, 

“Ihave executed this will with the consent of all my sons and have 
got them to sign it as witness with this very purpose so that this will 
may be acted upon fully and they may not quarrel among themselves 
after my demise”. 2 i f 

As to the genuineness of the will there isno dispute. Admittedly, 
also, disregarding the signatures of the testator’s four sons, the 
execution of the willis attested by a sufficient number of attesting 


witnesses, in conformity with the law in force in the Province 


of Oudh. 7 


. As would appear from an inspection of the translation of the 
will, which is the plaintiff's exhibit 1, as reproduced in the record, 
it Was signed. by the testator as ‘‘ executant”, and below „the 
testator’s signature, after the signature of one of the witnesses, 
who, itis not disputed, was an attesting witness, there are the 
signatures of his four sons, and, below them, the ‘signatures of 
three other persons who also admittedly signed as attesting wit- 
nesses. In the margin on the left of these signatures, and just 
adove the signature of the first attesting witness, appears the 
word “ Witnesses”. The appellant, who is the son df the eldest 
son of the testator, on the strength of a passagein the judgment 
of the Subordinate Judge, contended that in the original will the 
word “ Witness ” appears opposite each of the signatures below 
the testator’s, including those of the sons. As in their Lordship¢ 
opinion it is immaterial, for the, purpose of deciding the question 
before them, whether o®not this was the form of the original 
document, it may be assumed that the appellant’s contention 
upon this point is well founded. ; 


° "The will is dated the 1 7th of December, 1886, and the test@tor . 
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CIVIL died in February, 1889. In May, 1889, the name of tHe dest 
pre son, Lal Bahadur Singh, was, pursuant to the dispositions of the 
= will, inserted im the Mutation Register, in place of that of the 
a eee testator. The eldest son having died in May, 1§12, a joint appli- 
cation was made in the following July by the appellant and his 

SINGH 8 Juy by PP 

v. three uncles (including the two respondents) in the Tahsildar’ Se ° 

J AQANSATH Court for mutation of. names and the substitution of the appel- 
an lant’s name for that of his father. Mutation wag duly effected in 
Mr. Justice conformity with: this application. ` 


ae Down to the death of Lal Bahadur Singh, his three younger 
brothers had lived in union with him, and after his death these 
three ` brothers, uncles of the appellant, continued to live with the 
appellant in joint family until the year 1914. In July of that year 
the youngest son of the testator decided to separate from the joint 
family, and an application by him to the Tahsildar’s Court for the 
substitution in the Register of his name in lieu of that of the appel- 
lant,in respect of the villages bequeathed to him under the will, 
was not contested by the appellant, and accordingly was granted. 


In June, 1921, the respondents having decided to separate 
from the joint family, applications were filed by them, requesting 
mutation of their names'in respect of the villages to which they 
were severally entitled under the terms of the will. The appellant 
having raised the objection that the applicants ought first to 
establish their title by a decree of the Civil Court, the applica- 
tions were dismissed ; and the respondents then, in May, 1922, 
instituted the suits out of which this appeal arises. ; 


The Subordinate Judge held thatthe testimony of the three 
surviving sons of the testator as to the circumstances connected 
` with the execution of the will must be accepted_as credible testi- 
mony. The effect of this testimony, as the learned Judge states 
it, yas that the testator, their father; had summoned his four sons 
_ to’his presence, and, having explained that he had made a will 
leaving his property to them, asked them to attach their signatures 
‘to the will} not as attesting witnesses, but in token of their consent, 
with a view to avoiding disputes after his death ; and that they 
attached their signatures, pursuant ‘to this request. The Sub- 
ordinate Jedge accordingly found, and with him the Appeal Court 
agreed, tha? the sons did not sign the will as attesting witnesses. 


Before their Lordships’ Board, counsel for the appellant 
admitted that the oral testimony narrating what occurred at the 
time of the execution of the will was admissible in point of law, 
and, indeed, as will be seen, upon it his substantive contention was , 
founded ; nor did he argue that there was any ground upon which 
the appellant could ask for a reversal of the concurrent findings 
of the Indian Courts as to the*credibility of that testimony. His 
contention was-that, although the position of the signatures created 

. ony a ae aac that they nog been attached by’ the legatees 
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as attesting witnesses, which presumption might be rebutted by 
parole evidertce as to what actually occurred, still, since the 
signatures were by “reason `of their position ex facie signatures 
of attesting witaesses, that fact, when coupled with the fact, 
disclosed by the oral evidence that they were placed there in 
compliance with the testator’s request, was sufficient to con- 


“stitute the attaching of the signatures and attestation in point of 


law ; and that consequently all questions of intention, whether of 
the téstator, or of the persons who signed their names, were with- 
out relevancy. ee 


As touching the effect of the evidence adduced on behalf of 
the respondents concerning what actually occurred at the execution 
of the will, their Lordships have no hesitation in concurring in the 
view of all the Courts in India ; nor can there be, in their opinion, 
any doubt as to the character of the acts of the testator’s sons in 
placing their signatures upon the document, when the terms of 
the will itself and the.facts disclosed by that evidence are taken 
into account. The testator himself, by paragraph 8 which is 
quoted above, had declared his intention ; that paragraph, it is 
true, is not worded with the precision that might have been 
desired, but it would be a strange thing to give effect to it in such 
a way as to frustrate the obvious purpose of the testator in making 
it part of his will. 

Its manifest object was to secure the co-operation of his 
sons in carrying out the dispositions ‘of the will, and to do that 
by inserting in the will a formal declaration that his sons, by 
appending their signatures thereto, had concurred. in those dis- 
positions. By reading the clause as declaring that the sons had 
signed the will as attesting witnesses, one would ascribe to it a 
meaning according to which it would not only defeat the object 
of the clause itself, but nullify the distribution of his property 
whith the testator was seeking to bring about in making his will. 
The more reasonable and natural reading would appear to.be that 
the sons had attached their signatures as concurring in the declara- 
tion contained in this paragraph; and this latter construction 
(under which this particular declaration would take effect, together 
with the will as a whole) seems to be enjoined upon the courts by 
sec. 71 of the Succession Act. . 


i e 

The issue as to the character of the acts of the respondents 
does not for its determination depend upon any conclusion touching 
the nature of an undisclosed purpose or intention. The witnesses 
agree that, while the testator invited others to sign as attesting 
witnesses, he addressed no such invitation to the sons, but asked 
them explicitly to sign for the special purpose of expressing their 
consent, with the view of avoiding dissensions in the future. The 
evidence, once it is accepted, shows that the act of each of them 
was,’ openly and palpably, with the knowledge of all present, the 
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act of expressing consent, and nothing else. Their TeordshipsS 
concur in the view ofall the Courts below that ir such circum- 
stances the signers were not attesting witnesses within the mean- 


„ing of sec. 54 of the Succession Act. e 


Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs. 


[Sec. 71 of the Indian Succession Act, 1865, corresponds to 
section 84 of the new Act of 1925.—Ed.—A. Ls J.] ; 
Appeal dismissed. 
Hy. S. L. Polak—Solicitor for the appellant. 
` Barrow, Rogers and Nevill—Solicitors for the respondent. 





THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL (Defendant) 


VEFSUS 
GIRJABAI (Plaintiff) * 


Grant—Of land revenwe-— Occupancy rights acquired by virtue of that 
grant—Resumption of grant—Consequences of. ; 

On the resumption of a grant by the grantor all the rights 
and benefits secured by the grantee by virtue of the grant are 
resumable along with the grant. Accordingly on the resumption 
of a Saranjam” grant of revenue, the Government become 
entitled to resume not only the land revenue but also all lands 
appropriated by the grantee to his own use and Heis not 
competent to create’in his own favour occupancy rights in lands 
unoccupied at the time the grant was made, or held by others 
then but forfeited on one ground or another during the subsist- 
ence of the grant. Itis not possible that though the charge 
might come to an end the possession taken under and by virtue 
of that charge should still continue and that the incident shovld 
survive the grant. 


APPEAL from a decision of the High Court of Judicature at = 
Bombay. - : j 

Sir G? R. Lowndes, K. C. and K. Brown, for the appellant. 

L. deGruyther, K. C. and E. B.e Raikes, for the respondent. 

The following judgment was delivered by 

LorD SINHA.—This is an appeal against a decree of the 
ligh Court of Bombay, dated rsth August, 1924, which varied 
the decree of the District Court of Nasik, dated 28th February, 
1920, and made in Civil Suit No.°5 of 1914. = 

The suit arose under the following circumstances :— . 

* P. C. A. No. 116 of 1925 


’ 
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Marmad village, now grown to an important railway junction, 
was held bythe Vinchurkar—one of the lesser Mahratta chiefs— 
together with many other villages in “ Saranjam” grant from 
the Peishwa, the then ruler of the country. The last holder of 
the entire savanjam was the late Sardar Raghunathrao Vinchurkar, 
commonly known as Annasaheb, who held it from 18 36 till 1889, 
when he died. On his deathbed he adopted as a son the plaintiff 
Shivdevrao, but,the Government refused to recognise the adop- 
tion, and in 1892 re-granted half of the saranjam to the late 
Sardar’s brothers and their sons and resumed the’other half, which 
included Manmad village. The adopted son, though thus exclud- 
ed from any share in the savanjam, would still be entitled to the 
private as opposed to the savanjam property of his adoptive 
father. Between 1892 and 1913 there were disputes between 
Government and Shivdevrao Vinchurkar as to certain lands in 
Manmad (the subject-matter of the present suit) which he claimed 
as his adoptive father’s mirasi or private property by virtue of 
a sale-deed of 1755. These are five plots in the village site 
(described as A to E in the plaint) and six plots of agricultural 
lands within the village limits but not forming part of the village 
site, and described as Plots F to K in the plaint. 


These disputes led to an order by the Commissioner of 
Revenue C. D. on the 9th April, 1913, whereby it was held that 
~the lands in dispute were not covered by the sale-deed relied upon 

but “must have passed into the possession of the Vinchurkars by 
forfeiture of lands through the Khatedar’s (2.e., modern occupancy 
tenant) family being extinct or through default in the payment 
of land reyenue”. The Commissioner held that on the lapse of 
the savanjam to Government these lands also became the property 
-of Government, who thereupon became entitled to levy not 
merely the Government revenue assessed thereupon, but the 
acthal ground rent in respect of the plots included in the village 
gites, the tenants being liable to pay these rents to Government 
and not to the Vinchurkars; and, further, that in respect of the 
other plots, ze, the agricultural lands, Government as owner 
was entitled to recover from the Vinchurkars not the assessed 
Government revenue, but the market rent, which was considerakly 


to be evicted. : é -, 


This order of the Commissioner was in due course given effect 
to, and Shivdevrao Vinchurkar instituted the present suit for 
declaring the Commissioner's order illegal and for recovery of 
possession of the first five plots and an injunction against the 
threatened eviction in respect of the other six plots, and for mesne 
profits in respect of both. 


In “his plaint he based his title primarily on the sale-deed of 
1¥55 above. mentioned, by which the then Patils of the village 
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conveyed half of their rights to the ancestor of the Vinehurkar” 
He also relied on adverse possession “ for over 156 years”, and 


claimed that by virtue of certain admissions at different times . 


on the part of various Government officials, Government was 
estopped from disputing the sirasi or private rights of the Vin- 


churkar family. But he alleged as an alternative basis of his title, , 


and apparently in view of the Commissioner’s finding, that “even 
if perchance the Court comes to the conclusion that the right of 
mivast ownership. . .did not pass to the plaintiff’s ancestors 
under the sale-deed of 1755 A.D., but that the property in suit 
must have gone into the possession of the plaintiff’s ancestors by 
reason of the extinction of the Khatedar’s family or by reason of 
its resumption’ for arrears of assessment, still no manner of right 
whatever has accrued or accrues to the defendant in law. over the 
said property. The said property is in law of the absolute personal 
and irasi ownership and vahiwati of the plaintiff and ‘his ances- 
tors.” (Para. 3 of plaint). 

By his written statement the defendant denied all these 
allegations of fact and submissions of law by the plaintiff, and 
contended that the lands in suit were held by the plaintiff's 
ancestors as Sevanjamdais and all saranjam rights, including the 
right to hold lands that had passed inte his possession and enjoy- 
ment by the death of the Kkatedars without heirs or by forfeiture, 
had lapsed on the death of Annasaheb and had been resumed by 
Government (except as to one-half not now in question). 


On the question of title by adverse possession and by estoppel, 
both the District Judge and the High Court held against the 
plaintiff, and their Lordships see no reason to differ from them. 

Of the remaining issues the first was as follows :—Does the 
plaintiff prove that he (z. e., his ancestors) purchased the suit 
land by a sale-deed of 1755 A. D.? f 


The, District Judge held that the construction of the deed in 
question presented some difficulty, for “it is'in archaic language, 
and deals with a state of affairs to which no‘one now has the 
key”, but on a review of the whole evidence, including village 
papers and accounts, he came to the conclusion” that the lands 
seld by that deed did not include the lands in suit, and he found 
the first isSug in the negative. 


The High Court accepted this. 


Notwithstanding this concurrent finding, some argument was 


addressed to their Lordships to prove that some, though not 


afl, of the lands in suit are, in fact, covered by the sale-deed of 
1755. After careful consideration their Lordships see no reason © 


to differ from the finding of both the Courts in India on this 
point. s 7 


Issue No. 2 was to the following effect :— Ps 
Ld 


“ 


t 
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Does the plaintiff prove that his ancestors became owners 
of the suit lfnds either through forfeituíe or through extinction 
of the Khatedar’s line ? 

The concurrent finding of both Courts on this issue appears 
to their Lordships to be that the lands in suit originally belonged 

„tO Khatedars or mirasi tenants, and on their interests coming to 
an end in the manner mentioned the Saraxjamdar caused his own 
name to be putin their place in the Kkatas or village papers, 
and dssumed possession of those lands. 

The only other material issue remaining to be considered is 
Issue No. 6; viz. :— 

Was the suit land included in the half of the savanjam 
resumed by the Government ? 

This is intended to raise the question whether as an effect 
of the resumption, the Government was entitled to oust plaintiff 
from the possession of those lands. 

The answer depends on the legal effect of the finding on Issue 
No. 2. 

Both the Courts below have answered it in the plaintiff’s 
favour, the District Judge, on the ground that he was bound by 
the decision of the High Court in Gururao Shrinivas Heblikar v. 
The Secretary of State for India in Counctl(*) (then under 
appeal to this Board and subsequently reversed), and the High 
Court on the ground that the judgment of this Board in Secretary 
of State for India in Council v, Laxmitbai(*?), though it reversed 
the decision in Gururao Shrinivas Heblikar v. The Secretary 
of Siate for India tn Council (t) had not decided this particular 

- point with regard to which the High Court was of opinion that 
decisions of that Court had established the law in the manner. 
contended for on behalf of the plaintiff.- One of the learned 
Judges, Mr. Justice Fawcett, expressed his personal dissent from. 
thaj. view of the law, but considered himself bound by previous 
decisions of the High Court. = te 
* Itis necessary, therefore, to consider what are the incidents 
of a saranjam grant, and how far the same can be gathered from 
statutes or judicial decisions, in the absence of the deed of grant. 

` But beforé“doing so their Lordships think it necessary to deal 
with two points argued by Mr. deGruyther on the respondent's 

- behalf :— o ° 
. I. That the onus of proof has been wrongly placed on the 
plaintiff, who, having been dispossessed, was entitled to succeed 
unless*the Government affirmatively proved its own title to the 
lands in question. ~ 


~ » 
-. . The plaintiff accepted the onus*on the issues as they were 


framed. Evidence was gone tnto on that basis, and the parties 
proceeded to trial evidently on the assumption that the plaintiff 
could derive title only in one or other of the ways mentioned in 

e(1) [1916] I. L. R, 41 Bom., 408. (2) L. R., 50 I. A., 49. n 
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paragraphs 2 and 3 of the plaint. But for that, the E EEN 
might have been different in many respects, and t appears to 
their Lordships too late to raise any'such question at this stage. 


Their Lordships would further observe that no basis of title 
other than those mentioned in paragraphs 2 and 3 of the plaint 
has up to the last been suggested on behalf of the plaintiff. 


~2. The second point was that the village papers, kept by the 
village officials, having entered the name of the V Vinchurlear as 
Khatedar in respect of the lands in suit, this must be taken to 
have been acquiesced in and accepted by the Collector on behalf 
of the Government, and it amounted in effect to a new agreement 
for a permanent tenancy, which remained unaffected by the 
subsequent resumption of the saranjam. This isa new case not 
suggested till the last moment, and even if their Lordships were 
inclined to entertain it (which they are not) it seems to have 
little foundation in fact. The position of the Savanjamdar enabled 
him to have complete control over the management of the village 
and the village officials, and there is no reason to assume that 
these entries, or the papers themselves, were in any way brought 
to the cognisance of, or acquiesced in, and much less sanctioned 
by the Collector. 


It is no doubt correct to say, as Mr. Justice Shah does, that 
“the fact that the Seranjamdar is in a sense a life-tenant does 
not alter the ordinary incidents of a grant by way of savanjam’’. 


But what those ordinary incidents are, must be ascertained, when- 


there is no deed of grant forthcoming, from (a) the evidence, if 
any, in the case; (4) from legislative enactments; and (e) from 


“judicial decisions. Failing all these, there would be nothing else 


but general principles of law to apply. 


Now we find from’ Wilson’s Glossary that amongst the Mah- 
rattas the term “‘Saranjam” was applied specially to a temporary 
assignment of revenue from villages. or lands for the support of 
troops or for personal military service, usually for the life of the 
grantee ; also to grants made to persons appointed to civil offices 
of the State to enable them to maintain their dignity, and to 
grants for charitable purposes. These were neither transferable 
nor heredigary, and were held at the pleasure of the Sovereign. 
They were divided into two classes, véz. (æ) grants of revenue 
only, z, e., of the royal share of the produce of the lands comprised 
in the grant, and (6) grants of the soil itself. It would seem to 
follow from the nature of savanjants that whether they were’ grants 


of the soil itself or of the revenue only of specified lands, they 


could not and were not meant to interfere with rights in those 
lands existing previously to and at the time of the grant. If and 
so far as there were occupansy tenants on those lands, they 
would retain their right of possession (whether it can be called 


ownership or not is immaterial) but subject to paying the assegs- 


A 
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ed land®revenue (7. ¢., the royal share of the produce) payable 
before the grant to the Government and after the grant to the 
grantee. On principle the grantee’ would not, unless specially 
authorised, be ab® to convey a title larger than his own. He 
could not convey a permanent title to any portion of the land, 
fither by sale or by lease. Such sale or lease might be good as 
against hiniself but would be void as against the grantor. 


In the case of a grant of the soit itself, it has been decided 
by this Board that, on the grant coming to an end, the Govern- 
ment representing the original grantor is entitled to resume actual 
possession. Secretary of, State for India in Council v. Laxmi- 
bat(*). But it is urged that in the case of the other’kind of grant 
Government can take back only what it granted, vdz., the royal 
share, of the produce ; in other words, assess the land revenue pay- 
able in respect of the land, but it cannot interfere with the pos- 
session of the grantee. This” would be quite consistent with 
principle, if the grant made the grantee a chatge-holder pure and 
simple. But if the grant also conveys by implication or otherwise 
the right to take possession of the land itself under certain cir- 
cumstances, it is difficult to hold that though the charge might 
come to an end the possession taken under and by virtue of that 
charge should still continue, or,as Mr. Justice Fawcett put it, 
that the incident should survive the grant. 


` There is no legislative enactment which is applicable in the 
circumstances of this case. The Savanjam Rules of 1898 do not 
apply proprio vigore as this savanjam was resumed in 1892, and 
even if they can be held to be merely declaratory of the previous 
law, they do not throw any Jight on the question under con- 
sideration. : 


As regards judicial decisions, those with regard to zz’ams do 
not seem to be necessarily applicable. The word zn’am is sope- 
times vaguely applied to all grants of revenue-free land, without 
reference to perpetuity or any specified conditions. But it would 
be unsafe to apply to a peculiar grant like the Mahratta saranjam 
rules which were held applicable to grants'in perpetuity. 


Mr. Justice Shah refers to what he calls a “ long course of 
decisions ” in Bombay as establishing two propositions. ° The first 
is admittedly overruled by the.decision of this Board in Secretary 
of State v. Laxmibat (°). His second is that in the-case of a 
saranjam grant of the royal share of the revenue, it is open to 
the grantee to make the best tse of the grant for his own benefit, 
z.¢., to appropriate the lands to his ewn use, subject to the pay- 
ment of the‘ royal share of the revenue and to create rights of 
occupancy in his own favour or in favour of third parties. 

» 


On examination it appears that there are only three decisions 
a ` @) L. Re 50 I. A. 49. , ë 
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which directly bear on the point, viz., Ram Chandra Mantri y. 
Vinkatrao (*), Ganpatrav Trimbak Patwardhan v. Ganesh 
Bajibhat (*) and Hari Sadashiv v. Shaik Ajmudin (°). 


In the first of these cases Mr. Justice Melvilf said at p. 598 :— 

“The Saranjamday may deal with all unoccupied lands as 
may be best for the purposes of revenue, and may either cultivate 
them himself or through tenants”. 


And it was observed by Batchelor, J., in Balant Ramchandra 
v. Secretary of State (*),that since Mr. Justice Melvill’s judg- 
ment in 1882 the law in Bombay has always been that a grantee 
of the revenue is entitled to make such profit as he can out of 
the unoccupied lands. 

But this is very far from holding that the right to make such 
profit survives the gront and continues after the grant has-been 
resumed. 

This construction was, however, placed on Mr. Justice 
Melvill’s words quoted above in Ganpatrav Trimbak Patwardhan v. 
Ganesh Bajibhat(*) where Sargent, C. J., after quoting the 
passage from Mr. Justice Melvill’s judgment in Ram Chandra 


Mantri v. Vinkatrao (*) paraphrased it as follows :—“ or, in - 
other words, that the Saranjamdar may acquire occupancy 
rights which . . . remain unaffected by the resumption of 


the savanjam, except asto the assessment ehenectoneh payable to 
Government”. 

These observations were not necessary fr the decision of that 
case, and their Lordships are unable to agree that the language of 
Mr. Justice Melvill in Ram Chandra Maniri v. Vinkatrao(*) bears 
the meaning or has the effect attributed to it by Sargent, C. J. 


‘ The same observations would apply to the case of Hari Sada- 
shiv v. Shaik Ajmudin(*). The Government was not a party to 
either ot these cases, and the lands in dispute were held on the evi- 
defice in both cases to be the private property (skeri lands in the 
one case and mivasi lands in the other) of the grantee. Their Lotd- 
ships are therefore unable to hold that there is any long course 
of decisions in the High Court of Bombay laying down with 
regard to savanjams of this nature the broad rule enunciated by 
Mr. Justige Shah—that the grantee would be entitled to create 
in his owne favour’ occupancy rights in lands unoccupied at the . 
time the grant was made or held by others then but forfeited on 
one ground or another during the subsistence of the grant. 


The question whether he could create such rights in favour 
ef third persons by virtue of the powers of management above 
referred to does not arise in this case, and their Lordships refrain 
trom expressing any opinion upon "the point. But their Lordships 
hold that he could not .create such rights zz hés'‘own favour, and 


(1) [1882] I. L. R., 6 Bom., 598. (2) [1885] I. L. R., 10 Bom., 112 
§3) [1886] I. L. R., 11 Bom., 235. (4) [1908] I. L. R., 32 Bom.,e432 
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that whe& the savanjam was resumed, the Government became CIVIL 

entitléd to resume not only the ‘land revenue,’ but also all the. aa 

rights and bénefits that the grantee had. secured by virtue of — 

-his grant. e THE SECRE- 
TARY OF 


Their Lordships will humbly advise His Majesty that this STATE FOR 





appeal should be decreed with costs and the plaintiff’s suit dis- OPTA IN 
missed with costs in both the Courts in India. l pies 
. L i l Appeal decreed. GIRJABAI 
The Solicitor, India Office Solicitor for the appellant. Lord Sinka. 
T. L. Wilson & Co.—Solicitors for the respondent. 
HIGH COURT 
RAJ RANI BARI SINGHĦAIN (Plaintiff) CIIL 
l versus ; 1927 
‘JAWAHIR LAL, MADAN LAI: AND OTHERS i oa 
"a 2 (Defendants) * wes 
SULAIMAN, 


Provincial Insolvency Act (V of 1920), section 4—Applicability of— 
Civil Procedure Code (Act V of 1908), Order 22, rule 58— Banern a 
Attachment beforé judgment, ` objection” under—Application by : 
defendant to be adjudged insolvent before disposal of—Attachment 
of further property by Receiver—Fresh objections in respect of— 

Order by insolvency court rejecting both objections—Finality of 
—Suit under Order 21, rule 63—Maintainability of. 


Property in dispute having been attached before judgment 
in a suit against BZ, brother of plaintiff's deceased husband, 
the plaintiff raised an objection under Order 21, rule 58, but 
before this objection could be disposed of, BZ was adjudged 
aninsolvent and on the same date the court ordered the Receiver 
fo take possession of the property previously attached as weil 
as certain other property of BZ. ‘Thereupon plaintiff filed® a 

e fresh objection with regard to these other properties and after 
the Receiver had taken possession of ali the properties, the 
District Judge dismissed both the objections: Plaintifi’s appeal 
from the order relating to her objection to the attachment by 
the Receiver was dismissed under Order 41, rule 11. The plaint, 
iff thereupon filed a regular suit for declaration which was 
dismissed by'the Subordinate Judge on the ground that in view 
of the’order of ‘the insolvency court the suit was, not maintain- 
able. In appeal, held: (x) that as regards the property which 
was seized by the Receiver during the insolvency proceedings 
and the objection which was disposed of by the insolvency, 
court the order of the insolvencyecourt was final and binding 

„on the plaintiff'as under sectton 4 of Act No. V of 1920, the 
insolvency court acts like a civil court; ° 

(#) that the order passed on ‘the objection filed by plaintiff 

* F. A. No. 418 of 1924. A j ‘ 
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under Order 21, rule 58 which was transferred by thasexecution 

court to the District Judge on the application! of the creditor, , 

was not absolutely final and therefore a separate suit in. 

respect of the property covered by the objection under Order | 

21, rule 58 was maintainable. $ - 

FIRST APPEAL from a decree of MAULVI SHAMSUDDIN 

KHAN, Subordinate Judge of Jhansi. es . 


N. C. Vaish, for the appellant. l A 
A. Sanyal, for the respondents. ; 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for declaration of title. The plaintiff is the widow of Daulat 
Singh deceased whose brother is Behari Lal. In 1923 a suit was 


brought against Behari Lal and on the 15th May, 1923 the house: ~ 


and enclosure in dispute in the present case were attached before. 
judgment. On the 25th June, 1923 Musammat Rajrani filed a 
petition under Order 21, rule 58 before the Subordinate Judge 
alleging that. her deceased husband was separate from Behari 
Lal, and that the property’ belonged to her.. Before this objection 
could be disposed of, Behari Lal filed an application to be adjudi- 
cated an insolvent ; and a creditor applied that the District Judge 
should hear the ‘objection filed by Musammat Rajrani before 
the Subordinate Judge. On the gth October, 1923 Behari Lal 
was adjudged an insolvent, and on the same date the court 
ordered the Receiver to take possession of the property previously 
attached as well as certain other properties of Behari Lal. 
Musammat Rajrani filed a fresh objection before the District 
Judge with regard to these other properties which had been 
seized by the Receiver. No fresh objection appears to have been 
filed by her with regard to the property which had been pre- 
viously attached before judgment. It is not disputed that the 
R&tceiver obtained possession of both sets of properties. On the 
and January, 1924 the District Judge disposed of both the objec- 
tions by one order dismissing both the claims. In his order he 
has pointed out that there isa claim by the widow for release 
of a certain property seized as Behari Lal’s by the Receiver, and 
“with it js combined her claim to other properties seized in exe- 
cution befere the insolvency. He went into the evidence and ; 
found that the two brothers were joint and that therefore 
Musammat Rajrani had no interest in the property. Musammat 
Rajrani preferred an appeal from this order to this Court which 
ewas dismissed under Order 41, rule 11. Presumably she appealed 
only from.the order relatirtg to the objection raised by her to 
the attachment by the Receivér. Musammat Rajrani has-ynow ` 
filed the present suit for a deglaration which has been dismissed 
by the learned Subordinate Judge’ on the ground that in view 
of the order of the insolvency court the suit was not maintainable. 
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As r@gards the property which had been seized by the Receiver CIVIL 

.- during the insolvency proceedings and the objection which was 
““-disposed. of .by the insolvency court, the’ position is quite clear, — 

- drid that'order is fnal. Under section 4`of Act No. V of 1920 RAJ RANI 


the insolvency court acts like a civil court and its ordet is binding ae es 
. on-the plaintiff. . a . v. 
es: “Se anes 3 3 JAW AHIR 
As regards the order passed on the objection filed by UAL,MAD‘AN 
Musaņmmat Rajrani under Order‘21,--rule 58 of the Civil Pro- LAL 





cedure Code, it appears that the said objection was on the applica- 
tion of a creditor Hira Lal transferred by the execution court 
to the District Judge who was dealing with the insolvency 
matter. There is no distinct order by the District Judge trans- 
{erring this case ‘to his own file hut he obviously treated it as 
warhaving been duly transferred to him, and disposed of it. Never- 


maa i 
q 


theless the order must be deemed to be passed on an objection 
‘raised under Order 21, rule 58 of -the Civil Procedure Code. 
Under rule 63, Civil Procedure Code such an ‘order is not abso- 
‘lutely final. We are. therefore of opinion that a separate suit in 
respect of the property covered by the objection under Order 21, 
tule 58 was maintainable. 


Sulaiman, J. 


At the same time the.finding of the insolvency court in the 
other proceedings that Musammat Rajrani’s husband Daulat and 
his brother Behari Lal were joint and not separate operates as 
ves judicata between the parties. It is no longer open to Mu- 
sammat Rajrani to challenge that finding. . 


The result therefore is. that this appeal must-fail and is 
dismissed with costs. 


W Appeal dismissed. 
ASHIQ HUSAIN AND OTHERS (Defendants) ° CIVIL 
PEs Versus $ ea 
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Limitation Act (IX of 1908), Art. 132—Mortgage for3 years— a 
Stipulation enabling mortgagee to sue earlier if the mortgagow MEARS, C.J. 
transferred mortgaged *property—Transfer by mort8agor—No SN, J. 
notice to mortgagee—Rtght to sue, when arises. ° 

An actual notice to -constitute a binding notice must be 
definite information given by a person ‘interested in the thing 
in respect of which the notice is-issued. Barnhart v. Green- 
shields, g Moore’s, P. C. 18, Hewitt v. Loosemore; 9 Hare, 448 
e and Janki Prasad v. Kissen Dutt, I. L. R., 16- All., 478, 
i followed. , ° ° 
4 mortgage-bond executed onerst May, 1909 was payable with- 
in 3 years, but it was stipulated that if the mortgagor transferred 
° i ve *F. A. No. 461 of 1924. ‘oe 
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the hypothecated property the mortgagee`shall, even ®efore the 
expiry of the term, be at liberty to sue, for fecovery of. the 
principal with the-entire interest for the period of 3 years. On 
8th March, 1911, the mortgagor executed a Jypothecation bond 
of a small portion of:the mortgaged property but it was not 
alleged that the mortgagees ‘had at any time actual notice of 
this document. The mortgagor having died without, discharging 
his liability, the mortgagees on 27th March, 1924, brought the 
present suit against his-heirs and transferees for ‘recoyery of 
money due to`them under the mortgage of 1st May, 1909. Held, 
that the cause of action was not accelerated and the suit was 
within time. Under the circumstances registration of the deed of 
8th March, forr did not amount to notices No legal duty was 
cast upon the mortgagees on grounds of public policy or on 


considerations of prudence or business to make a search of the | 


registry: -Shiva -Dayal v. Meherban, I. L. R., 45 All., 35 and 


Panchan v. Ansar Husain, 24 A. L. J. R., 736 at 739 (P. C.),. A 


followed. Nathi v. Tursi, 19 A. L. J. R., 712, Mata Tahal v. 
Bhagwan Singh, 19 A. L. J. R., 406 and Gayadin v. Jhammé- 
Zal, I. L. R., 37 All., 400, referred to. 

FIRST APPEAL from a decree of BABU GHANSHYIAM Das, 
Additional Subordinate Judge of Aligarh. : 

M. A. Aziz, for the appellants. f ; 

Peary Lal Banerji and Benode Behari Lal, for the respondents. 

The judgment of the Court was delivered by 

MEARS, C. J.—The action was directed by the respondents, 
Chaturbhuj and Girdhari Lal, against three sets of defendants 
under the following circumstances :— * 

On.tst May, 1909, Syed Nazar Hussain, (now dead) father 
of the defendants i—5, executed a simple mortgage in favour of 
the plaintiffs-respondents for Rs. 3,000 with interest at 12 annas 
per cent. per mensem: with half yearly rests. “The property 


- môrtgaged consisted of a twenty dtswas zamindari share in Qasba 


Amanpur, mahal non-applicants for partition, khewat No. 1, and 
a two and a half d¢swa.share in mahal Nawazish Ali, khewat No. 3, 
patti Ram Lal. .By a’clerical error, the second item of property 
was described in the mortgage-bond asa 24 déswa share in mahal, 
“Nawazisy Ali entered in kewat No. 2, patti Ram Lal. 


The dotument was registered in the office of the Sub-Registrar , 


of Tahsil Kasganj, District Etah, on the 37 May, 1909. 
The mortgagor having died without discharging his liability in 
whole or in part, the mortgagees' brought the present suit against 
*his heirs, the defendants 4,—5,- for recovery of Rs. ILI 544. 
The defendants 6—12 aree the subsequent transferees of 
portions of the mortgaged property. 
The defendants set up various defences which gave fise to no 
less than ten issues. Ata late stage of the suit, the plainjiffs 


YOL. XXv1] _ HIGH COURT 43° 
e = 

e 

withdreW their claim against defendant No. 12, and the trial CIVIL 

proceeded against. the remaining defendants and eventually a 


seaport 1927 
decree was passed in plaintiff?s favour. 


The defendan’s 6—11 have submitted to the decree of the asu no 
court below. The defendants ` 1—5; who are the sons of the v. 
.original mortgagor, have come up in appeal, and it is contended CHATUR: 
on their’ behalf - thatthe plaintiffs’ .claim was time-barred. The aes 
_ other. pleas takert in the mémorandum of appeal were abandoned. Mears, C. J. 
In order to be able to appreciate the plez'of' limitation raised 
by these defendants, it is necessary, to examine their written 
statement with care., In the additional pleas, they say: 
“The plaintiffs’ suit is barréd by time. The plaintiffs’ allegation that 
the cause of action ‘accrued on the rst of May, 1912 is totally wrong. 
_The cause of action accrued to „the plaintiffs long before that date, and 
- the suit has béen instituted long after the accrual of the cause of action”. 
The terms in which the plea of limitation has been couched 
are thus as vague as can be, and the court should at once have 
required the pleader to set out with particularity the circumstances 
upon which he relied in, support of the plea of limitation. , 


It was not untila late stage of the trial, possibly during 
the course of argument before the lower court, that thë plea of 
limitation materialised into a more distinct-form. The mortgage 
in suit is dated the 1st of May, 1909. It was payable in three 
years and the plaintiffs could sue for recovery of the mortgage 
money within 12 years from the 30th of April, 1912. The suit 
was launched on the 27th of -March, 1924, and was therefore 
within time on that date. The mortgage bond while providing 
that the money was payable on the 30th of April, 1912, contained 
a turther stipulation in these terms : 


“ If I make transfer, etc., of the hypothecated property or if any one 
*gets the same advertised for sale, the creditors shall even beforee the 

e expiry of the term be at liberty to institute a suit for recovery of the 
amount of this bond with the entire interest and” compound. interest for 
the aforesaid period of 3 years”. 


On the 8th of March, 1911, Syed Nazar Husain, the- mortgagor, 
stood surety for one Munshi Ali Raza and executed, a surety 
bond in favour of the Secretary of State in Council for a. paltry 
sum of Rs. 50, and hypothecated a one biswa share in mauza 
Amanpur, mahal Nawazish Ali entered in Ahewat as holding 
No. 3. Itis contended before us that Nazar Husain, in breach 
of his covenant not to transfer the hypothecated property, had, 
by executing the mortgage bond in favour of the Secretary of 
State on the 8th of March, r91, accelerated the cause of action 
in plaintiffs’ favour and the plaintiffs were, therefore, under 
Article 132 of the Indian Limitation Act bound to institute 
their suit’ within 12 years from. the 8th of March, IQII. The last 
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first default in payment of the annual sum of Rs. 500. A similar 
o View was taken in Nathi v. Tursi (°). ve 
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a 
‘date of limitation expired on the 8th of March, 1923, an@ if this 


contention is right, the suit was time-barred on the 27th of March, 
1924. 
We have already pointed out above that thefe was a misdes- 
cription in the mortgage bond in suit as regards the second item 
of the secured property. The defendants-appellants in para-e 
graph 3 of the additional pleas contended that the plaintiffs had 
no power to get any property other than the hfpothecated. pro- 
perty sold in auction, It was strenuously contended in the trial 
court that the property mortgaged to the plaintiffs was situate 
in khewat No. 2 4nd not-in khkewat No. 3 and the plaintiffs, 
therefore, could not enforce their mortgage against the property 
situate in khewat No. 3. This plea was repelled by the court 


„below and the learned counsel for the appellants has very properly 
‘abandoned this plea at the time of argument. The fact however 


remains that paragraph 3 of the additional pléas- was not recon- 
cilable with the facts on which the defendants’ plea of limitation 
is founded. 


We have been referred to a number of authorities in support 
of the plea of limitation. © In Pancham y. Ansar Husain (C), two 
persons borrowed Rs. 5,000 under a mortgage bond on the 21st 
of February, 1893 and agreed to repay the loan in 12 years. 
They further stipulated that they would pay annually a sum of 
Rs. 500 on account of interest, but if in any year they were 
unable to pay the interest, the interest might be treated as 
principal. The bond further provided that if there was any 
default in payment of Rs. 500 per annum, the mortgagee was 
to have power without waiting for the expiry of the stipulated 
period to set aside all other stipulations embodied in the docu- 


.ment and at once to bring a suit to enforce the mortgage se- 


curity. “It was held by the court that time began to run frome the 


There has been‘in the past a divergence of judicial opinion 
on this point both in this Court and the other Indian High Courts. 
és an illugtration of the opposite view we have been referred to 
Mata Tahahy. Bhagwan Singh (°), Girdhari y. Govind Ram (*); 


~sand the view of the minority in Gayadin v. Jhammalal (°). On 


the other side’ of the line, are cases like Ramdas v. Mohammad 
Said Khan(°). In this case it was held that when there was a 
cpvenant to pay the principal sum in 3 years and interest year by 
year, but the mortgagee was “authorised to . realise the whole 
amount of his principal and-.intereSt in casé: of default of the 
payment of the annual interest, the cause of ,action for the suit 


Œ) LL. ‘R., 43 All., 596. 3 (2), 19A L.J R., 712. 
(3) 19A. L. J. R., 406. i (4) 19 A.L. J. R., 456. js 
($ I.L. R., 37 All, 400., ` p (6) 20 A.L J. R., 346. 
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matured §n default of payment of interest in the ist year. So.  Civin 


far as this Court is concerned, the conflict . of decisions was set 

at’rest by the pronouncement in ve. Shiva Dayal vy. Meherban ('), eal 
but we are not prépared to extend the principle beyond the limits ASHIQ 
of decided cases, more especially in view of the warning note HUSAN 
sounded by the Privy Council in Pancham v. Ansar Husain (?). cu pours 


`The noticeable feature in the latter group of cases is that BRUT 

. there. being defatilt either in the payment of the instalments orin Mears, C. J. 
the payment of interest at stated periods, the matter was peculiarly 

within the knowledge of the mortgagee. He knew that the 

default had taken place on the part of the mortgagor. He knew 

that under a distinct stipulation contained in the mortgage bond, 

his money had “become due” and he was bound to sue for- his 

: money from the date of the default. — i ° 


“ In the present: ‘case, however, time is said to eect to run, not 
by the happening of an event. which was peculiarly or at all within 
the knowledge of the mortgagee, but by reason of the mortgagor 
executing a hypothecation bond of a small portion of the second 
item of property. In the normal course of events, the mortgagees 
could not be expected to know anything - ‘about this transaction. 
The defendants do not allege in their. written statement that 
the mortgagees came to know of this document any time before 
the institution of the present suit, or how or when they came to 
know of it. They have led no evidence whatsoever on the point 
and the learned counsel for the appellants has taken shelter 
under the plea that the mortgage dated the 8th ot March, 1911 
was effected by means of a registered instrument and should 
therefore be held to be constructive notice.. Itis not pretended 
that the mortgagees had at any. time actual notice of the mortgage 
dated the 8th of March, 1911.’ “An actual notice to constitute . 
a binging notice, must be definite information given by a: “person 
interested in the thirig in respect of which the notice is ‘issued ;; 
fot it is a settled rule that a person isnot bound:to attend tò; 5 
vague rumours or statements. by mere ‘strangers, “atid: that a 
notice to be binding must proceed from some ‘persons interested 
in the thing”. Barnhart v. Green-shields(*),’ It” was held in 
the case of Hewitt v. Loosemore(*) that constructive notice iS ; 
. knowledge which the court imputes to a person, frém the. cir- 
cumstances of the ‘case, upon a legal presumption so strongly ° 
that it cannot be allowed to be rebutted, that the’: knowledge 
must exist “though it may not have been formally comriunicated. 
Different High Courts have held different,” views as to whethes: 
registration amouinfs“to notice: _ Our wn court, while answering 


the question “affirmatively, does*not ‘lay’ down’ any inflexible rule E 
In Janki Prasad y. Kissen Pti () it has been observed as 

(rt) LLR. 45 AN, 38. -- *s.(2) 24 A. Ley. R736 at759- >o 7 te 
Ge 9 Moore! s Bp Ca ) 9 Hare, 449. « ° 
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= All we do decideis where itis the duty of a person to search, or whiére 











ouo a reasonable prudent man would in his own interest®make a search, then 
: v. the fact that the search 1f made would have disclosed a document affecting 
CHATUR ; the property, affects that man with notice of such a document and puts 
ag PRU * on him the necessity of further enquiry”. 
Mears, C J. The Judicial Committee in ve. Tilakdharie Lal y. Khedan 
Lal(*) has also made a similar pronouncement. 

We have no doubt that no legal duty was cast upon the 
mortgagees on grounds of public policy or on considerations of 
prudence or business to make a search of the registry. We have 
no doubt that the transaction dated the 8th of March, r911 was. 

i “not in any shape or form brought home to the pliintiff-respondents. 
Š We hold, therefore, that the cause of action was not accelerated 
and the suit is within time. 

We dismiss the appeal with costs. 

a Appeal dismissed. 

(1) I. L. R., 48 Cal., 1. = 
CRIMINAL =~ ~ SHABBIR HASAN E j 
< 1927 VEVSUS . 
July, 18. í EMPEROR.* ~ 





DALAL, J. Criminal Procedure Code ( Act V of 1898 as amended wn 1923), section 


476—Provisions of—Prosecution under section 195 (1) (jJ— When 
bad in law... 


Under section 476 of the Criminal Pode Code no person 
can be prosecuted unless an inquiry is made by the civil court 
or, if an inquiry is ordered by the police, on arrival of the 
police papers, the civil court records a finding against, each 
individual person, if there are more than one, that. it is neces- 
sary in the: interests of justice that inquiry should be made 
into a particular<offence with respect to that person by a 
> +. Magistrate. 


ges Section i95 (1) (¢)'refers only to an offence alleged to have 


or been | committed by a party to any proceeding. Where several 
persops were prosecuted for being accomplices in a forgery 


committed by one individual against whom alone a complaint: 


ieee i was made under ‘section ros’ (1) (t), keld, that section 195 
2 Sees . had:no application’ and the Court ought to have obeyed the 
Bea aor directions of law contained in section 476. 
CRIMINAL APPEAL- fom an order of H. -BEATTY ESQ., Ses- 
f sions Judge-of Moradabad. ° 
_ M. A. Aziz, for the appellant. 
. * Sankar Savan (Government Pleader), for the ‘Cian. 
e 


o ' -+  * Cr, App. No. 448 of 1927 . ° 


, 


»~ If the learned Judge desired to take actién against’ ‘persons | 
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The following judgment was delivered bys "CRIMINAL 


DALAL, J'—It ‘is not Very | clear why -persons other than 1927 
Shabbir Hasan have appealed to this:Court. There is no com- a 
plaint by the DiStrict Judge of Moradabad against any person APPIR 


HASAN 
other than Shabbir Hasan. Even if the learned Judge’s order pa 


ve 
eof 15th December, 1926 be considered to be a*complaint, itis EMPEROR 


only a complaint against Shabbir Hasan. . The case of no other Dalal, J. 
person is considered in that order. ate end - of the order the 
District Judge wrote :— 

“The papers will be sent to the District: Magistrate who will be asked 

to have the matter investigated by a compefent police- officer with a view 

toa criminal prosecution’. 


The criminal prosecution can only be of Shabbir Haan. and not 
of all and sundry who may be discovered after the police inquiry 
to have been implicated in the forgery. In my opinion Mr. Radha 
Kishan was negligent in his duty in not taking action under 
section 476 of~the Code of Criminal Procedure, and passing on 
the trouble of an inquiry to the District Judge. Under section 
476 an.-inquiry has to be made by .the civil court. If the civil 
court so desires, an inquiry may be ordered’. by the police, but in 
that-case when. the police papers arrivé, the civil court has to 
. détermine whether it is necessary to take -action against par- 
. ticular persons under section 476. A finding has to be recorded 
--to the effect-against each individual person specifically. This is 
evident from the- mention of. the treatment of ‘an accused person 
“that the civil court may’ either take ocna from him,. or send 
hinr ini „cüstody to the’ Magistrate. 


By his ‘ordei dated 14th April, "1927 the District Judge 
directed the District Magistrate to treat his order of 15th Decem- 
-ber as a, complaint under section 195 (1) (c) of the Code of 
- Criminal ` Procedure. Obviously “the District Judge paid no 
attention to -the wording of. the statute’ Jaw which he quoted. 


© Section 195 (xr) (e) refers only to an ‘offence alleged to have 


been committed by a party: to any proceéding**, It appears that 

on the ‘basis of that order Babu Raghunandan Kishor, Shabbir.-» wha 
Hasan, Sirajuddin and Abdul Aziz are prosecuted when Siraj-ud>* : 
‘din alone is a. party” Int fact Section-“I9& “has no application, 
„and the learned Judge ought.to have obeyed the directions of 

* law contained in section 476 of -the Code-of ‘Criminal Procedure. 





Believed by him to~ be ‘accomplices’ in the forgery, he ought to ° 
have made a proper inquiry . himself or, through” thé police, or 


. through some court suborditiate to *him, and, after considering 


the report of such inquiry, hef ought-to have. ‘recorded a finding `. e 
‘separately iw the case of every «person that it was necessary in 

the. interests of justice that inquiry should be made into a parti- . 
cułar offence with ‘respect to that- person- by a Magistrate. . 


& 
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CRIMINALS Obviously the District Judge has not taken any act@on under `- 
$ section 476. re £ i 


1927 


sain. The'pdsition, however, is a curious one. - Sirajuddin, of course, 
SHABBIR. =: ' : aoe : ea se 
Hasan-7>"- Cannot, be , prosecuted’ without a specific compfaint either of the 
:& "orf. “court of Babu Radha ‘Kishan, or of a court having jurisdiction 
» + EMPEROR Superior to „his. As Ihave held that there is no such complaint - 
Dalal, J“ against Sirajuddin; I allow his application, and direct that all 
` _proceedingsagãinst him:in ‘the criminal court bes quashed. If the 
zò “civil couft.so desires, it’ can lodge a proper ‘complaint against 
~ Sirajuddin, and this .ofder,“shall not prevent the prosecution of 
. , Sirajuddin under a proper‘complaint: made - by. any of the courts 
indicated above.» w = Pele ae ge 


k “ PEA pA Zos a y . 
There iszpoibar; however, to the prosecution “ofthe other . 
Ya” applicants under section 195 of the Criminal Procedure-Code. 
z Jf they are prosecuted by- the district authorities; this. Court 
>: cannot prevent any such prosecution. _ They have, cdme: to_this 
. ,Court on the specific ground that the order, of the, District, Judge 
- -is'irregular. I have held that the District:Judge has passed no- | 
“1 order as, regards Babu Raghunandan ‘Kishor and Abdul Aziz. `^ 
-7 “Khan. *Their applications for revision must, therefore, fail. If 
: they have any other objection to the prosecution, they must- take 
proceedings according to law. sf ee ene z 
y Asto Shabbir Hasan, the provisiòns of section 19%-do not’. - 
prevent his prosecution either. But in “his case.” thesi istritt>.2 
Judge has taken “action under section 476. ‘A's T-hayézpointéd “- 
‘out, thes Judge has .-considered’the" case against, him, “arid I take 
the: order~of 15th’ December, T926 to be .a #cOniplainf under ... .. 
section 476 against Shabbir'Hasan. > , Wyle their ay 


rs 
Jet 






we 
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-In the“ result ‘Sirajuddin’s appeal is accepted ,:and~ all ‘pro- 
ceedings-against him quashed. <The prosecution of Shabbir ‘Hasan p! 
‘shall continùe. As‘to “Raghunandan - Kishor and Abdul AZİZ, Es e 
they shall not be prosecuted by-;reason of any . direction of the 
District Judge, but if-the District “Magistrate of Moradabad br. 
any other Magistrate there having ‘jurisdiction desires the přo; 


 Secution of Raghunaidan Kishdr and Adul ziz, there iş nothing 
in section 195 of the Code of Criminal Procedure tq.preveiit such : 
Prosecutien. Ifthese men..thinky that ‘their prosecution is not’ ~ 
justified, after I have ‘declared ‘that’ the District Judge „Bas not? - 
: taken proceedings against theni under section... 476: of-the Code <- 
eck of Criminal Procedure, they must approach this ‘Court by .another 
“à petition and -on other grounds. This “Court has fg authority, ih e 
she present proceedings, to stay the prosecution of “Raghunandan ~ ” 
Kishor, and Abdul Aziz if. the gistricttor other Magistrate*(as „° 


° f mentioned above) örn- his own motion, desires to proceed: against 
them. j Bai : b ERA 
e g f ' Appeal allowed in part. 
. kg a <4 v i . e@ 
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FAZAL HAQ (Defendant). — civil 
VEVSUS , i ; 1927 





$ ; FAZAL HAQ (Plaintiff) * wate I July, 18 
Specific Relief Act, section 55, illustration (a)—Right of privacy— IORA 
Infringement of, by new construchons—Adeguate -remedy—What aymad, J. 
amounts to—Demolition of new constructions— When unnecessary. SEN, J. 
A customary right of privacy within certain limitations exists ' 
in the North-Western Provinces and a material interference with 
such a right is an actionable wrong and affords a good cause 
of action to`the person or persons affected thereby. 
_ In view of the social conditions of this country and as the 
practical result of the custom which has descended from olden 
times, the right of. privacy has taken too deep a root to be 
dislodged by,any @ przo7t reasoning. 
Where the defendant, by constructing a new balcony in his 
house, invaded.the privacy of the plaintiff’s house which was 
enjoyed by the latter prior to the new construction, /e/d, that’ 
“if the invasion of plaintiff’s right of privacy was prevented and 
completely put an end to without the complete removal of the 
_ + Balcony, the plaintiff should have no further grievance. Sheo 
¢ Nath Rat v. Alı Husain, 1 A. L. J. R., 118, Bihari v. Ajnas, 
-t 66W. R186, Abdul v. Ganesh, I. LR., 12 Cal., 323 and Bala 
v. Maharup,1. L,.R., 20 Bom., 788, referred to. 
- SEcOND APPEAL from a decree of E. JOHNSTON. ESQ., Dis- 
tiict Judge of Pilibhit, confirming a decree of BABU GAURI PRA- 
i->SAD, Subordinate Judge. moa 
: Kailas Njth Katju, for the appellant. 
4 -Mukhiar ‘Ahmad, for the respondent. 
a+ +. Phe judgment of ‘the Court was delivered by s 
. SEN, J.—The parties to the suit are neighbours. There is a Sen, J. 
public road in mohalla-Panjabian of Pilibhit which runs from north 
to &6uth.. To the east of the said ‘road is the house of the de- 
fendants: and to the west the house of the plaintiff, ‚which 
iş occupiéd' by the plaintiff and the ladies of his house. Ie 
June, 1924 thé, defendants started certain constructiqns on the 
` upper flat of their house and opened three new doors facing the 
west. These doors have been marked in the site plan attached 
* to, the plaint by the letters A Band C. The ‘customary right 
“.of privacy.applies in the neighbourhood where the plaintiff's house, 
e is situate,, and- it applieS to the class of persons to which the 
plaintiff belongs. By opening tle doors, aforesaid the -defendants 
invaded-the plaintiff’s right of privacy. The plaintiff protested 
to the defendants, but the latter heeded him not. The plaintiff 
approached the Municipal Board of Pilibhit who had sanctioned 
$ - ` *S. A. No. 1432 of 1925 ` Pari .. 
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CIVIL the construction in the defendant’s house, but foynd no redress. 
He next approached the police, but the latter possessed no pre- 
ventive or protective resources in a matter like this. He next 
FazaL Hao lodged a regular complaint before a Magistrate but no effective 
Fazal Hao relief could be had. The present suit was instituted on the 5th 
— of July, 1924, and originally the plaintiff sought two reliefs ;— (æ) 
Sen, J. The closure of the three doors and (6) a perpetual injunction 
restraining the defendants from making any construction calculat- 
ed to invade the privacy of the plaintiff's house. On the 8th of 
July, 1924 the Subordinate Judge issued an injunction to the de- 
fendants directing them to keep the doors closed. In spite of 
service of notice the injunction was disobeyed, and ‘on the 17th 
of July a notice was issued to the defendants to show cause why 
they should not be committed for contempt. On the 28th of July 
the Subordinate Judge made a local inspection and found that 
the defendants had started putting up a balcony towards the west 
The plaintiff thereupon added a third prayer to his plaint, ‘namely, 
for the removal of the balcony. 


Of the four defendants the defendant No. 1 alone contested 
the suit and put forward a number of flimsy and unsubstantial 
pleas. In paragraph 4 of his additional statement he admitted, 
however, that a portion of the present female apartment is visible 
from the doors in dispute. 


The learned Subordinate Judge decreed the plaintiff’s suit and 
ordered the closure of the doors and the demolition of the balcony 
within six weeks of the date of the decree and also a perpetual 
injunction. On appeal the learned District Judge affirmed the 
decree of the court of first instance. The defendant now comes 
to this Court in second appeal. The matter is no longer open to 
any controversy and has indeed been settled by a long course of 
judicial pronouncements that a customary right of privacy within 
ceftain limitations exists in the North-Western‘ Provinces, and a 
material interference with such a right is an actionable wrong ahd 
affords a good cause of action to the person or persons affected 
thereby. In this respect the rule enunciated above departs from 
the well recognised rule of English law which renders invasion of 
‘privacy ynactionable. In view of the social conditions of this 
country which prescribe seclusion for females belonging to certain . 
respectable classes af the Hindu and Mohammedan communities 
in answer to communal sentiment and as,the practical result of 
the custom which has descended from olden times, the right of.. 
privacy has taken too deep a root to be dislodged by any æ priori ` 
reasoning. The learned cdunsel for the appellant did not serious- 

z ly attempt to press the grounds 1řand 2 of his memorandum of 
appeal. A ` . 

His chief argument, however, was that the courts below were 
nog justified in directing the Closure of the doors and the denfoli- 
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tion of tRe balcony. He contended that adequate remedy could 
have been provided to the- plaintiff without having the balcony 
removed or the doors closed which was too drastic. The learned 
counsel for the regpondent however took his stand on the decision 
of Sheo Nath Rai v. Ali Husain (>). In this case the defend- 
ants had built a two-storied house, made two sky-lights in the 
second stofey and an opening on the stair-case towards the plaint- 
iff's house which infringed the privacy of the plaintiff’s house. 
The District Judge-had ordered the defendants to close the sky- 
lights and the opening and to erect on the roof a wall 4 feet 
high. Their appeal to the High Court was dismissed by an 
eminent Judge of this Court, who usually brought strong common 
sense to bear upon his judicial pronouncements. In an appeal 
under the Letters Patent it was held by Stanley, C.J. and 
Burkitt, J., that the direction given to the defendants to build a 
wall upon their roof was not consistent with the nature of the 
mandatory injunction, the essence of which was to restore things 
to statu quo ante and not to create a new state of things. They 
granted a decree restraining the defendants by injunction 

"from permitting any portion of the building raised by them on the site 
of the former building by which the privacy of the plaintiff’s house was 
or might be invaded to remain, and from erecting any building or per- 
mitting any erection to remain on the site of the former building of the 
defendants so as to interfere with the privacy of the plaintiff’s house as 
the same was enjoyed prior to the erection of the building complained 
of”. 

It ought not to be lost sight of that mandatory injunction is 
essentially an equitable relief, and the form in which the injunc- 
tion is to be granted must necessarily vary with the posture of 
each particular case. This form of relief being discretionary must 
necessarily be flexible, and we do not think that there is any 
autlfority for the proposition that where the infringement cpm- 
plained of by the plaintiff can be adequately remedied by any 
means short of a total demolition of the constructions complained 
of, the Indian Courts, in the exercise of their powers as a court of 
equity, are under a legal compulsion to direct a complete’ demoli- 
tion of the building and nothing short of it. Section 55 of thẹ 
Specific Relief Act clearly negatives such a proposition. It 
provide that . 

‘ when to prevent the breach of an obligation, it is necessary to compel 

the performance of certain acts which the court is capable of enforcing, 

ore the court may in its discretion grant an injunction to prevent the 
breach complained of and also to compel performance of the requisite 

acts” é 

The above section limits and restricts the injunction strictly 
to the éxtent of the invasion of the plaintiff's right. That this 

é . (1) 1A. L.J. R., 118. 
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was the intention? of the legislature is rendered manif€st by re- 
terring to illustration (æ) of section 55 : 

‘“* A by new buildings obstructs dights to the access and use of which 8 
has acquired a right under the Indian Limitation Act, part II. B may 
obtain an injunction not only to restrain 4 from going on to the buildings 
but also zo bull down so much of them‘as obstructs B's lights. + . 
The italics are ours. There are a number of cases, which 
though not relating to right of privacy, proceed on the principle 
enunciated aboye. For instance, (1) Bikari v. A jnas (*).. In 
this case the court refused to direct the pulling down of the 
offending wall but required the defendants to make apertures in 


. his- own wall for the egress of smoke and ingress of air 


affecting the plaintiff’s room. (2) Abdul v. Ganesh (°). In this 
case the defendants had erected a dam across a natural water 
course which was found to interfere with the natural drainage of 
the surplus rain water of the adjoining land belonging to thè 
plaintiff. The lower court had directed the complete removal of 
this dam. The High Court directed, however, that . the proper 
course for the court below was to enquire how far the erection 
of the dam was an invasion of the plaintiff's right and after in- 
quiry to remove the dam either in whole or in part as might be 
Justified by the evidence. (3) Bala v. Maharup (*). The court 
directed that the demolition of the buildings by the defendants 
was not necessary in this case ‘at all so long as the defendants 
made the necessary arrangements for the carrying away of water 
which was the right claimed by the plaintiffs. 


Both the courts below were evidently exasperated by the 
attitude of the defendant No. 1. He flouted decency and appeared 
to take a malicious pleasure in causing embarrassment, discomfort 
and distress to the plaintiff and his unoffending womenfolk. He 
defied ‘constituted authority. He adopted a line of defence which 
cotild not be supported either in fact or in law. As consequence 
of all this the learned Judges of the courts below had some jts- 
tification for decreeing the plaintiff's claim in its entirety as 
affording relief to the plaintiff. 


. We agree with Dr. Katju that the end and objective of law 
îs not vindictiveness but justice. The gravamen of the plaintiff’s 
complaint i$ the infringement of his privacy. If the invasion of 
his right of privacy is prevented and completely put an end to 
without the complete removal of the balcony, the plaintiff should 
have no further grievance. We think that we ought to respect 
the plaintiff's right of privacy and afford proper protection to 
him and the womenfolk of his hoyse. We ought not at the same 
time unnecessarily to trench upon the defendants’ right to build 
upon their own land so long as the said building does . nog invade 


(1) 6 W. R., 86. (2) I. L. R., 12 Cal., 323. 
e (3) I. L. R., 20 Bom., 788. : 
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the privacy of the plaintiff's house. This can very well be 
effected by directing a blind masonry wall being built at the edge 
of the balcony on the west between the letters A and B on the 
map attached tohe decree of the trial court and also on the 
two sides between A and C and B and D which we have enclosed 
in red. Varying therefore the decrees of the courts below, we 
allow the appeal in part and direct the above to be done. We 
direct that the height of the wall should be raised up to the 
top of the balcony. We allow the defendants to do this within 
two months from the date of our decree, failing which the decree 
of the court below is to be affirmed, that is, the doors closed and 
the balcony completely removed. We also grant relief (4). We 
penalise the defendants with bearing their own costs throughout 
and paying the costs of the plaintiff in this Court and also in the 
courts below. i 
Appeal allowed 


Decrees varied. 


KALLU AND ANOTHER (Defendants) 
VeEVSUS 
RAM DAS (Plaintiff) * l 


Limitation Act (IX of 1908), Article 132, applicability of—Relief 
asking for enforcement of vendor's charge for unpaid purchase-money 
—Vendor and vendee—Contract between, terms of— Vendee’s failure 
to discharge prior mortgage—Cause of action, date of accrual of 
cause of action. 

The Article 132 of the Limitation Act is applicable to a suit 
for enforcing a vendor’s lien for unpaid purchase-money. 


Where the conditions in the sale-deed were merely that the 
prior mortgage was to be paid off, without giving the verdee 
e the liberty to pay it off at some future time or to pay it off 
whenever he pleased, provided that he was responsible for 
tuture interest and paid it off before the property was endan- 
gered, Ae/d, that the presumption is that he was to pay it off 
immediately or, if not immediately, at any rate as soon as wap 
reasonably possible, and limitation for a suit by the vendor to re- 
cover the amount so left with and not paid by* the vendee 
begins to run either from the date of the sale-deed or within 
a reasonable period thereafter. : 

Raghiubar v. Jatj Raj, I. L. R., 34Ail., 429, Hakim Alt Khan 
v. Dalip Singh, 19 In. Cas., 676 and Lshri Prasad v. Muhan® 

mad Sami, 19 A. L. J. R., yr, referred to. 

SECOND APPEAL from a decree of V. E..G. HUSSEY ESQ., 
District, Judge of Meerut, confirming a decree of BABU RAJ 
RAJESHWAR SAHAI, Subordinate Judge. 

Mice s ` * S, A. No. 1288 of 1925. ° 
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Uma Shankar Bajpai and S. S. Shastry, for the appéliant. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—This defendant's appeal arises out ofa suit “ for 
enforcement of a hypothecation lien ............ by sale of the 
property specified”. The only question with which we are con” 
cerned is whether Article 132 of the Limitation, Act or whether 
Article 116-115 applies, and whether the suit is barred by limi- 
tation. The facts are as follows :— 


One Dewan Singh, whose heir is the present plaintiff, had 
two properties, which we will call A and B. On the roth of 
September, 1902 he executed a simple mortgage of both the 
properties A and B in favour of Ramrich Pal. 


On the 18th of November, 1905 he sold the property A to 
the present defendants for Rs. 700 leaving with them Rs. 480 
to pay off the mortgage in favour of Ramrich Pal. 


On the 20th of July, 1905 Dewan Singh executed another 
mortgage in favour of Shamsundar, hypothecating the property 
B. The defendant did not discharge the mortgage in favour of 
Ramrich Pal, and accordingly properties A and B both remained 
subject to the mortgage. The excuse of the defendants for their 
default was that they did not get possession of the whole of the , 
property ; but that excuse appears to have been merely a pretext, 
for the learned Judge of the lower appellate court remarks :— 

*“ It is further urged for the appellant that the vendees did not obtain 
mutation of the whole of the property sold and that consequently the 
whole claim should not have been decreed. It appears that the vendees 
for a long time have lain low and have taken no steps to obtain the small 
area of which they did not get possession’’. 

It is further to be noted that it is not suggested on behalf of the 
present plaintiff, the mortgagor, that he took any steps whatever 
to see that the vendees did discharge the first mortgage. So 
far theretore as responsibility for the subsequent confusion can 
be attributed to either, it would scem that they must both bear 
it equally. . 

* ‘The ext step was taken by Ramrich Pal, the prior mortgagee 
of propertiés A and B, by filing a suit, No. 167 of 1911, in which - 
on the rst of July, 1911, he obtained a decree for Rs. 1,332-2. 


Shamsundar, the puisne mortgagee of property B, then brought 
a suit, No. 1049 of 1911, on his own mortgage and obtained a 
decree for Rs. 519-7. Shatmsundar next proceeded to pay up the 
decree of the prior mortgagee 4nd secured for himself a consoli- 
dated decree for Rs. 2,229-1;3. He proceeded to execute this 
decree, and in order to save his property the mortgagor paid, on 
the 15th of January, 1918, a sum of Rs. 1,000 and on the „5th 
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of Aprif 19]78,a further Rs. 400. A sum of about Rs. 700 
odd remained unsatisfied, and Shamsundar proceeded to execute 
his decree for the balance. In pursuance of this execution the 
property A was sdid at auction, and the defendants, who, it will 
be remembered, were the purchasers of property A, got the sale 
eset aside on payment of Rs. 758. This did not, however, wholly 
satisfy the’ consolidated decree, for in the interval further interest 
had accumulateds and there remained due at the date of the 
present suit to Shamsundar Rs. 377-13. 


The net result was that to pay off the consolidated decree 
against the properties A and B the plaintiffs, heirs of the mort- 
gagor, had paid a total amount of Rs. 1,400. The defendants 
had paid Rs. 758, and a balance still remained due of Rs. 377-13. 


In the present suit the plaint recites these facts and the 
plaintiff claims that though he paid Rs. 1,400, only Rs. 707, out 
of the consolidated decree was due to the mortgagee of property 
B originally in favour of Shamsundar, and that that’ is all he 
should have had to pay, and that the defendants were really res- 
ponsible for the balance of Rs. 693 which the plaintiff had paid 
and which he never would have had to pay if the defendants had, 
according to their original agreement of sale, paid half of the 
mortgage in favour of Ramrich Pal of properties A and B. Plaint- 
iff further claims about Rs. 301 interest. He also urges that 
before his property B can be held to be perfectly secure, there 
is the balance of Rs. 377-13 to which Shamsundar is still entitled’ 
as the unpaid balance of his consolidated decree. ‘Plaintiff there- 
fore also claims this sum from the defendants, apparently on the 
allegation that he may himself at any time be called upon to pay 
it if he desires to save his property. 


It will be noted that the salecdeed is dated 1905, and the 
condition that the vendee was: to pay Rs. 480 to discharge the 
first mortgage had no condition attached to it that the Rs. 480 
was to be paid at any particular time, or that the defendants 
could choose their own time for payment, provided that they 
were responsible for future interest that might accumulate and 
provided that they paid off the mortgage in time to save the, 
property from being put to sale—a proceeding which weuld have 
- resulted in the property B also being in danger of *being sold 
which the mortgagor had kept with himself. The plaintiff has 
not brought his suit till 1922, and it is contended for the defend- 
ants that the suit is barred by limitation as coming within Article 
132 of the Limitation Act. For the plaintiff it is contended that® 
Article 116-115 is applicable. 


We will consider first which of the two_articles is applicable 
and then consider whether the suit would be within time even if 
the plaintiff’s contention were to be accepted that Article 116-115 
wa§ the appropriate article. It appears to us that the plaintiff’s 
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suit is avowedly one to which Article 132 is applicable. The 
relief .asked for is not for compensation for a breach of contract. 
It is specifically a suit to enforce payment of money charged: upon 
immovable property. He specifically asks for ™ the enforcement 
ota hypothecation lien by sale ” of the property, and that really 
can only have reference to section 55 (4) (4) of the Transfers 
of Property Act. It is true that the plaintiff asks for sale of the 
property in satisfaction of his claim fora sum of Rs. 1,367-8, a 
total which he arrives at by adding together a sum which he has 
had to pay so far to preserve the property, interest thereon and 
the sum which he may be called upon to pay in the future. It 
may be that if his relief was properly framed as a claim under 
section 55 (4) (4) of the Transfer of Property Act, it should 
have been a claim for Rs. 480 together with interest to date. 
The fact, however, remains strikingly apparent in the suit as 
framed that it was a claim for “enforcement of a hypothecation 
lien” and not a suit for compensation for breach of contract. On 
the face of it, therefore, Article 132 is the most appropriate 
article to apply. It requires very little experience of the Limita- 
tion Act to know that in many cases, in addition to the obviously 
appropriate article, there are other articles which can by forced 
reasoning be, to some extent at any rate, applicable. In our 
view, however, Article 132 is clearly the article applicable to a 
relief asking for enforcement of a hypothecation lien. (We quote 
from the relief). This is really sufficient in our view for a deci- 
sion of the case: Neither of the courts below has discussed the 
applicability of Article 132. They have contented themselves 
with giving reasons for holding Article 116-115 to be applicable. 
It is therefore desirable to say a few words in reference to those 
articles. In holding them applicable neither of the courts has 
thought it necéssary to consider the language of the articles them- 
selves, but both courts have contented themselves with referring 
to certain rulings. Article 116 merely refers back to Article 1 I$, 
and that says that limitation for a suit for compensation for the 
breach of a contract is to run from the date “ (a) when the con- 
tract is broken, or (where there are successive breaches) when the 
breach in respect of which the suit is instituted occurs, or (where 
the breach js continuing) when it ceases”. Neither of the two 
later conditions is applicable here. We should merely have to 
consider “ when was the contract broken ”’. Bearing in mind the 
terms of the conditions in the sale-deed, which were merely that 
{he mortgage was to be paid off, without giving the vendee the 
liberty to pay it off at some*future time or to pay it off whenever 
he pleased, provided that he was *esponsible for future interest 
and paid it off before the property was endangered, the presump- 
tion is that he was to pay it o immediately or, if not imrhediate- 
ly, atany rate as soon as was reasonably possible. It matters 
- litt whether that period be held to be 24 hours or a week. He 
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clearly therefgre broke his contract on the 18th of February, 1905, 
when he undertook to pay off the mortgage, or within a very 
short but reasonable period therefrom. Compare Raghubar v. 
Jai Raj('). Indidentally it’ may be noted that in that case 
Article 116 was applied but the pleadings were admittedly not 
eclear and both sides agreed that the suit was to be considered as 
one for damages on breach of the covenant. 


Even therefore applying Article 116-115 the suit would appear 
to be barred by limitation. This aspect of the case the courts 
have not considered. The trial court relied on the case of Hakim 
Ali Khan v. Dalip Singh(?). In-that case it was held that 
limitation would run from the date on which the mortgagor or 
his successor-in-title had to pay the decretal amount. There 
is nothing in that case to show what were the terms of the 
contract between the mortgagor and his vendee. Nor is it 
clear how the suit was framed ; nor was there any discussion 
as to the applicability of Article 132 or Article 116-115. In 
Tshri Prasad v. Muhammad Sami(*) the contract “between 
the mortgagor and -a subsequent mortgagee who failed to dis- 
charge the prior mortgage with the money left in his hands for 
that purpose was wholly different to that in the present case. 
In the contract there the mortgagee had undertaken ‘all respon- 
sibility for further interest and could pay the prior mortgage at 
any time he pleased, and it was held that the cawse of action 
therefore did not accrue on the date of the contract but arose 
only when the mortgagor was damnified. 


The result is that we set aside the decree of both the lower 
courts and dismiss the suit with costs throughout. 


` Decree set-aside. 


(1) I. L. R., 34 All, 429. (2} > 19 I. C., 676. 
° (3) 19 A. L. J. R. 81. ; 





RAM CHANDRA SAHAI (Defendant) : 
g A VEVSUS i è . 
RAMA MAL (Plaintiff) * ° 
Civil Procedure Code (Act V of 1908 ), Order II, rule 2 (1) — Cause 
of action— Suit to recover principal and balance of interest after 
- suit for interest—Morigage, terms of—When second suit not 
barred. ` ° 


Where the mortgage-deeg provided that “‘in the event of 
certain interest not being paid, the mortgagee should be com- 
petent at all times to recoves the mortgage money or the in- 
terest referred to, by enforcement of the hypothecation lien 

e and sale of the property. mortgaged ° but there was a post- 
* F. A. No. 546 of 1924 € 
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script to the effect,“ that. the mortgagee cannot, brig a claim 
for refund of mortgage-money within two years’’ and the mort- 
gagees having brought a previous suit within two years for 
interest referred to above by sale of a portiow of the mortgaged 
property, the court granted a simple money decree; /e/d, that 
the post-script prevented any suit for the mortgage-money 
within two years. At the date, consequently, of the previous 
suit, the mortgagee could not sue for that mortgage-money 
and his failure to do so cannot be held to be’a bar to the pre- 
sent suit for recovery of the principal and balance of interest 
due under the mortgage bond. 
G Mohammad Hafiz v. Mohammad Zakarıya, I. L. R., 44 All., 

121, distinguished. 

FIRST APPEAL from a decree of MAULVI ALI MOHAMMAD, 

Subordinate Judge of Meerut. F 
Kailas Chandra Mital, for the appellant. 


Kailas Nath Katju and Peary Lal Banerji, for the res- 
pondents. — : 
The judgment of the Court was delivered by 


ASHWORTH, J.—This first appeal arises out of a suit for 
recovery of the principal and balance of interest due under a 
mortgage bond dated the 3rd January, 1922. This bond mort- 
gaged certain property. Some of the property was given into 
the possession of the mortgagee and the profits from the pro- 
perty were set off against a certain portion of the interest due. 
As regards the balance of the interest the mortgagors bound 
themselves to pay that interest year by year. It was stipulated 
in the deed that if this interest was not paid on due date it 
should itself bear interest at 7 as. per cent. per mensem. On 
failure of the mortgagors to pay thi interest it was provided 
that the mortgagee “ should be competent at-all times to recoyer ” 
the mortgage money.......... and the interest referred to 
above (and again compound interest thereon) by enforcement ef 
the hypothecation lien and sale of the property mortgaged ”’, 
The words “at all times” were qualified by a post-script. This 
post-script ran as follows: “The mortgagee cannot bring a 
elaim for refund of the mortgage money till two years. Hecan 
do so after ¿wo years”. 

- The mortgagee brought a previous suit No. 1072 of 1922 
within two years for the interest referred to above, together 
with compound interest for the period from the 3rd February, 
#922 to the 3rd July, 1922. The relief claimed in that suit was 
for recovery of asum of Rs. 2 by sale of a portion of the 
mortgaged property. This relief was not granted. The court, 
however, gave a- simple moaey decree for recovery „of the 
Rs. 259-1. We do not find in the mortgage-deed any provision 
whigh would have enabled the mortgagee to obtain a simple 
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money d&cree for this sum, but that decree stands good and it 
1s immaterial Whether the decree was a proper one or not. 


It is urged, however, by the defendant-appellant who has 
appealed that inthis previous suit the mortgagee should have 
claimed not only the interest referred to above but. also the 
„principal mortgage money. The contention is that the post- 
script shotld be construed to mean that the mortgagee could not 
bring a claim fore the refund of the principal mortgage money in 
the event of the interest having been paid, but that he could 
bring a claim for refund of the mortgage money if the interest 
referred to had not been paid. It is suggested that the provision 
for the mortgagee being competent to recover by sale of the 
mortgaged property’ any of the interest that might not be paid 
was not subject in any way to the post-script. Reference has 
been made to a certain decision of the Privy Council, Mohammad 
Hafiz v. Mohammad Zakariya(*),in which it was held that, 
where there was a provision that in the event of certain interest 
not being paid, the mortgagee might bring a suit for recovery of 
the principal amount along with the interest and that there was 
also a provision that the mortgagee could not sue until three 
years for the recovery of principal and interest, the latter pro- 
vision should not be held to control the former provision: This 
case is clearly distinguishable from the present case. In the 
present case the post-script provided that in no case should there 
bea suit for recovery of the mortgage money until the expiry 
of two-years. In the decision referred to there was a provision 
that in a certain event the mortgage money could be recovered 
within the period otherwise fixed for realisation of the mortgage 
money and interest. , The case is therefore to be distinguished 
from the present one. ` 


The contention of the appellant’s counsel that the post- 
script should be given the construction assigned to it by him as 
stated above does not command our assent. We hold that 
the post-script prevented any suit for the mortgage money within 
two years. At the date, consequently, of the previous suit, the 
mortgagee could not sue for that mortgage money and his failure 
to do so cannot be held to be a bar to the present suit., For the 
above reasons we hold that the finding of the lowey ĉourt was 
` correct and dismiss this appeal with costs. : 


Appeal dismissed. 
(1) I. L. R., 44 All., 121. 
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GIVI NATHU RAM (Defendant) 
1927 VerYSUS ? 
July, 26 i i CHAND KUAR (Plaintiff ).* 
MUER J Fatal Accidents Act (XIII of 1855)—Suit for damages under— 
ASHWORTH, ; Method for assessment of damages. 
J. Any damages given to a plaintiff by reason of loss. must take 


into account any pecuniary advantage obtained by the plaintiff 
by reason of the death. 

Where the defendant was convicted under section 304 and 
fined Rs. 1,000 for having caused the death of plaintiff’s hus- 
band whose sole source of income was the cultivation of an 
occupancy holding by his own personal labour, and after the 
fine had been realized and paid over to the plaintiff, the latter 
brought a suit for damages and obtained a decree for a further 
sum of Rs. i,soo, #e/d, that in estimating damages the fine 

l as already realized should be taken into account as well as the 
a ott duration of the capacity of the deceased to supply the labour 
tor the occupancy holding. 
Rowley v. L. and N. W. Railway, 42 L. J. Ex., 153, followed. 


First APPEAL from a decree of BABU KASHI PRASAD, 
Subordinate Judge of Agra. 


Baleshwari Prasad, for the appellant. 
The respondent was not represented. 
The following judgments were delivered :— 


Ashworth, J > ASHWORTH, J.—This appeal arises out of a suit brought by ~ 
the widow of a deceased man against the defendant, a zemzndar 
who caused his death by shooting him. The suit is for damages 
under the Fatal Accidents Act (XIII of 1855). The zemindar 
was convicted of an offence under section 304 and sentencèd to 
imprisonment and to a fine of Rs. 1,000. The fine was realiged 
and was paid over to the present plaintiff. Not being satisfied 
with the amount, she has brought this suit and has obtained a 
decree for the further sum of Rs. 1,500. The defendant appeals. 
‘The respondent is not represented. The lower court awarded 
the further, sum of Rs. 1,500, taking into consideration the fact 
that Rs. 1,000 had already been awarded. : 


The first question that arises in this appeal is whether the 
Rs. 1,000 fine paid over to the plaintiff should be taken imto 
account in the present suit. No authority, one way or the other, 
has been cited, but the Act empowers the civil court 
e “to give such damages as it may think proportionate to the loss resulting 
i from such death to the party for whom and for whose benefit the action 
shall be brought ”. s 
* F. A. No. 204 of 1925 Sig . 
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These werds appear to me to require that the fine already realised 
should be taken into account. The death of the husband was 
the cause of the fine being realised and given to the plaintiff. 
Any damages given to the plaintiff by reason of loss must take 
into account any pecuniary advantage obtained by the plaintiff 
by reason of the death. - 


The remaining question is whether the lower court has over- 
estimated the damages. It is clear and settled by authority that 
no sentimental considerations are relevant. The plaintiff cannot 
get higher damages even if her husband was brutally murdered 
by the defendant than if the death of her husband had been due 
merely to an error of judgment such as may, on the part of the 
driver of a vehicle, cause the death of a person. 


The method adopted by the trial court for assessing the 
damages is as follows :—The sole source of income of the deceased 
appears to have been the cultivation of an occupancy holding 
which he cultivated by his own personal labour. The lower 


appellate court has held that the damages should be assessed . 


according to the sum required to furnish the widow with sub- 
stituted labour for working the holding. The appellant does not 
complain as to this method, and the respondent not being present, 
must also be held to acquiesce in this method. What the appel- 
lant complains of is that an error has been committed by the 
lower court in working out the method. The court has estimated 
the monthly expenditure required to furnish the labour for work- 
ing the holding at from Rs. 10 to Rs. 12 a month and has 
awarded a sum which, if invested in Government securities, will 
be sufficient to produce Rs. 10 a month. It is objected that the 
deceased was 56 years old at, the time of his death and would not 
have been capable of working the holding for more than, at the 
very utmost, 10 years. This appears to me to be a just conten- 
tion? The sum awarded by the lower court, however, not only 
will enable the widow to hire the necessary labour for ten years 
but will leave her at the end of that time with a sum of Rs. 1,500, 
which she would not have possessed at the end of 10 years if 
her husband had survived. This objection is, in my opinion, 
obviously common sense. The principle underlying the objection 
has been approved by an English decision under Lord Campbell’s 
* Act (which is practically the same as the Indian Act). In Rowley 
v.L. and N. W. Railway(*) it was held that a jury might 
estimate the damages to an annuitant of the deceased by calculat- 
ing what sum would buy him an equally good annuity, but it was 
added that it was material to know the average duration of the 
life of the annuitant. Similarly¥in this case where we know the 
probable duration of the capacity of the deceased to supply the 
labour for the occupancy holding, we must take that duration 


s . (1) 42 L. J. Ex., 153. 
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I am not disposed to hold that the method employed by the 
lower court, if properly applied, was an incorrect method. There 
NATHURAM js no contention in this appeal before us thet it is incorrect. 

CHanp There are no facts clearly set forth in the judgment of the lower 
KUAR appellate court which would enable this Court in appeal to assess, 
the damages under any alternative method. It appèars, there- 
fore, that we should accept this method but correct the appli- 
cation of .it. Rs. 12 a month comes to Rs. 144 per year. 
Assuming that the deceased might have worked. for 10 years 
_ (an exceedingly favourable estimate to the plaintiff), a total sum 
P of Rs. 1,440 would supply that labour. But this sum would not 
have to be expended at once. It would only be expended at the 
rate of Rs. 12 per month. All the ten years the widow would be 
enjoying interest on the diminishing capital sum. If, therefore, 
we substitute, fora sum required when invested in Government 
securities to bring in Rs. 10 per month, a capital sum of Rs. 1,440, 
the decision will err, if at all, in being:too generous to the widow. 
The appellant, however, has not suggested what deduction should ` 
be made as a set-off as against this interest, and it is not neces- : 
sary in a case of this nature to calculate the damages with 
meticulous accuracy. I am of the opinion that a sum of Rs. 1,500 
: will be amply sufficient to make the damages proportionate to the 
loss resulting in the death of the plaintiff’s husband. Rs. 1,000, 
as already stated, must be deducted and this will leave a sum of 
Rs. 500. I would therefore vary the finding of the lower court 
by reducing the sum of Rs. 1,500 to one of Rs. 500. The par- 
ties in both courts will get proportionate costs according to their 
success and failure. i 

MUKERJI, J.—I agree. 

By THE COURT.—Tħe appeal is allowed in part. The decree 
of the court below is modified and the decree in favour of the 
respondent is reduced to the sum of Rs. 500. The parties will 
receive and pay their costs in proportion to their respective 
success and failure throughout. 
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Appeal allowed in part. 


. Se: Decree modified. 
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Meags, C.J, W24l—Construction of—Testator habing no devisable interest—Posses- 
LINDSAY, J. sion laken under will—Estoppel from denying testator’s right to 


make the will—Title independent and adverse to will, when cannot 
be set up—Famtly arrangement, what does not constitute. 
e. * F. A. Nos. 324 of 1924 and 410 of 1925 
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IX, with only a life-estate in the property but believing 
herself tô have an absolute estate which she could devise, made 
a will in favour of her husband, BP, and her sons. The will 
purported toeconfer upon AP an interest which was to take 
effect immediately upon her death and BP entered into posses- 
sion under the wil. DX, the daughter of /X, set up a 
claim .to the property and urged that she was entitled to it by 
inheritance from her mother, but before a suit could be filed, 
the father (BP) and the daughter (DX), submitted their 
respective claims to arbitration, and by an award, dated the 
toth August, 1902, it was declared that BP was the 
owner of the property under the will of /K. Subsequent- 
ly, but before his death, BP lost the property which 
came to him under the will and it passed into the hands 
of GD and his wife D, who contested the two suits which were 
filed, the first by RP, the only surviving son of BP, and the 
second by the sons of another deceased son of BP claiming the 
property under the will as remaindermen. The first suit was 
decreed for one-half of the property. The pleas urged in 
defence as tothe absolute nature of the estate taken by BP, 
and adverse possession were overruled and it was held that BP 
having entered under the will was estopped from denying the 
title of his testatrix, that the will gave BP only a life- 
interest, and that there was a gift over by way of remainder 
to ‘the sons of BP which neither BP nor the defendants 
as his successors-in-interest could be permitted to dispute. 
In the second suit the trial court, however, held that the 
arbitration award of 1902 amounted to a family arrangement 
under which DX (the daughter), who.was the rightful owner, 
gave the bulk of the property to her father BP, who thercupon 
acquired an absolute estate. 

ffeld, in appeal, that 

(1) on a correct interpretation of the will nothing more than 
a life-interest was conferred upon BP and that BP did not 
get possession otherwise than under the will; 


(2) that the arbitration award of 1902 could have no effect 
upon the interest of the plaintiffs who were no parties to it and 
that the arbitration. proceedings did not amount toa family 
arrangement; z 


(3) that the defendants who derived their title from BP* 


were estopped from denying the right of /K to make the will. 
That a person who claims under a will and retains possession 
under the will is estopped from denying its validity as against 
every body interested in the will. The plaintiffs. therefore, in 
both the suits were entitled to succeed. 


Board x. Board, L. R., 9 Q B., 48, followed. Paine v. Jones, 

L. R., 18 Eg., 320 and Dalton v. ' Fitzgerald, [1897] 1 Ch., 440 
at 447, referred to. e 
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Sir Tej Bahadur Sapru and Harnandan Prasad, for the 
appellants. 
Uma Shankar Bajpai, for the respondent. 


The judgment of the Court was delivered by 


LINDSAY, J.—These two appeals arise out of two suits which 
were tried separately by two Subordinate Judges of Budaun. But’ 
as the claims were based upon similar causes of action and relate 
to the same property and as the same questions arise for deter- 
mination in both cases, the two appeals have been heard together 
and may be disposed of by one judgment. 

The following pedigree will serve to show the nature of the 
claim put forward in either suit :— 














BHOLA PRASAD M. MT. JHUNA KUAR 
D. 921 D. 1899 
! 
— ] | 
Ishri Prasad - Jainti Prasad P Ram Prasad Mst. Durga 
D. ee D. 1911 Plaintiff Kuar 
i | 
Pitam Prasad Gaya Prasad 
Plaintiff. Plaintiff. 


The property in respect of which the two suits were brought 
was admitted in the court below to have been at one time the 
absolute estate (stridhan) of a lady named Radhika. Rani who 
was the mother of Musammat Jhuna Kuar, wife of Bhola Prasad. 


On the death of her mother the property descended to Mu- 
sammat Jhuna Kuar who on the 13th August; 1899, executed a 
will. She claimed to be the full owner of the property and dis- 
posed of it in favour of her husband Bhola- Prasad and her three 
sons Ishri Prasad, Jainti Prasad and Ram Prasad. 


e The construction of this will is in controversy in both the 
appeals now before us ; for the present it is sufficient to say that 
thé plaintiffs in the two suits are founding their title upon the 
will. Jhuna Kuar died a few days after this will had been 
executed and it is an admitted fact that her husband, Bhola 
Prasad, then cañe`into possession of the property. 


In theeyear 1902 Bibi Durga Kuar, the daughter of Jhuna ; 


Kuar put forward a claim to this property on the ground that 
she was entitled to-it by inheritance from her mother. She 
disputed the right of her. father. Bhola Prasad to get the property 
ander Jhuna Kuar’s will and she was, apparently, about to bring 
a suit to enforce her claim when she and her father agreed 
to submit their respective claims to arbitration by a deed 
executed on the roth Augpst, 1902. On the 14th August, 
1902 an award was delivered which declared that Bhofa Prasad 
was the owner of the lands now in dispute under the will of 
Jhuna Kuar. The arbitrators, however, were of opinion that 
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Bhola Prasad, should be generous towards his daughter and they CIVIL 


awarded her-a 3 d¢swa share in the item of landed property ee 
situated in M. Dudhari. 


Subsequentlys and before his death, which took place in 1921, GANGA PIN 
Bhola Prasad lost the rest of the immovable property which RAM 
ecame to him by the will. It passed into the hands of Ganga PRASAD 
Din and his wife Musammat Dulari who are the contesting Lindsay, J. 
defendants in both the suits and arein -possession. The first 
of the two suits the one which has given rise to First Appeal 
No. 324 of 1924 was brought by Ram Prasad, the only surviving 
son of Bhola Prasad. He put forward the case that Bhola Prasad 
took only an estate for life under the will of Jhuna Kuar, and 
that he (plaintiff) as remainderman was entitled to possession 
after his father’s death. 


The defence to the claim was that Bhola Prasad was not a 
mere life-tenant of the property but was the absolute owner. It 
was pleaded first that the will gave Bhola Prasad an absolute 
estate and that there was no valid gift over to the sons. In the 
next place it was pleaded that Bhola Prasad had acquired an 
absolute estate by adverse possession. This defence was based 
upon the assertion that Jhuna Kuar herself having succeeded 
by inheritance to her mother’s “ stridhan” had no more than a 
life-interest and-could not dispose of the property by will. The 
real heir after Jhuna’s death was her daughter, Musammat Durga 
Kuar, and therefore Bhola Prasad took possession without title 
and having been in possession for more than twelve years had 
acquired a full title by prescription. 


Again it was pleaded that the arbitration proceedings in 1902, 
to which we have already referred, constituted a “ family settle- 
ment” which was binding upon the plaintiff Ram Prasad and 
whieh conferred an absolute title upon Bhola Prasad and lastly 
it was suggested that the suit was barred by estoppel, both under 
section 41 of the Transfer of Property Act and section 115 of 
the Evidence Act. 


The Subordinate Judge overruled these defences and gave 
Ram Prasad a decree for one-half of the property in suit. His 
decision in substance was that: Bhola Prasad havirfg entered 
under the will was estopped from denying the titlé of his tes- 
tatrix. He found that the will gave Bhola Prasad only a life- 
interest and that there was a gift over by way of remainder to 
the sons of Bhola Prasad which neither Bhola nor the defendants 
who are his successors-in-interest could be permitted to dispute.® 


One of the three sons to whom an estate in remainder was 
given had died without issue in 1911, his name was Jainti Prasad. 
His ve8ted interest therefore passed to his- two brothers Ishri 
and Ram Prasad enlarging their shares to one-half each, Ram 
Prasad was therefore declared to be entitled to a half sh@re in. 
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d e 
the property in suit and a decree was made accordingly. d 

After Ram Prasad’s suit had been decreed, the two sons ot 
Ishri Prasad who had died in 1917 came forward to claim the 
other half of the property. They, too founded their case upon 
the will of Jhuna Kuar'but their suit failed. The Subordinate 
Judge, who dealt with their suit, was of opinion that the arbitra- e 
tion award of 1902 put these plaintiffs out of court. He held 
that the arbitration proceedings amounted to a family settlement 
under which the rightful owner, że., Musammat Durga Kuar 
gave the bulk of the property to her father, Bhola Prasad, who 
thereupon acquired an absolute title. 

First Appeal No. 410 of 1925 is directed against this decree 
in the second suit. The plaintiffs are the appellants and maintain 
that they ought to have been given a half share on the same 
grounds as Ram Prasad, their uncle, got a half share in the 
earlier suit. ` 

To come now to the questions for determination in the two 
appeals, itis to be observed first that it is common ground that 
Musammat Jhuna Kunwar had no interest in this property extend- 
ing beyond her life-time. It was the “stridhan” of her mother 
Radhika Rani and descended in the first instance to Jhuna 
Kuar who took merely the ordinary Hindu female’s estate. 
On her decease the property ought to have descended in tum to 
her daughter Durga Kunwar with a similar estate. After Durga 
Kuar’s death (she is still alive) the som of Jhuna Kuar, that is; 
Ram Prasad, would take as heir if he survived his sister. Bhola 
Prasad, the husband of Jhuna Kuar had no title whatever to 
this property. i 

The situation then is that Jhuna Kunwar with only a life- 
estate in the property, but believing herself to have an absolute 
estae which she could devise, made this will of the 13th 
August, 1899 which purported to confer upon her husband an 
interest which was to take effect immediately upon her death. 
It is not to be doubted that Bhola Prasad did enter under the will. 
This is quite plain from the recital contained in the deed by which 
he and Durga Kunwar agreed to submit their dispute to arbitra- 
tion. Wecannot accept the contention that Bhola Prasad got 
possession otherwise than under the will. 


As to the construction of the will both the Subordinate Judges 
have held that Bhola Prasad took nothing more than a life-estate 
ayd in our opinion that decision is correct. When the document 
is read as a whole there caf be no doubt as to the intention 
of Jhuna Kunwar. She first dechres that if she dies before her 
husband he will be the owner of, her entire property but she then 
goes on to say that “he may enjoy the income from tle said 
property up to the time of his death” and that after his death 
sher sõns will be entitled to the estate. The will concludes with a 
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fe Nen in no event shall Bhola Prasad’s issue by a second 
wife, in case* he marries again, take any portion of Jhuna Kuar’s 
estate. 


It is plain bey®8nd all argument, therefore, that nothing more 
than a life-interest was conferred upon Bhola Prasad. 


¢ „As for the arbitration award which settled the dispute between 
Bhola Prasad and Durga Kunwar in 1902, it can have no effect 
upon the interests of the plaintiffs in the present suits. They 
were no parties to the proceedings and are in no way bound by 
them. The case was not one of a family settlement. Bhola 
Prasad’s two eldest sons, Ishri and Jainti, were alive then and of 
full age (see the recital in the will of 1899) and it is not possible 
to conceive that there could be any arrangement by way of family 
- settlement to which they were not parties. 


The Subordinate Judge who tried the second suit was wrong 
in holding that the award could affect the plaintiff’s rights either 
as a family settlement or in any other way. 


The matter in dispute therefore is reduced to a narrow com- 
pass. There are two sets of plaintiffs setting up title to property 
under a will. Admittedly their testator had no devisable interest 
in the property and the plaintiffs can succeed only by showing that 
the defendants who derive their title from Bhola Prasad, are 
estopped from dénying the right of Jhuna Kuar to make this will. 


The Subordinate Judge who decided the earlier of the two 
suits was of opinion that the defendants were so estopped. The 
other Subordinate Judge thought that if Bhola Prasad’s title was 
derived from the will then he and his representatives in interest 
would be so estopped ; but, as already explained, he came to the 
conclusion that Bhola Prasad’s title was acquired under the award 
and not under the will—a conclusion which we consider erroneous. 
The “first Subordinate Judge was in our opinion clearly right. 
The case is covered by the rule laid down in the leading case of 
Board v. Board(*), namely, that a person who claims under a 
will and retains possession under the will is estopped from deny- 
ing its validity as against everybody interested in the will. 

There has been much case-law on this subject and in the 
course of the arguments we have been referred to prgctically all 

` the authorities in the English reports. 


We think the law is correctly reproduced in the following 
passage taken from Spencer Bower on Estoppel by Represent- 
ation—para. 374 :— ° 

‘“ One who obtains, or accepts, pr retains possession of property under 

a will and who neither has, nor professes tohave, any title thereto ex- 

cept under the will, is estopped, as against any remainderman or other 

person claiming under the same will from asserting that the testator was 

e s (1) L. R., 9 Q. B. 48. 
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not entitled to such an estate in the property as he purported d devise Or 

bequeath and, generally, from setting up any title to thé property in him- 

self which is independent of, and adverse to the will, or any interest of a 

different kind from that which he would have taker if the property had 

passed by the will as it was impliedly represented by him to have passed. 

The above formula, it will be observed, is confined to cases where the 

party not only professes to have but actually has no title to the propert 

except under the will’. . 

It is this rule which has to be applied to the case now before 
us. We have already explained that when his wife died, Bhola 
Prasad had not, and could not havevhad, any title to the property 
except under the will made by his wife. The person entitled in 
law to the property on Jhuna Kuar’s death was her daughter 
Durga Kuar. 


Bhola Prasad, as we have said, entered into possession under 
the will and the consequence is that he and those who claim un- 
der-him are debarred now from asserting that Jhuna Kuar was 
not entitled to such an estate in the property as she purported to 
devise. Nor can the defendants, now representing Bhola Prasad, 
set up any title in him or themselves independent of and adverse 
to the will. The plaintiffs who claim under the same will as re- 
maindermen are entitled to the benefit of this estoppel. 


It has, however, been strenuously argued that the rule in 
Board v. Board(*) should not be applied here.’ It is said. that 
the principle of estoppel laid down in that case has been held not 
to apply to a certain type of cases of which Paine v. Jones C) is 
an example. 

This question is discussed by Stirling, J., in his judgment in 
Dalion v. Fitzgerald (*). Speaking of the cases which have 
arisen under wills, he divides them into two classes. 


The first is, where a testator having either no title or ane im- 
peffect title to land, devises it by specific description to or upon 
trust for a person for life with’ remainders over. Board *v. 
Board(*) is a case of this class where the testator being simply 
a tenant by courtesy had nothing to devise. In such cases the 
doctrine of estoppel is applied and, according to Stirling, J., no 
‘doubt has ever been thrown upon that class of case. 


The sedond class is the one where a testator having a good - 
title to property has not effectually devised it and the tenant for 
life of the property effectually devised by the will has entered just 
as if it had been included in a valid devise and acquired by pos- 
Session a title against the heir. Such cases, of which Paine v. 
Jones(*) is a leading example, arpse most frequently under the 
law as it stood prior to the Wills Act when a testator was in-, 
competent to devise land acquired subsequently to his will, 


G) L. R.,9 Q.B., 48. (2) L. R., 18 Eg., 320. 
° (3) [1897] 1 Ch., 440 at 447. . . 
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Stittde, J. points out that there is a conflict of opinion Civiu 
regarding the ‘application of the doctrine of estoppel in cases of 


t 1927 
this type. — 
: pr : GANGA DIN 
However that may be, it is manifest that the case we are now j: 
considering does not fall within this second class—it clearly falls RAM 


within the first. It isnot pretended that Jhuna Kuar had a PRASAD 
good title’ to this property, that is, a title which she could effec- Lindsay, 7. 
tually devise, and that she failed to dispose of it by will effectual- 
ly. On the contrary, the case is that she had a defective or 
limited, title which she disposed of on the assumption that it was 
absolute and perfect. That-is the case of Board v. Board (*), 
where the testator, a mere tenant by the courtesy, assumed that 
he had a devisable interest. He created a life-estate in favour of 
his daughter with remainder to his grandson. The daughter 
entered under the will and it was held that the defendant claim- 
ing through her was estopped as against the plaintiff, the assignee 
of the remainderman, from disputing the validity of the will. 
For these reasons we hold that in the two suits now under 
appeal the plaintiffs were entitled to succeed ; there was in neither 
case any valid defence to the claim. ` 7 


In First Appeal 324 of 1924 judgment of the trial court was 
in favour of the plaintiff and was right. This appeal therefore 
fails and is dismissed with costs. 


In First Appeal 410 of 1925 the claim was dismissed wrongly 
by the Subordinate Judge. The appeal is therefore allowed, the 
decree of the court below is set aside and the suit is decreed with | 
costs to the plaintiffs in both courts. > 4 

By THE COURT.—As First Appeal No. 410 of 1925 has been 
decreed, the result’ is that the case will go back to the court of 
first instance for determination of the mesne profits which were 
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The correct interpretation of section 23, arisa (x), 
clause (x) of the Land Acquisition Act as amend&d by paragraph 
10, Clause (3) of the Schedule to the United Provinces Town Im- 
provement Act, r9r9 (U. P. Act VIII gf 1919) 1s that the 
market-value of the land to be acquired ıs to be calculated 
exclusively ın accordance with the use to which the land is being 
put on the date on which notice issues under section 29 or sec 
tion 36 of the United Provinces Town Improvement Act; and 
where on such date the land to be acquired is not being put to 
any use, its market-value may be nil. 


APPLICATION for review of judgment in First Appeal from a 


decree of the Tribunal of Improvement Trust of Cawnpore. 


irst Appeal has been reported in 25 A. L. J. R., 137). 


Uma Shankar Bajpai, for the applicant. 
Kailas Nath Katju, for the opposite-party. 


The following is the Referring Order :— 

LINDSAY and SULAIMAN, JJ.—We have decided that it is expedient 
that this case should be referred for decision tu a Full Bench. 

The case first came before us as First Appeal No. 109 of 1923 and was 
argued and decided on the assumption that the law to be applied was that 
laid down in thé Land Acquisition Act (Act I of 1894). 

On an application for review of judgment being made on behalf of the 
respondent—the Secretary of State for India in Council—it became ap-, 


parent that what was really under appeal was the award of a Tribunal 
constituted under the United Provinces Town Improvement Act, 1979 
(U. P. Act No. VIII of 1919). 

In section 58, clause fg) of that Act as originally enacted it was 
provided that the award of such a Tribunal should be final. But under 
the U. P. Town Improvement (appeals) Act of 1920 (Act III of 1920) it 
1s now declared by section 3 that a right of appeal exists analogous to the 
right of second appeal conferred by section roo of the Code of Civil 
Procedure. ° 

The U. P. Town Improvements Act has for the purposes of compulsory 
acquisition modified certain provisions of the Land Acquisition ‘Act 
(Act I of 1894). Some of these modifications are set out in the 
Schedule to the Act and the particular modification with which we are 
concerned here is contained in paragraph 10, clause (3) of the Schedule 
whichdntroduces an alteration into the first clause of section 23, sub: 
section r) of the Land Acquisition Act, under which in acquisition , 
proceedings the Court must take into consideration 

‘The market-value of the land at the date of the publication of the 
declaration relating thereto under section 6”. 

In paragraph 10, clause (3) of the Schedule above mentioned it is 
provided that the expressfon “ warket-value of the land” shall (for 
purposes of the U.P. Town Improvement Act) be the market-value 
according to the use to which tke land was put at the date with reference 
to which the market-value is to be determined under that clause? This 

enactment, therefore, indicates a departure from the oydinary prinoéples 
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3 applicWin the determination of market-value under Act I of 1894. Those CIVIL 
principles have been laid down in varying language. Thus it has been 
said in many cases that the fairest and most favourable principle of com- oe, 
pensation to ownags is to estimate the market-value of the property “not SECRETARY 
according to its present disposition but laid out in the most lucrative and Or STATE 

advantageous way in which the owners could dispose of it ”. IN COUNCIL 
Again it has been laid down thatin assessing compensation the probable vy 

use to which the Jand may be put is necessarily an element to be taken DAS 

into consideration so that, for example, land which may probably be used 

for building purposes cannot be valued on the same basis as merely 

agricultural land. Potential value, e.g., suitability for any particular 

purpose, should be taken into acconnt in determining market-value. 

In deciding the appeal we followed the statement of the law as laid 

down by the House of Lords in Fraser v. City of Fraseruilie [1917], 

Appeal Cases, p. 187 at p. 194, thus: i 
“ The seller is entitled to the value to him of the property in its actual 

condition at the time of expropriation with all its existing advantages 

and with all its possibilities, excluding any advantage due to the carrying 

out of the scheme for the purpose for which the property is compulsorily 

acquired”. f 
This passage was cited with approval in the case of Mersingh Dass v. 

Secretary of State for India, L. R., 52 1. A., page 133. 

Now, it would seem that under the special legislation we have referred 

to, it is not permissible to take into account any potential value of the 

land and a court is precluded from making a valuation based upon the 

most advantageous disposition ofthe land. Such was the view of a Bench 

of the Calcutta High Court in dealing with a cognate enactment, vzz., 

the Calcutta Municipal Act (Bengal Act III of 1899}, section 557, sub- 

sections (c) and (£) under which it is provided that the market-value 

is to be deemed “' the market-value according to the disposition of the 

land or building ” at the material date. 

In Manindra Chandra v. Secretary of State for India, I. L. R., 41 

Cal., 967, the Court held that the meaning of this provision is th&t 

‘shen land is compulsorily acquired any use to which the land may be 


put in future should not be taken into consideration in determining 


its value. 

In the present case the law as amended by the special legislation has to 
be applied to the following facts. 7 

An area of land, 5 deghas, 11 ġiswas and 1 diswans: belongingeto 2 Makhan 
Das has been compulsorily acquired by the Cawnpore Improvement Trust. 
For purposes of compensation this area has been divided into three 
portions, one leased to a Mill, a second let out in small building sites 
to labourers who have erected huts to live in, and a third portion, | 
measuring 2 ġighas, 10 deswas, 17 biswansis—Wacant land on which there are 
a few scattered trees. x 

Itis with reference to this third portipn that the difficulty of applying 
the Act arises. At the material date it was being put to no use whatsoever, 


According to the owner this land has never been applied to agricultural t 
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section (1) clause first of the Land Acquisition’ Act (Act lof 

1894) as amended by péragraph 10, clause (3) otf the Schedules 
to the United Provinces Town Improvement Act, 1919 (United 

Provinces Act VIII of 19149) ? and (2) How the law as so-in- 

terpreted is to be applied to a case where at the material date the. 
land to be acquired was being put to no actual use ? Cae 
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purposes since he got possession of it some 30 years ago.” The Land ° 
Acquisition Officer, however, treated this portion as agricultural land 
and has assessed compensation accordingly. 
ed by the Tribunal. e a 

Prima facie the award is wrong for the land was not being used for 
agriculture at the time of notification: It was not being used at all. 3 

In these circumstances how is the law to be applied? “ The market- 
value of the land shall be the market-value according to the use to which 
the land was put ” but the land was being put to no use. ` 

We may mention that in our judgment in the appeal we came to the 
conclusion that the land in dispute lay in what might properly be des- 
cribed as the industrial area of Cawnpore. 


This award has been sustain- 





The land has a frontage on 
the main road running from Cawnpore to Kalpi and the evidence shows 


that it is in a neighbourhood where the land has been used for the manu- 
facture of bricks and pottery. In fact the sale-deed under which Makhan - 
Das acquired the land in 1896 speaks of it as a ‘grove ‘‘ known as Paza- 
wawals (2.e., brick-kiln grove), and the award of the Acquisition Officer 
shows that much of the land round about has been devoted to the making 
of bricks and pottery. 

Speaking of the particular area in dispute, Abdul Majid, a surveyor in 
the employment of the Trust, says in his evidence. 

“ Some portion of the land was level and in some portions there were 
pits. They were ordinary pits. It did not appear that the earth was dug 
out for a kiln”. 7 

It is difficult to see therefore howit is possible to treat the land as 
agricultural land. Butif not treated assuch for purposes of compensa- > 
tion, how is it to be treated when it is shown that at the time to be re-* 
garded, it was not being used for any purpose. 

We direct that the record be laid before the Hon’ble Chief Justice 
for the constitution of a Full Bench to determine the questions raised 
above, namely, the interpretation of section 23, sub-section (1) clause 
first as amended by the special legislation referred to, and the,applica- 
tion of the law to a case in which the land being acquired was being put 
to no use at the material date. k ¢ 

We think it proper to note that the Tribunal, whose decision is 


now under appeal was presided over by Mr. Ashworth (now Mr. Justice 
Ashworth). 


Thg Full Bench delivered the following judgments :— 


LINDSAY, J.—There are two questions referred to this Full 


Bench for decision, namely: 


(1) 


What is the correct interpretation of section 23, sub- 
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As Neards the first question it is at once apparent that the 
amendment above referred to materially affects the scope of the 
first clausé of section 23, sub-section (1) as originally enacted 
for the market-value of the land which has now to be taken into 
consideration is the ‘‘ market-value according to the use to which 
the land was put at the date with reference to which the market- 
value is to'be determined under that clause”. 


In the cases to which section 23, sub-section (1) clause first 
fas been applied it has always been held that the potential value 
of the land should be taken into account. To quote from the 
judgment of the House of Lords, in Fraser v. City of Fraser- 
ville(*): 

: “The seller is entitled to the value to him of the property in its actual 
condition at the time of 1ts expropriations with all its existing advan- 
tages and witb all its possibilities, excluding any advantage due to the 
carrying out of the scheme for the purpose for which the property is 
compulsorily acquired’’. 

These principles cannot be applied to cases arising under the 
U. P. Town Improvement Act for, as pointed out, the expression 
“market-value” has under this Act a narrower meaning. “Market- 
value” is to be assessed in accordance with the use to which the 
land is being put at the date when the notice issues under sec- 
tion 36 of that Act. : 


It is therefore not possible for the purposes of this Act to 
take into account any potential value of the land ; no valuation 
can be made with reference to what has been called “the most 
advantageous disposition of the land”. 


The consideration of potential value being excluded, the ques- 
tion is what factors can be considered when assessing the market- 
value according to’ the use to which the land was put at the 
material date. . 


. The basis of compensation should be the value to the owner 
of the date of the notification, and prima facte this would depend 
upon the profit which on that date the owner is deriving from 
the land, and that profit could be estimated from the use to 
which, at that point of time, the land was being actually puts 
No great difficulty could arise in dealing with a case where, at 


` the material date, the land is actually being used. 


r 


Ska 


wwo. 
` 


But what is to be said in a case where on this date the land 
is not being used for any apparent: purpose which can bring in 
profit to the owner? Is it to be taken that in the absence of 
immédiate profit the land is of ns value to the owner, that its 
mdrket-value is nill and that, in consequence, the Improvement 
Trust can expropriate the owner Without paying him compen- 
sation ? f i 

s * "(z) [1917] App. Cas., 187 at 194. = 
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í ® 
That is a conclusion to be avoided, if possible, for it Ascites 
the inference that the Legislature has conferred upon the Trust_ 


authorities a power of confiscation. There is no express provi- `~ 


sion to the effect in the Act. It remains to beeconsidered whe- 
ther the existence of a power of confiscation must be inferred by 
necessary implication. . 

“The market-value of the land shall be the market-value according to 
the use to which the land was put at the date with reference to which the 
market value is to be determined under that clause”. 

The language of the section is rigid. The governing words 
are “ʻaccording to the use to which the land was put, etc’. The 
determining factor is the actual use of the land at the date in 
question, and any use of the land prior to that date is to be 
disregarded. 


In view of this phraseology it appears to be impossible, for 
the purpose of assessing the market-value, to resort to any -other 
facts such, for example, as the history of the land, its physical fea- 
tures or its situation ; for while data of this nature might otherwise 
be of weight as indicating the value of the land to the owner, 
they could only be of service in estimating a potential value based 
upon the use to which the land might most profitably be put. 
But the section expressly excludes all consideration of potential 
use by laying down that the determining factor in the assessment 
of the market-value is the actual use to which the land is being 
put on the date of the notification : and from this the conclusion 
appears to be that either intentionally or through inadvertence 
the Legislature has declared thatin certain conditions the market- 
value of the land on the material date may be nil. 


It need hardly be pointed out that such an enactment is 
fraught with much possible hardship to owners of property which 
hag become subject to the operation of the Act. Lands of great 
value may from a variety of causes fall temporarily out of use. 
Agricultural land may have to be left fallow for a season or two 
in order that it may recover productivity. Or the owner of a 
valuable site acquired for a building scheme may have to suspend 
the execution of his project in order, for example, to contest in 
court a elaim to a right of way over the land. In either case 
the owner i$ liable to be expropriated without compensation if . 
a notification issues under the Act while the land is not being 
put to actual use. 


It is difficult to imagine that cases of this kind were in con- 
templation when the Act, was passed but the language of the 
Act, as it stands, must, if follow@d, lead to these results. It 
must be left therefore to the Legislature to declare whether 


.it was intended to invest the ‘Improvement authorities with this.r. 


power of confiscation or to amend the Act so as to avoid the 
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In my opinion we must answer the two questions referred to 
the Full Bench-as follows :— 


(1) The correct interpretation, of section 23, sub-section 
(1) clause first*of the Land Acquisition Act as amended by 
paragraph 10, clause (3) of the Schedule to the United Pro- 
evinces Town Improvement Act, 1919 (U. P. Act VIII of i919) is 
that the market-value of the land to be acquired is to be cal- 
culated exclusivély in accordance with the use to which the land 
is being put on the date on which notice issues. under section 29 
or section 36 of the U. P. Town Improvement Act ; and (2) 
where on such date the land to be acquired is not being put to 
any use its market-value may be nil. 

SULAIMAN, J.—I agree. 

MUKERJI, J.—I agree. E 

[On receipt of the Full Bench decision the original Bench 
decided as follows :—] 

LINDSAY and SULAIMAN, JJ.—This is a casein which a re- 
view of judgment had been allowed, but before the application 
could be disposed of it was found necessary to refer the case on 
a question of law to a Full Bench. The Full Bench delivered its 
judgment on the 28th of June last. The case has come back to 
us for decision in accordance with the principles laid down by the 
Full Bench decision. 

The matter before us is now a matter of calculation and the 
figures have been worked out in the presence of the learned 
counsel for both sides. It is agreed now that the proper amount 
which should be awarded to Makhan Das in respect of the land 
which has been acquired by the Improvement Trust of Cawnpore 
is Rs. 10,048/4/-. 

fhe tribunal awarded a sum of Rs. 8,609/9/6 and so the 
result is that in this Court Makhan Das has been given 
Rs. 1,438/10/6 more than what was given to him by the com- 
“missioners. 

Wo allow the appeal therefore to the extent indicated and we 
allow Makhan Das his costs in both courts on Rs. 1,438/10/6, 
We also think that Makhan Das is entitled to interet on this 


' sum at the rate of six per cent. per annum from the date of the 


acquisition of his land till the date of payment. A fresh decree 
therefore will be prepared on the lines above indicated. 
Appeal allowed. 
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EMPEROR 
versus 


° BRAHMADIN.* 


General Rites (Criminal), Chapter 2 (r0), rule 6—Requirements of — 
Criminal Procedure Code, section 438—Report to the High Court, 
under—Kepresentation by Police to District Magistrate—Not a part 
of judicial proceedings or basis for report. 

The sections of the Code of Criminal Procedure do not 
contemplate that a representation made by the police to the 
District Magistrate in the form of an official letter should be 
taken into consideration by the High Court as embodying the 
grounds for setting aside an order passed by a criminal court. 

Under rule 6 of Chapter 2 (10) of the -General Rules 
(Criminal) a report to the High Court should indicate the 
portion of the finding recommended for revision, state the 
grounds upon which that finding is to be reversed and should 
contain an analysis of the proceedings. 

CRIMINAL REFERENCE by the Sessions Judge of Mainpuri. 


The parties were not represented. 


> e 


The following judgment was delivered by 


SULAIMAN, J.—This is a criminal reference made by the 
District Magistrate and forwarded by the Sessions Judge. Brahma- 
din was prosecuted under section 110 of the Code of Criminal 
Procedure. Quite a volume of evidence was produced by the 
prosecution and the defence. The learned Magistrate who tried 
the case came to the conclusion that though the prosecution 
evidence excelled the defence evidence in quantity it was not of 
a convincing nature to warrant the accused being bound over. 
Hê accordingly discharged him on the 23rd of May, 1927. 


On the 5th of June, 1927 the Prosecuting Inspector submitted 
to the District Magistrate a representation through the Superin- 
tendent of Police discussing the evidence at great length and 
érying to meet the various points mentioned by the’ trying 
Magistrate in his judgment. He expressed his own view that a 
re-trial wa$ necessary and then enumerated four grounds of - 
appeal. On this representation the District Magistrate examined 
the record and made a note on the record on the roth of June, 
1927, expressing his opinion on certain points, but without 
Uefinitely stating that he intended to report the matter to the 
High Court. The trying Magi$trate took this note to be a 
report to the High Court recommending the setting aside of his 
order. He accordingly submftted an explanation. The learned 
Magistrate then forwarded the record of the case “together with 

< i *Cr, Ref. No. 480 of 1927 å g 
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the grounds of appeal made out by the police, the Sub-Divisional 
Magistrate’s explanation and a copy of the note of roth June, 
1927, with the recommendation under section 438 of the Code of 
Criminal Procedur® that the accused be ordered to be bound over”. 


The police had brought the case to the notice of the District 
Magistrate possibly hoping that an appeal might be preferred on 
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BRAHMA- 
DIN 


behalf of the Government. The sections of the Code of Criminal Sulaman, j: 


Procedure do not ‘however contemplate that a representation made 
by the police to the District Magistrate in the form of an official 
letter should be taken into consideration by the High Court as 
embodying the grounds for setting aside an order passed by a 
criminal court. The learned District Magistrate was quite wrong 
in treating this representation asa part of a judicial proceeding 
and forwarding it to the High Court. 


The note made by the District Magistrate on the roth of 
June, 1927 cannot be treated as a report to this Court, which it 
does not purport to be. His report is of the 4th of July, 1927, 
but that contains no analysis of the proceeding, nor indicates the 
portion of the finding recommended for revision, nor states the 
grounds upon which that finding is to be reversed. It is an 
incomplete document (practically the whole of which has been 


` reproduced by me) and is not at all in compliance with rule 6 of 


Chapter 2 (10) of the General Rules (criminal) which lays down 
what a report to the High Court should contain. 


On the merits too I am of opinion that this is not a fit case 
for interference. The police had represented that the case should 
be ordered to be re-tried because there had not been a due appre- 
ciation of the weight of the evidence on the record. The District 


` Magistrate on the other hand has recommended that the accused 


should be ordered by the High Court to be bound over. It has 
not been suggested that any evidence which was of importayce 
had been excluded. The only ground suggested for the exercise 
of the revisional powers of this High Court is that the reasons 
given by the trying Magistrate in rejecting the prosecution evi- 
dence are open to objection. It may be that if another Magistrate 
had tried this case he might have come to a different conclusion. 
But that is not a sufficient ground tor ordering a re-tfial, much 


- less for ordering that the accused should be bound over. It 


cannot be said that the Magistrate has committed any irregularity 
of procedure or any illegality or that his conclusion is necessarily 
perverse. If the police can collect further evidence against the 
accused, there is nothing to prevent fresh proceedings being taker? 
against him in the future. R 

I decline to interfere. Let the record be returned. 
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DARAB AND OTHERS 
VEVSUS 


EMPEROR* : 


Public Gambling Act ( ITI of 1869 as amended by U. P. Act No. I of 
1917), sections 3 and 4—Accused charged under diferent sections but 
offences committed in course of same transaction—Joint trial, validity 
of—Criminal Procedure Code, section 239, clause D, application of. 

Where two persons were charged with offences punishable 
under sections 3 and 4 of the Gambling Act and were tried 
jointly with the other accused who were charged under section 
4 of the Act, but the offences committed by all the accused 
were committed in the course of the same transaction, viz., in 
the course of gaming, Ae/d, that in view of the provisions of 
ci. D of section 239 of the Criminal Procedure Code all the 
accused could be jointly tried. Mekhan v. Emperor, s I. C., 
720 and Emperor v. Fazal Din, 27 I. C., 844, dissented from. 

CRIMINAL REVISION from an order of BABU -RAGHUNATH 
PRASAD, Sessions Judge of Meerut. 


P. N. Sapru, for the applicants 


M. Walliullah (Assistant Government Advocate), for the 
Crown. , 


The following judgment was delivered by 


IQBAL AHMAD, J.—Darab and Taqi applicants were charged 
with offences punishable under sections 3 and 4 of the Gambling 
Act and were tried jointly with the other applicants who were 
charged under section 4 of the Act. The learned Magistrate 
found Darab and Taqi guilty under both the sections and the re- 
mgining applicants under section 4. He ordered Noor Ahnmmd to 
execute a bond for Rs. 50 and to provide a surety in the sum of 
Rs. 50 to appear and receive sentence when called upon during 
the period of three months and in the meanwhile to keep the 
peace and be of good behaviour. He sentenced Darab to three 
months’ rigorous imprisonment and a fine of Rs. 200 and he fined 


“the othe? a plicants. The learned Sessions Judge on appeal has 


affirmed thè conviction and the sentences passed by the learned - 
Magistrate. Í 


It appears that, on the basis of certain information supplied 
to it, the police obtained a warrant for the search of the house of 
e . . . . 

Darab and Tagi applicants? and in accordance with that warrant 
raided their house on the 26th of March, 1927. It has been held 
by both the courts below thatthe search warrant was illegal and, 
therefore, the courts below have rightly held that no’ preSumption 
under section 6 of the Act arose that the house was a common 


*Cr. Rev. No. 394 of 1927 
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gaming pase or the persons present in the house were there for 
the purpose of gaming. But the courts below, on a consideration 
of the materials upon the record, have come to the conclusion 
that the case againgt each of the applicants was satisfactorily prov- 
ed. With this finding I cannot interfere in the exercise of my 
revisional jurisdiction. ` 


It is argued that Darab and Taqi could not be jointly tried 


with the other applicants inasmuch as Darab and Taqi were- 


charged not only with offence punishable under section 4 of the 
Act but also with the offence punishable under section 3 of the 
Act and the other applicants were not charged under that section. 
I am unable to agree with this contention. It is true that Darab 
and Taqi were charged with an offence different from the offence 
with which the other accused were charged, but the offences alleg- 
ed to have been committed by all the applicants were committed 
in the course of the same transaction, vzz., in the course of gam- 
ing and, therefore, in view of the provisions of clause D of sec- 
tion 239 of the Code of Criminal Procedure all the applicants 
could be jointly tried. -In support of his contention the learned 
counsel for the applicants has relied on the cases of Makhan v. 
Emperor(?) and Emperor v. Fazal Din(*). With all respect I 
am unable to agree with those decisions. No reason has been 
assigned by the learned Judge who decided those cases for hold- 
ing that the offence of keeping a common gaming house and the 
offence of gaming cannot be committed in the course of the same 
transaction. 


In my judgment the decision of the courts below is perfectly 
correct and I dismiss this application. 
Application dismissed. 
(1) [1909] 5 I. C., 720 (2) [1914] 27 I. C., 844. 





MIRZA ALTAF BEG (Opposite-party) 
' versus 
FAZLUL HAQ AND ANOTHER (Applicants) * 


Civil Procedure Code, Order 21, rule 92, clause (xz) ang rib go— 
` Sale, when can be made absolute— Dismissal of application under— 
Right to apply under rule 89, Or. 21. 


Under clause (z) of rule 92, Or. 21 of the Civil Procedure 
Code, a sale cannot be made absolute in less than thirty days, 
and deprive a judgment- debtor of the benefit of the provisions’ 
of rule 89. 


When an application under rule go is dismissed, an applica- 
tior can be made under rule 89 provided it is within limita- 
tion. 


* 5. A. F. O. No. of 1927 : - 


> 


CRIMINAL 


1927 


DARAB 


v 
EMPEROR 





Lqbal 
Ahmad, Jo 


CIVIL 


1927 


July, 25 


DALAL, J. 


MIRZA 
ALTAF BEG 
Y. 
FAZLUL 
HAQ 





“Dalal, J. 


80 HIGH COURT fA. L. J. Re 


SECOND APPEAL from an order of MAULVI MofammaD 
ALI AUSAT, District Judge of Aligarh. be 


Bhagwati Shankar, for the appellant. 
Appeal, heard under Order 41, rule 11, Civů Procedure Code. 
The following judgment was delivered by 


DALAL, J.—No second appeal lies, so this appeal is argued 
as a revision. The view of law taken by the lower appellate 


“ court is correct. The facts are that after a sale and within 


thirty days the judgment-debtor applied under rule 90, Order 21 
to have the sale set aside on the ground of irregularity and 
fraud. That application was dismissed, whereupon within limi- 
tation he moved under rule 89 for the cancellation of the sale 
on depositing in court the full amount of the decree and five 
per cent. of the purchase-money. The argument here was that 
as soon as the application under rule 90 was dismissed, the sale 
was automatically confirmed under rule 92 (1) because on such 
dismissal the court is enjoined to make an order confirming the 
sale, and it is directed that thereupon the sale shall become abso- 
lute. This, however, is obviously subject to the rule that a sale’ ` 
shall not be confirmed until after thirty days. In the second 
clause of rule 92 it is laid down that, when in an application under 
section 89 the deposit required by that rule is made within thirty 
days of the date of sale, the court shall make an order setting 
aside the sale. This clause modifies clause (1), and I 
hold that under clause (1) a sale cannot be made absolute 
in less than thirty days and deprive a judgment-debtor of 
the benefit of the provisions of rule 89. In rule 89 
itseli there is clause’ (2) that the judgment-debtor, if he 
likes, may withdraw an application under section go (1), 
and deposit money. I do not think any difference can be made 
between a withdrawal and a dismissal by a court. e The 
provisions of this clause are clearly intended to give to the judg- 
ment-debtor the privilege of the provisions of rule 89 (r) in 
case he failed to enforce the provisions of rule 90. It is nowhere 
stated that, if an application under rule 9o is dismissed, there 
cannot be an application under rule 89, provided it is made 


“within limitation. 


I dismfss this application. 
i Application dismissed. 
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CHAMPA RAM AND ANOTHER (Plaintiffs) civ 
Versus 1927 
, TULSHI RAM, JAI LAL (Defendants) * July, 15 


Principal and agent—Pakka arahtias, position of—Analogous to del IQBAL 
credere agent—Stringency in market—WNo profit—Liability towards AHMAD, J. 
principal, question of. SEN, J. 

The position of pakka arahtias is analogous to that of a del 
credere , agent who incurs only a secondary liability towards the 
principal, and whose legal position is partly that of an insurer 
and partly that of a surety for the parties with whom he deals 
to the extent of any default by reason of any insolvency or 
something equivalent. Where there can be no profit by-reason 
of any stringency in the market, his liability does not go to the 
extent of making him responsible to the principal. 

SECOND APPEAL from a decree of S. N. DUBE Esq., Addi- 

-tional District Judge of Shahjahanpur, confirming a decree of 

MAULVI TUFAIL AHMAD, Subordinate Judge. 


Harnandan Prasad, for the appellants. _ 
Uma Shankar Bajpai, for the respondents. 
The judgment of the Court was delivered by 


SEN, J-—This is a plaintiffs appeal arising out of a suit for Sez, J 
recovery of a specified sum of money after allowing deduction for 
brokerage, commission, etc. The allegations upon which the suit 
was lodged are briefly these :— f 


The plaintiffs are pakka arahtias carrying on business in 
Shahjahanpur. The defendants are pakka arahtias who do busi- 
ness in Cawnpore. In the months of August and September, 1917 
the plaintiffs engaged the service of the defendants as commissiðôn 
agents to purchase certain bags of cotton seed for them. The 
defendants made the said purchase, and under orders from the 
plaintiffs they sold the said goods to certain parties, with whom 
we are not concerned in this suit, in the months of October and 
November, 1917. According to the plaintiffs this „brought e 
Rs. 1,303 as profit to the plaintiffs. Hence the claim for secovery of 
‘this amount and interest. Several defences were put forward in 
this case, three of which are worthy of mention. The defendants 
pleaded that the suit was not congnizable in the court of the 
Subordinate Judge of Shahjahanpur. It was next pleaded, 
that the contract in question ,was ‘void in law and could 
not form the basis of a suit because it was in the nature of 
a wagering contract, and, lastly, that as a matter of fact no 
goods wére purchased and sold because of the condition of 
the market they were not procurable at Cawnpore, and conse- 4 
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e 
quently no profit accrued to the plaintiffs. This sitatoa 
has passed through several vicissitudes. In the first instance it 
wasdismissed upon the ground that the Shahjahanpur court had 
no jurisdiction’ to entertain the suit. There®were appeals, and 
ultimately this Court set aside the order of the courts below and 
remanded the case on the ground that the Shahjahanpur court, 
possessed the necessary competency to take cognizance of the 
suit. On remand however the defendants pressed their second 
plea, that the claim was vitiated by reason of the. contract being 
of the nature of a wagering contract. This plea prevailed with 
the primary court but was repelled by the lower appellate court, 
with the result that there was further remand. We are inform- 
ed that there was a first appeal from an order to this Court,-but 
it was summarily dismissed. Now the case has been dismissed 
upon the ground that it has not been proved that the defendants 
were pakka a; ahtias and according to the market custom which 
prevails in Cawnpore there is no such institution known as pakka 
arahtias in the Cawnpore mercantile world. Further that it was 
not possible to give delivery to the purchasers from the defendants 
as no seed was available and consequently no profits accrued, 
and further that it was because of the stringency of the market 
and not because of any neglect on the part of the defendants, 
that the defendants were not in a possession to fulfil their 
contract with third parties. In view of the pleadings of the 
parties the lower appellate court has gone wrong in holding that 
the defendants were not pakka avahiias. The position of pakka 
arahtias is analogous to that of a del credere agent. Nowa del 
credere agent incurs only a secondary liability towards the principal. 
His legal position is partly that of an insurer and partly that 
of a surety for the parties with whom he deals to the extent of 
any default by reason of any insolvency or something equivalent. 
It.has got to be borne in mind that his liability does not go to 
the extent of making him responsible to the principal where 
there can be no profit by reason of any stringency in the market. 
In the present case it has not been established that any money 
passed into the hands of the defendants from the plaintiffs for 
; which the defendants were accountable, and in view of the finding 

of fact drrived at by the lower appellate court that no profits 
accrued in this transaction, because no goods could pass hands: 
through the defendants to the customers, it is impossible to say 
that the court below was not justified in dismissing the plaintiffs’ 
suit under these circumstances. We are therefore compelled to 
*affirm the decree of the court below to this extent that we dis- 
miss the plaintiffs’ suit, but asa‘*mark of censure we consider it i 
desirable to allow the plaintiffs all their costs in the court below 
and also in this Court which “have been incurred hitherto. The 
defendants most flagrantly abused their privilege in the court 
bejew in putting forward unsupportable defences im pleading, first 
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of all, want of jurisdiction and next that the contract was void CiviL 


and unenforcible by reason of its being of the nature of a wagering 1927 


contract and lastly that they were not pakka arahtias. — 


Under these cfcumstances we allow the plaintiffs all their CHAMEN 


costs in all courts, and deprive the defendants of their costs v. 
throughout. - TULSHI 

RAM, Jal 
Sow LAL ° 


Sen, J. 


HAFIZ HAFIZUDDIN CRIMINAL 
VEVSUS . g , 1927 
C. LABORDE* nates 


Criminal Procedure Code, section 144—Scope of, limitation 0, — Order IQBAL 
to deliver certain registers to complainant—A p plication of section— AHMAD, J. 
Dispute of crvil nature. 


Civil courts alone have been vested with jurisdiction to 
decide disputes of a civil nature and it is not permissible for a 
Magistrate, under the cover of an order under section 144, to 
dispossess a particular individual from certain property and to 
direct delivery of possession of that property by an order under 
section 144, -when the object of the order is not to prevent 
obstruction, annoyance or injury, etc. ‘‘to any person lawfully 
employed”. A Magistrate-is not competent to pass an order for 
delivery,;gof certain registers to the complainant to whom the 
accused _ refuses to deliver till settlement of accounts. 

Where the applicant having ceased to be the agent of the 
defendant Company, refused to deliver the goods of the Company 
in his possession till such time as his account was not settled i 
with the Company in respect of the security given by him and 
on defendant’s application, the Magistrate issued an order under 

esection 144 of the Criminal Procedure Code directing the appli- 
cant to deliver all the things belonging to the Company, hold, 
that inasmuch as the dispute was purely of a civil nature and 
there being nothing on the record to show that there was any 
urgent case of nuisance or apprehended danger, the Magis- 
trate’s order was wholly without jurisdiction. 

CRIMINAL REFERENCE made by BABU RAGHUNATH PRA- 

_ SAD, Sessions Judge of Meerut. í i 


Syed Muhammad Husain , for the applicant. 
Hagari Lal Kapoor, for the opposite-party. 
M. Waliullah (Assistant Government Advocate), for the 
e Crown. ; 8 . AHE 7 
The following judgment was delivered by i ° 


- IQBAL AHMAD, J.—This is a reference by the learned Ses- Iqbal 
sions Judge of Meerut under section 438 of the Code of Criminal Aimee, J. 
° : - ¥* Cr. Ref. No. 369 of 1927. - ‘ass 
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Procedure, recommending that an order passed by, a Lb-Divi. 

sional Magistrate under section 144 of the Code directing Hafiz- 

uddin, applicant, to deliver’ the register and the goods of the 

Asiatic Petroleum Co., opposite-party, that were in his possession, 

to the latter, be set aside and that the opposite-party be ordered 
to hand back the register and the goods to the applicant. 


The facts that led to the present reference are as follows :— 
The applicant was for some time the agent of the Asiatic Petro- 
leum Co. but his agency was terminated. Notwithstanding the 
termination of his agency, he refused to deliver back the register 
and goods of the Company. The opposite party then filed an 
application, under section 144 of the Code of Criminal Procedure, 
praying that the applicant be directed to deliver to the opposite- 
party the register and goods in his possession. The learned 
Magistrate after recording the statement of the opposite-party’s 
attorney issued an order under section 144, directing the applicant 
to deliver all the things belonging to the Company that were in 
his possession to the attorney of the Company. The applicant 
was also required to show cause if he was dissatisfied with 
the order. The applicant challenged the order of the learned 
Magistrate on the ground that the order did not come within the 
purview of section 144 and was, therefore, not warranted by law. 
His contention did not find favour with the learned Magistrate 
and, accordingly, he made his previous order absolute. 

The applicant filed an application in revision against the order 
of the learned Magistrate in the Court of the Sessions Judge who, 
as already noted, has made the present reference. 


In my judgment the order of the learned Magistrate cannot be 
supported and ought to be set aside. 


As is clear from the language of section 144, action under 
thgt section can only be taken when “immediate prevention or 
speedy remedy is desirable” with a view “to prevent obstruction, 
annoyance or injury.............. to any person lawfully employ- 
ed or danger to human life, health or safety or a disturbance of 
the public tranquility or a riot or an affray”. In short, proceedings 


„under the section may,be taken only in urgent cases of nuisance 


or appreRended danger, and the existence of these circumstances 
is a condition precedent to an action under the section. It is the - 
urgency of the case that vests the Magistrate with jurisdiction to 
exercise the extraordinary powers conferred by the section. It is 
further incumbent on the Magistrate to state in his order the 
‘materials upon which his opinion as regards the existence of an 
emergency is based. It is further provided that the order passed 
under the section is to remain in force only for a period of two 
months from the making tħereof, unless the Local Government 
by notification, in the official Gazette, otherwise directs. These 
prowésions’show that the-scope of the section is very limited, “and 


t 
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the powers vested in the Magistrate by that. section ought to be 
sparingly exercised, and proceedings under the section should not 
be taken unless all the requirements of the section are strictly 
complied with. he section was never intended to vest a 
Magistrate with powers to decide disputes of a civil nature between 
private individuals and to usurp the functions of a civil court. Civil 
courts and civil courts alone have been vested by the legislature with 
jurisdiction to decide disputes of a civil nature between private in- 
dividuals and it is not permissible for a Magistrate, under the cover 
of an order under section 144, to dispossess a particular individual 
from certain property and to direct delivery of possession of that 
property by an order under section 144, when the object of the 
order is not to prevent obstruction, annoyance or injury, etc. “to 
any person lawfully employed”. 


In the present case it appears from the record that the appli- 
cant refused to deliver the goods of the Company in his possession 
till such time as his account was not settled with the Company 
in respect of the security given by him. This being so, the 
dispute between the parties was purely of a civil nature which 
was not within the competence of the Magistrate to decide. As 
pointed out by the learned-Sessions Judge, the learned Magistrate 
has nowhere found that there was any necessity of an ‘immediate 
prevention or speedy remedy”. The learned Magistrate based 
his order on the fact that there was an apprehended injury to the 
public, inasmuch as the retention of the goods of the Company 
by the applicant was calculated to cut short the supply of petrol, 
and this was likely to cause serious injury and annoyance to the 
public. The learned Magistrate nowhere says that there was any 
apprehended injury or nuisance to a “person lawfully employed”. 
The assumption made by the learned Magistrate that the public 
was annoyed or injured by the act complained of, was not based 
on any evidence. It may very well be that the public was receiv- 
ing the supply of petrol from other companies, and it did not 
matter to it whether or not the applicant restored possession of 
the goods to the oppositc-party. There is nothing on the record 
that there was any urgent case of nuisance or apprehended danger 
that called for the exercise of extraordinary powers confgrred by- 
_ section 144, and, in my judgment, the order of the learned 
Magistrate was wholly without jurisdiction. 


As already stated, it is provided by the section that the order 
is to remain in force only for a period of two months. This 
means that the order must not be in its nature irrevocable, an? 
must be such that can be recallefl on the expiry of two months. 
In the present case the order passed by the learned Magistrate 
directing delivery of the goods to the opposite-party was unlimited 
in matter of time and, in my opinion, the learned Magistrate was 
not*competent to pass such an order. - œ 
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CRIMINAL , It remains to consider whether I have jurisdictign by setting 
1927 aside the order of the learned Magistrate to direct that the register 
— and the goods be re-delivered to the applicant. I think that sec- 
mae tion 561 (æ) of the Code empowers me, with a®view to secure the 


DIN ends of justice, to direct the opposite-party to re-deliver the register 
i and the goods to the applicant, and this must be done by thg. 
opposite-party within a fortnight from the date that my order is 
Lqbal communicated to the opposite-party. The view that I take is in 
Ahmad, J. consonance with the view taken in the case of Bhaganathi Servai 
v. Valayee(*) and Chandra Nath Mukerji and Chaudhri v. 
Emperor (°). < 
, For the reasons given above I accept the reference, set aside 
the order passed by the learned Magistrate, and direct the opposite- 
party to hand back the register and the goods to the applicant within 
` two weeks from the date that this order is communicated to the 
opposite-party. The learned Magistrate should take steps to 
communicate this order to the opposite-party within a week from 
the date that the record is received back in his court. 


v. 
C. LABORDE 





(1) [1916] 33 I. C., 830. (2) [1918] 47 I. C., 803. 
CRIMINAL 3 GAURI SHANKAR - 
1027 VEVSUS 
SRI KRISHNA* 
October, 17 


Criminal Procedure Code (Act V of 1898), section 133—Order under, $ 
DALAL, J. validity of—“ Nutsance ?, what does not amount to—Bislding a 
latrine on one’s private land. 





The construction of a private latrine on one’s own land 1s 

-not a nuisance and a Magistrate cannot order, under section 

133 of the Criminal Procedure Code, such a construction to be 

stopped and the materials removed on the ground that the smell 

of the latrine was likely to cause a nuisance. There would be 

_ a nuisance if on its construction its use was made in such a way 

e as to lead to a nuisance to the neighbours but in that cage also 

the owner may be directed to remove the nuisance of the misuse 

and not to remove the latrine itself. Zandra Nath Banerjee v. 
Queen- Empress, I. L. R., 25 Cal., 425, followed. 


CRIMINAL REFERENCE by P. K. Ray ESQ., Sessions Judge : 
Of Mainpuiri. ; 

G. K. Shinde, for the applicant. 

S. C. Goyle, for the opposite-party. 

The following judgment was delivered by : 

Dalal, J. DALAL, J.—This reference must be accepted. The complaint 

ewas that one Gauri Shankar was building a latrine on his own 
land, and the smell thereof was likely to cause a nuisance. The ° 


> latrine had not been finished, and the Magistrate ordered the build- 

f ing to be stopped and the màterials removed. This order passed 

à under section 133 of the Code of Criminal Procedure was made 
š wo es * Cr. Ref, No. 575 of 1927 $ z 
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absolute Y nder, section 136. Gauri Shankar applied in revision to 
the learned Sessions Judge, who has rightly pointed out that there 
was no unlawful obstruction and nuisance, and that the Magistrate 
had no jurisdiction to interfere. An unlawful obstruction and 
nuisance may be removed from any way, river or channel, or from 
any public place. Admittedly the latrine was not being built on 
any way, river or channel, or in any public place. It was being 
built on Gauri Shankar’s own land. What might happen if the 
use of the latrine was made in such a way as to be objectionable 
-to the public is not in question here. The ruling in Indra Nath 
Banerjee y. Queen-Empress (*) isin point. There a complaint 
was made as to a burningghat and its removal was desired. The 
Bench held that a Magistrate had no power under section 133 of 
the Code of Criminal Procedure to order the removal of a burning- 
ghat from its position, but he can direct the proprietor to remove 
the nuisance, that is, to take such steps as would result in the 
cremation of corpses causing to be a nuisance to the public. The 
construction of a latrine by Gauri Shankar on his own land cannot 
be considered a nuisance. There would be a nuisance if on its 
construction its use was. made in such a way as to lead to a 
nuisance to the neighbours. In that case also Gauri Shankar may 
be ‘directed to remove the nuisance of the misuse and not to 
remove the latrine itself. 


I set aside both the conditional order and the final order of 
the Magistrate. 
(1) [1897] I. L. R., 25 Cal., 425. 





CHHANGA (Applicant) 
VErsUS 
TIRHI AND OTHERS (Oppostte-parties)* 


Civil Procedure Code, Order 9, rule 13——Preliminary decree—No appeal 
against—Final decree—Defendant absent—Contemplating appeal 
against preliminary decree— Whether sufficient cause. 
- A preliminary decree for ‘partition was passed by court of 
first instance. Defendant did not attend proceedings in con- 
nection with preparation of lots and final decree was passed 
in his absence. In an application to set it aside he pleadede 
that he absented himself as he was contemplating, an appeal 
against preliminary decree. Held, that there was no sufficient 
cause for non-appearance. 
FIRST APPEAL from an order of Basu KaAsHI NATH, Sub- 
ordinate Judge of Muttra. ` x 
Peary Lal Banerji, for the applicarit. 
Narain Prasad Asthana, for the opposite-parties. 
The judgment of the Court was delivered by 
SULAIMAN, J.—This is an appeal from an order refusing to 
me, ae © °". >  *# PLA. F. O. No. .153 of 1926 a =- 
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CIVIL set aside the final decree ina partition suit. A preliminary 
- decree for partition was passed on the 26th of January, 1925 sand 
the court appointed an. Amin to prepare lots in the light of ‘the 
CHHANGA observation contained in the judgment withifi one month and 
Tinut. directed: that the plaintiff should deposit the necessary court- 
' fees. The fees were deposited and the Amz prepared the neces» 
Sulaiman, J. sary lots and then the final decree was passed on the 7th of 
April, 1925. The appellant, however, appears to have taken no 
~ part in the proceedings relating to the preparation of the lots nor 
does he appear to have raised any objection to the lots prepared 
by the Amin. The final decree was passed -while he put in no 
appearance. Subsequently, on the 23rd of April, 1925, he filed 
an appeal from the preliminary decree which has now been dis- 
missed by us by our order of this date. While the appeal was 
pending inthe High Court the defendant filed an application on 
the 18th of August, 1925 for setting aside the decree. The 
learned Subordinate Judge has dismissed this application on the 
ground that the applicant was fully aware of the order that the 
Amin was to prepare lots and that it was his duty to appear and 
take objections. He cannot plead his ignorance when his vakil 
was.duly informed of the daté fixed. 

It is contended before us that there was sufficient cause for 
non-appearance because the appellant was contemplating an appeal 
-= \ ` to the High Court. In our opinion such ground does not 

- .furnish any good cause for his non-appearance. 


It is next contended that when an appeal was subsequently 

. preferred, the only preliminary decree which could be passed 

‘would be the one passed by the High Court and that therefore 

all proceedings following upon the preliminary decree made by 

~' the first court were z/tva vives and not binding on the appellant. 
Reliance was placed on the case of Lalman v. Sham Singh (`). 

Ir? our opinion it is not necessary to consider the point raised in 
ok that case inasmuch as in the present case there can be no doubt 
that on the-#th of April, 1925, when the final decree was passed, 





- 1927 “ot, 





there was no appeal pending in the High Court, and it is impos- , +. ^ 


sible to say that the court had no jurisdiction to pass the final“, ue 
Rneu= The subsequent filing of an appeal cannot possibly have 2 
--the effect of nullifying a decree which was passed with juris- 
diction. Had we modified the preliminary decree on appeal the ` 
present decree would of course have to be altered. 
It is further to be noted that the appellant has not chosen - r 
to prefer any appeal from the final decree in which he could- haye“ 
‘properly raised the questton - of,its validity. The present appeal - 


è fails even on the simple ground, that nọ sufficient cause was shown a 
© for non-appearance. 
<8 a *2 The appeal is accordingly dismissed with costs. 
oo = Ý Appeal dismissed 


A Š $ (1) [1926] 24 A. L. J. R., 288. 


z 


e mot a 
3 ; 
VOL. XXVI] HIGH COURT ` 0 A 89 
e ` i : 
~ : ` ‘ 7 
aM 


BOHRA,GANGA’ PRASAD (Defendant) 
VEXYSUS 
. POORAN AND OTHERS (Plaintiffs)* 


Pre-emption—Vendor’s mukhtar-am zegotiating sale in favour of vem 
dee—Subseguent purchase by him of part of property sold— When 
not estopped from resisting plaintiff’s claim to pre-empt. 

Where the Mukhtar-am of the vendor who had taken part in 
negotiating the sale in favour of the vendee, subsequently him- 
self purchased a part of the property sold to the vendee, and 
as a co-sharer was on equal footing with the plaintiffs, held, 
in a suit instituted ‘by the plaintiff after the acquisition of a 

_part of the property by the mukhlar-am, that he had not dis- 
- qualified himself from resisting the claim for pre-emption against 
him“after he had purchased a part of the property. Ziakat 
Husain v. Rashid-ud-din, I. L. R., 29 All., 125 at 128, followed. 

i ` SECOND APPEAL froma decree of MAULVI MOHAMMAD 

OWIS QARNEY, Additional Subordinate Judge of Aligarh, con- 

firming a decree of PANDIT JAGDESHAR NATH KAUL, Munsif 

of Hathras. 


Ambika Prasad, for the appellant. 

Narain Prasad Asthana, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an appeal by one of the defendants 
Bohra Ganga Prasad arising out of a suit for pre-emption. Bohra 
Ganga Prasad was the mukhtar-am of the vendor and took 
part in the proceedings relating to the sale of the 1st of February, 
1922 to the vendee. Subsequently he purchased part of the 
propefty sold to the vendee under a sale-deed, dated the 7th ef 


March, 1922. The vendee was a stranger to the mahal and the ° 


plaintiffs had undoubtedly preference as against him. Ganga 
` Prasad, however, ‘is a co-sharer and is on equal footing with the 
= plaintiffs who have no preferential right as against him. The 
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Sulaiman, J. 


- suit was instituted after Ganga Prasad had acquired part of the , 


property from the vendee. 


The courts below have held that Ganga Prasad on account of | 


his having taken part in the: negotiation relating to the sale, is 


‘estopped from resisting the plaintiffs’ claim. In our opinion this 
view is wholly incorrect. In the first place, it is doubtful how , 


e -far a mukhtar-am can be personally, bond by what he is doing 
‘under, instruction of his principal, but assuming that Ganga 
Prasad has disqualified himself froy pre-empting the sale to the 
vendee, if does not follow that he has also disqualified himself 
from, resisting; a claim for pre-emption against him after he » has 
* S. A. No. 1187. of 1926 
12 . > rea 
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CIVIL purchased a part of the property. In our opinion, there can be 
‘on no estoppel as against Ganga Prasad. He is entitled to say that 
= the property has now come into his hands and that he being a 
BOHRA co-sharer, the plaintiffs have no preference ové& him. This point 
Prasan Ís fully covered by the case of Liakat Husain v. Rashid-ud-din (*) 
v. -~ where it was held that the mere fact that the defendants were 
„POORAN parties to the original sale did not preclude them from setting up 
Sulaiman, J. the revesting of that property in themselves by a genuine sale 
before the date of the suit, as a complete answer to the plaintiffs’ 

claim. 


We accordingly set aside the decree of the courts below but 
before disposing of the appeal finally send down the following 
issue to the lower appellate court for determination :— 

1. What is the proportionate price which the plaintiffs must 
pay for pre-empting the property other than that which has been 
acquired by Ganga Prasad. - 

On receipt of the finding the usual ten days will be allowed 
for filing objections. - 

Decree set aside 
Case remanded 
(1) I. L. R., 29 All, 125 at 128, 








Cwi - CHHOTEY LAL (Defendant) 
1927 VEVSUS 





BRIJRAJ SINGH (Plaintiff)* 





July, 28 2 ; aon 

Court of Wards Act, section 55—Applicability of—Property belonging 
Boys, J. to Hindu joint family consisting of father and minor sons— Manage 
KENDALL, ment taken over by Court of Wards—Suit by minor son for cancel- 


Fas lation of deed of gift executed by father—When barred. 


It is inconceivable that the Court of Wards should take 
over the property of the managing member of a joint Hindu 
family and leave outside its control the two minor sons of that 
managing member, the only other members of the joint Hindu 

° family. i 

: Where at the request of the father who was the managing 
member of a joint Hindu family consisting of himself and his 

mf two minor sons, the entire joint property was taken ‘over by 
the Court of Wards and subsequently one of the sons sued for 
cancellation of a deed of gift made by his father in favour of 
defendant on the grownd that the plaintiff was not a ward, 
we held, that the plaintiff was debarred by section 55 of the Court 


of Wards Act from suing. a 
4 4 
SECOND APPEAL froma decree of MAULVI AL? AUSAT, 


s District Judge of Shahjahanpur, confirming a decree -of Basu ` 
æ . e ` 


*S. A. No. 1814 of 1924 
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GANGA PRASAD, Subordinate Judge. 

Sarkar Bahadur Johri, for the appellant. 

Ram Nama Pr¢sad, for the respondent. 

The judgment of the Court was delivered by 


e Boys, J.—This appeal arises out of a suit for cancellation of 
a deed of gift made by one Baldeo Singh, father of Brijraj Singh, 
the plaintiff, in favour of Pt. Chhotey Lal, the present appellant. 
The main contention for the defendant was that the plaintiff could 
not sue as the property of the joint family, which consisted of 
himself, his father and his brother Yuraj Singh, had been taken 
under the Court of Wards. Both the lower courts have held that 
the plaintiff had a right to sue on the ground, as they hold, that 
the plaintiff was not a ward. If the plaintiff was not a ward and 
his property had not been taken under the Court of Wards, there 
is of course an end of the matter and the two lower courts 
were right. We do not consider, however, that they sufficiently 
examined all the circumstances. It is admitted on both sides that 
Thakur Baldeo Singh was nothing but the managing member of a 
joint Hindu family consisting of himself and his two sons Brijraj 
Singh and Yuraj Singh: There can be no doubt that Thakur 
Baldeo Singh, if he so chose, could have asked the Court of Wards 
on behalf of himself and as guardian on behalf of his two minor 
sons to take over the estate. We find by the notification which 
is published in the local Gazette, part II, of September 25th, 1920 
the notification being dated the 15th of September, 1920, that 
the Court of Wards purported to take over “the Kakrahwa estate” 
in the Shahjahanpur, Kheri and Mainpuri districts at the request 
of Thakur Baldeo Singh, son of Thakur Kuman Singh, described 
as “proprietor of the property”. Great stress is laid upon the 
literal words of this notification by the respondent-plaintiff, and it 
is to bå presumed that the lower courts relied upon the particula? 
words employed, and apparently must be taken to have held that 
because the minor sons were not mentioned in the notification, 
therefore, they cannot be regarded as wards under the Court of 
Wards, or their property as having been taken over. We do not 
think that this literal interpretation is one to which we can 
possibly give effect. It is inconceivable to us- that thesCourt of 
‘Wards should take over the property of the managing member 
of a joint Hindu family and leave outside its control the two 
minor sons of that managing member, the only other members of 
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the joint Hindu family. We think that the application by Thakur , 


.Baldeo Singh must be taken to haye beef made on behalf of him- 
self as managing member of the family and as guardian on “behalf 
of his minor sons, and that the notification must be taken to, have 
been the fihal result of that request. We are supported in this 
view as the only, as it appears to us, reasonablé view to Jtake of 
the notification, by the fact set out in the affidavit of the defend- 
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CIVIL ant-appellant and not contradicted by the plaintiff-respendent that 
Iga the Court of Wards is and has been in fact managing the whole 
— of the joint family property. It is stated in the affidavit filed by 
CHROTEY the plaintiff-respondent that Brijraj Singh, the flaintiff, is possess- 
Aig ed of separate property that he has received from his maternal 
BRIJRAJ relations, and that that property is not under the superintendence of 
- SINGH the Court of Wards. This is a new fact, if it be a fact, of which 
Boys, J. we have mention for the first time, and there is nothing to show 
us that the Court of Wards have any knowledge of the existence 
of this property in the ownership of Brijraj Singh, if in fact there 

is any such property. 

Taking the view of the notification that we do, it is clear that 
the defendant’s plea must be accepted and that the plaintiff was 
debarred by section 55 of the Court of Wards Act from suing. 
We, therefore, allowing the appeal, set aside the decrees of the 
lower courts and dismiss the plaintiff’s suit with costs through- 








out. 

Appeal allowed 

CRIMINAL KARAN SINGH AND OTHERS 
ioe . versus” 
EMPEROR* 
September, 7 ; 
Confesston—Poltwce diary—Use of—Confession recorded in— 
peer J $ Admissibility in evidence. 

AHMAD, J. The police diary cannot be used for anything other than to 


assıst the presiding Judge in the inquiry or for the purposes of 

enabling the defence in certain circumstances to contradict the 

E witnesses for the Crown. A confession of an accused recorded 

in a police diary cannot be used against him orhis co-accused. 

Observation : It is not the duty of either the Government 

Pleader or the trial Judge to assume without giving any thought 

: to it, that the stories told by the prosecution witnesses are 

necessarily true. It is their duty to apply some intelligence to 

examination of motives and relations between the parties and 

to snsist upon their actions, where those actions are material, 

being disclosed. p 

CRIMINAL APPEAL from an order of MAULVI TUFAIL 
AHMAD, Sessions Judge of Shahjahanpur. 


e M. N. Raina, for the appellants. 


Uma Shankar Bajpai (Government Advocate), for the 
Crown. : 


a A © . 
In this case two men Karan Singh and Bahadur wére sentenc- 
ed to death and two persons Mulaem Singh and Puran to trans- 
Cad =o . e 


Š * Cr. App. No. 644 of 1927 
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portation for life for the murder of one Gajraj Singh. The 
evidence against the accused was mainly of a woman Ram Kali, 
wife of Karan Singh, who was supposed to be the eye-witness of 
the deed. Karan eSingh’s statement was also recorded by the 
police in the diary and-there he was said to have made a confess- 
ion naming certain persons who were not put upon their trial. 
he Judge- believed Ram Kali’s statement and sentenced the 
accused as above. The statement differed in material particulars 
with the alleged confession of Karan Singh and their lordships, 
therefore, examined the police diary. After discussing the evi- 
dence in detail the judgment runs as below. 


Boys, J.—It is not the duty of either the Government Pleader 
or the trial Judge to assume without giving any thought to it, 
that the stories told by the prosecution witnesses are necessarily 
true. It is their duty to apply some intelligence to examination 
of motives and relations between, the parties and to insist upon 
their actions, where those actions are material, being disclosed. 


We were inclined, however, to think that the evidence of Mu- 
sammat Ram Kali was possibly true in the main. 


On the other hand, there was still the unsolved problem of 
how Karan Singh could have induced Gajraj to go away with him 
for the purpose alleged. 


- Thirdly, there was the fact staring us in the face on the 
record that the Crown really intended the court to believe that 
Karan Singh had confessed. 


In view of the unsatisfactory way in which the case has been 
tried, we considered it desirable to look into the diary. It is 
„unnecessary to state again, one of us has frequently already stated 
the principles which must guide a court in using the diary. 
Looking into the diary then we find that Karan Singh is record- 
ed as having made a confession to the Sub-Inspector of Police 
on the 4th April after the Superintendent of Police had left, while 
Karan Singh was still refusing to disclose anything. In many 
particulars that confession details the same story as that which is 
put before us now for the prosecution, but in one very grave parti 
cular it is wholly discrepant. Karan Singh says in that confess- 
` jon that the murder was committed under his supervision, but 
with the aid of four men, Bahadur and Puran, two of the present 
appellants, -and with the assistance of Bachu and Bhajnu, and 
does not mention Mulaem. Now it is conceivable that in confess: 
ing to the police Karan Singh might have excluded the name 
of his brother Mulaem. But there is no possible explanation 
which occurs to our minds of why he should have put in two 
other men Bachu and Bhajnu falsely. : 


e The serious question raised by the discovery of th#™tonfession 
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is, apart from the legal aspects of it, which of the two statements 
contains the truth? Supposing that either of them does, Karan 
Singh’s statement or Musammat Ram Kali’s, it is manifest that 
the two are hopelessly contradictory as to the actual murder, and 
yet both statements are made by persons who were eye-witnesses. 
If Karan Singh’s confession represents the truth, then Musdm-, 
mat Ram Kali’s evidence, that of the principal witness for the 
prosecution, is-wholly false. ~ rs 


Now we have referred above to the legal aspects of this 
confession. It is manifest that it cannot be used against Karan 
Singh or any of the appellants. It was a confession made to the 
police. How then should it have becn used in the court below ? 
The diary cannot be used for anything other than to assist the 
presiding Judge in the enquiry or trial or for the purpose of 
enabling the defence under certain circumstances to contradict 
the- witnesses for the Crown. It is the duty of the Judge to 
bring on record by evidence any material facts that may come to 
his knowledge and it is for that purpose that he can and should 
use the diary. Here it is clear that his suspicions ought to 
have been aroused by the evidence given in court as to the produc- 
tion of shoes, etc., by Karan Singh that Karan Singh might be 
supposed to have confessed. If he had looked at the diary to see 
whether there was anything which would indicate the absence of 
material facts, he would have come across, as we did, that confess- 
ion ; he would have seen that Karan Singh had told a story there 
which, if it was true, would shatter the evidence of Musammat 
Ram Kali. He could not use that confession against the accused, 
but what he could have done and should have done would have 
been to question the Investigating Inspector somewhat as follows— 
did you in fact have two persons mentioned to you by Karan Singh 
as having taken part-in the murder, who are not mentioned in any 
way at all by Musammat Ram Kali who purports to have feen 
the murder? The Sub-Inspector would have had to admit that 
he had. The defence could then have used this evidence 
to rebut the testimony of Musammat Ram Kali and it would 
further have thrown doubts on the evidence that Karan Singh 
produced the shoes, etc. A court is not allowed to use the confess- 
ion of a*person to the police against the accused, but there is 
no reason whatever why it should not get on the record facts 
in connection with that confession of which, if the defence were 
aware of them, the accused would be entitled to the benefit. 


e It would be useless for us now to call the Sub-Inspector to 
give formal evidence to these discrepant statements in the 
alleged confession. It is manifest that once those facts have 
come to light it is impossibla to place reliance on the evidence 
of Musammat Ram Kali. It may be true, it, may be false, but 
it is clear that somehow or other the name of Mulaem has become 
-substffuted for the names of two other men who were originally 
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the objécts of suspicion and -rightly so. We do not mean of CRIMINAL 
course by the words “rightly so” that Bachu and Bhajnu were TOA, 
guilty, or that there is the smallest reason for believing them to — 
be guilty but suspicion must have been strongly directed against KARAN 
them at the outset, unless there was something improper in the SEROR 
eway this confession was obtained from Karan Singh. No explana- EMPEROR 
tion whatever is offered as to how it now comes about that ,7 7 
such an important part of Karan Singh’s statement is alleged ai 
by the Crown to be false and how a new figure Mulaem is in- 

serted in the list of guilty persons. We are of course unable 

to say whether the case ‘is or is not in fact a true one, but in 

view of the facts that we have set forth above, it is manifest 

that no reliance whatever can be placed on the main evidence 

for the Crown, including the alleged production by Karan Singh 

of articles belonging to the deceased and other things he is said 

to have disclosed. A brutal murder has undoubtedly been com- 

mitted and it is, in our view, owing to. the manner in which the 

case was investigated and tried that the guilty persons have 

escaped, whether they be the present appellants or others. We 

have no alternative but to set aside the convictions and sentences 

and direct the appellants to be released. s i 


Convictions set aside 


GULAB AND OTHERS CRIMINAL 
>» - ees, 
VEVSUS 1927 


EMPEROR* 


Penal Code, sections 353 and 225—Assaultıng an Amin and. rescuing 
from arrest ihe heir of a deceased member of a Co-operative Socttty _ 
—Arrest in persuance of recovery of arrears—Legality of—Co- 
operative Societies Act (1912), section 43—Rules 31 (4) and (10) 
framed under—Interpretation of—New proviso to sub-rule (4) of 
rule 31, effect of. 

The rule enunciated in the new sub-paragraph oA aftere 
para. 167 (g) of the Manual of Co-operative Society, Volume I is 
based on the new proviso to sub-rule (4) of rule 31 framed by 
the Local Government under section 43 of the Co-operative 
Societies Act of r912, which only limits the liabilities of the 
legal representatives to the extent of the assets which come 
to their hands as such from the deceased member or paste 
member. It places a limit on fhe property from which the 
contribution is to be realised but the liability of a legal re- e 

~ presentative, personal or othegwise, to the extent of the pro- 

perty which he inherits from the deceased member continues 

as before and the contribution may still be realised from him ag 

i * Cr. Ref. No. 552 of 1927 -S è 
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CRIMINAL to the extent of the assets of the deceased in hisehands in the 
same manner as.arrears of land revenue by his arrest and 








2387 detention, as one of the modes provided for in section 146 of 
GULAB the U. P. Land Revenue Act. e- . 
EMPEROR CRIMINAL REFERENCE by K.A. H. Sams EsQ., Sessions 


Judge of Benares. ° 
The applicants were not represented. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following is the Referring Onder : — 

This is an application in revision against a judgment of B. Birendra 
Pratab Sahi, Deputy Magistrate Ist class, sentencing the accused appli- 
cants to pay fines of Rs. 25 each under sections 353, Indian Penal Code 
and 225, Indian Penal Code for assauitıng an Amin and rescuing one Ram 
Charttr from arrest. 

The application for revision raises the important point whether a 
Liquidator of a Co-operative Bank can arrest the heir of a deceased 
member of a Co-operative Society for an arrear due from his deceased 
father. I am in considerable doubt whether under the law he can do so. 


It appears to me that the Liquidator can proceed only against the assets 
of the heir; wide the new sub-paragraph 9A after para. 167 (9) on page 
148 of the Manual of Co-operative Society, Volume 1. I am therefore 
of opinion that the heir cannot be made personally liable and that the 
arrest in the present case was not warranted by law. 
I therefore forward the record to the Hon’ble High Court with the 
recommendation that the conviction and sentence passed by the Deputy 
Magistrate bevset aside if the Hon’ble High Court agrees with my 
views. The Deputy Magistrate is asked to let me have an explanation 
within a week, 
“ The following is the Magistrate’s explanation :— - 
C With reference\to your order dated the 25th July, 1927, on the appli- 
cation for revision No. 61 of 1927 directing me to submit an explanation 
regarding a point of law raised in connection with a case decided by me, I 
beg to submit as follows :— 

The sole question which has been raised, as it appears from your order 
of reference to Hon’ble High Court, is “‘whethera Liquidator of a Co- 
operate Bank can arrest the heir of a deceased member of a Co- -operative, 
Society for an arrear due from his deceased father”, For a decision of this 
question the following considerations seem important. 

Section 42 (2) (4) of Co operative Societies Act of 1912 empowers a 

Py Liquidator ‘‘to determine the contribution to be made by the members ’ 
and past members of the Sogiety respectively to the assets of the e 
e society”. 
Under the Co-operative Societies (Amendment) Act, 1919 (U. P. Act 
III of 1919), section 2 any sum ordered by the Liquidator under section 
2 je Co-operative Societies Act, 1912 to be recovered as a contribu- 
$ tion to the assets of the society or as costs'of liquidation may be recover- 
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ed ona requisition being made in this behalf to the Collector by the Regis- 
trar of Co- -operative Societies in the same manner as arrears of land 
revenue (vzde Section 146 of the Land Revenue Act which provides the 
manner in which asrears of land revenue are to be realised). 

Now a reference to rule 31 (4) and (10) of the rules framed by the 
Local Government under section 43 of Co-operative Societies Act, 1912, 
(pp. 37-38, Co-operative Societies Manual, Vol. 1) will show that a 
liquidator is authorised to frame contributions not only against members 
and past membeis of the society but also against their legal representa- 
tives. The procedure which has to be followed is laid down in sub- 
rudes (4), (5) and (8) of rule 31 and where a sum assessed as contribu- 
tion against any member under the Liquidator’s order (under sub-rule 4) 
subsidiary 


cannot be recovered, the liquidator is authoused to draw up 
order or orders against any other member or members or their legal 
representatives’? and these orders are to be executed in the same 
manner as the original order. When the Collector receives a copy of the 
order passed by the Liquidator under sub-rule (4) or (10) through the 
Registrar with a requisition from the latter to recover the amount from 
the person named in the Liquidator’s order in the same manner as arrears 
of land revenue under section 42 (4A) of the Act (Vde sub-rule (8) 
of rule 31), he (or the Deputy Collector to whom he may have entrusted 
with the co-operative duties on his behalf as is the case in this district) 
forthwith proceeds to recover the amount from the peison noted in 
the Liquidator’s contribution order in the same manner as is laid down 
for the recovery of the arrears of land revenue one of the modes of the 
realisation of which is the arrest and detention of the defaulter (vzde 
clause (4) of section 146 of the U. P. Land Revenue Act). Any body 
who feels aggrieved with the Liquidator’s contribution order can go 
up to Registrar and seek redress for his grievances from him (zde sub- 
rule (11) of rule 31) but ‘the Collector has no business to enquire 
into the validity of the Liquidator’s contribution order and has no 
authority to meddle with it. I am attaching to this note a copy of the 
form prescribed by the Registrar, Co-operative Societies, which Liquida- 
tors are required to use in sending their contribution order to Collector 
thiough Registrar, and from zts perusal it will be plain that Liquidators 
are not even required to ‘‘ furnish information to Collector as to whe- 
ther the person from whom the sum named therein is to bé recovered 
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by the Collector is a member, past member or the legal reprẹsentative © 


of a member or past member. A Collector (or a Deputy Cellector put 
in charge of the Co-operative work of the district by him) is thus fully 
justified in taking measures to recover the sum mentioned in the conttbu- 
tion order as arrears of land revenue from the persons mentioned therein 
without entering into the merits of the contribution order as framed bye 
the Liquidator and forwarded to him by the Registrar, A Liquidator too, 
as I. have pointed out above, is fully authorised (vide sub-rules (4) 
and (10) of rule 31, pp. 37 and 3% Co-operative Societies Manual, 
Vol. 1) to frame a contribution order original or subsidiary as the 
cąse may be against the legal representative of a mem be,ggL a. past 
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member. 


In your order of reference you say that ‘‘ the Liquidator can proceed 
only against the assets of the heir’, and you base this opinion on the 
new sub-paragraph 9A after para. 167 (9) on page 148 of the Manual 
of Co-operative Societies, Vol. 1. In answer to this argument I beg most 
respectfully to submit that the rule 1eferred to by you is included in 
Part IV of the Manual which contains certain general instructions laid 
down by the Local Government for the guidance of its officers. These 
departmental instructions thus can by no means have the force of law. 
In fact they are expressions of opinion only for which the Local Govern- 
ment assumes no responsibility (wide paia. 4 of the Preface to the Ist 
edition of the Manual and para. 3 of the Preface to the 1923 edition of 
the Manual). Strictly speaking therefore this sub-para. referred to by 
you should not have been relied upon in interpreting the law. This 
however is merely technical. The rule enunciated in the new sub-para. - 
gA referred to by you (p. 148 of Vol. ı of the Manual) is itself based on 
the new proviso to sub-rule (4) of rule 31, p. 37 of Vol. 1 of the Manual 
framed by the Local Government under section 43 of the Co operative 
Societies Act, 1912. The new proviso, however, in my opinion, only 
limits the liabilities of the legal representatives to the extent of the assets 
which have come to their hands, as such from the deceased member or 
past member but it does not absolve them from all liability. Previous 
to the enactment of this proviso it used to happen that Liquidators 
realised the contributions due from a deceased member from the property 
of his legal representative even other than that which he had inherited 
from the deceased and this- caused much hardship and inequity in those 
cases where the assets inherited by the legal representative of a deceased 
member from him fell short of the contribution due from him. The 
new proviso Was added to do away with this inequity and to mitigate this 
hatdship. It places a limit on the property from which the contribution 
is to be realised but the liability of a legal representative, personal or 
otherwise, to the extent of the property which he inherits frem the 
deceased member continues as before. The contribution may still be 
realised from him to the extent of the assets of the deceased in his 
hands in the same manner as arrears of land revenue under rules already 
given above. That being so, the arrest and detention of the defaulter, 
which is one of the modes of the recovery of arrears of land revenue can 
stillebe enforced against him. There is nothing in the proviso to show 
that thfs particular mode of the recovery of arrears of land revenue, 
cannot be enforced against him. The proviso does, however, provide, 
as I have pointed out above, that the legal representative of a deceased 
member is liable to pay up the contiibution only to the extent of the 
assets inherited by him from the deceased member and when he has 
done so he will not be any mere liable to pay any portion of the con- 
tribution that then remains unpaid even though he has got other property 
from which the unpaid amunt could be recovered. Thys where the 
contribution due from a deceased member exceeds the assets of the 

aaa in the hands of his legal representative only that poréion of 


VOL. XXVI], HIGH COURT 99 
e : 
the contribution which equals the assets inherited by the legal repre- CRIMINAL 


sentative from the deceased member can be recovered from him under 163 
7 


sub-rule 4 of rule 31 read with sub-rule 8 of that rule (pp. 37, 38, Vol. 1 paca 

of the Manual of®Co-operative Societies) as arrears of land revenue and . GULAB 

the Liquidator is required to frame his contribution order against him EMPEROR 
e accordingly with this fact in view. There is nothing, however, to show 

that the portion of the contribution which equals the assets of the ° 


deceased member in the hands of his legal representative or the entire 
contribution, if it be less than this, can not be recovered by his arrest 
and detention under clause (4) of section 146, Land Revenue Act. 
This is how I interpret the new proviso to sub-rule 4 of rule 31, p. 37, 
Vol. 1 of the Manual of Co-operative Societies. 

Taking into consideration all the above mentioned facts I come to the 
conclusion that the heir of a deceased member of a Co-operative Society 
too can be arrested for an arrear due from his deceased father subject to 
the restriction given above by me which follows as a corollary from the 
new provision to sub-rule (4) of rule 31, p. 37, Vol. 1 of the Manual 
of Co-operative Societies. I therefore beg to differ from the contrary 
conelusion arrived at by you. 

The following judgment was delivered by 
WALSH, J.—It seems to me that the Magistrate was right. Walsh, J. 
I reject the ‘reference and direct the record to he returned to the 


court below. 
Reference rejected 
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Cr neal Procedure Code, sections 110 and TIJ (4)—417—Provistons Boys, J 
of—Allegations in—Method of proving— ‘ Suspicion ”? not admis- IOBAL 
stble evidence—General repute—Value of evidence relating to— ANWMAD, J. 
Appeal against order under section 118. 


No appeal lies against an order of the Sessions Judge sctting 
aside the order of a Magistrate calling on the accused to e 
furnish security for good behaviour for a year. e Ò. -E. v. 
Phullu, [1898] A. W. N., 127, Ali Mahomed v. Tarak, 13 
C. W. N., 420 and Chand Khan v. Q.-E., I. L. R., 9 Cal., 
878, followed. 

The allegations in section 110 can only be proved by direct 
evidence of people who have knowledge of facts to which they®° 
depose with the exception that in regard to all other clauses 
except clause (r) of section 110, a witness may give evidence 
of general repute. 

'‘ Suspicion” in the mind of a witness is not admissible e 
s: g * Cr. App. No, 669 of 1927 — . 
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evidence and therefore it cannot be a legitimate basis for find- 
inga bad character. 


CRIMINAL APPEAL by the Local Government from an order ' 


of BABU JoGINDRA NATH CHAUDHRI, Additiônal Sessions Judge 
of Moràdabàd. i 


Uma Shankar Bajpai (Government Advocate), for the Crown. 
Sailanath Mukerji, for the opposite-party. - 
The judgment of the Court was delivered by 


_ Boys, J.—This is an appeal on behalt of the Local Government 
against an order of a Sessions Judge setting aside the order of a 
Magistrate calling upon the opposite-party to furnish security for 
good behaviour for a period of one year. A preliminary objec- 
tion is taken that no appeal lies, and the importance of the ob- 
jection lies in the fact that if no appeal lies, then the Local 
Government can only apply to this Court in revision, and the 
ordinary principles governing interference by this Court on the 
revisional side will be applicable ; in other words, we shall have 
to be satisfied that the lower coart has erred, and erred prejudici- 
ally to the opposite-party om some question of law, or has so 
grossly erred in the principles which it has applied to the weigh- 
ing of the evidence that interference is called for. 


We are of opinion that the objection must be sustaincd. 
Under section 417 of the Code of Criminal Procedure the Local 
Government is only given the right of appeal against an acquittal. 
It is unnecessary to do more than to mention the sections to 
which we have been referred. They are as follows :—Sections 
118, 406, 417 and 423 of the Code. We think that there cannot 
be the least doubt that the terms “ conviction” and “ acquittal” 
are nowhere applied throughout the Code to an order under 
section 118, and that they are, in fact, wholly inapplicable. 
We think that this point is so clear that it is unnecessary to 
discuss it in greater detail; nor, in our view, does it require 
the suppo:t of authority. We may, however, mention that there 
are cases iepoited in Q.-E. v. Phullu(?), Alı Mahomed v. 
Tarak (°) and Chand Khan v. Q.-E.(*), which all bear on this 


point ang favour the view that we have stated. 


e 

We have, therefore, limited our consideration of this case 
by the principles ordinarily applicable to cases heard -on the 
revisional side. We have had placed before us the judgment 
of the learned Additional Sessions Judge, and it has only been 
* possible, apart from the weignt of the evidence, for the learned 
Government Advocate to make one serious criticism of that 
judgment. The learned Judge has in dealing with the prosecu- 
tion witnesses excluded altogether from consideration” the evi- 


(9) bfig8] A. W. N., 127 (2) [1908] 13 C. W. N., 420 
(3) [1883] I. L. R., 9 Cal., 878 i 
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dence of seven police-officers holding that the evidence of such 
police-officers “is of no value to prove bad character’. In this 
we think that he is clearly wrong if he means that it is not en- 
titled to consideraffon at all as being prejudiced evidence. If -he 
had said that it must be received with cauuon, he would, of 
course, have been right, and with a little more caution than would 
be necessary in the case of ordinay witnesscs who might prina 
facie be supposed to be independent, such as samindars and other 
persons of respectable position unconnected with the prosecution 
of offences or charges of this nature. The learned Judge having 
then, in our view, been wrong in, as it were, cutting right out 
of the record this evidence, the next question that we had to ask 
from the learned Government Advocate was whether he was 
prepared to say that the evidence of those seven witnesses was 
so valuable that, if considered, it would turn the scale. We did 
not understand him to be prepared to describe that evidence in 
. those terms, but we were jnvited to look at it, and we are not 
prepared to hold that there is anything so striking about it 
that it.would justify us in reweighing the whole of the evidence 
on the record. There are a succession of statements that the 
accused is reputed to be a habitual thief, robber and dacoit, but 
in at least some of the cases the evidence is also weakened by 
the police-officcr being allowed to state that the opposite-parly 
in this case “was suspected’ by him to be a bad character. lt 
has been laid down a number of times that suspicion in 
the mind of awiiness is not admissible evidence. There is 
nothing in the evidence of these witnesses so startling as to 
justify us in embarking on the course of reweighing the whole 
of the evidence. Again, however, for our personal satisfaction 
we have considered some of the evidence for the defence with 
a view to seeing whether it was strikingly of such a nature that 
the l&arned Judge’s reliance on it was not guided by the exercise 
of a judicial discretion. It would be quite impossible to hold 
that of the first half a dozen witnesses whom we have read. 
They are men of position, and most of them had opportunities 
of knowing about the accused, and they speak to his good 
character. We could only reject that evidence by holding that. 
they were deliberately committing perjury, and there is no 
` ground for any such aspersion. The worst that can be said 
against them is that their sympathies are with the accused, be- 
cause he has become a religious leader. It may be so, and 
quite probably is so, but there remains the fact that these per, 
sons who are respectable and hold responsible positions are pre? 
pared to testify to the good conduct of the accused since he 
left jail. We sce no reason, theycfore, to be drawn in to a 
reweighihg of the whole of the evidence on the record. There 
is nothing in the evidence of the half a dozen wiinesses_ whom 


we “have examined on both sides to suggest thatthe Pudge - 
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CRIMINAL was wrong in his estimate, and we see no reason’ for inter- 
1927 ference. 





EMPEROR Before we leave this case we think we should draw attention 
. . e 
v. to the notice that was framed under section r12 of the Code 
BABU Ram of Criminal Procedure. It is a long rambling production which 
Boys, 7. Covers more than a full page of printed foolscap. It refers only 
à to clause (æ) of section 110. It refers to burglaries and extor- 
tion, neither of which terms occur in clause (a) at all. It 
charges the opposite-party with committing thefts, and does not 
. charge him with that with which he should be charged, being 
“by habit” a thief. It tells him that he has been “ strongly 
suspected ” to have committed thefts etc. We have already 
noted that “ suspicion ” is not a legitimate basis for findings 
under section 110. A witness may have suspicion against a 
person in respect of whom he is giving evidence, but if he has, 
he ought to be able to give the grounds for that suspicion, and 
the value of the facts stated can then be weighed by the Magis- 
trate. The evidence which he can give of general repute is a 
totally different matter. A witness can come into court and say, 
“ This man is by general repute a habitual thief’. Whether his 
evidence is worth anything will depend upon his position, his 
partiality or impartiality, and whether the defence have by cross- 
examination been able to show that the witness has no real 
grounds for saying that he has knowledge of the general reputa- 
tion of the man in the dock. There should really be little diffi- 
culty in prosecuting these cases if the police and the Magistrate 
keep clearly in view the terms of the various clauses of section 
110 and the provisions of section 117 (4) of the Code of Crimi- 
nal Procedure, and if they bear in mind that the allegations in 
section 110 can only be proved by direct evidence of people 
who have knowledge of facts to which they depose with the ex- 
ception that in regard to all other clauses except clause (f) of 
section 110, a witness may say,“ I know the general repute of 
the man to be so and so”. Such evidence of general repute does 
not offend against the rule against hearsay evidence. This is not. 
hearsay. It is direct evidence given on the basis of the witness’s 
> own knowledge of a fact,—the fact that people are talking about 
this man ia a certain way, the fact that he has such and such a 
general reputation. yan 
For the reasons we have given above we see no reason to in- 
terfere with the order of the learned Additional Sessions Judge 
esctting aside the order of the Magistrate. The appeal, as it has 
been described, that is, thé application in revision, as we have e 
© held that it should be, is dismissed. 


The bail bond will be discharged. 





Appeal dismissed 
MESA . e 
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Agra Tenancy Act (II of r901), section 154—Rent assessed by Asstst- SULAIMAÑ, 


ant Collector—District Judges order of award of remand— When 


not amounting to a decree—No Appeal. BANERJI, J. 


An order which does not dispose of a case finally for the time 
being cannot be calied a decree which terminates the case. 
It may be that all the important points have been disposed of 
and the case has for ali practical purposes been decided: on the 
merits, but if something 1s still left to be done by the court of 
first instance before the suit is finally disposed of, the order can 
only be an order of remand and not a final decree. 

Where in a zemindars’ suit under section 154 of the old Tenancy 
Act, the Assistant Collector holding the defendants to be rent- 
free grantees, assessed the rent, but. on appeal, the District 
Judge being of opinion that the defendants were proprietors 
under section 158, by right of adverse possession, passed an 
order “allowing the appeal and setting aside the Assistant 
Collector’s decree and remanding the case to him with instruc- 
tions to assess revenue on the land’’, Aedd, that the order passed 
by the District Judge was not a decree but an order of remand 
from which no second appeal lay to the High Court. 

Anandgir v. Srintwas, 16 A. L. J. R., 711 and Zohre v. n 
Mangu Lal, 1. L. R., 28 All., 753, followed. 

SECOND APPEAL from a decree of D. C. HUNTER ESQ., 
District Judge of Allahabad,’ reversing a decree of S. W. BOBB 
EsQ., Assistant Collector, first class. 


Haribans Sahai and Peary Lal Banérji, for the appellants. 


M. L. Agarwala, Narain Prasad Asthana and N. C. Basu, 
for the respondents. 


The following is the Referring Order :— 
Boys, J .—This purports to be a second appeal from the appeal No. 269 


of 1923 filed in the court of the District Judge of Allahabad on the 11th æ 


‘of August, 1923, and decided by him on the 23rd of September, 1924. 
The question is whether a second appeal to this Court lies or not, and 
that has to be determined bya decision as to whether the order of the 
23rd of September, 1924 is merely an order of remand, is a decree, or is 
a combination of the two, partly a decree and partly an order of remand. 

The suit was brought by the plaintiffs as a suit under Chapter X of the 
Tenancy Act, (local) II of 1901. * The plaintiffs asked for assessment of 
rent on the defendants. The defendants claimed to be xankardars and 
claimed that that was equivalent to being proprietors. The trial court, 
the Assistant Collector, held the defendants to be liable to assessment 
° as * S. A. No. 87 of 1925 - 
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to rent. On appeal the learned District Judge held that he was bound by 
a finding between the parties in a litigation in 1897 that the defendants 
were xankardars. Yle did not specifically consider, as far as I appreciate 
his judgment, whether that finding involved th@r not being liable to 
assessment to rent. In the suit in question in 1917 the only question was 
whether they were liable to ejectment, and it was found that they were 
not so liable. The learned Judge then proceeded to dismiss the plaintiffs’ 
suit with costs on the ground that the defendants were nxankardars. Did 
this order stand alone, I should find it myself very difficult to hold that 
it did not amount to a decree pure and simple. 

It happens, however, that under the Tenancy Act in these cases there 
is a provision for the court taking a further step if ıt arrives at a conclu- 
sion such as that already quoted by me as having been arrived at in the 
present case; and that is that steps be taken to assess the revenue which 
the defendants may be liable to pay. In this case no dispute arose before 
the learned District Judge as to whether the defendants could be assessed 
to pay revenue or not. They expressed their willingness to pay. The 
learned District Judge then proceeded, after dismissing the plaintifs surt 
with costs, to remand the case to the trial court with instructions to assess 
revenue, 

The defendants were content but the plaintiffs have filed a second 
appeal against this order of the District Judge. The appeal is filed against 
the dismissal of the plaintiffs’ suit. 

A preliminary objection is taken that no appeal lies, because the order 
was an order of remand and that no appeal against such an order of 
remand is provided for in the Tenancy Act, and reliance ıs placed on the 
decision reported in 16 A. L. J. R., 711, Anand Gir v. Sri Niwas. In 
that case (I quote from the record which I sent for) the order from which 
an appeal was filed in this Court was as follows .— 

“Itis ordered that the decree of the lower court dated the 13th March, 
1916, be set aside and the appeal be allowed to the extent that the plaint- 
iff is entitled to be declared a rent-free grantee of so much of the dand in 
suitas he (sic) is entered in revenue papeis as occupancy tenant of, and 
that the suit be remanded to the lower court for determination of the 
revenue payable by the plaintiff-appellant. The appellant do get propor- 
tionate costs of this appeal’’. 

That order is on the printed form headed as ‘‘decree in appeal” and 
reference is made in the form to Order 41, rule 35. The particular print- 
ed fornfon which the order is endorsed can in no way be a decisive, 
factor and the order itself must be looked at. I find it impossible to 
distinguish that order in any material particular from the order in the 
present case. It was held in 16 A. L. J. R., 711 that the order of remand 
following upon what would by itself undoubtedly have been a decree was 
sufficient to convert the whole order into an order of remand from which 
no appeal would lie. : 

I am not aware that this de@ision has ever been referred to, except in 
22 A. L. J. R., 235, Umrao v. Lachhman, in which case their Lordships 
dives! to consider the correctness or otherwise of the decision.« Per- 
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sonally I am not able to feel satisfied that the first portion of the order 
of the District Judge is not definitely a decree, and if that be so, it 
appears to me that an appeal should be held competent against it. 
There have been Many decisions of the Board one way and the other, 
though as I have said the matter only appears to have been the sub- 
ject of one single decision, to which I have referred, in this Court. 

I am unable myself to interpret the first portion of the order in question 
as anything other than a decree. It definitely “decides the relations 
between the plaintiffs and the defendants, and the status of the 
defendants.™ 

If after the trial court has decided the question of the amount of re- 
venue to be paid by the defendants both parties are agreed that it is a 
reasonable decision, there would not, on the merits of that decision, be 
any appeal at all. Nor can it be said that if the parties are debarred 
now from filing a second appeal, they could later challenge the finding of 
the District Judge by filing an appeal from the decision of the trial court 
in the matter of revenue, even though they were content with that find- 
ing, for the finding of the trial court in the matter of revenue would not 
raise any question of the proprietary title and an appeal from the find- 
ing of the trial court, the Assistant Collector, would have to be filed in 
the court of the Commissioner. > j 

Itis clear that no revision from the order of the District Judge will 
now lie in this Court in view of the most recent Full Bench. If then 
the first part of the District Judge’s order is not to be construed as a 
decree, it would seem that it is final for all time and can never be 
challenged either in appeal or in revision. These are considerations to 
some extent merely of expediency and it may be argued thatif that is the 
result it is the fault of the legislature and the courts are not responsible 
for such a disastrous result. This is to some extent the view that was 
taken in 16 A.L. J. R., 711. Inthe present case Ido not, of course, 
suggest that these considerations are grounds for holding that what is 
nos a decree in the ordinary acceptation of the term, should be twisted 
into being held a decree. I am definitely of opinion that the order of the 
District Judge dismissing the plaintiffs’ suit with costs and declaring the 
defendants to be zankardars was definitely a decree and as such appeal- 
able, notwithstanding that there may be on the same bit of paper an 
order remanding another aspect of the case to the trial court. 

I am not, however, able to distinguish this case from the decision in 
16 A.L.J.R.,7t1. But I am bound by it, sitting as a sifigle Judge. 
The case will undoubtedly, whichever way I decide it, whether in 
accoidance with my own view, or in accordance with the case reported 
in 16 A. L. J. R., 711, be taken up further in appeal under the Letters 
Patent. It seems desirable therefore to settle. the matter forthwith by 
referring the case to two“Judges. e 


The judgment of the Court was delivered by 
SuLATMAN, J.—This case has been referred to a Bench of 


two Judges. This second appeal arises out of a suit brought by 
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certain zamindars under section 154 of the old Agra Tenancy Act. 
The Assistant Collector held that the defendants were rent-free 
grantees and liable to resumption and accordingly assessed the 
rent. On appeal by the defendants, the District Judge came to 
a contrary conclusion. , He held that the defendants have been in 
adverse proprietary possession of the lands and declared them tø 
be proprietors under section 158. He went on to hold that the 
suit ought to be dismissed. But finding that the revenue direct- 
ed to be assessed under the section had not been determined he 
passed an order in the following words :— “a . 

“I would allow the appeal and set aside the order and decree -of the 
Assistant Collector........e+++eee+e+++1 would remand the case to the 
Assistant Collector with instructions to assess revenue on the land ; 
otherwise the plaintiffs’ suit stands dismissed with costs on the ground 
that the defendants are xankardars”. 

By the word ‘otherwise’ he clearly meant ‘in other respects’ 
He further remarked that he had no objection to the Assistant 
Collector postponing the assessment of revenue in case the matter 
was taken up in second appeal. 


It is from this decree or order that this appeal has been pre- 
ferred. A preliminary objection was taken before the learned 
Judge before whom this appeal came up first that no second 
appeal lay. Having regard to the peculiar circumstances of this 
case the learned Judge was inclined to the view that it would be 
very hard on the plaintiffs if they are deprived of all remedy. 
He, however, felt that he was unable.to distinguish the present 
case from the decision in Anand gir v. Sriniwas (`). 


The decree passed by the learned District Judge is couched in 
unhappy language and it is also clear that it would have- been 
much better and would have saved the parties considerable trouble 
if the learned Judge had merely sent down an issue to the first 
court for the determination of the revenue and not remanded the 
case. As things however stand it is quite clear that the case was 
not finally disposed of on the 23rd of September, 1924. It did 
go back to the Assistant Collector’s Court and had to be restored 


~ to its original number in that court. It seems to us that an order 


which dbeg not dispose of a case finally for the time being, (sub- 
ject of course to any further appeal), cannot be called a decree: 
which terminates the case. It may be that all the important 
points have been disposed of and the case has for all practical 
purposes been decided on the merits, but if something is still left 
to be done by the court of, first instance before the suit is finally 
disposed of, the order can only be an order of remand and 

not a final decree. P 
This was the view expressed by a Bench of this *Court in 
Anand gir’s case referred to above. We agree with Boys, J. that 

i (1) [1918] 16 A. L. J. R., 711 : j 
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it is very diffigult to distinguish the present case from that report- 
ed case. The Act has now been amended and the difficulty 
created by the provisions of the old Act is not likely to arise in 
future. We are also unable to take a different view from that 
taken in the reported case which has been followed in numerous 
gases’since then. 

We must accordingly hold that. the order passed by the 
District Judge was not a decree, but an order of remand, and that 
no second appeal lies to this Court, vide Zohra v. Mangu Lal(*). 


We prefer to express no opinion as to any future remedy that 
may be open to the appellants. The appeal is accordingly dis- 
missed, but in view of the peculiar circumstances of this case we 
do not think that the appeal was a wholly futile.one. We direct 
that the parties should bear their own costs of this appeal. 


Appeal dismissed 
(2) [1906] I. L. R., 28 All., 753 
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Penal Code, section 173—Jntentionally preventing service of summons 
— Offence when made out—Personal service, what constitutes. 


The offence of preventing personal service of a summons 
must be in each case a question of fact. . 


Personal service may be made either by delivering or tendering 
but the tender must be areal tender of a document which is 
understood by the person to be served and he must have 
voluntarily waived actual delivery and indicated in some way 
that a tender was sufficient. 


A man who gets away from the serving officer with the 
obvious intention of not allowing him to hold any communica- 
tion with him at all and shuts himself in his house, is in- 
tentionally preventing service either by tender or by delivery 
within the meaning of section 173 of the Penal Code. Schadeo 
Rat v. Emperor, 16 A. L. J. R., 453 and The Queen v. Puna- 
malai Nadan, I. L. R., 5 Mad., 199, referred to and explained. 


CRIMINAL REFERENCE by A. L. MAHENDRA ESQ., District 
s e 


. Magistrate of Jalaun. ° 

The applicant was not represented. 

M. Waliullah (Assistant Government Advocate), for the 
Crown. 
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The following judgment was delivered by - , 

WALSH, J.—This case has been referred to the High Court 
on a question of what may- or may not constitute “ intentionally 
preventing service on himselt” of a summons Within the meaning 
of section 173 of the Indian Penal Code and it has bcen referred 
in consequence of a decision by the late Mr. Justice Knox in 
the case of Sahadeo Rai v. Emperor('), that inasmuch as a tender 
of summons is sufficient, a refusal to receive it does not amount 
to preventing service. . 


If the decision of my late brother goes as far as what was 
contended before the District Magistrate I find myself unable to 
agree, greatly as I respect every decision, especially on a question 
of criminal procedure, by that distinguished and experienced 
member of this Court. There isa similar decision reported in 
The Queen v. Punamalai Nadan(*).1 think that these decisions 
are liable to be misunderstood. The reasoning is based upon the 
method of service prescribed by section 69, Criminal Procedure 
Code. Sub-section 1 deals with personal service where it is 
practicable. Personal service may be made either by delivering 
or tendering, but it seems to me that the tender must be a real 
tender of a document which is understood by the person to be 
served, and he must have voluntarily waived actual delivery and 
indicated in some way that a tender was sufficient. I think 
therefore the offence of preventing personal service must be in 
each case a question of fact. A man might be so busily engaged 


_ orhis hands for example might be so dirty that he might say to 


the -server: “all right put it down on that spot”. On the other 
hand he might say: “it is no good delivering it, I cannot read, 
tell me what it says and that will satisfy me”. No doubt if the 
“man to be served gives the server an adequate opportunity of 
tendering the summons, the serving officer need not deliver it. 


In these particular cases it has been found that the person to 
be served, not only refused to receive it, but actually shut the 
door of his house in the face of the officer, showing clearly an 
intention to refuse to accept service, and an intention inconsistent 
with a tender. By sub-section 2 of section 69, the person to 


= whom the summons has been tendered may be required to sign 


a receipt om the back of one of the duplicates, and if he runs 
away and shuts himself in his house, he clearly cannot be asked 
to sign a receipt, and he shows his intention to prevent service. 
These arguments have been submitted to the High Court in the 
eMagistrate’s referring order, and I agree with them. My brother 
Knox, in the case referred to, pointed out that a mere refusal to 
receive a summons is not an offence. He did not deal with a 
case where the conduct is clearly intentional and prevents either 
form of service. f 


Gho] 16 A. L. J. R., 453 (2) [1882] I. L. R., 5 Mad., t99 
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In the Madras case the report says, as so often happens in CRIMINAL 
India, “ that the facts will appear from the judgment”, whereas 
in truth they do not. It merely appears that the accused refused 
to receive the sumfions, but it does not say what the tender was, RUDHUA 
nor whether they signed the receipt. The Court on that occasion 
followed a previous case but the facts in that case were different, 
because the summons was actually served upon the accused and Walstad; 
he threw it down afterwards, and therefore could not be said to 
have prevented service. I think a man who gets away from 
the serving officer with the obvious intention of not allowing him 
to hold any communication with him at all and shuts himself in 
his house, is intentionally preventing service cither by tender or 
by delivery, and that the accused in this case was rightly con- 
victed and fined. Let the record be returned. 
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Penal Code, sections 323 and 426—Conviction under— When bad—Non- 
compliance with provisions of section 263—Effect of. 

A Magistrate in trying a summary case in which no appeal lies 
must record his reasons for conviction in such a way that the 
court of revision will be in a position to judge whether there are 
sufficient materials to support that conviction. Empress v. Mohan, 
sA.W.N., 213, Empress v. Lachman, 6. A.W.N., 181, Empress 
v. Mohamad Hanif, 19 A. W.N., 81 and K.-E. v. Brijbası 
Lal, 10 A. L. J. R., 251, followed. ` 


e Where the Magistrate convicted the accused under sections 323 

and 426 of the Penal Code without recording the plea of the 

accused and his examination as required by cl. (g) of section 263 

and without giving a brief statement of his reasons upon which 

his finding was based, Ae/d, that the conviction was bad. 
CRIMINAL REFERENCE by H. J. COLLISTER ESQ., Sessions 

Judge of Jhansi. . = 

K. N. Laghate, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. . 


i 
The following is the Referring Order:— R 
This is an application in revision againgt the judgment of a Magistrate 
under which the applicants have been convicted in a summary trial under 
sections 323 and 426 of the Penal Code. 
The only pleas which can be entertained by me in revision are those 
embodied in paras. 4 and 5 of the application, which are to the effect that bel 
*Cr. Ref. No. 589 of 1927 ° 
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the provisions laid down under section 263 of the Crimiņal Procedure Code 
weie not followed in the Court below. 

The leamed Magistrate has not recorded the plea of the accused and 
his examination as required by clause (g) of sectien 263: he has not given 
a brief statement of the reasons upon which his finding is based, as 
required by clause (4); and he has not even recorded a finding that 
mischief was committed under section 426 of the Indian Penal Code. It 
is established that -a Magistrate in trying a summary case in which no 
appeal lies must record his reasons for conviction in sucha way that the 
court of revision will be in a position to judge whether there are 
“sufficient materials to support that conviction-—Vide Empress v. Mohan, § 
A.W.N., 213, Empress v, Lachman, 6. A.W.N., 181; Empress v. Mohammad 
Hanif, 19 A. W.N., 81; and X.-Z. v. Brijbasi Lal, 10 A.L.J. R., 251. 
It has apparently also been held by the Calcutta High Court in 


9 C.W.N., 76 that where a Magistrate has omitted to record the plea of the g 


accused, the conviction is bad. I have been unable to secure that ruling, 
but itis quoted at page 651 of Sohani’s Code of Criminal Procedure, 11th 
Edition. In my opinion the trial of the case under revision is vitiated 
by the Magistrate’s failure to comply with the provisions of section 263 
of the Criminal Procedure Code. The record will be sent to the Hon'ble 
High Court with a recommendation that the conviction and sentences be 
set aside and that if the High Court think fit, a fresh trial be ordered. 
Before the case is sent to the High Court, the learned Magistrate will be 
given an opportunity to submit any statement which he may wish to make 
in support of his procedure. 

The following judgment was delivered by 

WALSH, J.—I accept this reference, quash the conviction and 


direct the fines, if paid, to be returned. 
Reference accepted 


MOHAMMAD SHOAIB KHAN (Plaintiff ) 
Versus 
ZAIB JAHAN BEGAM AND OTHERS (Defendants) 


- Mohammeden Law— Widow entitled to dower—Possession obtained with- 
out fyrce or fraud—Can be retained till dower-debt paid. 


as a creditor for her dower, to hold the property of her:husband, 
of which she has lawlully and without force or fraud, obtained 
possession, until her debt is satisfied. 

Musammat Bebee Beehun V, Shetkh Hamed Husain, 14 Moo. I. 
A., 377 at 384 (P.C.), Ali Baksh v. Allahdad Khan, 1. L. R., 32 
All., gsx at 562 and Ramzan Ali Khan v. Asghart er I. L. 
R., 32 All., 563 at 566, followed. 


FIRST APPEAL from a decree of BABU KASHI P Addi- 
e 


e “TEA. No. 69 of 1926 connected with F. A. No. 388 of 1924 


The right ot a Mohammedan widow is founded on her power’ 
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tional Subordinate Judge of Aligarh. 


A. M. Khwaja, T. A. K. Sherwani and Mukhtar Ahmad, for 


the appellant. 5 


M. L. Agarwala and Sarkar Bahadur Johari, for the respond- 
ents. : 
. 


The following judgments were delivered :— 


SULAIMAN, J.—This appeal and the connected first appeal No. 
388 of 1924 arise out of two suits for recovery of possession 
brought by two sets of rival claimants against Musammat Zaib 
Jahan Begam the defendant in possession. It appears that Baksh 
Ali Beg was the last full owner of the property in dispute and- on 
his death he left a widow Musammat Hazur-un-nissa, a son Yusuf 
Beg and a daughter Musammat Hayat-un-nissa. The son and the 
daughter survived the widow. Thus they got two-third and one- 
third share respectively in the estate of Bakhsh Ali Beg. Yusuf 
Beg died in 1920 leaving Musammat Zaib Jahan Begam as his 


_ widow and his sister as two of his heirs. The remaining share in 


his estate would go to the residuaries, if any, and failing them to 
the distant kindred. It is an admitted fact that on the death of 
Yusuf Beg no claim was put forward either by any residuary or by 
distant kindred, and the names of Musammat Zaib Begam and 
Musammat Hayat-un-nissa were recorded on specific shares. 


In 1922 Musammat Hayat-un-nissa died and soon after her death 
the present plaintiff, Muhammad Shoaib Khan, obtained a sale-deed 
from Nur Beg and Yakub Beg who asserted themselves to be the 
residuaries of the deceased. Suit No. 39 of 1923, out of which 
this appeal arises, was instituted by Muhammad Shoaib Khan: 
The other suit was filed by Afsar Beg and others who claimed to 
be the distant kindreds. It may be mentioned that in the mutation 
court Musammat Zaib Jahan Begam succeeded mainly on the ground 
of ber possession. 


The rival claimants of course did not admit the title of the 
opposite-party and Musammat Zaib Jahan Begam denied the rights 
of both sides. The court below has found in favour of Afsar Beg 
and others and held that they are the distant kindreds, and has 
{ound that the plaintiff Muhammad Shoaib Khan has ‘failed .to 
prove that his transferors were the residuaries of the? deceased. 
It has further found that Musammat Jahan Begam is in possession 
of the estate left by Yusuf Beg, excluding of course her own share 
in lieu of her dower-debt. The amount of her dower-debt has: 
been found to be Rs. 5,000. Musammat Zaib Jahan Begam has® 
submitted to the decree in favour df Afsar Beg and others but 
Muhammad Shoaib Khan has appealed in both the suits. 

The main point which Muhammad Shoaib Khan had to estab- 


lish was whether his vendors. grandfather Moghul Beg was the 
own ‘brother of Haider Beg, the father of Bakhsh Ali Beg. “Phere 
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CIVIL \ is admittedly no documentary evidence to prove or disprove this 
= dence of the parties. The learned Subordinate Judge bas heard 
MOHAMMAD all the witnesses himself except one lady wh® was examined on 
SHOAIB Sak : : ; 

KHAN commission. It is therefore obvious that we should attach weight 
v, to his findings; but for certain remarks in his judgment which 
ZAIR JAHAN are based onan unsound reasoning we would not have taken the 
EGAM - : A : ` 
mk trouble to examine the evidence in such great detail as we have 
Sulaman, J. done. After criticising the evidence of the witnesses for the 
plaintiff the learned Judge has remarked that none of them is an 
independent witness. This remark, in our opinion, was unfounded 
as a good many of them are not connected with the plaintiff. Simi- 
larly his remark, that none of the witnesses had any relations 
or connection with the family of Haider Beg, was perhaps a 
little too wide as Muhammad Ahsan was connected by mar- 
riage. Then again his remark that Muhammad Ahsan who 
was related to Musammat Hayat-un-nissa, his sister-in-law, was 
not also an independent witness, was not justified when he 
found that the plaintiff was in no way related to Musammat 
Hayat-un-nissa. Lastly he has mentioned the names of the 
witnesses produced by the defendants in one breath and then 
simply stated that they satisfactorily prove both the pedigrees 
and are more reliable and respectable than the witnesses for the 
plaintiff. He has also added that their statements are supported 
by documentary evidence. The documentary evidence has no 
bearing on the question before us and does not touch the plaintiff's 
case. We have been led through the evidence of the witnesses 
for the defendants and we find it difficult to say that they are 
more reliable or more respectable. Having. regard to these 
circumstances we have felt it our duty to examine the evidence 
for the plaintiff on whom the burden undoubtedly lay and to see 
for ourselves whether that evidence is sufficient to establi8h his 

case. 


Itis an admitted fact-that Bakhsh Ali Beg died some 30 to 

40 years ago and that his father Haider Beg was kiled during 
the Mutiny, who was then about 60 years of age. Bakhsh Ali 

~ Beg undoubtedly lived at Sahawar whereas Moghul Beg, the 


grandfathér of the plaintiff's vendors, lived at Sikandra Rao.. 


It is however the plaintiff's case that they both came from 
Sikandra Rao and Haider Beg migrated to Sahawar because-he 
was married to a lady of that village. The learned counsel for 
° the appellant has laid great stress on the circumstance that the 
defendants did not produce any witness from Sikandra Rao to 
rebut the evidence produced by the plaintiff and disprove the 
pedigree and further that *they have not set up any counter- 


link in the pedigree. The case depends entirely on the oral evi-* 


ù 


° pedigree of Moghul Beg which would suggest that he had a father ` 


otheshan Muhammad Beg. ° 


~— 
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The plaintjff’s case however rests on the evidence of five 


--witnesses including Nur Beg, one of his transferors. The court 


below has rightly remarked that Nur Beg having himself trans- 
ferred the propertytto the plaintiff would naturally be expected 
to support the plaintiff’s claim and he cannot be considered an 
ipdependent witness. Furthermore, it appears that Nur Be 
is on his own statement about 50 years of age and had not seen 
either Muhammad Beg or Haider Beg. The cross-examination 
of Nar Beg suggests that he did not attend the marriages of Yusuf 
Beg, Yaqub Beg, Siddiq Beg and Abbas Beg, although being a 
relation it might have been expected that he would be invited. 
It is also a fact that in the course of his cross-examination he 
made a mistake and said that Musammat Hazur-un-nissa was the 
name of the daugbter of Bakhsh Ali Beg whereas it is an admitted 
fact that she was the widow of Bakhsh Ali Beg. . 


The next witness is Ishan Ali Beg. The learned Subordinate 
Judge has rejected his evidence on the ground that he does not 
belong to the family of the parties and has no connection or rela- 
tion with any of them. Ihsan Ali’s statement was that he lived 
in a village some four kos away from Sikandra Rao and he knew 
Moghul Beg as he learnt the art of wielding the lathi from him. 
In this way he was able to state that Haider Beg and Moghul 
Beg were own brothers. In his cross-examination Ihsan Ali Beg 
stated that Ghafur, another witness, was also a pupil of Moghul 
Beg. Reading his statement it is quite clear that he intended to 
suggest that the only thing which Moghul Beg used to teach was the 
art of wielding the /azhz and although the answer was not so de- 
finite it is a naturalinference that he meant to state that Ghafur 
also was a pupil of Moghul Beg in the same art. Although this 
witness said that he had seen Muhammad Beg he was not able 


to state where Muhammad Beg was employed, nor could he say 


how tany daughters he had. He could not also say whether 
Zaman Beg had any daughters. Further questions disclose that 
he did_not know correctly how many wives Moghul Beg had 
although he admitted that Moghul Beg was married in a family at 
Sikandra Rao. This witness is contradicted by Muhammad Ghafur 
Khan who denied that he ever learnt the art of wielding /athd from 
Moghul Beg. It also appears that he has not got ap ‘intimate 
‘knowledge of the affairs of the family of Haider Beg. If the 
explanation is that he was living at a distance of four kos from 
Sikandra Rao then it makes it less probable that he knew definite- 
ly whether Haider Beg and Moghul Beg were own brothers. 


The third witness Muhammad Ahsan has not been believed 
by the learned Subordinate Judge on the untenable ground that 
he was nat an independent witness, Wut we have already referred 
to this matter above. However, his cross-examination indicates 
that ehe has been living mostly at Meerut for the last Imar 20 
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e 
years. His only source of information is the cirgumstance that ' 
his sister-in-law Musammat Hayat-un-nissa once went to Sikandra 
Rao and on return told him that she had been to the house of 
an uncle in connection with some marriage. *He further stated 
that one or two years before that he had made some enquiries 
about his brother’s wife’s family, but when cross-examined iy 
detail he could not say. how long ago Zaman Beg died, nor did he ° 
know where people of Zaman Beg’s maternal line came from, 
nor could he say where Moghul Beg was really married. If this 
witness had known Haider Beg and Moghul Beg one might 
expect that he would know where Moghul Beg was married. 
Muhammad Ahsan is not a man of any high position and earns 
Rs. 20 per mensem as a servant of a vazs of Meerut. He is not 
a witness on whom implicit reliance could be placed. 


-Ghafur Muhammad Khan comes from Sikandra Rao and may 
have been expected to know something about the family of Haider 
Beg if he really came from Sikandra Rao. But this witness also 
is a person of no status and his average income per mensem 1s 
only about Rs. 10. His cross-examination shows that he is not 
intimately acquainted with the names of the descendants of 
Muhammad-Beg. He admits that he has no relationship with the 
members of the family of Nur Beg and Yaqub Beg and that in 
fact they are not members of his brotherhood. He does not 
even know any of the children of Bakhsh Ali Beg. His state- 
ment is that he saw Bakhsh Ali Beg only once 30 or 32 years 
ago and at that time he was a resident of Sahawar. He admits 
that he was employed abroad and used to live there, and that he 
lives for the most part outside Sikandra Rao. We therefore 
find it very difficult to accept this man’s testimony when it has 
been rejected by the learned Subordinate Judge who has described 
him as a got-up and tutored witness. This completes the entire 
evidence on behalf of the plaintiff. E 


No doubt there are some circumstances in the conduct of 
the defendants which might seem to strengthen the plaintiff's 
case, but his case must stand or fall by his own evidence. In 
a case of this kind when the deceased ancestors died a long num- 
ber of years ago and when all the evidence that is forthcoming is 
of witnesses of small status it is not safe for us to differ from the, 
view taken of that evidence by the learned Subordinate Judge 
who had the opportunity of seeing the witnesses and examining 
their demeanour. It may be that he has given some reasons 
which are not strictly sound, nevertheless his general impression 
of the evidence stands and that és against the plaintiff. 


It is not necessary for us to consider the other point which 
was raised in this appeal, nanfely, whether Musammat Zaib Khan 
Begam has made out her case that she is in possession of the 
propesty left by Yusuf Beg in lieu of her dower-debt. The first 


e . 
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argument is that at the time when the mutation of names was CIVIL 


effected in her favour she did not profess to enter into possession ane 

in lieu of her dower debt and that therefore she cannot be allowed a 

to retain the propetty on that plea. No authority has been cited MOHAMMAD 
before us which would show that unless and until the widow ee 
actually enters into possession of the estate on the express asser- v. 
tion that she is taking possession -in lieu of her dower debt, she 74B JAHAN 
cannot subsequently be allowed to raise sucha plea. We are pees 
inclined to think that the observation of their Lordships of the Sw/aman, J. 
Privy Council in the case of Musammat Bebee Bechun v. Sheikh 

Hamed Hussein(?) makes it clear that 


‘the right of a widow is founded on her power as a creditor for her 
dower, to hold the property of her husband, of which she has lawfully 
and without force or fraud, obtained possession, until her debt is 
satisfied ’. 
In many subsequent judgments the learned Judges have been 
careful to use the words ‘retain possession’. We may also refer 
to the case of Ali Baksh v. Allahdad Khan(’*) where Richards, J. 
remarked 
"In my opinion, where a Muhammadan widow entitled to dower, gets 
` quietly and peacefully into possession without fraud, she is entitled to 
retain possession until her dower-debt is paid ”, 
as also the remark of Tudball, J. in the case of Ramzan Ali Khan 
y. Asghari Begam (*) , that 
“the balance of authority is in favour of the view that a widow, who 
from the nature of things on the death of her husband in many instances 
finds herself in possession of some, if not of the whole, of her husband’s 
estate, is entitled to hold that estate against other heirs until her claim 
to dower is satisfied, without being asked to show either consent on 





their part or on that of the deceased husband ”. 


It seems to me that if the power to retain possession of the 
estate so long as her dower-debt is not satisfied is exercised as a 
power of a creditor, the defendant Musammat Zaib Jahan Begam 
is entitled to say that her dower-debt must be satisfied before 
she is dispossessed provided of course she did not enter into 
possession unlawfully or with force or fraud. There is no 
evidence to show that there was any force exercised or any fraud ° 
„practised. Musammat Jahan Begam was undoubtedly% co-sharer 
and her entering into possession even of the undivided whole, 
cannot be called unlawful. 


The next point urged is that on the death of Yusuf Beg she 
allowed Musammat Hayat-un-nissa’s name to be recorded in the* 
reyenue papers and must therfore be taken to have given up 
possession of a part of the estate. The names of both were 
recorded» jointly and the defendan? has a finding of the revenue 

(1) [1873] 14 Moore’s Ind. App., 377 at 384 ð 
(2) Pigro] I. L. R., 32 All., 551 at 562 (3) [r910] I. L. R., 32 All, S6ypat 566 . 
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court in her favour that she was in possession of the whole even 
in the life-time of Musammat Hayat-un-nissa. In any case she has 
now entered into possession both as an heir and on the claim of 
her dower. The mere fact that there was®a contest in the 
mutation court is immaterial for there was a similar contest in the 
case before their Lordships of the Privy Council referred ta 
above. Iam therefore of opinion that this circumstance does 
not debar the lady from pleading that so long as her dower-debt 
due from Yusuf Beg has not been satisfied, his heirs cannot 
dispossess her. 

I would dismiss this appeal with costs. 

ASHWORTH, J.—I concur. 

By THE CourtT.—This appeal is dismissed with costs. 
i Appeal dismissed 


` 


TARA KIRAN AND ANOTHER (Plaintiffs) 
VEYSUS 
HARIKISHEN DAS AND OTHERS (Defendants) * 


Hindu Law—Joint family Property—Deed executed by mother for 
payment of previous debts binding on family and for meeting 
expenses of father’s defence in criminal case—Decree against 
mother—Binding on minor sons. Š 

Where the decree in execution was obtained against the 
mother of the plaintiffs who were minors, on the basis of a deed 
executed by her under which she herself had raised the money 
but the debt which was the foundation of the decree, was 
incurred in order to pay off the previous debts of the plaintiff’ s 
father which were binding on the family, and'to meet the 

~heavy expenses of the father’s defence, the latter being in jail 
at that time in connection with a certain riot case, held, that 
the plaintiff was bound by the decree. Deb: Mangal Prasad 
v. Mahadeo Prasad, I. L. R., 34 All., 234, Devji v. Shambhu, 
I. L. R. 24 Bom., 135 and Veerabadra Aiyar v. Marudaga 
Nachiar, I. L. R., 34 Mad., 188, referred to. 

FIRST APPEAL from a decree of BABU JOTI SARUP, Second 

Subordinate Judge of Saharanpur. 

B. E. O'Conor, N. C. Vaish, Bhagwati Shankar and Kailas 

Chandra, Mital, for the appellants. 

M. L. Agarwala, Surendro Nath Sen and Kailas Nath Katju, 
for the respondents. 

The judgment of the Court was delivered by , 

SULAIMAN, J.—This isa plaintiffs appcal arising out of a 
*suit for a declaration by the sons of Jagannath Prasad that the 
joint property belonging to the® family was not attachable and 
saleable in execution of a simple money decree obtained by the 
defendant No.1 against théir mother. The facts leading up to 
this litigation are as follows :—Jagannath Prasad and his two 

—_ *F. A. No. 143 of 1925 : 
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minor sons, the present plaintiffs, formed a joint Hindu family 
and owned considerable property. About 1918, Jagannath 
Prasad became heavily indebted, though it is not clear that there 
were- any mortgagés on his estate in existence at that time. In 
October 1918, he was arrested in connection with the Katarpur 
riot and admittedly remained in jail till August, 1919 when he 
was actually convicted. At first he was ordered to be transported 
for life, but later on the sentence was reduced to one of seven 
years’ imprisonment. 


On the 10th of February, 1919, while Jagannath Prasad was 
-in jail, he executed a deed of gift of a 5 biswa share in mauza 
Nasirpur Khurd in favour of his wife Musammat Parbati. The 
recital contained in the deed is that she was faithful and obedient 
to him and he had love for .her and in consideration thereof he 
had gifted the property to her. Subsequently, on the 27th of June, 
1921, which was long after his conviction, Musammat Parbati 
executed a deed purporting to be a mortgage-deed for Rs. 15,500 
in favour of the defendant Hari Kishan Das. This document 
was attested by Jagannath Prasad himself. It recited that there 
were debts.due from the lady and her husband Jagannath Prasad 
and it was necessary to make arrangements for their payment. 
The consideration consisted of Rs. 3,133 set off against an amount 
due to the creditor himself, about Rs.3,000 due from the executant 
on the basis of promissory-notes executed by her and the balance 
of about Rs. 8,000 and odd on account of previous debts of 
Jagannath Prasad. Under this document she hypothecated the 
share which had been gifted to her by her husband. In 1924, 
the defendant sued and obtained a decree for recovery of this 
amount, but the decree was only a simple money decree inasmuch 
as he failed to prove that the document had -been duly attested 
and was effective to create a charge on the property. In execution 
of this decree he sought to attach the very property which had 
been included in the deed. An objection was raised on behalf 
of the minors in the execution department, and these objections 
being disallowed, the present suit for declaration was filed. 


` The plaintiffs’ case in the plaint was that the document 
purporting to be a deed of gift in favour of their mother was a 
wholly fictitious document and that it was never given effect to 
‘and she never obtained possession under it. It was further 
asserted that the father had no power in law to gift the property 
to the mother and therefore the transfer was in no way binding 
on the plaintiffs. In his written statement the defendant pleaded® 
that it was the duty of Jaganndth Prasad to maintain his wife 
Musammat Parbati and to provide her food and raiment and that 
it was with that object that he gifted a very small portion of 
the estate to her and gave itto her as stvidhan property of 
which she became an absolute owner. The written statemem>then 
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went on to allege that the mortgage-deed was executed for the 
purpose of raising money to pay off the previous debts of Jagan- 
nath Prasad and for raising money to meet the expenses of the 
criminal case which was pending against hime that the document 
was executed with the consent of Jagannath Prasad and was 
binding on the plaintiffs. 

The learned Subordinate Judge has rejected the theory that 


Sulaiman, J. the deed of gift was executed in lieu of maintenance and has also 


rejected the theory put forward in evidence on behalf of the plaint- 
iffs that it was a fictitious document executed in anticipation of 
an apprehended confiscation of Jagannath’s estate. His finding 
amounts to this that the property was given to Musammat Parbati 
under an absolute gift by which she became full owner. He has 
then gone on to find that the money under the mortgage was 
borrowed by Musammat Parbati for paying the debts of Jagannath 
Prasad and for defraying the expenses of the defence of her hus- 
band and therefore she was entitled ds de facto guardian of the 
plaintiffs to contract debts to pay off such previous debts of their 
father. On these findings he has decided the main issues which 
arose in the case against the plaintiff. As the defendant did not 
in the written statement take up the position that the gift was 
made to Musammat Parbati in order to enable her to raise funds 
for the purpose of meeting the expenses of the defence, and 
inasmuch as we find that the bulk of the amount raised under the 
mortgage-deed was to pay off the debts which had been incurred 
long before the criminal prosecution, we find it very difficult to 
accept the hypothesis of the learned Subordinate Judge that the 
transfer was made with that-object in view. Asa matter of fact 
even up to the time when interrogatories were sent for the ex- 
amination of Jagannath Prasad the defendants’ case appears to 
have been that the gift was made for Musammat Parbati’s main- 
tenance, as the frame of the question No. 10 in the interrogétories 
would.suggest. This theory is therefore contrary to the defend- 
ant’s pleading and contrary to the recital in the deed of gift and 
we find it difficult to accept it. If the gift was made for the 
purposes of maintenance of Musammat Parbati then it will be very 
difficult to hold that it conferred an absolute estate on her. On 
principlé it would seem that when the necessity for the maintenance 
should disappear, the gift itself would come to an end. We might 
refer to the case of their Lordships of the Privy Council—Dedi 
Mangal Prasad v. Mahadeo Prasad(*) where the share allotted 
to a widow on a partition in lieu of her mamtenance was held not 
*to confer an absolute estate on her but to devolve on the heirs of 
her husband after her death. ere would be no objection to the ` 
validity of a transfer in lieu gf maintenance because in our opinion 
the view of the court below that the property transferre¢ was only 
a fractional share of the whole estate is correct. Gaoi to its 
SS (1) [rgr1-12] I. L. R., 34 All., 2 : 
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view it amounted to about 1/5th of the whole estate and accord- CIVIL 
ing to the evidence of the witnesses for the defendants it did not i927 
amount to more than 1/6th—in any case it would not be an — 
unreasonably large Share. We are, however, of opinion that the Cane 
second ground which is made the basis of the decision of the court a 
helow is sounder. The position at the time was this, Jagannath HARI- 
Prasad was confined in jail and was unable to look after the KISHEN Das 
management of the estate. His two sons were minors of tender Sulaman, J. 
age and were utterly unable to manage the estate. The only person 
who could look after the affairs under the circumstances was his 
wife Musammat Parbati. She was also the de facto guardian of 
the minor sons for the time being. At that time there were large 
debts outstanding against the husband Jagannath Prasad. There 
is no suggestion in this case that these debts were in any way 
tainted with immorality or illegality, nor has it been suggested 
that these debts were not in fact due. The position therefore 
was that the creditors of Jagannath would have sued for their 
debts and in execution of the decrees obtained by them would 
have proceeded against the family estate by attachment and sold it 
off in satisfaction of their claims. It is also a fact that the family 
had to defend Jagannath Prasad in the criminal case pending 
against him. That case proved to be very expensive and accord- 
ing to Jagannath Prasad’s own statement something like Rs. 20,000 
or 25,000 was spent by the members of his family for his defence. 
Jagannath Prasad admits that a good part of this amount was 
borrowed by his wife Musammat Parbati. Some of the accounts 
of the creditors like those of Khub Chand show that the borrow- 
ing commenced after Jagannath had been actually arrested. One 
of the promissory-notes on which money was borrowed by 
Musammat Parbati is dated the 1st of July, 1919 while Jagannath 
Prasad was undergoing his trial. There was therefore full justifica- 
tion fôr the court below to record a finding that the bulk of the 
amount was raised either for the purpose of paying off debts due 
from Jagannath Prasad or for meeting the expenses of his defence. 
This however cannot be said with regard to two items borrowed 
by Musammat Parbati under promissory-notes, dated the 30th of 
September, 1920 and the 22nd of July, 1921 which were`long after . 
the conviction of Jagannath Prasad. aah 


Even when allowing the creditors to sue for their money by 
obtaining decrees and proceeding against the family estate Jagan- 
nath Prasad obviously allowed his wife to raise money in order to 
pay off the bulk of these debts. That the defendant acted in good 
. faith is abundantly proved by some of the letters, which have been 
proved, which passed between the parties at the time. In his . 
statement Jagannath Prasad has admitted that the money was 
raised by ħis wife with his full consent and he actually attested 
the document. There is plenty of documentary evidence to prove 7 
that Hari Kishan Das has paid off the previous debts which were -° 
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specified in the deed excuted by Musammat Parkati. The only 


thing that had happened is that in the suit which was instituted 
by Hari Kishan Das, the present. plaintiffs were not impleaded as 
parties. If they had been impleaded they would probably have 
been represented by their motheras de facto guardian, and in view 
of the fact that they were not challenging the validity of those 
debts it is difficult to see what defence they could have put forward 
to that suit. Although, therefore, technically speaking, they were 
not represented in that proceeding, it is quite clear that they have 
not been prejudiced in any way substantially. We are, therefore, 
of opinion that, although the decree in execution was obtained 
against the plaintiffs’ mother on the basis of a deed executed by 
her under which she herself had raised the money, the debt which 
is the foundation of this decree was incurred in order to pay off the 
previous debts of the plaintiffs’ father which were binding on the 
family. The case is somewhat analogous to the case of Devji v. 
Sambhu(?). The principle laid down .in that case was subse- 
quently approved by the Madras High Court in the case of 
Veerabadra Aiyar v Marudaga Nachiar(?). The difference 
between the present case and that before the Bombay High Court 
is that there the husband was not dead but was in jail, whereas 
in the Bombay case the husband was dead, but in both cases the 
property did not devolve on the widow but on the minor sons, 
and the decree had been obtained against the widow personally 
without impleading the minor sons. Another distinction perhaps 
is that inthe Bombay case the suit was brought to recover the 
debt due by the husband himself, whereas in the present case the 
suit was brought to recover the debt due by the lady- which had 
been raised for the ,purpose of paying off the debts due by the 
husband. We however think that the principle underlying that 
case applies to the present case, and that it would be inequitable 
to hold that the plaintiffs are not bound by the decree olstained 
against their mother, although the original debts which were the 
basis of the decree were really binding on them. 


The defendant however has failed to prove that the two debts 
raised by Musammat Parbati on the promissory-notes of 1920 and 
1921 were in any way binding on the plaintiffs. 

We accordingly allow this appeal in part and modify the 
decree of the-court below to this extent that we declare that the 
family property of the plaintiffs is not liable to attachment and 
sale so far as the amount together with’ interest due on the pro- 
missory-notes of 1920 and 1921 is concerned, and that it can be 


attached and sold in satisfaction of the decree for the remaining. 


amount. We direct that the parties should receive and pay costs 
in proportion to their success and failure. ; 
. Appeal allowed in part 


(1) [1899] I. L. R., 24 Bom., 135 (2) [1910] I. L. R., 34 Mads, 188 
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VEVSUS 1927 , 
MONMOTHO NATH MUKERJEE (SINCE DECEASED) omh, 


eed December, 5 
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Indioen Registration Act, secticn 3 g5—" Person execiting”—Meonmg of eee 

The words ‘‘person executing” in section 35 of the Indian LORD 
Registration Act cannot be read merely as “ person signing” at a 

but mean ‘‘the person who by a valid execution enters into SINHA 
obligation under the instrument’. Under section 35 the appear- SIR JOHN 

ance is for the purpose of admitting the execution already ~ WALLIS 


accomplished, and there is nothing to prevent the executing 
person appéaring either in person or by any authorized and 
competent attorney in order to make a valid admission. 

A conveyance was signed on behaif of 4B by his agent 
CD purporting to Act under a power of attorney, and before the 
Registrar execution of the document was admitted on behalf of 
AB not by CD but by another duly authorized agent EF. 
Held, that the registration was valid, and it was not neces- 
sary that CD alone should admit execution before the Regis- 
trar, and as execution of the document was admitted by 4B 
before the Registrar by a duly authorized agent, the admission 
would cover both the signature and the power of CD to sign 
on behalf of A# and the non-production of the power of 
attorney in favor of CD was immaterial. 

APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 


L, deGruyther, K. Coand S. A. Kyffin, for the appollant. 
Sir G. R. Lowndes, K. C. and B. Dube, for the respondent. 
The following judgment was delivered by 


VISCOUNT SUMNER.—This appcal arises in a vendor's suit Krscount 
for specific performance of a contract, dated the 20th February, eee 
1920, for the sale of a house, No. 13, Marsden Street, Calcutta. © 
The appellant defended the suit on the ground that hẹ Gould not 
be required to accept the title offered to him, because (æ) ihe 
house was included in an outstanding and enforceable mortgage, 
dated the 27th March, 1886, which constituted a blot on the title, 
and (b) because, partly by reason of the vendors’ failure to pro- 
duce a certain power of attorney, whic ought to have been pro” 
duced, and partly because the person, who appeared before the 
Registrar to acknowledge the execujion of the conveyance with 
which the vendors’ title began, did not satisfy the requirements of 
the Registration Act, the title offered was incomplete. Ghose, J. ° 

j *P, C. A. No. 104 of 1925 . 
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C1VIL ‘upheld his objection, but his judgment was reversed by the High 
ion Court of Calcutta on appeal. 
PURAN The facts are these. On the 29th April, ’r853, Hari Mohan 
CmanD Sircar executed a family deed of trust of sundry properties, which 
NAHATTA included the house in question. In 1879 his grandson, Broje 
Monmotuo Nath Sircar, was’a trustee. On the 19th May, 1879, a suit was 
NATH brought against the trustees for the construction of this decd, for 
MUKERJEE the ascertainment of the respective rights of the parties interested 
Viscount thereunder, and for directions as to the administration of the trust. 
Sumner. 





By a decree dated the 31st August, 1885; it was declared 
inter alia that Radha Nath Sircar, another grandson and one of 
the beneficiaries, was entitled to a one-sixth share of the surplus 
income of properties which included No. 13, Marsden Street, and 
after other declarations and directions it was ordered that the 

. trustees should retain their costs of suit out of the trust proper- 
ties. Thereupon, and while further proceedings in the suit were 
still pending, Radha Nath Sircar mortgaged his one-sixth share on 
the 27th March, 1886. This is the outstanding mortgage in 
question. On 10th March, 1887 a further order was made in the 
suit for sale of No. 13, Marsden Street and other propertics, in 
order to raise the money for payment of the trustees’ costs pay- 
able under the decree of 31st August, 1885. The sale was duly 
held and the house was bought by the father of the present res- 
pondents, the vendors to the appellant. Pursuant to the order of 
the court the trustees, Upendra Nath Bose and Brojo Nath 
Sircar, executed a conveyance accordingly on the 2nd September, 
1890, which was registered on the 2nd May, 1891. For some rea- - 
son the conveyance was signed on behalf of Brojo Nath Sircar by 
Joy Krishna Bose, purporting to act under a power of attorney 
dated 30th June, 1889. This is the document which is not.forth- 
coming. When the conveyance came to be registered, Brojo Nath 
Sircar again acted by an attorney, not Joy Krishna Bose, but 
another person. The objection taken is that only Joy Krishna 
Bose, the person whose hand signed the conveyance, could appear 
as one of the persons executing it so as to make the registration 
valid, and that the appearance and admission by the second attor- 
ney, or, infleed, of Brojo Nath Sircar himself, would not suffice for 
a valid admission of execution of the conveyance before the Regis- 
trar. Accordingly, under the Indian Registration Act, 1877, 
sections 34 and 35 and other sections, the conveyance was not 

e validly registered. It is evident that, if the execution of the con- 
veyance on the part of Brojo *Nath Sircar was validly acknow- 

. ledged before the Registrar, the non-production of the power of 

attorney held by Joy Krishna Bose is immaterial, sincg the-ad- 
mission of Brojo Nath Sircar that he was bound by the deed, as 
executed, would cover both the signature and the power of attor- 

° ney to sign. 
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In their Lordships’ opinion these objections fail. Radha Nath 
Sircar could only mortgage such interest as he took under the 
deed as declared by a competent Court and the interest declared 
in the interim decree of 1885 was subject to further orders and 
directions to be given by the Court in further proceedings in the 
same suit to provide for payment of the costs of the suit itself. 
The mortgagee therefore took subject to the sale, which was sub- 
sequently ordered, and the mortgage cannot prevail against the 
conveyance of 1890 or encumber the title to the house conveyed. 
The principle laid down in Chatterput Singh v. Maharaj Baha- 
dur (') applies equally to the suit now in question as to the case 
of a suit for administration of the estate of a deceased person, 
which was the matter then before their Lordships. No reasonable 
ground for distinguishing it has been pointed out. 


By section 35 of the Registration Act registration is directed 
when certain persons have appeared, have been duly identified, 
and have admitted the execution of the document propounded, 
and the necessary persons are “ the persons executing the docu- 
ment”. The appellant contends that in these words executing 
means and means only “actually signing’. Their Lordships can- 
not accept this. A document is executed, when those who take 


- benefits and obligations under it have put or have caused to 


be put their names to it. Personal signature is not required, and 
another person, duly authorised, may by writing the name 
of the party executing, bring about his valid execution, and 


- put him under the obligations involved. Hence the words “ per- 


son executing” in the Act cannot be read merely as “ person 
signing’. They mean something moré, namely, the person 
who by a valid execution enters into obligation under the instru- 
ment. When the appearance referred tois for the purpose of 
admitting the execution already accomplished, there is nothing to 
prevent the executing person appearing either in person or by any 
authorised and competent attorney in order to make a valid 
admission. Their Lordships have failed to find in the scheme of 
the Act anything repugnant to this construction. Any other 
would involve risk of confusion and might even defeat the statu- 
tory procedure by multiplying the persons, who have to be traced 
and induced to attend, either by themselves or by some represent- 
ative. 


Their Lordships will accordingly humbly advise His Majesty 
that the decree appealed from should be affirmed and that this 
appeal ought to be dismissed with costs. ° 


Appeal dismissed. 


Middleton, Lewis and Clarke.—Solicitors for the appellant, 
Hy. S. L. Polak.—Solicitor for the respondents. 


(1) [1904] L. R., 32 Ind. App., 1 
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JEWAN LAL DAGA AND ANOTHER o( Plaintiffs) 
VeEVSUS 
NILMANI CHAUDHURI (Defendant) * ° 


Specific performince—Agreement to execvte a mortgage for o pre-extst 
ing debt—Enforceability cf—Intien Evidence Act, section 159—- 
Refreshing witness’ memory—Contmporancous documents—Docu- 
ments nut alowed to be pit in cvidence. 3 


The defendant agreed to grant a mortgage of specified pro- 
perty to the plaintiff for the purpose of securing debts already 
due to the plaintif. A draft mortgage-deed was prepared 
approved by the parties, and was engrossed on a stamp paper 
paid for by the defendant. The defendant having subsequently 
declined to execute the mortgage, the plaintił Sued for specific 
pertormance of the agreement. eid, that the property being 
identified, and the terms of the loan being fixed, the agreement 
was one Capable of entorcement, and a proper mortgage-deed 
should be directed to be executed under the direction of the 
Court. Meld, further, that even if a party be refused permission 
to put documents into evidence because they had not been ten- 


dered at the proper time, reference to those very documents is. * 


permissible for the purpose of refreshing a witness’s memory 
under section 159 of the Evidence Act. 
APPEAL from a decision of the High Court of Judicature at 
Patna. 


W. Wallach, for the appellants. 
The other side was not respresented. 
The following judgment was delivered by 


LORD BUCKMASTER.—Their Lordships have not had the 
advan’age of hearing counsel for the respondent on this appeal, 
but they have carefully considered the relevant documents, the 
evidence, and the judgments both of the Subordinate Judge of 
Dhanbad and -those delivered in the High Court of Judicature at 
Patna, and they think that the appellants’are entitled to certain 
relief refused by the High Court. The only question now raised 
relates to she agreement for a mo-tgage, dated sth February, 1921, 
and made between Kedarnath Daga, represented by the appel- 
lants, and the respondent. It is the-efore unnecessary to consi- 
der the previous complicated transac:ions between the parties. 

¿The pleadings do not dispute that the purpose of this agreement 
was to arrange the terms pon which the respondent was to grant 
a mortgage of property, which had formerly been the subject of 
an agreement for sale and partnership between the parties. This 
is indeed made plain by the document which refers to” the pro- 
posed purchase, and the letters which precede it. Following og the 

*P.C. A. No. 97 of 1926 


° 
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agreement a dfaft mortgage was in fact prepared purporting to 


. Carry out its terms, was approved by solicitors on behalf of the 


respondent, and the mortgage itself was actually engrossed and 
the stamp paid for by the respondent. 


The property being identified and the terms of the loan being 
fixed, the document of the 5th February constitutes an agree- 
ment which equity would enforce, unless there were circumstances 
which the court would consider sufficient to justify the unqualified 
refusal on the defendant’s part to carry out its terms. To obtain 
this equitable relief, together with other claims since abandoned, 
the plaintiff, represented by the appellants, instituted these pro- 
ceedings, and the defences put forward upon the only point now 
material are in substance two: The first, that an adjustment of 
account between the parties in respect of certain accommodation 
hundis, signed by the defendant, for the plaintiff’s use was con- 
templated, and that the mortgage was conditional on. this being 
done ; and, secondly, that the terms of the agreement are uncon- 
scionable, oppressive and substantially unfair. That accounts 
were open between the parties may, in their Lordships’ opinion, 


- be accepted ; the reference on the document itself which provides 


that money, over five and a half lacs of rupees, is to be paid on 
the execution of the mortgage itself suggests that the amount of 
indebtedness of the defendant was not finally fixed. The Sub- 
ordinate Judge thought that five and a half lacs were in fact dve, 
and he found this issue in favour of the plaintiff—the High 
Court have found that the actual amount due was four lacs 
forty-one thousand six hundred and fifty rupees, and while declin- 
ing to give the plaintiff any security for this sum, offered ‘him a 
personal judgment for the amount if he would amend his pleadings 
by making a definite claim for this relief. This he declined to do, 
and hence the present appeal.’ Their Lordships have not been in 
a position to decide the question of the true indebtedness be- 
tween the parties, the materials are not before them for the pur- 
pose; forit is plain that to a large extent the evidence would 
depend upon examination.of the books of the various parties and 


` the determination of whether the books themselves were trust- 


worthy documents. There appears to have been the usual re- 
gretable omission on the part of both parties to produce thesc 
books within the proper time, and in consequence the learned 
Subordinate Judge regarded with great suspicion the books the 
defendant produced, and he refused to allow the plaintiff’s books 
to be put into evidence though he permitted him to refresh his 


memory. by reference to their entries. “This procedure has been’ 


most adversely commented on by the High Court, who regard the 
yermissiog of the learned Judge as a tvrong exercise of discretion. 
Their Lordships, however, think that the learned Subordinate Judge 
was wight in the veiw he took, and section 159 of the Evidence 
Act of 1872 is specific upon the point. The weight of the evi- 
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dence, the objection to the document upon the gréund that its not 


having been produced at the proper time renders its authenticity . 


the subject of suspicion, and all other grounds upon which a docu- 
ment can be successfully impeached still remain open, but refusal 
to permit a man to refresh his memory by proper relevant con- 
temporaneous documents might lead toa grave injustice. The 
High Court state that, in the circumstances, the evidence of the 
plaintiff was valueless, and they accept the defendant’s view that 
the lesser amount only was due at the date of agreement. This 
controversy, as already stated; their Lordships are not in a posi- 
tion.to decide, nor does it now become relevant, since the appel- 
lants are prepared“to accept the lower figure, though asserting 
that the higher one is correct. The real question, however, was 
not,so much the decision as between the two money claims but 
the determination of the issue correctly stated by the Subordinate 
Judge in the issues settled on the 24th August, 1921: “ Are the 
properties described in Schedules A and B of the plaint or any 
of them charged or mortgaged for the claims of the plaintiff or 
any portion thereof ?” and had the defendant before this asked 


for determination of the real amount due and submitted to the. 


execution of a mortgage for that sum, the litigation would have 
been ended except as to the question of amount. The High 
Court have, however, apparently regarded the question of amount 
as the determining factor of the whole dispute, and held that the 
claim for the larger sum was a gross and deliberate fraud and an 
attempt to fasten on the defendant a liability only due by regard- 
ing as given for value accommodation undis to the extent of 
I lakh 20 thousand rupees. 


It is to be noted that no such defence was raised by the 
defendant. He disputes liability for the lesser sums, alleges that 
the parties were not ad idem, and ‘relies on the other grounds 
already mentioned, but he nowhere charges fraud, and it would 
indeed be difficult to establish seeing that the defendant was 
independently represented by solicitors throughout the whole 
transaction. The agreement as to intcrest is certainly high, but 
there appears no trace whatever of the defendant protesting 
against it, no issue is specifically directed to the point, nor is’ there 
any evidence to show that in the circumstances it was so uncon- 
scionable that effect ought not to be given to thé agreement for 
“payment. Rate of interest must vary with the risk run, of which 
there is no sufficient evidence, though the defendant himself says 


e in examination-in-chief_:— Í 


“ During the last 4 or 5 years Y had to pay Rs. 3 lakhs to Rs. 4 lakhs 
on account of interest. I have to pay at high rate of interest, z.e., at 18 
to 24 per cent. per annum since September, 1920. The extent of my debt 
was Rs. 17 lakhs or 18 lakhs. My debt in September, 1918 or 1919, was 
Rs. 8 lakhs or 10 lakhs when I used tó Pay interest at Rs. 9 oë 10 per 
cent. per annum. Since September, 1920, I have to pay interest at 18 to 


` 
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- 24 percent. er annum to the Hundi Wallas (who lend money on taking CIVIL 


Hundis)” ; eS 
and in these circumstances their Lordships find themselves un- a, 
able to say that the agreed rate was of such a character that they J EWAN LAT 
ought not to give effect to the agreement. It is true that in the Si 
dèfendant’s evidence he objects to compound interest, but he says NILMANI 
in plain terms that the rate of interest of the mortgage of which CHAU- e 


D 
the memorandum was made on the 5th February was settled at ae 


21 per cent. per annum. Irm these circumstances their Lordships Zord 


think that there was a valid agreement charging the property Z"emaster. ~~ 


with whatever sum was actually due, together with interest as the 
agreement provides, and that a: proper mortgage ought to be 
executed to carry out these terms. The terms of that mortgage 
should be settled under the direction of the Subordinate Judge, 
but compound interest ought certainly not to be included, for it 
was never agreed. They have only to add that the fact that the 
draft mortgage attempted to go beyond the terms of the agreement 
in this respect might be a good reason why that particular mort- 
gage should not be executed, but it does not destroy the plaintiffs’ 
claim under the agreement, for nowhere was the binding effect 
of the agreement made conditional on fixing the amount of the 
debt, so that it would be wholly inoperative unless this was first 
done, and, indeed, the defendant himself says: “ Nothing was 


. settled as to when there would be adjustment of account”. It 


was, in cffect, an agreement to give a mortgage for the irue 
amount of the indebtedness, whatever this might be; nor does 
the fact that the action was begun before the account was settled 
deprive the plaintiffs of all right to relief. The true relief to 
which the plaintiff was entitled was (æ) an account of the amount 
due, (8) the execution of a proper mortgage to secure this’ sum. 
(a) has now become immaterial, but their Lordships can find no 
sufficient ground for depriving the appellants of relief (6), and 
as the litigation has been in substance for the protection of the 
plaintiff’s security they think the proper order as to costs is that 
the plaintiff’s and the appellants’ costs should be added to the 
security, and they will humbly advise His Majesty accordingly. 





Hy. S. L. Polak.—Soilicitor for the appellants. e . 
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An application by a party who claims not toebe bound by La 
decree for exemption of property from sale in execution of that 
decree on the ground that it does not belong to the judgment- ` 
debtor can only be made under Order 21, mle s8. The decree- 
holder’s defence that the applicant is liable as partner does not 
` change the nature of the claim. : i 
On an application for sale of certain property mentioned in 
a decree an application was made for exemption of two-thirds 
on the ground that the claimants were not bound by the decree. 
The application was granted and property exempted. The 
decree-holder applied under Order 21, rule so ior declaration 
that the claimants were paitners of the judgment-debtor and 
were liable as such. The application was rejected as the order 
on claimant’s application was held to be a bar. The decree- 
holder therefore brought the present suit for the same declara- 
tion. edd, that the period during which the application un- 
der Order 21, rule so was pending should be excluded from 
computation of one year’s period of limitation - for filing the 
present suit. ` 
FIRST APPEAL from a decree of PANDIT GAURI SHANKAR 
TEWARI, Subordinate Judge of Banda. 


M. L. Agarwala and A. Sanyal, for the appellant. 
A. P. Dube, for the respondents. 
- The judgment of the Court was delivered by 


MUKERJI, J.—The admitted facts in this case are as follows:— 
The plaintiff Kanhaiya Lal, who is the appellant in this Court, 
sued a certain firm, on foot of two promissory-notes, for money. 
The firm was styled Bhairon Prasad, Mahadeo Prasad. Mangli 
Prasad was mentioned as the party on whom the summons in the 
suit was to be served. The case was compromised and Mańgli 
Prasad agreed with Kanhaiya Lal to pay the decretal amount by 
instalments. He also car-marked a certain property, as belong- 
ing to the firm, for the purposes-of raising the money. Mangli 
Prasad had, at the date of contracting the debt, and at the date 
of the decree, two brothers, namely, Suraj Karan and Phulchand; 
both of whom were minors at the time. Kanhaiya Lal, having. 
got his decree, brought the property mentioned in the decree to 
sale. Thereupon the brothers of Mangli Prasad came to the 
court with an objection, which in our opinioh was one under 
Order 21, rule 58 of the Code of Civil Procedure. They said thoy _- 
had nothing to do with the simple money decree that had been 


a 


should be exempted’ The court found that the objectors were 
not bound by the deçrce, that their share in the property was two- ` 
thirds, and ordered the exemption of the said share from attach: 
ment. After this the dècrec-holder, Kanhaiya Lab, filed an 
application for review of judgment. Being unsuccessful in his 
attempt to obtain a reversal of this judgment, he made an *appli- 
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cation under Order 21, rule 50(2) of the Code of Civil Procedure. 
He sought a declaration to the effect that the brothers of Mangli 
Prasad, Suraj Karan and Phulchand were liable, as partners of 
the firm Bhairon *Prasad Mahadeo Prasad, to pay the decretal 
amount. This application was successful in the court of first ins- 
tance. The brothers of Mangli Prasad filed an appeal to this 
Court. The learned Judges before whom the appeal came differed 
in their opinions. One of them was of opinion that the order dated 
the 6th of September, 1918 stood as a bar to the maintenance of 
the application of Kanhaiya Lal. There was a Letters Patent 
Appeal and this opinion of the learned Judge, already quoted, was 
upheld. After all this had happened the suit out of which this 
appeal has arisen was instituted by Kanhaiya Lal on the 16th of 
July, 1923. 

The suit was resisted on various grounds including the ground 
that the defendants were not liable as partners. of the firm. We 
may mention here that Phulchand has since died and he is now 
represented, on the record, by his minor son Kapur Chand. 
Suraj Karan is alive. A further defence to the suit was that it 
was barred by limitation. The learned Subordinate Judge found 
on the merits of the case in favour of Kanhaiya Lal; that is to 
say, he found that the defendants were partners to the firm at the 
date of the decree, that the decree was validly passed, and that 
therefore the defendants were liable to pay the. decretal amount 
out of their personal property. On the question of limitation, 
however, the learned Judge was of opinion that the suit was barred 
by the one year’s rule of limitation. The plaintiff asked for the 
exclusion of the time during which he was prosecuting his appli- 
cation for review of judgment and his application under Order 21, 
rule 50 of the Code of Civil Procedure. The learned Judge 
agreed that if the period during which the plaintiff’s application 
under Order 21, rule 50 was pending could be excluded, the suit 
would be within time. But he was of opinion that the time could 
not be excluded under the provisions of section 14 of the Limita- 

“tion Act. 


In this Court, in appeal, it has been urged that the learned 
Judge was wrong in his view and that the period of the previous 
litigation should have been excluded. ° 


On behalf of the respondents it has been urged that the remedy 

of the plaintiff was not by way of suit but that it was by way 
„of an appeal. Before we consider the question of limitation it 
will be necessary to see whether. the suit was at all maintainable. 


‘As we have already pointed out, when: Kanhaiya Lal came 
forward with his application for attaghmeént of the property ear- 
marked iti the decree, for raising the money, the brothers of 
Mangli Prasad came forward with an objection to the effect that 
two-thirds of the property belonged to them. That application 
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could have been made only under the provisiong of Order 21, 
rule 58 of the Code of Civil Procedure. Mr. Dube, the learned 
counsel for the respondents, has argued that this application was 
really one under Order 21; rule 50 and that the decision in the 
case was subject to appeal. Rule 50 of Order 21 speaks of an 
application"by the decree-holder. It does not make any mention 
óf any application by a party who claims not to be bound by any 
decree and who seeks exemption of his property from being 
attached in execution of it. Rule 58 definitely provides for a 
case in which a party comes to court with the allegation that the 
property attached in execution of a decree is not liable to such 
attachment. In our opinion there is no escape from the conclu- 
sion that Mr. Dube’s client’s application was an objection under 
Order 21, rule 58 of the Code of Civil Procedure. That being so, 
the remedy provided to the party who lost in’ the contest, was 
provided by rule 63 of the same order. It is true that in oppos- 
ing the application of Mangli Prasad’s brothers, Kanhaiya Lal 
did say that they were liable as partners of the firm. But the 
nature of the defence cannot determine the character of the claim, 
and it is the nature of the claim that provides the remedy. We 
hold that the suit is maintainable. 


Coming to the question of limitation, At page 21 of the 
printed record the application by Kanhaiya Lal under Order 21, 
tule 50(2) of the Code of Civil Procedure is printed. If we 
compare this application with the present plaint, we see at once 
that the two cases were practically identical. The plaintiff’s claim 
then was and now is to the effect that Suraj Karan and Phulchand 
were members of the firm of Bhairon Prasad, Mahadeo Prasad, 
that Mangli Prasad was the daria of the family, and that the ac- 
tion of Mangli Prasad was binding on his brothers. The bundle 
or aggregate of facts which ‘a plaintiff must allege and prove in 
order to succeed constitutes his cause of action. If that be the 
case, the causes of action, on which the application of the 5th of 
May, 1919 (under Order 21, rule 50) was based, and the cause of 
action on which the present suit is based are identical. Thus one 
of the grounds for exemption of the period during which the 
application of the 5th of May: 1919 was pending has been es- 
tablished. , 


The next argument of Mr. Dube was that there was no defect 
in the jurisdiction of the court to entertain the application of the 
5th of May, 1919, and that therefore the period during which that 


eapplication was pending cquld not be excluded. Section 14 is not 


confined to defect of jurisdiction, but it also mentions “ other 


cause of like nature”. We have already pointed out that this — 


Court refused to entor lain tHe application of the 5th of May, 1919 
and to consider the merits of it, on the ground that the order of 
the 6th of September, 1918 operated asa bar. If that bar eould 
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be removed there could be no difficulty in the application of the 
sth of May, 1919 being maintained. Thus the reason why the 
application was thrown out was a reason contemplated by section 
14 of the Limitatifn Act. The present suit is intended to remove 
the bar created by the order of the 6th of May, 1918. It was 
admitted in the court below that if the period during which the 
application under Order 21, rule 50 was pending could be exclud- 
ed, the suit would be within time. We are of opinion that the 
period-between the 5th of May, 1919 and the 21st of June, “1923 
should be excluded. 


As the findings of the lower court on other points have not 
been controverted, the result is that the appeal succeeds and it is 
decreed. The decree of the court below is set aside and the 
suit of the plaintiff stands hereby decreed with costs through- 
out. 


Appeal allowed 


ALLAHABAD TRADING anD BANKING CORPO- 
RATION—IN THE MATTER OF* 


Companies Act (VII of 1913), section 17I1—Voluntary liquidation of 
company under High Courts supervision—Resolution appointing 
joint Liguidators—Refusal by one to act, effect of —Decree obtained 
against Company tn liquidation represented by the remaining Ligui- 
dator and its Directors and Manager, after High Courts order— 
Decree satisfied in part against Directors in personal capactty— 
Claim before Official Liquidators as regards balance—V hen not 
to be entertarned. 3 


Liquidators—Not empowered to waive bar under section 17I 
of the Companies Act. ` 


A certain Bank having gone into voluntary liquidation, two 
persons were appointed as joint Liquidators, one of whom never 
accepted the appointment. On the 17th July, 1924 .an order 
was passed by the Company Judge directing the voluntary 
liquidation to be continued under the supervision of the High 
Court. Two years later, on the 21st May, 1926, this order was 
superseded by an order that liquidation should be by the Court. 
Before the order of the 17th July, 1924, the petitioners brought 
a suit on the roth July, 1924 against two of the Directors, the® 
Manager and the Bank which was described as being under 
voluntary liquidation through one of the Liquidators, and ob- 
tained a decree, on 31st October, 1924, against all the four 
defendants. The decree was partially satisfied as against the 

ə two Directors in their personal capacity. 
* Mis. No. 340 of 1924 
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In a claim for the balance of the decretaleamount before - 

the Official Liquidators, who refused to entertain the claim, 
held, that the Official Liquidators were justified in refusing to 
satisfy the decree; that under section rr of the Companies 
Act, the suit in pursuance of -which the decree was obtained 
could not be proceeded with after the 17th July, 1924 and 


. the decree was therefore a nullity as against the Company in 
liquidation, although it subsisted as against the two Directors 
personally. 


Held, further, that where two persons are aona Liquida- 
tors jointly, the refusal of one of them to act renders abortive 
the resolution appointing them and the remaining Liquidator 
has no ocus standi as a Liquidator. 

There is no authority for holding that the Liquidators could 
waive the bar created by section 171 in such a way as to require 
them to admit a claim under a decree rendered inoperative by 
that bar. 

(Nune) Narasimham v. (Donepudt) Subramaniam, [1927] 
A. I. R., 201, referred to. 

In the matter of the application of the Allahabad Trading 
and Banking Corporation Limited, Allahabad. 

A. Sanyal, for the applicant. 

` Harendra Krishna Mukerji (Official Liquidator), for the 

opposite-party. 

The following judgment was delivered by 

ASHWORTH, J.—This is an application under section 183(5) 
of the Indian Companies’ Act, 1913, on the part of an alleged 
creditor of the Allahabad Union Bank Limited, now under liquida- 
tion by the court, asking that a decision ofthe Official Liquidators 
(no date is mentioned) rejecting the petitioners’ claim to- realise 
against the company in liquidation the balance of a decreta] sum 
due under a decree of the Subordinate Judge of Allahabad passed 
on the 31st of October, 1924 should be reversed. 


The facts of the case are as follows. The Allahabad Union 
Bank, Limited (hereafter called the company in liquidation) by 
a resolution of the share-holders entered into voluntary liquidation 
on the’ 29th of June, 1924. The Liquidators appointed were 
Messrs. S. K. Day and Company of Calcutta and Mr. Kashi Narain 
Malaviya, a Vakil of the Allahabad High Court, who were ap- 
pointed as joint Liquidators on a remuneration of Rs. 2,000. Mr. 
, Malaviya never accepted the appointment. On the 17th of July, 
° 1924 an order was passed by the Company Judge of this Court, 
directing the voluntary liquidation to be continued under the 
supervision of this Court. Jt may be remarked, although this 
fact is immaterial to the present question, that two years. later, 
viz., on the 21st of May, 1926, this order was superseded by an 
order that liquidation should be by the Court. Before the 6rder 
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of the 17th ofsJuly, 1924, the present petitioners brought a suit 
on the roth of July,-1924 against two of the Directors and the 
Manager Kedar Nath Mitter and the Allahabad Union Bank, 
Limited which was*described as being under voluntary liquidation 
through S. K. Day Liquidator, at least such is stated in the 
present application. On the 31st of October, 1924 a decree for 
Rs. 3,099 with costs and future interest was passed against 
all four defendants by the Subordinate Judge. The sum of 
Rs. 2,401-11 has been realised from the two Directors in their 
personal capacity. The Official Liquidators appointed by this Court 
refused to entertain the claim for the balance of Rs. 1,399-15. 
Their reasons appear to be as follows. Under section 171 of 
the Indian Companies’ Act (Act VII of 1913) the suit in pur- 
suance of which the decree was obtained could not be proceeded 
with after the-17th of July, 1924 because on that date liquidation 
was under the supervision of the court and it is not contested 
that section 171 applies to such liquidation as well as to liquida- 
tion by the court. The Official Liquidators, therefore, hold that 
the decree obtained is a nullity as against the company in liquida- 
tion. As regards the suggestion that the decree may be treated 
as a nullity, but the claim as a claim on the promissory note still 
exists, their contention is that the decree still operates as against 
the two Directors personally and consequently it cannot be said 
that the decree is altogether a nullity. So long asa decree, 
operative in part, subsists on the basis of the promissory note, 
it is impossible to treat the promissory note as in existence. 


The petitioners impugn these arguments as follows. They 
first maintained that the suit against the bank was at any rate 
in order from the 10th up to the 17th of July, 1924. Even this 
contention seems open to question and, if it were necessary, 
would be decided by me against the applicants. The suit was 
brought against the bank through S. K. Day Liquidator. Mr. 
S: K. Day could in no way at that date be considered a Liquidator. 
In the first place it was not S. K. Day personally who was ap- 
pointed Liquidator by resolution but S.K. Day and Co. In 
the second place, S. K. Day and Co. were not appointed 
Liquidators alone but jointly with Mr. Malaviya. Where two 
persons are appointed Liquidators jointly, it is my view that the 
refusal of one of them to act renders abortive the resolu- 
tion appointing them. One of them cannot take up the work 
alone, it clearly being the intention of the share-holders that they 
should act jointly and not separately. Then it is said that if the 
decrce against the company in diquidation be abortive, the pro- 
missory note will, so to speak, revive. For the reasons urged by 
the Liquidators this argument is impossible. The decree is not 
altogether abortive. It subsists against the two Directors per- 
sonally. Lastly itis urged that section 171 of the Companies’ 
Act will not operate as a bar to the validity of the decree against 
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the bank because the Liquidators must be deemed to have waived 
this invalidity. It is said that the present Official Liquidators are 
but the legal successors of S. K. Day and he never raised any 
objection to the progress of the suit against th® bank. This argu- 
ment is met partly by the fact that, as held above, Mr. S. K. 
Day had no Jocus standi as a Liquidator. Apart from this I find 
no authority for holding that the Liquidators could waive the bar 
created by section 171 in such a way as to require them to admit 
a claim under decree rendered inoperative by that bar. I have 
been referred to a decision by a single Judge of the Madras High 
Court reported in (Mune) Narasimham v. (Donepudi) Subra- 
maniam (+), where it was held that a decree obtained against a 
certain insolvent or certain insolvents would not be inoperative 
by reason of the requisite leave to sue not having been obtained, 
if such insolvent did not raise the plea at the time of the suit. 
This decision is- not relevant. It was distinctly held in that case 
that the Official Receiver was not made a party to the suit and 
was therefore not bound by the decree. It was merely held that 
the decree might operate as against the insolvent. The finding 
that the Official Receiver was not bound by the decree is one that 
is destructive of the present application. In like manner the 
Official Liquidators in this case are entitled to disown the decree; 
So the decision relied on, instead of being in favour of the peti- 
tioners, is against them. The counsel for the petitioners with 
great pertinacity maintains that his client should be allowed to 
produce their account books to prove the claim. For the reasons 
set forth above by me there does not now exist any claim except 
the decree. In refusing to satisfy the decree the Liquidators have 
been held to be justified and there is nothing else in existence 
creating any liability against the insolvent company. 


For the above reasons I hold that this application must fail. 
As an Official Liquidator has argued the case himself I make no 
order as to costs. : 


Application rejected 
(1) [1927] A. I. R., Mad., 201 





+ RAMANAND AND OTHERS (Plaintiffs) 
° VEVSUS 


THE SECRETARY OF STATE FOR INDIA 
; IN COUNCIL (Dejfendant)* 


MEARS, C.J. Regulation IT of 1825, Article 4 read with section 99 of Land Revenue 


KENDAL, J. s 


Act (ITI of 1901)—Applicability of—Land gained by gradual 
accession— Not included in permanent settlement— When liable to 
assessment—Alluvion, what constitutes. — 

Where owing ‘to changes in a river flowing between per- 
manently settled villages, M and B, 30 acres of land were, in 
the course of several years, cut away from village Jf and 

* F, A. No. 485 of 1924 ` 
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gradually added to village B and although this new land never 
formed part of the village B so permanently settled, yet ina 
previous litigation, it was decided that it must pass to the 


CIVIL 


1927 


owners of village B, held, (x) that it could not be said that the RAMANAND 


assessment in dispute was an additional one and (2) that the 
new land was alluvion and was liable to assessment under 


Land Revenue Act. 

Nogendra Chandra Ghose v. Mohamad Esoff, 18 Ben. W. R., 

113, The Secretary of State for India tn Council v. Fahamidan- 

nissa Begum, I. L. R., 17 Cal., 590 and The Secretary of State 
for India in Council v. The Maharaja of Burdwan, I. L. R., 

49`Cal., 103, referred to. . i 

FIRST APPEAL from a decree of BABU KAMESHAR NATH, 
Sobordinate Judge of Mirzapur. ` 

M. L. Agarwala, for the appellants. 

Uma Shankar Bajpai, for the respondent. 

The judgment of the Court was delivered by 

MEARS, C. J.—This is the plaintiff's appeal from a decision of 
the Subordinate Judge of Mirzapur, who decided that certain land 
in the possession of the plaintiffs, situate on the east side of a 
stream, by name Jargo, was assessable to revenue. The plaint 
set out that the stream Jargo flowed between the villages Bagheri 
and Manikpur, and that each village was permanently settled. 
Paragraph 5, which was not admitted, ran as follows :— 

“ That according to custom or usage prevailing ın the locality, land cut 
away by fluvial action from one village and added or accreted to another 
becomes the property of the proprietors of the village to which such land 
has been so added and becomes part and parcel of such village”. 


Paragraph 6 alleged that 

“ according to the said custom or usage the proprietors of villages liable 

to be affected by fluvial action have to bear any detriment or loss or enjoy 

any benefit or gain that may be caused by such fluvial action’’. 

It was then said that more than 25 years ago the river Jargo 
began to cut away land from Manikpur and added such land to 
Mauza Bagheri and that by about the year 1907 some 30 acres 
of land had been so added to Bagheri. It was alleged that in a 
suit between the proprietors of Manikpur and Bagheri it was 
judicially decided that the said area had become the property of 
the owners-of Bagheri. The contention was then put forward 
that as the added land had become part of the village Baglieri, 
which had been the subject of the permanent settlement, the pro- 
prietors of Bagheri were not liable to be assessed’ to revenue on 
account, thereof. E 

After ihdicating certain points of law based upon Regulation 
II of 1819, Regulation xr of 1825 and the Land Revenue Act 

(No. III of 1901), the plaintiff alleged that in disregard of the- 
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given, the Revenue authorities had assessed the said 30 acres to” 
revenue, and the plaintiff asked for a declaration that the zamin- 
RAMANAND dars of Bagheri were not liable to pay any afiditional revenue in 
THE Stonk respect of the land detailed below. Some importance is to be 

TARY OF attached to the word “additional”. The plaintiffs also asked that 
ets E PR the Government might be restrained from realising the annual re- 

Counc. venue, and that a sum of Rs. 4,200 paid under protest might be 


= refunded to them. 


ey A reference to the map marked G. M. and C. H. B. K. shows 
the stream Jargo flowing in a north-easterly direction and falling 
into the Ganges. The relatively Straight red ink line marks the 
boundary between the two villages at the time of the settlement 
in 1882. The curved green pencil line superimposed on the red 
ink one marks the boundary line of the two villages at the time of 
the settlement in 1921. The areas hatched in green pencil are 
agreed to be the 30 acres in question in this case. The conten- 
tion of the Revenue authorities, when they assessed the land, was | 
that they did so under the provisions of clause 4 of Regulation 11 
of 1825 read with section 99 of the Land Revenue Act (No. 3 ~’ 
of 1901). Clause 4 provided that land gained by gradual acces- 
sion 
“shall not in any case be understood to exempt the holder of it from the 
payment to Government of any assessment for the public revenue to which 
it may be liable undei the provisions of Regulation II of 1819, or of any 
other Regulation in force”. 


> The Revenue authorities say that the Regulation in force 
when they imposed the assessment was the. Land Revenue Act, 
III of 1901, and that section 99 entitled , them in terms to assess 
this particular land. The section is as follows :— 
Land added by alluvion to a mahal may be assessed and settled by the 
Collector in accordance with rules made under section 234”. 
In the circumstances of the case it was quite certain that land 
had been added. It was quite certain that it had been added to 
a mahal, and in the opinion of the Board of Revenue the land so 
e added was in its nature alluvion. They therefore assessed the 30 
acres to’ revenue. 


The plaintiff contested the legality of that assessment but an 
appellate order of the Revenue Court of the Ist of November, 
1922 decided the assessment to be valid ; and thereupon the plaint- 

e iffs brought this suit. 


Dr. Agarwala, on behalf of «the plaintiffs, contends that as the 

° land of both the villages was permanently settled, no additional 
settlement could ever be intposed, no matter in whose hands any 

particular area of land might happen to be at any moment. That 

is to say, if the zamindars of Bagheri held at any particular 

é thoment land which had been included in the permanent settle- 
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` o ment of Manikpur that the zamindars of Bagheri could claim that 

“ the added land should not be the subject of any taxation, because 
a portion of the revenue permanently settled was being in fact 
paid in respect of®that land by persons living across the other 
side of the stream, namely, the zamindars of Manikpur. Dr. 
Agarwala contended that as the village of Bagheri was per- 
manently settled, it must follow that everything which had become 
part of the village of Bagheri is by reason of the permanent 
settlement protected from further imposition. He also said that 
the added land could not fairly be called alluvion, and the Land 
Revenue Act III of 1901 and the Circular 8-1 were ultra vires 
in so far, if at all, as they purported to affect permanently settled 
land. 


Before considering the law on this matter, it is necessary to 
state a few facts. 


The facts in relation to the movement of the river and the 
deposit of the added area are as follows. During each and every 
rainy season, or during some but’ not every rainy season and during 

' the period of subsidence of the river, the river Jargo has gradually al- 
tered its course, principally to the westward, cutting into Manikpur; 
but on two’small sections it has moved eastward cutting into Bagheri. 
There has‘been no occasion on which the river has markedly alter- 
ed its course, so that any zamindar of Manikpur could point to 
land of his which originally lying on the left bank of the river has 
suddenly appeared on the right bank. The result of the movement 
has been to add ina course of years the area of 30 acres to Bagheri 
and a relatively small area to Manikpur. The area of 30 acres 
was built up in the rainy seasons and during the subsidence of the 
river, as we have already said, month by month, but it was in the 
nature of a gradual and not a sudden accretion. We are of 
opinion that in the circumstances the land so added to Bagheri 
satisfies the meaning attached to the word ‘alluvion’, which accord- 
ing to Webster’s Dictionary is 


“accession to land by gradual or momentarily insensible addition of 
matter by the action of water, or (as broadly used by some) by the insen- 
sible reliction of the water from its bank”. 


A much shorter definition is given in the Circular 8-1eprinted at 
page 186 of Sth edition of Dr. Agarwala’s Commentary on the 
Land Revenue Act. There alluvion is said to mean “an actual in- 
crease in area caused by fluvial-action”. Dr. Agarwala objects to 
our acceptance of that definition, on the ground that the Board 
have no authority to define the meanings of words appearing in 
the statute. But taking the definition given by Webster, we are 
of opinion that the added area of landefits in with that definition, 
and is in fact alluvion. 


The first case to which we were referred was one of Mogendra 
18 
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Chandra Ghose v. Mohammed Esoff(*). This case dees not establish 
any principle of law which helps Dr. Agarwala, but contains a con- 
venient summary of Regulation No. 11 of 1825 (at page 118 of 
the Report). The Judges point out the 4th s@ction of the Regu- 
lation is divided into five clauses, and the first deals with land 
gained by gradual accession (z.¢., alluvion in the proper sense of 
the word). 


He brought to our notice the case of The Secretary of State for 
India in Council v. Fahamidannissa Begum (*) and it certainly is 
an authority in point and has helped us to arrive at a decision in 
this case. Their Lordships of the Privy Council, after dealing with 
the opening clauses of Regulation II of 1819, discussed at page 600 
of the Report the various clauses of section 31. It seems perfectly 
clear that lands permanently settled are not to be the subject of 
any additional assessment, and the decision of the Revenue 
Authorities may be reversed by a civil court, “in any case in which 
it shall appear that lands which actually formed at the period in 
question a component part of such an estate have been unjustly 
subjected to assessment’. The important words are of course 
“lands which actually formed at the period in question component 
part of such an estate”. 


Now this added land did not at the date of the permanent 
settlement form any part of the village of Bagheri, and the posi- 
tion has been that since the year 1907, according to the pleadings, 
the zamindars of Bagheri have been holding these 30 acres 
revenue free. The difficulty in Dr. Agarwala’s way throughout 
has been the very short answer that this land was never included 
in the permanent settlement of 1793 with the zamindars of Bagheri. 
At that date Bagheri had an acreage of 735 bigkas 4 biswas 
and at the time of the assessment complained of the ‘acreage was 
797 bighas 8 biswas, the increase being represented by the 30 acres 
in dispute. 

Another case cited before us was that of The Secretary of State 
or India in Council v. The Maharaja of Burdwan(*). There is a 
marked difference in the facts of that case and the one we are at 
present considering but there is an important passage which we 
shall quote. 

“On an analysis of the terms of these Regulations, so far as they are 
material to the question now under consideration, it appears that, while 
lands included in a permanent settlement were carefully excluded from 
further assessment, this protection was extended only to lands actually in 
existence at the time of tle settlement and specifically included in the 
estate as settled’’. : - 
Their Lordships further point out at page 116 of the report that 

“property is one thing and assessability is another’. In the 


(1) 18 Ben. W. R., 113 (2) I L. R.,17 Cal., $90 
À (3) I. L. R., 49 Cal., 103 
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present-case wa accept the statement of the plaintiffs that a suit CIVIL 
was brought with reference to the ownership of this particular 30 1637 
acres and it was decided that that new land must pass to the — 
zamindars of Baghêri but because the property in the land has RAMANAND 
been declared to be theirs, it by no reason follows that that land pup SECRE- 
is not assessable. TARY OF 


STATE FO 
The plaintiff's contention, limited to the assertion that they are ` INDIA is 


entitled to hold land permanently settled free from any additional COuNcIL 
settlement, is good; but when the investigation discloses that the 
land was.not included in the permanent settlement of Bagheri, 
it becomes apparent that clause 4 of Regulation 11 of 1825 and 
section 99 of the Land Revenue Act (III of 1901) come into 
operation. It was contended in fact that revenue on the basis of 
a permanent settlement was paid by the zamindars of Manikpur. 
That may be so. The zamindars of Manikpur may, if they 
please, ask for relief against a payment in respect of land which 
has passed out of their possession. ‘The zamindars of Bagheri 
wish to take credit for the payment made by the zamindars of 
Manikpur but no case has been cited by Dr. Agarwala in support 
of that supposed right and in our opinion the test must be whether 
the lands in dispute ever formed the subject of a permanent settle- 
ment ın the hands of the present zamindars of Bagheri—that is 
formed part of that estate so permanently settled. It is conceded 
that they did not. ` - 


È As in our view the land is alluvion and as it cannot be said 
that the assessment in dispute is an additional one, we are of 
~ opinion that this case is governed by article 4 of Regulation rr of 
1825 and section 99 of the Land Revenue Act. Agreeing there- 
fore with the learned Subordinate Judge, we dismiss this appeal 


with costs. 
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Evidence Act (I of 1872), sections 145 and 155(3)—Investigating = 
oficers—Cross-examination of. . toe 
Criminal Procedure Code (Act V of 1898 as amended in 1923), sec ` Se 
f tion 162—Police Diaries, statemegts retorded in. 
The language of section 185, clause (3) of the Evidence Act . 
is, prima facie, wide enough to permit of investigating officers 
being asked whether a certain witness did or did not make a 
particular statement to them. But where the statement has ° 
*Cr. A. No. 454 of 1927 . 
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- been recorded into writing, it is undesirable to permit the put- 
ting of such questions. The written record made by the police 
officer is the only proper and right thing to prove to discredit _ 
the witness. If the written record (police @iary) be used, the 
provisions of sections 14¢ of the Evidence Act and section 162 
of the Criminal Procedure Code are to be borne in mind. f 

The right procedure when a prosecution witness is contradict- 

-ing himself, is to ask the Judge to look into the diary and 
decide whether the accused person should have acopy of the 
statement. If such copy be granted, the witness’ attention 
must be called to the same before the investigating * officer is 
called to prove the rècord made ‘by him. 
` Balgangadhar Tilak v. Srinivasa Pandit, I. L. R., 39 Bom., 
441, followed. 

CRIMINAL APPEAL from an order of H. G. SMITH Esq., 

Sessions Judge of Farrukhabad.- 


Sir C. Ross Alston, Nehal Chand, A. P. Dube and B. Malik, 
for the appellants. 


M. Waliullah (Assistant Government Advocate), for-the 
Crown. 


The judgment of the Court was delivered by 


MUKERJI, J.—This is an appeal by seven persons, namely, 
Kashi Ram, Chhotey Lal, Anant Ram, Banna Jat, Shib Sahai, 
Shib Dayal and Ram Charan who have been convicted by the 
learned Sessions Judge of Fatehgarh of the offence under section 
302 read with section 149 of the Indian Penal Code and have 
been sentenced each to transportation for life. 


The facts of the case are given in detail in the excellent and 
comprehensive judgment written by the learned Sessions Judge. 
The judgment requires hardly anything to be added to it. The 
facts as found by him and so far as they do not relate directly to 
the guilt or otherwise of the appellants are as°follows. The 
correctness of the findings which we are presently going to men- 
tion has not been questioned by the learned counsel appearing 
for the appellants. Indeed, the only points that have been dis- 
cussed in the appeal have been the questions whether each and 
everyone pf the appellants have taken part in the commission of 
the offence. One of the pleas in the memorandum of appeal was 
that the appellants had acted in self-defence but not a word was ` 
mentioned about this in the argument, nor could that plea have 
availed the accused..- f 


[The judgment recapftulates- the facts of the case]. 

We have been taken through the evidence in detail for two 
days and we accept the vie% of the learned Judge as regards the 
aforesaid facts. The finding therefore is that a small body of 
Mohammedans numbering. between 50 and 100 was attacked 
without any proved provocation by several hundred Hindus and 
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was pursued tossome distance. The result was that one Moham- 

medan died almost on the spot, another was fatally wounded and 

died 8 days later and 6 Mohammedans were injured in less 

serious manner. ° 


The questions that we have to determine are first, whether the 
appellants took part in the attack ; and if they did, what offence 
they committed. 


To take the second point first, it appears to us that the con- 
viction in the case under section 302 read with section 149 isa 
correct one, so far as the appellants are concerned. We are not 
dealing with people who may have joined in the pursuit empty- 
handed and without knowing whether some of the party pursuing 
the Mohammedans had any deadly weapon with them or not. In 
the cases of such persons it might very well be said that they 
never knew that there was any likelihood of any murder being 
committed in the course of the attack In the case of the present 
appellants the evidence has been throughout to the effect that 
each was armed either with a sword, spear or /athi and they were 
found in the immediate presence of the persons actually killed. 
We therefore do not feel called upon to express any opinion on an 
abstract question of law. We hold that in the case of the appel- 
lants being found guilty, their conviction under section 302 read 
with 149 would be right. 


Now we shall take up the cases of the individual appellants. 
[Their Lordships then discussed the evidence and continued. | 


Itis clear, therefore, that we cannot accept the learned counsel’s 
argument, in the teeth of positive and reliable evidence that those 
three appellants did not, as a matter of fact, take part in the com- 
mission of the offence. The evidence brought against them is free 
from improbabilities or material contradictions and is given by 
witnesses of a kind who would naturally be called to give evidence. 
We may mention that, if these persons actually took part in the 
commission of the offence, the witnesses, who have come forward 
against them, would be precisely that kind of witnesses whom the 
prosecution would be able to produce. We are, of opinion that 
we cannot act on surmise to the disregard of clear evidgn¢e. 


Before finishing the judgment in the case, we would like to 
make a few observations as to some of the evidence on the re- 
cord. We think that the method adopted by the learned counsel 
for the accused persons was erroneous and should not have been 
permitted by the learned Sessions Judge. We draw the attention 
of the learned Judge to the questions put by the learned counsel 
for the accused persons to the prosecution witnesses Babu Jagdish 
Shankar, Circle Inspector, and the City Kotwal, Chaube Balmakund. 
These witnesses took part in the investigation of- the case, and 
examined certain of the prosecution witnesses. The learned 
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counsel asked these investigating officers if a certaip witness made 
or not a particular statement to them. Presumably the counsel 
was using section 155, clause 3 of the Evidence Act as his autho- 
rity for this procedure. It is true the language of the rule just 
quoted 1s, prima facie, wide enough to permit of such questions. 
But where, as in this case, the evidence has been reduced into 
writing, it is undesirable to permit the putting of such questions 
and for several reasons. The investigation officer, having examin- 
ed many witnesses in this and other cases, cannot be. expected 
to remember what a particular witness told him. If, therefore, he 
is replying from his memory alone, there is little value in what he 
may say. If he is refreshing his memory by looking at the diary, 
the procedure is outside the scope and intent of section 1 59 of 
the Evidence Act. In the circumstance, the written record made 
by the police officer is the only proper and right thing to prove to 
discredit the witness. If the written record (police diary) be 
used, the provisions of section 145 of the Evidence Act ‘and sec- 
tion 162 of Criminal Procedure Code will have to be borne in mind. 
A copy of the statement made before the police ‘cannot be used 
against the witness till he has been confronted with it. The right 
procedure, then, when a prosecution witness is contradicting him- 
self, is to ask the Judge to look into the diary and decide whether 
the accused person should not have a copy of the statement. If 
such copy be granted, the witness’ attention must be Called to the 
same, Bal Gangadhar Tilak v. Srinivasa Pandit(*), before the 
investigating officer is called to prove the record made by him. 
It will, therefore, be seen that much of the cross-examination of 
these two witnesses has been of little value. (See Woodroffe and 
Amir Ali’s Evidence Act, Edition 1925, p. 979, under Clause 3, 
Section 155). 


We, therefore, uphold the convictions of all the seven appel- 
lants and affirm the sentences passed on them. The appeals are 
dismissed. 


Appeal dismissed 
(1) I. L. R., 39 Bom., 441 
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Bundelkhand Alienation of ‘Land Act of 1903 (as amended by Act IV 
of 1915), section 16(A)—Collector’s right to sanction suit for 

. preemptton—Preemption dct of 1922, sections 3 and 7~-—Provisions 
of—Implication and construction of-—When ail right of Preemption 
lost. , 
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Plaintifiéclaimed a right to pre-empt certain property, sold CIVIL 
in Bundelkhand by a co-sharer in the mahal to a non-co-sharer 
on the basis of a custom recorded in the weazzb-il-erz. Both 
the vendor an@ the vendee were members of an agricultural PHOOL 
tribe and the plaintiff was not; but he had obtained the Col- CHAND 
lector’s sanction to bring suits to preempt under section 16A of pany ace 
the Bundelkhand Alienation of Land Act of 1903 as amended 
by Act IV of rors. 

Held, that the plaintiff had lost all right of pre-emption not 
only because, after the passing of section 3 of the Pre-emption 
Act, 1922, he could not claim to pre-empt on the basis of 
custom, but also because the land being in Bundelkhand, he 
was barred from any right to preempt which he would other- 
wise have had under section 12 of the Preemption Act by 
section 7 of that Act. 

Suraj Bhan v. Somwarpuri, 13 A. L. J. R., 949, referred to. 

[Per SULAIMAN, J.—Section 7 of the Pre-emption Act was 
merely intended not to confer aright of pre-emption on any 
person who was not entitled to purchase property in Bundel- 
khand. It does not mean that the section takes away the 
right of pre-emption of a person who had the right under the 
old Act.] , 

[Per ASHWORTH, J.—The reference in section 7 of the Pre- 
emption Act to the Bundelkhand Alienation of Land Act, 1903, 
must be construed to be a reference to that Act, as amended 
by the amending Act of 1915. ; 

Section 16(A) of the Bundelkhand Alienation of Land Act 
only enables a Collector to sanction a suit for pre-emption 
where, but {or the provisions contained in the earlier part of 
the section, the applicant for sanction has a right to pre-empt 
based on custom or contract.] 

SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
.Esq., District Judge of Cawnpore, reversing a decree of BARU 
RAGHUNATH PRASAD, Munsif of Banda. 


Kailas Nath Katju, for the appellants. 
Surendro Nath Sen and A. Sanyal, for the respondents. 
The following judgments were delivered :— 


1927 


SULAIMAN, J.—This is a plaintiff’s- appeal arising. out ofa Sulaman, J. 
suit for pre-emption ofa property situated in the district of ' 
Bundelkhand, which was sold on the 22nd December, 1923. The 
vendor was a member of an agricultural tribe and so were the 
vendees, but the vendees were not co-sharers in the village at | 
all. The pre-emptors, on the ofher kand, are not members of 
the same agricultural tribe as the vendor, but are co-sharers not ° 
only in the mahal but in the very £haga in which the share sold 
is situated. Before bringing their suit for pre-emption the plaint- $ 
iffs did obtain the sanction of the Collector under the Bundel- . 
khanå Alienation of Land Act, section 16(A) as amended by - 
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Act IV of 1915. . 

The plaintiffs based their claim mainly on the custom recorded 
in the wajtb-ul-are of the village. The defendants contested the 
suit on the ground that the plaintiffs had ho right to maintain 
the suit and that they had no preferential right as against them. 


The trial court came to the conclusion that although “ pur- 
chase”, in view of the pronouncement of this Court in the case ` 
of Suraj Bhan v. Somwarpuri (*) did not include “pre-emption ”, 
nevertheless “pre-emption ” did include “ purchase ”. It, there- 
fore, came to the conclusion that the plaintiffs, having obtained 
the sanction of the Collector to pre-empt this property, were per- 
sons who were entitled to purchase it under the Bundelkhand 
Alienation of Land Act. 


The learned District Judge has taken a contrary view. In his 
opinion the right of pre-emption is entirely: distinct from the 
right of purchase, and is a mere right of substitution. He is also 
of opinion that the reference in section 7 of the Agra Pre-emption 
Act to the Bundelkhand Alienation of Land Act, 1903, does not 
necessarily imply a reference to that Actas amended in r915. 
He 1s further of opinion that by implication section 16(A) of the 
Bundelkhand Alienation of Land Act must be deemed to have 
been repealed by section 7 of the Agra Pre-emption Act, although 
the said provision is not mentioned in the schedule of repealed 
Acts. 


In my opinion there are two questions which have to be 
considered separately. The first is whether the Agra Pre-emption 
Act does confer a right on the present plaintiffs to maintain the 
suit and the second is whether, if it does not, it takes away any 
right which they might have had independently of it. 


Section 7 of the Agra Pre-emption Act provides that “nothing 
in that Act shall confer a right of pre-emption on any person who 
is under the Bundelkhand Alienation of Land Act, 1903 not en- 
titled to purchase the property in dispute ”. In my opinion this 
section was merely intended not to confer a right of pre-emption 


- on any person who was not entitled to purchase property in 


Bundelkhand. It does not mean that the section takes away the 
right of pre-emption of a person who had the right under the old 
Act. 


I am inclined to the view that the learned Judge is in error 
in thinking that a reference to the Bundelkhand Alienation of 
Land Act, 1903, does nof imply a reference to the Act as amend- 
edin r915. The Act was réferred to by its short title, and one 
would imagine that the Act so referred to is the Act as amended 
up to date. It is, howevér, not necessary for the purposes of 
this appeal to express a final opinion on this point. Section 16 (a) 


(1) [1915] 13 A. L. J. R., 949 ° 
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dealt with the eright to pre-empt whereas section 7 of the Agra 

Pre-emption Act speaks of “entitled to purchase ”. Itis there- 


fore not necessary to invoke the aid of the provisions of sec- 
tion 16(A). ° 


The learned Judge has erred in thinking that section 16(A) 
has by implication been repealed. That section conferred no 
- substantive right on a pre-emptor where he had none before; it 
merely placed the obstacle of sanction in the way of his suing, 
when such right existed. Even if his right of pre-emption is 
destroyed it does not necessarily amount toa repeal of section 
16(A). Iwould not say that the Collector has no jurisdiction 
to grant such a sanction, but I would say that sucha sanction, 
even if granted, is now futile. 


I am however in agreement with the learned District Judge 
that in view of the long standing authorities of this Court it must 
now be taken as settled that a right of pre-emption is not the 
same thing asa right of purchase. This is now further made 
clear by the definition of right of pre-emption as given in sec- 
tion 4, sub-clause 9 of the Agra Pre-cmption Act. It, therefore, 
follows that the sanction obtained by the plaintiffs to pre-empt 


the property cannot strictly be taken to bea sanction to pur- 
chase it. 


Now section 3 of the Bundelkhand Alienation of Land Act 
makes it clear that the plaintiffs are not of such a class as by 
tight to be entitled to purchase the property, but they might, if 
they obtain the sanction of the Collector, become so entitled. The 
plaintiffs are not absolutely entitled to purchase ; their right is 
conditional. Even assuming that after sanction they can be said 
to have become entitled to purchase, it seems clear that a person 
so long as he has not actually obtained the sanction to purchase, 


has not become a person entitled to purchase even under that 


provision. 


In this particular case the present plaintiffs never obtained a 
sanction to purchase the property. They merely obtained sanc- 
tidn to pre-empt. I am, therefore, unable to hold that they are 
“entitled to purchase” the property under the Bundelkhand 
Act” within the meaning of section 7 of the Pre-emption Act. 
Section 7 of the latter Act accordingly does not confer on them 
the right to pre-empt this property. 


The next question is whether it takes away any right which 
they had. I have already quotq@d the section in extenso, and 
remarked that the intention merely was not to confer a new right 
on persons who had not that right. The lower appellate court 
is therefore wrong in thinking that it was contemplated by this 
section to take away the right of pre-emption vested in persons 
who Iiad the right independently of the Act. 
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There is, however, section 3 of the Agra Pre-emption Act, 
which was neither noticed by the courts below, nor referred to by 
counsel before us. That section provides :— 

“ No right of pre-emption shall be enforced in ® respect of any iraneter 
made after the commencement of this Act of an interest in land in any 
aiea to which this Act applies, except in accordance with the provisions 
of this Act ”. 

This is followed by a proviso that where there is no right of 
pre-emption under section 5, the Mohammedan Law remains in 
force when the vendor and the pre-emptor are both Moham- 
medans. This proviso clearly shows that the section does not 
deal with procedure’ only, but affects substantive rights. It was 
obviously intended that in areas where the Act applies there can 
be no right of pre-emption except in accordance with the Act. 
The Pre-emption Act undoubtedly applies to Bundelkhand, and 
whatever right the present plaintiffs might have had independent- 
ly of the Act, cannot now be enforced. They can only succeed 
if they are entitled under the Pre-emption Act to pre-empt. Al- 
though the Act applies to them, and they would come within the 
classes of persons mentioned in section 12, they are debarred from 
taking advantage of these provisions because section 7 expressly 
prevents the Act from conferring any benefit on them. The 
result is that section 3 takes away any right that they might have 
had independently of the Act, and section 7 prevents the con- 
ferring on them of any right under the Act. Thus they have 
lost all right of pre-emption. If sucha result was not contei- 
plated by the Legislature, there may have to be a further amend- 
ment of the Pre-emption Act. But as the provisions stand, 
I can come to no conclusion other than that indicated above. I 
would, therefore, dismiss the appeal. ` 


ASHWORTH, J.—I concur in the orders dismissing these appeals. 
The plaintiff-appellants claimed a right to pre-empt certain pro- 
perty sold in Bundelkhand by a co-sharer in the mahal to a ñon- 
co-sharer. The vendor was a member of an agricultural tribe. 
The plaintiffs were not; but they- had obtained the Collector’s 
sanction to bring suits to pre-empt under section 16A of the 
Bundelkhand Alienation of Land Act, 1903. 


The ‘Subordinate Judge decreed the suit. Mr. Herchenroder, 
District Judge of Cawnpore, dismissed it holding that the last 
named section was impliedly repealed by: the Agra Pre-emption 
Act, 1922, being inconsistent with its general policy and that 
section 7 of the Pre- -emption ect barred a claim to pre-emption 
under the statutory provisions of section 12 of that Act. 


Section 7 of the Agra Rre-emption Act 1922 runs as follows:— 
= e 
“ Nothing in this Act shall confer a right of pre-emption on any -person 


_ Who is, under the Bundelkhand Alienation of Land Act, 1903 not, entitled 
to purchase the property ir dispute’’. 
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‘The Subordinate Judge held that this was no bar to the plaint- 
iffs’ suit because the words in section 7 of the Pre-emption Act 
“ entitled to purchase ” would include a person given such sanction 
by the Collector. Phe District Judge held that section 16 (A) of 
the Bundelkhand Alienation of Land Act could not be invoked 
because it was not contained in the Bundelkhand Alienation of 
Land Act, 1903 but was added by an amending Act in 1915. 
He therefore held that “ entitled to purchase ” under the Bundel- 
khand Alienation of Land Act, 1903 would not include a person 
who obtained the Collector’s sanction under section 16 (A) to 
bring a suit for pre-emption. Further he held that the Agra Pre- 
emption Act must be deemed to.have repealed any right of 
pre-emption conferred by. the Bundelkhand Alienation of Land 
Act, even though there was no provision in the Pre-emption Act 
expressly repealing the Bundelkhand Alienation of Land Act as a 
whole or repealing in particular’ section 16 (A) of that Act, as 
amended by the Act of 1915. 


The reasons just stated do not commend themselves to me.’ 


A right to purchase is different from a right to pre-empt. The 
right of pre-emption is merely a right of substitution. Nor cana 
sanction to pre-empt be construed as a sanction to purchase. 
Separate provisions of the Bundelkhand Alienation of Land Act 
apply to each kind of sanction and they cannot be confused. On 
the other hand, the reference in section 7 of the Pre-emption Act 
to the Bundelkhand Alienation of Land Act, 1903 must be con- 
strued to be a reference to that Act, as amended by the amend- 
ing Act of 1915. ‘When a short title is given in an original Act, 
the Act, however subsequently amended, can be called by that 
short title. To hold otherwise would be to hold that where the 
legislature had prescribed a short title it was necessary to use a 
longer one. An amended Act is not two Acts but one Act. 
Again, the District Judge was wrong in inferring that an intention 
should be ascribed toa later Act to repeal the provisions of an 
earlier Act on general principles. The former enactment must be 
either specifically repealed or its continuance must be inconsistent 
with a provision of a later Act, in which case, repeal will be 
deemed by necessary implication. ' ; 


The correct view.of this matter appears to me to be a$ follows. 
Section 16 (A) of the Bundelkhand Alienation of Land Act only 
enables a Collector to sanction a suit for pre-emption where, but 
for the provisions contained in the earlier part of the section, the 
applicant for sanction has a right to pre-empt based on custom or 
contract. The sanction of the COllector does not create a sub- 
stantive right, but is merely necessary for the otherwise existing 
substantive right to be exercised. The right of the plaintiff to 
pre-empt in this case was based on custom. That right which 
existed (subject to the restrictions on its exercise imposed by 
the said sectoin 16 (A) ) up to the passing of the Agra Pre-emp- 
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tion Act ceased to exist when section 3 of the Pre-emption 
Act was enacted. This is~the important sectien which the 
District Judge has overlooked. The effect of that section is 
clearly, as described in the marginal note, t8 abolish customary 
and other rights of pre-emption previously existing, excepting 
under the Mohammedan Law. The plaintiff. must claim a statutory 
right under the Agra Preemption Act or cannot succeed. Such 
aright is barred by section 7 of the Agra Pre-emption Act be- 
cause the plaintiff is admittedly not entitled to purchase the pro- 
perty in dispute under the Bundelkhand Alienation of Land Act, 
1903, even when amended by the Actof 1915. To discover 
what persons are entitled to purchase under the Bundelkhand 
Alienation of Land Act, 1903, we must refer to section 3 of that 
Act. That section provides that any person is entitled to purchase 


_ from an alienor who is not a member of an agricultural tribe or is 


a member of the same tribe 'as himself etc. These conditions are 
admittedly not satisfied in this case. Sub-section (2) allows the 
Collector to sanction previously or retrospectively a purchase by 
any one, but sub-section (2) may be ignored for the purpose of 
interpreting section 7 of, the Agra Pre-emption Act. For it is 
obvious that the Collector could never give a sanction to purchase - 
to a person claiming to pre-empt and for these reasons no one 
would claim to pre-empt who could purchase directly. If there 
was no desire by the owner to sell, sanction would be clearly 
improper. Again, if the owner had already sold validly to an- 
other person, sanction would be improper. , So. there could never 
be a case of a person claiming to pre-empt getting sanction to 
purchase from the Collector, unless we are to suppose that the 
Collector might give a sanction to purchase merely in order to 
assist a would-be pre-emptor to overcome the bar imposed on-him 
by section 7 of the Agra.Pre-emption Act. On the principle that 
officials are presumed to do the right thing (omnia praisumuntur 
rite et sollemneter acta ere), we cannot suppose that the Collector 
would do anything of the kind. Apart from this, it is clear that 
the phrase “entitled to purchase” as used in section 7 of the 
Agra Pre-emption Act only refers to the persons given an un- 
qualified right (z.e., a right independent of the Collector’s sanction) 
by section 3 of the Bundelkhand Alienation of Land Act. The 
operation of section 7 of the Agra Pre-emption Act cannot have 
been intended to depend upon the Collector’s sanction. This 
section 7 appears to have hastily added at a very late date in the ` 
proceedings culminating in the passing of the Agra Pre-emption 
Act, and although this faet cannot be adduced 4s an argument to 
control the meaning of section 7, it explains why reference in 
section 7 was not confined, to the persons entitled to purchase 
the property in dispute under sub-section (1) of sectidn 3 of the 
Bundelkhand Alienation of Land Act. Specification of sub-sec- 
tion (1) would have made the matter clearer, but would not? have 
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affected the meaning to be attached to section 7. A person 

claiming pre-emption could never have been given sanction by the 

Collector to purchase for the reasons stated. . 


I, therefore, hofd that the decision of the District Judge was 
correct. The plaintiff’s suit must fail not only because, after the 
passing of section 3 of the Agra Pre-emption Act, 1922, he could 
not claim to pre-empt on the basis of custom, but also because 
the land being in Bundelkhand, he was barred from any right to 
pre-empt which he would otherwise have had under section 12 of 
the Pre-emption Act by section 7 of that Act. I would, there- 
fore, dismiss these two appeals with costs. 


.By THE CouRT.—Both the second appeals Nos. 99 and 100 
of 1926 are dismissed with costs. 
i Appeals dismissed 


LUCHI RAI AND ANOTHER (Plaintiffs) 
VEVSUS 
JAGARNATH SAHU AND OTHERS (Defendants)* 


Regulation XVII of 1806—Foreclosure proceedings under—Taken by 
mortgagee—Adverse possession for 12 years under claim of full 
ownership—When mortgagee cannot be ousted by a redemption suit. 


Two mortgage-deeds described as mortgage by conditionai 
sale and executed by plaintiff’s predecessor-in-titie in 1863 and 
186 respectively, provided that ‘‘the mortgagee was not 
entitled to possession, that the mortgagor, was to pay off the 
mortgage-debts in 1868 and that in default of payment, the 
mortgagee could take foreclosure proceedings and enter into 
possession as full owner”. It was found that the mortgagor 
having failed to make the said payment, defective foreclosure 
proceedings were taken in 1868, under Regulation XVII of 
1806 and the mortgagee took possession of the mortgaged 
property on «the date when the foreclosure rubkar was written 
and remained ın such possession for over 12 years. Held, that 
the mortgagee, having obtained possession under a claim of 
full ownership, had acquired a full title by adverse possession 
for 12 years and was, therefore, no longer liable tg be turned 
out of possession in a suit for redemption by the plaintiff. 
Bhola v. Ajudhia Prasad, [1882] A. W. N., 84, followed. 
SECOND APPEAL froma decree of K. A. H. SAMs ESQ., 
District Judge of Ghazipur, confirming a decree of BABU RAJ 
BEHARI LAL, Subordinate Judge, ~ » ; 
M. L. Agarwala and Uma Shankar Bajpai, for the appel- 
lants. a i 
Surendro Nath Sen and Shiam Krishna Dar, for the res- 
pondents. i l 
* S. A. No. 438 of 1925 
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The judgment of the Court was delivered by œ 


LINDSAY, J.—Dr. Agarwala has argued this case very ably 
on behalf of the plaintiffs. We think however the appeal fails. 


The suit was a suit for redemption brought by two plaintiffs 
for the recovery of possession of certain lands which had been 
mortgaged under two mortgage-deeds by their predecessor-in- 
title. One of these mortgages was dated June, 1863 and the 
other was dated July, 1865. Both documents are described as 
deeds of mortgage by conditional sale. Both deeds are on the 
record and it is to be observed at once that under the provisions 
of these deeds the mortgagee was not entitled to possession. - It 
was stipulated in both the deeds that the mortgagor would pay 
off the mortgage-debts in the month of Baisakh, 1275F. corres- 
ponding to 1868 and it was agreed that in default of payment of 
the debts just mentioned the mortgagee was to be entitled to 
take foreclosure proceedings and to enter into possession as tull 
owner. 


It is admitted that in the year 1868 proceedings were taken 
under Regulation XVII of 1806 in order to obtain foreclosure. 
It has been found, by both the courts below that there were 
irregularities in the proceedings taken to foreclose and conse- 
quently it must now be accepted that these foreclosure proceed- 
ings were invalid for the purpose of extinguishing the mortgagor’s 
right of redemption. 


It seems that the mortgagee, in spite of these defective pro- 
ceedings, took possession of the mortgaged property after the 
19th of June, 1868, on which date the foreclosure rudkar was 
written. Both the courts below have dismissed the plaintiff's 
suit. The finding of the lower appellate court is that the plaintiffs 
have no longer any right to redeem and this conclusion is arrived 
at on the ground that the mortgagee and his successors-in-interest 
have been in adverse proprietary possession of the land in dis- 
pute since the year 1868. > 


The contention before us is that the Judge was wrong in 
holding that the possession of the mortgagee and his successors 
was adverse. Itis pleaded that when possession was obtained 
in the yeas 1868, that possession was mortgagee’s possession and 
that up to the date on which the present suit was brought a right 
of redemption still subsisted. 


c 


A great number of cases have been cited to us bearing chiefly 
eupon the consequences which ensue from the defects of pro- 
ceedings under Regulation XVM of 1806. As we have already 
said, the courts’ below haye found that the proceedings under 
the Regulation were defective and we take it also that these pro- 
ceedings by themselves did not operate in law to extinguish the 
mortgagor’s right of redemption. è 
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The questfon, therefore is whether by reason of anything 
which happened since these proceedings were taken under the 
Regulation, the present plaintiffs are no longer in a position to 
allege that they are mortgagors and that the defendants are 
mortgagees. If, as found by the court below, the possession of 
the defendants and their predecessor-in-title became adverse from 
the date of the entry in or about the year 1868, then the plaint- 
iffs are out of court, the reason being that after continuous adverse 
possession for twelve years the defendants are entitled to take 
up the position that they are no longer mortgagees but absolute 
owners. 


We have pointed out already that under the terms of the two 
mortgage-deeds, executed respectively in 1863 and 1865 the 
mortgagees were not entitled to possession of the mortgaged pro- 
perty as from the dates of the mortgages. It cannot, therefore, 
be argued in the present case that the possession of the defend- 
ants or their predecessor is to be referred to any title arising 
under either of the mortgage-deeds just mentioned. Itis clear 
on all hands that the possession of the defendants can only be 
referred to something which took place in the year 1868 or 
immediately afterwards when the defective proceedings were 
taken in order to obtain foreclosure. 


If that is so, it seems to us to follow that the predecessor of 
the present defendants, who took possession, had no right to 
possession at all. He had, as we have pointed out, no right of 
possession under the mortgage-deeds and was only entitled to 
get possession upon taking foreclosure proceedings strictly in 
accordance with the provisions of the Regulation. As those 
proceedings have been found to be irregular, it follows that the 
defendants’ predecessor got possession without title and must 
therefore be deemed to have been a trespasser. It cannot be 
doubted that when he entered into possession, the predecessor of 
these defendants was entering under a claim of full proprietorship, 
for under the two mortgage-deeds it was provided that after 
foreclosure had taken place the mortgagee was to have possession 
as owner and zemindar. 


It has been argued before us by Dr. Agarwala that, inasmuch 
asthe predecessor of these defendants was a mortgagee under 
the two deeds just mentioned, it ought to be taken that his entry 
into possession in the year 1868 was asa mortgagee and that, 
if he remained in possession for more than 12 years after that 


date, he did not acquire anythinggnore*than the qualified interest” 


of a usufructuary mortgagee. We donot think this argument 
can be sustained. In the first place the defendants’ predecessor 
was not a usufructuary mortgagee under the two deeds and we 
cannot discover that he ever put forward any case that he was a 
usufructuary mortgagee and nothing more. 
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CIVIL It is quite true that limited interests can *be acquired by 


adverse possession and as explained in -U. N. Mittra’s book of 





2 Limitation and Prescription, Volume I, page 160 
LUCHI RAI “The extent of the adverseness of possession depends on the extent of 
JAGARNATH the claim of right under which possession is obtained and kept. Where 
SAHU such claim is restricted to a limited interest in the property, the pos- 
Linden, J. session is adverse to that extent only ”. 


In the present case there is nothing to indicate that the 
original mortgagee professed to take possession in the capacity 
of a mortgagee usufructuarily -or otherwise. It is not to be 
doubted that having taken possession under the Regulation his 
intention was to assert his right to have possession of the pro- 
perty as full owner by reason of the default of the mortgagor in 
paying off the sums due under the two deeds. 


We cannot, therefore, hold that any prescriptive right which 
has been acquired by the defendants or their predecessor was 
the right merely to the limited interest of a mortgagee. We 
think the original mortgagee was prescribing for a full proprietary 
title. 


We have been referred to great many cases. In the course 
of the argument Dr. Sen has referred us to the case of Bhola v. 
Ajudhia Prasad(*). That case on the facts cannot be distinguished 
from the case now before us. In that the learned Judges held 
that the original mortgagee not having obtained possession as a 
mortgagee but under a claim of full ownership, he had acquired 
a full title by adverse possession for 12 years and was no longer 
liable to be turned out of possession in a suit for redemption. 
The same reasoning applies here and we hold, therefore, that the 
-+ decree of the lower appellate court is correct. The appeal fails 
and is dismissed with costs. 


Appeal dismissed 
s(x) [1882] A. W. N., 84 
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IBRAHIM PETER* 


` Divorce—Husbana’s petition— Wife charged with committing adultery MEARS C. J 
—Admission by husband of having contracted venereal disease WALSH, J. 
during married li fe—Discretionary bar—Principles governing exer- KENDALL, 
cise of discretion vested 1n matrimonial court. 


In the exercise of every discretion vested in the Matrimonial 
Court, it must have regard not only to the rights and liabilities 
of the matrimonial person wronged and of the wrong-doer res- 
pectively zzzer se, but also to the interests of society and public 

“morality, and the court should, therefore, endeavour to promote 
virtue and morality and to discourage vice and immorality while 
exercising its discretion. It ought not to lay down rules limit- 
ing or restricting that discretion. 


Morgan v. Morgaw,1 P. and D., 644, Constantinidiv. Constan- 
tinidi, [r903] P., 246, Wyke v. Wyke, [i904] P., 149, Pretty v. 
Pretty, [r911] P., 83, Schofield v. Schofield, [1915] P., 207, 
Tickner v. Tickner, [1924] P., 118, Constantinidi v. Constantinidt 
(Supra), [tg0s] P., 270 and Wickins v. Wickins, [1918] P., 272, 
referred to. 

It is obligatory upon the court carefully to consider all the 
circumstances of the married life and, in particular, the circum- 
stances relating to the petitioner’s adultery. 


The parties were Indian Christians possessing rather loose 
habits and the wife’s misconduct before marriage was fairly 
known in the community including the husband. They had a 
child born to them after marriage and the wife’s letters to her 
husband breathed affection and showed a natural desire to retain 
her husband’s affection and to have children by him and resented 
the separate life which they were then leading. There was not 
a scrap of evidence from which adultery could be inferred except s4 
the fact that the wife and co-respondent did at one time, during 
the husband’s separation, occupy the same house in which the 
mother of the wife and others belonging to this family lived to- 
gether. It was admitted by the husband that he had contracted 
syphilis during his married life. eld, that the finding of adul- 
tery by the lower court against the wile and co-respondent ® - 
could not be confirmed, that tfe wife was entitled to a finding 
of “ not guilty” on this issue, and that on this ground alone the : 
husband’s petition for divorce mus? be dismissed. 

O. M. Chiene, for the applicant. 
The respondent and co-respondent were not represented. 
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The judgment of the Court was delivered by 

WALSH, J.—This is a husband’s petition for divorce on the 
ground of his wife’s adultery, in which a decree sisi was granted by 
the District Judge in September, 1926. It comes before this 
Court for confirmation of the decree for the second time. On the 
‘first occasion,- in May, 1927, this Court’s attention was drawn to . 
the fact that the petitioner admitted that he had contracted 
syphilis during his married life, and a Bench of this Court, presided 
over by the Chief Justice, remitted the case to the District Judge’s 
-Court for a decision, without fresh evidence, whether this fact did 
not constitute a discretionary bar. The matter remitted was 
disposed of by another District Judge in July, of this year, who 
held that the discretion might be suitably exercised in the peti- 
tioner’s favour because the husband’s record, though not spotless, 
was not so bad as his wife’s and it did not appear that “ any use- 
ful purpose could be served by refusing to dissolve a bond that 
had ceased to perform any useful function”. This ground appeared 
to us so entirely inconsistent with the principles by which the 
English Court governs itself in deciding this somewhat difficult 
question, that we reserved judgment in order to enunciate, for the 
assistance and guidance of the lower courts, the principles upon 
which this part of the Matrimonial Court’s duty in England is 
administered. It is obvious, from the decided cases to which 
reference will be made hereafter, that it is obligatory upon the 
Court carefully to consider all the circumstances of the married 
life, and in particular the circumstances relating to the petitioner’s 
adultery. On examining the record of this case we find the story 
to be in certain particulars a peculiar one, and on the merits we 
find ourselves unable to agree with the decision. 7 


The parties are Indian Christians, engaged in mission work, 
and appear to belong to a circle, intermingling a good deal in 
residence, possessing rather loose habits, and using hyperbolic and 
occasionally mysterious language in their correspondence. No, 
attempt unfortunately has been made in the examination of the 
authors of certain letters, to which we shall have to refer, to clear 
up mysterious phrases in the correspondence. The parties were 
married in° January, 1919, and the first and only child was born 
to them in December, 1919, at Palwal, where the husband and 
wife resided. Miss Sahzadi, the wife, had been a member of the 
Baptist Church at Palwal, the husband being connected with the 

ec. M.S. Miss Sahzadi had been intimate before marriage with the 
co-respondent, to whose “brotifer her sister.was married, and she 
had had achild ‘by the co-respondent. The husband said at the 
trial that he did not know tlis, and that he learnt it in Bombay late 
in 1920from a brother of the co-respondent, from whom he also 
learnt that his wife had been continuing the intimacy with the 
co-respondent after marriage. The co-respondent’s brother con- 


t, 
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tradicts this statement. He says that he negotiated the marriage, 
and that he told the husband about the existence of the child 
who was still alive. The probabilities would lead one to prefer 
the statement of *this witness. In a small religious community 
like Palwal it is difficult to believe that the fact of the birth was 
not known to Mr. Sherring. The child was living with her when 
his marriage with Miss Sahzadi was arranged. At any rate, it 
is almost certain that he would have discovered immediately after 
matrimony that she had already borne a child, and the fact that 
he knew, is almost conclusively shown by certain expressions in 
the wife’s letters. In November, 1920 she writes to her hus- 
band : 
“I am ready with heart and soul to serve you. I shall always remain 
faithful to you and shall not hurt your feelings in any way. Whatever 
folly I have done, in future I shall never commit such folly again”. 

In February, 1921 she writes: “Formerly I was a bad woman 
and you set me right”. In April, 1921 she writes: “Every- 
body knows hew you made me sleep on a bed of roses, engaged 
servants for me, and did not ever refer to my past”. This letter 
would appear almost conclusive on the point. The topic hasa 
bearing upon other aspects of the case. It shows that the hus- 


. band did not hesitate to give false evidence about it, which he 


certainly did about the cause of his venereal disease, and the 
inevitable conclusion is that he is not a person to be trusted on 
his oath. 

The adultery alleged in the petition, which is of the usual 
rambling and vague’ character, is difficult to ascertain. The 
Judge appears to have found it in very general terms, but it must 
be assumed that he has found itas having been committed at 
whatever time and whatever place it could fairly be said to have 
been alleged. The first allegation in evidence is adultery at 
Palwal about Christmas, 1919. This is sought to be proved by a 
young daughter of the husband, a step-daughter of the wife, who 
was about 16 at the trial, and must have been at that time be- 
tween 9 and 10 years of age. She speaks to visits of the co-res- 
pondent to her step-mother in the house at Palwal, and to their 
occupying the same room at night, about Christmas, 1919. It is 
to be noted that this is also the month of the birth of the child 
of the marriage. The learned Judge refers to this "point, and 
finds that it is impossible to believe the girl Irene when she says 


that she visited Palwal at Christmas in any year. He goes on ` 


to say that he is of opinion that she visited Palwal during her 
summer vacation, and to observg thag Peter, the co-respondent, e 
does not deny that he used to visit Palwal during his holidays. 
The Judge says that Peter admits that he used to visit the wife's 
house whenever he went to Palwal, and to have a talk with her. 
It should be noted here that the two households were on very 
intiriate terms, being ‘related by marriage, and calling one ano- 
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ther by their Christian names. The Judge finds that during this 


summer time in 1919 the husband was away from Palwal for 5 or 
6 days, and he comes to the conclusion that “ from all this it is 
clear that Irene did see these two persons together, and did see 
them spending nights together”. He seems to mean August, 
1919. If he does, he has not observed upon the fact that at this 
time the respondent was 5 or 6 months gone with child. This 
appears to us a circuitous and unconvincing method of finding 
adultery established against the respondent in 1919. 


The next act, or acts of adultery, which the Judge appears to 
have found are based-upon a visit by the respondent to Bombay. 
The co-respondent was employed in mission work in Bombay, 
during 1920 and 1921, and it is clear from the correspondence 
that he pressed the husband to come there, and was procuring 
for him satisfactory employment. The husband went there and 
worked there, and his story is that, while there he was being 
pestered by the co-respondent to bring his wife there, which he 
refused to do, and which he certainly did not do. Whether it is 
true, ashe asserts, and this was in consequence of the co-res- 
pondent’s brother’s statement to him about his wife’s infidelity 
with the co-respondent, is at least open to doubt. In 1920 the 
respondent was again in the family way. She writes in anxious 
terms about the delay in the quickening of the child, and even- 
tually relates that she has had a miscarriage which has caused 
her great sorrow, as she and her husband seemed to be looking 
forward with hope to the birth of a boy. The husband returned 
to Palwal and went to Meerut where his wife had been. She 
had left for Palwal. According to him, she said that she would 
not goto Meerut because she could not leave Peter. There is 
not a word in support of this beyond his statement, nor in any 
correspondence, nor is it true that exhibits-8-12, which the wife 
admits to be letters which she wrote to her husband at Bombay, 
were letters asking him to fetch her to Bombay, which is what 
he alleges. Nonetheless at some date in 1921 the wife did go 
to Bombay. She says that she went to Bombay, in December, 
1921, and from this the Judge has presumed that her object was 
to commit adultery with the co-respondent. So far as we can 
ascertain there is no evidence that she ever did so. In her state- 
ment she says she went with her brother and his wife, and that 
she never had any illicit connection with Peter after marriage. 
So far as they go, her letters to her husband are certainly in- 
consistent with such conduct. They are wordy and rambling, 
but they breathe affection, andgare the natural letters of a woman 
who desired to retain her husband’s affection and to have children 
by him, and who resented the separate life which they were then 
leading. There is no evidence of adultery in Bombay. ° 


There is a general allegation that at a later Stage in the 
story of this married life, during the 7 years when the husband 
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says he was waiting because he thought he could not bring divorce 
proceedings until the expiration of that period, the respondent 
and co-respondent lived together at Meerut. The story relating 
to the period betw@en 1921 and 1926, the date of the petition, is 
extremely sketchy. It is really unsafe to attempt to infer any 
definite fact from the evidence about it. It does however appear 
that the respondent and co-respondent did at sometime or another, 
during this period, occupy the same house in Meerut, but it was 
the house in which the mother of the respondent also lived. The 
respondent was understood to be living with her mother there, 
and it appears from the evidence that it was a house in which 
several people, all of them belonging to this family, either by 
blood or by marriage, lived together. There is not a scrap of 
evidence except this from which actual adultery can be inferred. 
As to this part of the case the learned Judge based himsclf upon 
the letters of the wife, but as none of them are later than 1921, 
the inference to be drawn from them must relate to misconduct 
either in Palwal or Bombay. In quoting from these letters the 
learned Judge has fallen into one very serious error, which, in our 
opinion, is unjust to the respondent. He says that she wrote in 
exhibit 12: ‘‘ Whatever folly has been committed by me is past, 
and in future I will never commit this folly again and you should 
never consider that I will deceive you any more’. The words 
“any more” are not in the letter. On this misquotation, which, 
if it were accurate, might certainly justify an adverse inference 
against the woman, the Judge has said that it is clear that not 
only had she misconducted herself with the co-respondent, but 
that she had been taken to task for it, and that she was assuring 
her husband that she’ would not deceive him again. He then 
draws the correct inference that infidelity could only refer to post- 
nuptial conduct, which is of course true, but we have been unable 
to trace any reference to infidelity in any letter written either by 
the husband or by the wife. 


On the whole, therefore, we come to the conclusion that the 
finding of adultery against the respondent and co-respondent can- 
not be confirmed, that the respondent is entitled to a finding of 
“not guilty” on this i issue, and that on this ground aloge’ the peti- 
tion must be dismissed. The woman’s misconduct before marriage 
must have been fairly well-known in- the community. Her 
marriage with the husband no doubt rehabilitated her, and there 
are expressions in her letters which show how keenly she realised 
this, and it is difficult to understgnd what motive she could havé 
had, after deciding to marry Mr. Sherring. and being willing to 
bear him children, for continuing a connection with the co-res- 
pondentwhich could do her no good, and would probably put 
an end to any chance of her continuing a respectable member of 
the ‘community. 
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It is, however, incumbent upon us to continuet our consider- 
ation of the case, as if we were in agreement with the Judge in 
his finding against the wife. This consideration raises questions 
of importance in the administration of the Div®rce Act. 


First we have to consider the state of mind of the petitioner 
when he was in Bombay. According to Irene, if she ever men- 
tioned the alleged adultery at Palwal to her father, a fact which 
her father. does not himself mention, she did not mention it until 
her father returned from Bombay. According to the husband he 
learnt of his wife’s infidelity in some casual conversation with the 
co-respondent’s brother, a circumstance strange, if true, and not 
consistent, either with a desire on the part of the co-respondent 
to continue in mission work in Bombay, or with an insidious 
attempt, as is alleged, on the part of the co-respondent to per- 
suade Mr. Sherring to bring his wife to Bombay. But if this 
conversation ever took place, Mr. Sherring does not connect his 
adultery in Bombay, with it. It was not an isolated act of 
adultery. According to the evidence he kept this woman, who 
was a Bombay prostitute, for some 2 or 3 months, and probably 
contracted syphilis from her. Even this is not certain, because 
he pretended to the court that he had been told by a Doctor that 
it was the result of something he had eaten. It would be in our 
opinion a case of the worst possible example if we were to treat 
this as one of those acts of adultery which could be brought by 
the court within any rule, however, much extended, upon which a 
Matrimonial Court has acted in such cases. 


The importance of this case is that, although the question of a 
discretionary bar is not one of frequent occurrence, it has to be 
dealt with in the lower courts of these Provinces, without the 
assistance of the English Law Reports where the principles of 
English practice, which we are bound to follow, are laid down, 
and without the advantage of expert assistance from the Bar. 


The principles deducible from the English cases were formerly 
as follows :—If a petitioner’s adultery has no special circumstances 
placing ıt in some category capable of distinct statement and re- 
cognition, the court will refuse to grant a decree. The court will 
not assumg to itself a right to grant, or withhold, its decree upon 
the mere footing of the petitioner’s adultery being more or less 
pardonable or capable of excuse. Morgan v. Morgan('). “A 
loose and unfettered discretion”, it was there said, “is a dangerous 
thing to entrust toa single Judge’. Re-marriage in the belief 

*that the first wife is dead,eor ingignorance that the decree nisi did 
not dissolve the marriage, and adultery long pardoned and con- 
doned, and not repeated, are three cases in which the discretion 
has been exercised. Cases in which it has been exercised in 
favour of a husband are rare, Constantinidt v. Constantinidi (°) 

(1) [1869] 1 P. and D., 644 (2) [1903] P., 246 + 
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Even in the cas of a wife, no feeling of sympathy can be enter- 
tained. Her adultery must be shown to have been caused 
directly by her husband’s cruelty and adultery. Wyke v. Wyke (è). 
This principle of direct causation has been applied occasionally 
to a husband, but Bargreave Deane, J. said that misconduct may 
be excusable in a woman which would not be excusable ina man. 
Preity v. Preity(?). In more recent cases, the practice in Eng- 
land. seems to have been somewhat relaxed in favour even of a 
husband, ¢.g., Sir Samuel Evans, the President, exercised his dis- 
cretion in one case in favour of a husband petitioner who, years 
after his wife had deserted him, had committed an isolated act of 
adultery with a woman whom he intended to marry, resulting in 
the birth of a child, and who had concealed it from the court. 
The President, in his judgment, founded it upon grounds of 
public morality, and the interests of the woman and her child. 
Schofield v. Schofield(*). The most recent decision is that of 
the President, Sir Henry Duke as he then was, in Tickner v. 
Tickner(*). The decision of Lord St. Helier in Constantinidt v. 
Constantinidi (supra) was subsequently discussed in the Court 
of Appeal, and the President quotes from Vaughan Williams, 
L. J., “the court must have regard not only to the rights and 
liabilities of the matrimonial person wronged, and of the wrong- 
doer respectively zuter se, but also to the interests of society and 
public morality” (°). He also quotes Stirling, L. J. as having said 
(*) “in the exercise of every discretion which is vested in the court, 
the court should endeavour to promote virtue and morality and 
to discourage vice and immorality”. He further quoted Swinfen 
Eady, M. R. in Wickins v. Wickins(*): “Where Parliament has 
not thought fit to define or specify any cases, or classes of cases, 
fit for its application, this Court ought not to limit or restrict that 
discretion by laying down rules within which alone the discretion 
is to be exercised”: He ultimately prefers the broader view thus 
enunciated to the more restricted one of confinement to special 
categories of cases, as originally laid down in Morgan v. Morgan 
(supra), and exercises his discretion in favour of the wife- 
petitioner, in that case, on grounds of public policy. 


We are of opinion that, if the above principles are kept 
steadily in view, there ought to be no difficulty in the courts of 
these Provinces exercising the discretion rightly in any case in 
which the question arises. As we have said already, we are un- 
able to approve the reasoning by which the District Judge reached 
his decision in this case, and we have no alternative but to decline 
to confirm the decree, which must "be set aside. The husband 
must pay the costs both of the wife and of the co-respondent. 

e 


R Decree set aside 
(1) [1904] P., 149 (2) [1911] P., 83 (3) [1915] P., 207 
(4) #1924] P., 118 (5) [1905] P., 270 (6) [1905] P., 278 


(7) [1918] P., 272 
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GUR NARAIN e 
VEVSUS 
EMPEROR THROUGH KALLU* 


Motor Vehwles Act (No. VIII of r914), section 5—Conviction under 
— Grievous hurt caused by rash driving—Further Prosecution under 
section 279 of Penal Code barred by section 403 (1) of Criminal 
Procedure Code—Penal Code, section 398—Trial under—When 
justified. 

The offence of rash driving which is dangerous to the public 
and rash driving so as to endanger human life cannot be 

\ separated although these offences are pumshable under different 
Acts. 

Where the. driver of a motor loriy knocks a person causing 
grievous hurt as a result of rash driving, eld, that once 
he is convicted under section g of the Motor Vehicles Act 
(No. VIII of 1914), and while such conviction is in force, he 
cannot be prosecuted under section 279 of the Penal Code for 
an offence circumscribed by the rash driving. He may however 
be tried under section 338 or 325 of the Penal Code, asa 
conviction for rash driving cannot protect him from prosecution - 
for the consequences of such rash driving. 

CRIMINAL REVISION from an order of P. K. RAy ESQ., 

Sessions Judge of Mainpuri. 


Shambhu Nath Chaube, for the applicant. 

M. Waliullah (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


DALAL, J.—The applicant,a driver of a motor lorry, was 
once convicted of an offence under section 5 of the Motor Vehicles 
Act No.8 of 1914 for reckless driving. The reckless driving 
resulted in the lorry knocking against the chadutara on which one 


' Kallu butcher was sitting and fracturing the bones of his left leg. 


He is now being prosecuted under section 279 for rash driving 
and causing grievous hurt by doing any act so rashly or negligently 
as to endanger human life and the personal safety of others. 


It is Submitted here, as it was in the court of sessions, that 
the applicant’s further prosecution is barred under the provisions 
of section 403 (1) of the Code of Criminal Procedure. A person, 
who has once been tried by a Court of competent jurisdiction 
for an offence and convicted Or acquitted of such offence, shall, 
while such conviction or acquittal remains in force, not be liable 
to be tried for the same offence, nor on the same facts for any 
other offence for which a“different charge from the *one made 
against him might have been made under section 2 36, or for 
which he might have been convicted under section 237. in my 

* Crim. Rev. No. 530 of 1927 
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opinion the argument will apply to one set of cases and not to the 
other. Under section 235 (1) an accused person may be charged 
with and tried at oge trial for every offence which he may have 
committed, if in one series of acts so connected together as to 
form the same transaction, more offences than one are committed 
by the same person. Under section 403 (2), Criminal Procedure 
Code, the provisions of section 235 (1) are not made applicable 
to those different offences committed in one series of acts. In 
the present case the one series of acts of the applicant consisted 
of rash and negligent driving and of knocking against a human 
being and thereby causing hurt to him. The learned counsel for 
the applicant argued that there was only one-act and not a series 
of acts. I cannot agree on this point. The one act was the act 
of rash driving, and even if the applicant’s lorry had not knocked 
against the chabutara and had not injured the butcher, he would 
still have been liable for reckless driving. There was not only 
one act of reckless driving but a subsequent act of knocking 
against a man during such rash driving. It is clear to me, there- 
fore, that his conviction for rash driving cannot protect him from 
prosecution for the consequences of such rash driving either 
under section 325 or section 338 of the Indian Penal Code. The 
trial is still pending and has not been concluded, so this Court is 
not in a position to give any opinion as to what offence has been 
committed. It is true that the provisions of section 403 (1) 
would cover an offence under section 279, because at the former 
trial on the same fact of rash driving the applicant could have 
been prosecuted under section 279 for rash driving on the public 
road so as to endanger human life. Ido not think that the 
offence of rash driving which is dangerous to the public, and 
rash driving so as to endanger human life can be separated though 
these offences are punishable under different Acts. I am of 
opinion that the applicant could no longer be tried for an offence 
under section 279 or any offence circumscribed by the rash 
driving. As to the result of the rash driving the applicant must 
stand his trial for the grievous hurt caused to the butcher. It 
seems to me that the Magistrate took the same view that the 
applicant could still be tried under section 338 of the Indian Penal 
Code. That is the correct view and the trial should procéed under 
section 338 of the Indian Penal Code and not under sections 279 
and 325, Indian Penal Code. Obviously the learned Sessions 
Judge had not noted this point when he wrote a para of good 
advice to the trying Magistrate. I dismiss this application in 
which also reference is made onl} to section 338, Indian Penal 
Code. It would, however, be more proper to give a further order 
and to state that the applicant may bt prosecuted under section 
338, Indian Penal Code, and not under sections 279 and 325, 
Indian, Penal Code. : 

Application dismissed 

21 
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MANZUR HUSAIN e 
versus 


EMPEROR* 


Arms Act, sectton-22—Offence under—When not made ovi—Gunmeker 


handing over gun to, person authorized by licensee for carrying tt 
to owner. 
A licensed gunmaker can hand over a repaired gun to any 
person authorized by the licensee for carrying it to its owner 
without committing an offence under section 22 of the Arms Act. 


Queen-Empress v. Alexander Wilhem, [x891] A. W. N., 
208, Queen Empress v. Bhurc,. [1892] A. W. N., 221 and 
Emperor v. Harpeai Rat, l. L. R., 24 All., 454, referred to. 


CRIMINAL REFERENCE by F. D. SIMPSON ESQ., Sessions 


Judge of Kamaun. 


The following is the Referring Order :— ; 

Manzur Husain files an application in revision. The facts as found by 
the Magistrate are that Manzur Husain is licensed as a gunmaker. No 
licence is required to repair arms, (vzďe rule 35 of the United Provinces 
Arms Rules and Orders). One Mohan Singh holds a licence for a gun. 
He brought this gun to Manzur Husain for repairs, and he told Manzur 
Husain that, when he had finished the repairs, he could return the gun 
either to Jagannath orto Partap Singh. He returned the gun to Partap 
Singh and the Sub-Inspector found itin the possession of Jagannath. 
Manzur Husain was accoidingly run in under section 22 of the Arms Act 
for delivering the gun into the possession of Partap Singh without pre- 
viously ascertaining that Partap Singh was legally authorised to possess it. 

I find myself unable to distinguish this case in principle from Alexander 
Wilham’s case, [1891] A. W. N., 208. In that case the facts were that 
Alexander William was carrying a gun for the purpose of having it repaired. 
The licensee of the gun appears to have been one Herbert Smith, and it 
was not stated that Alexander William was the servant of Herbert Smith. 
He had been convicted under section 19 (¢) of going armed. It was held 
thatecarrying arms is not an offence under section 19 (e) unless there is an 

_intentiOn to use the arms. 

In Bhure’s case, [1892] A. W. N., 221, it was said, commenting on 
Alexander William's case, that he was not carrying a gun but a parcel. 

Similarly in Warpul Rat's case, I. L. R., 24 Ail., 454, the facts were that 
Harpal Rai was sent with 2 pistol for repairs. Ie was convicted of going 
armed, and he was acquitted. 

It is thus settled law that any person duly authorised by the licensee 
can carry arms to a shop" for the purpose of repair. Thequestion is 
whether this principle ought fo be extended so as to lay down that the 
repairer may hand a gun to any person authorised by the licensee to take 

` Cr. Ref. No. 577 of 1927 
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® 
it, without cemmitting an offence under section 22 of the Arms Act. A 


remark in arpal Raz's case suggests that there is a distinction between a 
gun which requires repairs and therefore cannot be used, and a gun which 
has been repaire@ and is therefore an effective weapon. But I do not 
think that Alexander Willam’s case proceeded on any such distinction. 
It seems reasonable that the owner of a gun, whose time may be valuable, 
should be able to send his servant to get the gun back after it has been 
repaired, and it was laid down in Harpal Raz's case that no distinction 
ought to be drawn between a servant and a friend who is willing to per- 
foim sevice for the licensee. As far as the repairer is concerned, the 
essential matter seems to be that he should hand over the gun either to 
the licensee himself or to a person authonised by the licensee, who will, 
the repairer believes, immediately take the weapon back and give it to 
the licensee. “ 

Therefore, from the facts of the present case, it would appear that the 
conviction is wrong. As the point of law involved is one of some im- 
portance, I propose to forward the record to the High Court with a 
recommendation that the conviction be quashed. But before doing so, 
the records will be sent, in the usual way, to the Magistrate for any 
explanation he may have to offer. 


M. A. Aziz, for the applicant. 

M. Waliullah (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


DALAL, J.—This learned Judge has explained the law on the 
subject in his order of reference and I agree with him. The 
applicant Manzur Husain is a licensed gunmaker and a certain 
gun was made over to him by Mohan Singh, a license-holder, to 
repair. Mohan Singh’s direction was that after the gun was 
repaired, it may be made over either to Jagannath or to Partap 
Singh to bring over to Mohan Singh. The gun was repaired and 
made over to both the persons authorised’ by the license-holder. 
Jagannath was carrying the gun and Partap Singh following him 
when a police officer arrested Jagannath with the gun and learning 
that he had obtained it from the applicant, Manzur Husain, 
prosecuted the applicant under section 22 of the Arms Act. The 
trial court of a Magistrate recorded a conviction. The‘ learned 
Judge has quoted cases ın support of his view that delivery into 
possession contemplated by section 22 of the Arms Act was such 
a delivery as to give the person into whose possession arm is 
delivered control over the arm and authority to use it as an arm. 


+ 


Manzur Husain made over the gua to Jagannath merely to carry ° 


it to its owner and not with any authority to use it as an arm. 
Even if Jagannath had misused hiş privilege and used the gun 
instead of carrying it to Mohan Smgh, Jagannath would have 
been liable for unlicensed possession of the gun and not Manzur 
Husdin under section 22 of the Arms Act. A licensed holder of 
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CRIMINAL q&a gun can permit another person who is not so licensed to carry 
1927 his gun. The permission of the licensed holder to Jagannath to 
— carry the gun is proved and Manzur Husain was merely acting 


MANZUR under the directions of the licensed holder. , ® 
HUSAIN 


v. I set aside the conviction and sentence and direct the fine, if 
EMPEROR any recovered, to be refunded. 
* Dalal J. Conviction quashed 





`- CIVIL SYED MOHAMMAD ALI (Defendant) 
1927 VEVSUS 
Wo., 8 MAKTUB-UN-NISSA AND ANOTHER (Plaintiffs)* 


Provincial Small Causes Courts Act, Article g2—Jurisdiction—Mort- 
gage—Kedemption by heirs of one of two morteagors—Sutt for 
contribution based on section 69 of Contract Act—When triable by 
Court of Small Causes. 


Only such suits are baned by the Provincial Small Causes 
Courts Act as are actually covered by the words oi the different 
articles and not those which are in substance like suits des- 
cribed in those articles. 


DALAL, J. 


Where plaintifis, who were the heirs of one of two co-mort- 
gagois, having had to pay, under compulsion, the entire amount 
of the decree for sale obtained on the mortgage, sued the 
defendant for contribution to the extent of his share in the 
property and the Subordinate Courts having tried the suit re- 
gularly and not by a Court of Small Causes, /e/d, in revision, 
that as the suit was based on an implied contract for re-im- 
bursement and was not brought under any provisions of the 
Transfer of Property Act, it should be filed afresh in a Court 
of Small Causes having jurisdiction. Zeleman Singh v. Gobind 
Singh, 13 A. L. J. R., 694, Gaya Pande v. Amar Deo Pende, 
22 A. L. J. R., 855 and Roza Husain v. Hosan Jan, 13 À. L. 
J R., 632, referred to. 

CIVIL REVISION from anorder of E. T. THURSTON EsQ., 
District Judge of Budaun. 


Akhtar Husain Khan, for the applicant. 
Shivæ Prasad Sinha, for the opposite-parties. 
The following judgment was delivered by 


Dalal, J. DALAL, J.—I am afraid that this Court must interfere in re- 
vision, though it appears on the face of the record, as pointed 
e out by the plaintiff-respondentg’ learned counsel, that substantial 
justice has been done. The plaintiffs were heirs of one of two 
co-mortgagors and paid yp the entire amount of the decree for 
sale obtained on the mortgage. Subsequently they brought the 
iad present suit for contribution against the defendant to the extent 


A *Civ. Rev. No, 149 of 1927 
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of his share % the property. The defendant has bcen held by 
the two Subordinate Courts to have been one of the mortgagors. 
Ground of revision No. 2 therefore has no force. The difficulty 
arises however that“the suit was tried regularly and not by a Couft 
of Small Causes. The trial court referred to Article 42, Schedule 
II of the Provincial Small Causes Courts Act which takes away 
from the jurisdiction of that court a suit by one of several joint 
mortgagors of immovable property for contribution in respect of 
money paid by him for the redemption of the mortgaged property. 
I have read the plaint of the present suit. It is based on the 
provision of section 69 of the,Contract Act. A person who is 
interested in the payment of money which another is bound by 
law to pay and who therefore pays it is entitled to be re-imbursed 
by the other. The present suit is not one under section 95 of 
the Transfer of Property Act. 


“ Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, he has a charge on the 
share of each of the other co- mortgagors in the property for his 
proportion of the expenses properly incurred in so redeeming and 
obtaining possession”. The wording of clause 42, Schedule II of 
the Provincial Small Causes Act is such that it must refer to a 
suit of the nature mentioned in section 95 of the Transfer of 
Property Act which is a suit for the enforcement of a lien by sale 
of mortgaged property. The learned counsel for the respondent 
very properly referred me to the case of Zaleman Singh v. 
Gobind Singh(') where a learned Judge of this Court held that 
a suit like the present was in substance one covered by Ariicle 
42. No reasons are given for the opinion. The learned Judge 
is not of opinion that the suit is the same as that referred to in 
Article 42, but has stated that it was in substance such. I think 
however that only such suits are barred as are actually covered 
by the words of the different articles and not those which are in 
substance like suits described in those articles. In the present 
-case the plaintiffs were compelled to pay money which the defend- 
ant was liable to pay and the suit is based on an implied contract 
for re-imbursement. The suit is not brought under any of the 
sections of the Transfer of Property Act. I have been referred 
by learned counsel to other decisions of this Court, Gapa Pande 
v. Amar Deo Pande) and Raza Husain v. Hasan Jan(*). In 
those cases however the facts were not similar. 


I set aside the decrees of the two subordinate courts and 
direct the court of the Munsif to return fhe plaint to the plaintiffs 
for institution of a suit in the Court of Small Causes having 
jurisdiction. Costs here and heretolore shall abide the result. 


Decrees set aside 
(1) [1915] 13 A. L. 
. (2) [1924] 22 A. L. I. R. » 855 
(3) C1915] 13 A L. 
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DAMBER SINGH (Defendgnt) 
versus 
CHHEDU SINGH AND OTHERS (Plaintiffs) * 


Civil Procedure Code, section ros (4)—Provistons of—Amendment 
ordered after decree, on application made under section 15 7—Liter- 
locutory order— What does not amount to—Appeal from, when lies. 


, Where, in a suit for sale on a mortgage, alter the preparation 
of a decree specifying with precision the property to be sold, 


~ the Subordinate Judge, on an application of one of the defend; 


ants made under section rsgr or x152 of the Civil Procedure 

. Code, ordered amendment of the said decree in accordance 
with the office report, and on appeal to the High Court it was _ 
found that this order for amendment was erroneously made as 
the office report contained errors, eld, that the lower court’s 
order was not an interlocutory order, that the appeal was 
competent and that, therefore, the decree should be restored to 
its former shape. 

First APPEAL from a. decree of BABU KASHI PRASAD, 

Subordinate Judge of Bulandshahr. 


Uma Shankar Bajpai, for the appellant. 
Kailas Nath Katju, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—A preliminary objection has been taken to the 
hearing of this First Appeal, namcly, that the appeal is not com- 
petent. The objection arises in this way. There was pending 
before the Subordinate Judge a suit No. 135 of 1923 brought by 
Chhedu Singh and others against a large number of defendants. 
That suit was a suit for sale on a mortgage bearing the date 18th 
November, 1913. But the plaintiffs also claimed to be entitled 
to bring to sale the property’ of the mortgagors in satisfaction 
of a certain decree which had been passed in favour of a prior 
mortgagee named Bhola Nath. The case for the plaintiffs was 
that this prior decree had been satisfied by them and that they 
were entitled, therefore, to tack on the sum they had thus paid 
to their claim. That claim was recognised in the judgment which 
bears the date 26th March, 1924 and suitable directions were 
given in order to give the plaintiffs the satisfaction to which they 
were entitled by reason of their having paid off the prior claim 
of Bhola Nath. r 

There was also impleaded in this suit a man named Dambar 
Singh who appears in thẹ array as defendant fifth party. He is 
said really to be the father of the, plaintiff Chhedu Singh and to 
be in reality one of the plaintiffs. 
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However that may be, it appeared at the time of the trial 
that this man Dambar Singh had bought at a sale in execution 
of a decree a certaig share in mauza Kalauli, mahal Chhattar 
Mal, which formed portion of the mortgaged property with which 
we are concerned in the present suit. The sale certificate is 
printed at page 45 of our record and shows that the purchase 
was made on the 21st June, 1922 and was confirmed on the 2nd 
August, 1922, and it is to be noted that in this sale certificate 
the amount ‘of the share purchased by Dambar Singh is specified 
as well as its area. 


- It is not disputed that the decree under which this sale took 
place was a decree obtained by one Lala Khannu Mal in respect 


of certain mortgages of the years 1904, 1905 and 1906 which . 


_ were prior to the mortgage in suit (of the 18th November, 1913) 
and so provision was made to preserve the rights of the purchaser 
Dambar Singh, who bought under Lala Khannu Mal’s decree. 


When the decree came to be prepared in the office it was 
necessary to specify with precision the property in Kalauli which 
was to be brought to sale and applied in satisfaction of the plaint- 
ifs decree. It had been provided by the judgment that the 
share which had been mortgaged to Bhola Nath whose mortgage 
had been discharged by the plaintiffs, was to be saved from sale 
in the first instance and also that the share which had been pur- 
chased by Dambar Singh was to be preserved and that the 
remaining share of Kalauli was to be brought to sale and the 
proceeds applied directly to the satisfaction of the mortgage in 
suit. 


At page 28 we have a copy of the decree as prepared and it 
is clear that at first the share of Kalauli which was to be brought 
to sale was specified as follows :—5 biswas, 15 biswansis, 15 

_kachwanstis, 6 tanwansis and 19 nanwansts. 


One of the defendants in the case, a man named Madan Lal, 
subsequently applied for amendment of the decree. He set out 
certain figures and pretended that the share of mauza Kalauli 
directed to be sold by the decree was expressed wrongly. The 
Subordinate Judge’s office made a report and in accordance with 
that report the Subordinate Judge amended the directions in the 
decree and gave an order for the sale of 7 biswas, 17 biswansis 
odd, that is to say, a considerably larger share than was at first 
directed to be sold. 


It is contended before us that thfs order for amendment 
was erroneously made, and after having gone into the figures 
which are ọn the record, we have no doubt whatever that there 
has been a mistake and that the Mokarrtr who prepared ‘the 
report, upon which the order of amendment was made, fell into 
error. 
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CIVIL It is quite clear what happened. It is admittéd on all hands 
To% that the total share of mauza Kalauli mahal Chhattar M al, khata 
— khewat No. 1, with which we are concerned represents a 19 
DAMBER ěć $zswas and odd share. It is also admitted that out of this over 
SINGH 10 ġiswas, that is to say, about one-half had been mortgaged to 


CH HEDU Bhola Nath. 


pret It is also clear from the sale certificate on page 45 that in the 

Lindsay, J. year 1922 this man Dambar Singh bought a 1/sth share of the 
whole of this ž4ata, that is to say, a 1/5th of 19 ġiswąæs and odd. 
This is. plain beyond all doubt, for the specification of the pur- 
chase is expressed not only with reference to shares but with 
reference to area. f 





Obviously what the Mokarrir thought had happened after he 
perused the sale certificate was that Dambar Singh had purchased 
only a 1/5th share of what remained of this Ahata after taking 
out the share mortgaged to Bhola Nath amounting, as we said, 
to about half. In substance what the Wokarrir did was to find 
that Dambar Singh instead of purchasing 1/5th of the entire 
khata, has purchased only 1/1oth. The mistake is obvious and 
therefore it ought to be corrected. It has, however, been argued 
before us that as the learned Judge of the court below made 
this order on an application under section 151 or 152 of the 
Code ot Civil Procedure, we have no power to interfere inasmuch 
as the law does not allow an appeal from an order made under 
either of these sections. Mr. Bajpai’s contention, however, is 
that he is entitled to appeal against the decree and we think 
this contention cannot be met by saying that he is not entitled 
to appeal against the decree, if the only error which he com- 
plains of is to be attributed, (as he says itis to be attributed), 
to a wrong order of amendment passed by the Judge. We do 
not think that that argument can be sustained because, if Mr. 
Bajpai’s client has a right of appeal, he can, in our Opinion, show 
any valid ground of objection to the decree. If he says that the 
only complaint he has against the decree as it now stands after 
amendment is that it directs the sale of 7 biswas odd whereas it 

š ought to direct the sale of 5 diswas odd, we cannot see how we 
can refuse to entertain the appeal. We have been referred to 
certain cases and also to the provisions of section 105 (1) of the 
Code of Civil Procedure. We may point out, however, that in 
the present case we are dealing with an order which was not 
strictly speaking an interlocutory order at all. We understand 
that an interlocutory order ine the proper sense is an’ order which 
° is passed between the date on which the plaint is filed and the 

date on which the decree is drawn up. We do not think that 

an order passed after the decree on an application for amendment, 
~ should be treated as an interlocutory order, and we are, therefore, 
* of opinion that the preliminary objection to the hearing of this 
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appeal should fot prevail. We allow the appeal, but asit is 
clear to us that Thakur Dambar Singh did not draw the attention- 
of the court below to the error-which we have now found when 
the appeal has com@ up before us, we allow no costs. The decree, 
therefore, will be restored to its former shape. Dambar Singh 
will pay his own costs of this appeal. 


` Appeal allowed 


RAJJO (Defendant) 
VEVSUS 
LAJJA (Plaintiff) * 


Pre-emptton Act (XI of 1922)—Provisions of—Transaction not amount- 
ing to a sale within meaning of section 54 of Transfer of Property 
Act—Pre-emption suit, when does not lie. 

Where after the death of the last male owner of the property 
in dispute, Æ (mother of the deceased) obtained a decree for 
maintenance against B, the widow of the deceased, which was 
declared to be a charge on the property in &’s possession and 

- when, on failure to pay this maintenance, Æ was about to 

enforce the charge by execution of a fresh decree, B executed 
a sale-deed in favour of Æ which stated that “‘the consideration 
for the sale’ consisted of a sum due-in respect of maintenance 
under the decree”, that ‘‘ had agreed to abandon her right 
as charge-holder over the property in B’s possession”, that “* the 
transaction had been entered into for the protection of the 
property” and that ‘‘ had agreed-to pay a certain sum to Z 
who was in need of it”, Ae/d, that as this transaction was not 
a sale within the meaning of section 54 of the Transfer of 
‚Property Act, no suit for pre-emption could be maintained on 
its basis. 

Under the Agra Pre-emption Act (XI of 1922) there is no 
cause of action for a suit for pre-emption unless there has been 
either a sale or foreclosure. The term “sale” is expressed 
to mean a Sale as defined i in the Transfer of Property Act and 
the word ‘‘ price’? means ‘‘ money” 

SECOND APPEAL from a decree ‘of V. E.G. HUSSEY ESQ., 
District Judge of Meerut, confirming a decree of MAULVI ALI 
MOHAMMAD, Subordinate Judgè. 

Shiva Prasad Sinka, for the appellant. 

Surendro Nath Sen and B. Magik, for the respondent. 

The judgment of the Court was delivered by 


LINDSAY, J.—This is a pre-emption appeal and the appellant 
is the defendant who was impleaded in the court of first instance 
as the purchaser of the lands sought to be pre- a Her 
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name is Musammat Rajjo. ’ . ' 

The case of the plaintiff, whose name is Lajja, was based 
upon a transaction which was entered into on the 23rd September, 
1924 and which is described as a sale. he document was 
executed in favour of Musammat Rajjo by another lady, Musam- 
mat Bharto. 


It is necessary to explain who these ladies were. The last 
male owner of the property in dispute was one Harbans who 
died leaving his mother, Musammat Rajjo, and his widow, Musam- 
mat Bharto. Itis admitted that after Harbans’ death there were 
disputes between these ladies and eventually Musammat Rajjo, 
having been ousted from possession of the portion of Harbans’ 
estate of which she had been in occupation, was obliged to file a 
suit for maintenance against Musammat Bharto, the widow. It 
is admitted that Musammat Rajjo got a decrce for maintenance 
at the rate of Rs. 150 a year against Musammat Bharto and this 
maintenance was declared by the decree of the court to bea 
charge on the estate of Harbans in the possession of his widow. 


Musammat Bharto failed to pay the maintenance which was 
due to her mother-in-law and eventually Musammat Rajjo had to 
bring a suit. It is admitted that she got a decree and that she 
had taken out execution and was on the point of enforcing her 
charge on this property by having it sold. 

This was the state of affairs on the date on which this transac- 
tion now in dispute was entered into. 


The question which has been raised before us here is a new 
question which does not seem to have been put before either of 
the courts below. It is, however, a question of law and we think it 
is covered by the third ground of appeal taken in the memoran- ` 
dum. The argument is that this transaction of the 23rd Septem- 
ber, 1924 was nota sale within the meaning of section 54 of the 
Transfer of Property Act and that consequently no suit for pre- 
emption could be maintained. It is clearly the law that under 
the Agra Pre-emption Act (Act No. XI of 1922) there is no 
cause of action for a suit for pre-emption unless there has been ' 
either a sale or foreclosure and in the definition clause the term 
“sale” Is expressed to mean a sale as defined in the Transfer of 
Property Act, 1882. 


- Turning to the latter definition we find it laid down that 
“sale” is “a transfer of ownership in exchange for a price paid or 
promised or part paid and part promised”, and the word “price” 
is to be understood in this definition as meaning “money”. 


If we turn now to the document in question we find the 
following recitals made by Musammat Bharto, who was purporting 
to sell the property in dispute. She begins by admitting that 
she owed money to Musammat Rajjo for maintenance under the 
decree. The amount of this maintenance so due was calculated 
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up till thé date’ on which the document was written. She says 
she is to pay this money because it constitutes a charge on her 
husband’s estate in her possession. She goes on further to say 
that she stands in*need of Rs. 1,000 and that the other party, 
that is to say, Musammat Rajjo, has agreed to give her this sum 
of Rs. 1,000. She also recited that the transaction has been 
entered into “for the protection of the property”, and so it is 
expressed that the consideration for the sale consists of a sum of 
Rs. 3,197 due in respect of maintenance and a sum of Rs. 1,002 
and odd which was to be given in cash before the Sub-Registrar. 
The total amount, therefore, is made to come up to just about 
Rs. 4,200. It is plain, however, on a careful perusal of the docu- 
ment that this consideration expressed in terms of money was 
not the whole of the consideration for the transfer to Musammat 
Rajjo. It is to be remembered that at the time this deed was 
executed Musammat Rajjo had a charge over the entire property 
of Harbans in the possession of his widow Musammat Bharto. 
It is recited in this deed that over and above the agreement of 
the parties regarding the money portion of the transaction Musam- 
mat Rajjo has agreed to abandon her. right as charge-holder over 
the property of Harbans, and so it must be taken that whatever 
interest was transferred to Musammat Rajjo under this deed was 
transferred not solely for a cash consideration consisting of the 
amount we have just mentioned, but also in consideration of 
Musammat Rajjo’s giving up her right to enforce her charge for 
maintenance against the property in Musammat Bharto’s posses- 
sion. It is quite clear that no precise money value could be 
placed upon the charge which Musammat Rajjo held over this 
property. 

These being the facts, we think we must accept the con- 
tention of the appellant’s counsel here to the effect that this 
transaction of the 23rd September, 1924, although it is described 
by Musammat Rajjo in appeal as a sale, was nota sale. In law 
it was not a sale within the meaning of section 54 of the Transfer 
of Property Act and we think the proper classification of the 
transaction is to put itin the category of exchanges. Section 
118 of the Transfer of Property Act says that when two persons 
mutually transfer the ownership of one thing for the dwnership 
of another neither thing nor both things being money only, the 
transaction is called an exchange. The learned counsel for the 
respondent has indeed argued that the right of charge, which 
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Musammat Rajjo had over the property of Harbans, could not e 


be described as a “thing”. We .afe not able to accept that con 
tention. : $ - 

In dealing with this case we havé referred to a judgment of 
an Oudh case reported in Vol. 18 of the Oudh Cases, page r09. 
That was a case in which there was a transfer of an equity of 
redemption in return for proprietary rights in certain plots of 


172 HIGH COURT "TAsL.JeR. 
e 


CIVIL - 





land subject to the payment of land revenue. The case is not, 
1927 indeed, in all respects similar to the one before us, but we think 
—. the reasoning which’ was applied there by the learned Judges 
RaJJO applies with equal force to the facts of the present case. There 
L 7 JA it was held that the transaction was as a matter of law an exchange 
= and not a sale, and following the same line of reasoning we come 








¢indsay, J. to the same cončlusion in the present case and hold that this 
transaction of the 23rd September, 1924 was not a sale within 
the meaning of the Transfer of Property Act. If that is so, there 
was no cause of action for a suit for pre-emption. We, therefore, 
allow this appeal and set aside the decree of the courts below and 
we direct that the plaintiff’s claim do stand, dismissed. We leave 
the parties to pay their own costs in all three Courts. 
i Appeal allowed 
CIVIL RADHA KISHUN (Defendant) 
1927 i i VEVSUS 
Nov., 16 SITA RAM UPADHYA AND OTHERS (Plaintiffs) * 
LINDSAY. J Hindu Law—Deed of gift by husband in favour of his wife—Nature 
BANERJL J. of estate whether absolute or limited—Ambiguous language, rule of 


construction. 


If the language of a deed of gift executed by a Hindu is so 
clear as to leave no doubt in the mind of the Court, it must 
take effect according to its tenor, but if there is an ambiguity 

-~ in the language which is used, then for purposes of construction 
courts are entitled to take into consideration the notions and 
wishes of .Hindus -with respect to the devolution of their pro 
~perty. : ‘ 

Maulo: Mohammad Shams-ul-Hooda v. Shewak Ram, L R., 2 
Ind. App., 7, followed. 


The deed of gift, in question, executed by the donor in favour 
of his wife recited that the wife had served her husband well 
and that by reason of her good conduct the donor had of his 

Š own accord and free will made a gift of the property. It was 
further recited in the deed that the wıfe had been put into 
proprietory possession of the gifted property and she was 

- authorised to get mutation of names effected in her favour, but 

the deed wound up by a declaration describing the position of 

the wife with regard to the property that the lady may “‘enjoy 

e profit or. sustain loss,in connection with the property specified 
in the deed” (mask milkiat nafa nugsan jaedad- muffasila zail 
ka howe). The Subordinate Judge interpreted these words as 
meaning: that.the iftention of the donor was to put the-usu- 

- fruct of the property at his wife’s disposal. Ae/d, that the 

language employed in the.deed was ambiguous, that the trial 
: *F. A. No. 61 of 1925 
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court had correctly interpreted the deed which conferred. only 
a limited estate on the wife not enuring beyond her life-time. 
_ First APPEAL grom a decree of BABU RADHA KISHEN, 
Subordinate Judge of Basti. 


Peary Lal Banerji (for him Narmadeshwar Upadhiya), for 
the appellant. 


Kamla Kant Verma, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—Mr. Upadhiya has argued this case very ably 
and strenuously on behalf of the defendant-appellant, but he has 
not succeeded in convincing us that the decision of the Subordi- 
nate Judge is erroneous and that we should be justified in inter- 
fering with it. é 

The suit was a suit by reversioners for possession of certain 
property, the last male owner of which was one Sheo Agyan 
Upadhiya who died in the year 1880. Sheo Agyan left a widow 

_Musammat Subhrani who remained alive till the year 1923. Her 
daughter Musammat Manraji had predeceased her in the 
year IQII. : 


~ It is clear on all hands and there is no doubt that when 
Musammat Subhrani died the present plaintiffs were the next 
reversioners of Sheo Agyan. : 


The defendant in the suit was one Radha Kishun who was the 
father-in-law of Musammat Manraji, the daughter of Sheo Agyan, 
and he set up a title to certain property which he said had been 
conveyed to him by a deed of gift which was executed in or about 
the year 1895 in his favour by the widow Musammat Subhrani. 
That document is to be found at p. 29 of our record. 


_Radha Kishun relied on this document and put forward the 
defence that the plaintiffs were not entitled to get possession of 
the property covered by the document in his favour. He assert- 
ed that Musammat Subhrani had not merely the estate of a 
Hindu female‘in the property which was left by her deceased 
husband; he said that under a deed of gift, which Sheo Agyan 
had executed in favour of his wife in the year 1878, Musammat 
Subhrani was the absolute owner of the property which’ had be- 


longed to Sheo Agyan and was therefore entitled tò dispose of - 


this property in his favour. 


The Subordinate Judge has come to the conclusion that under 
the deed of gift which Sheo Agyan,execated in his wife’s favour 
in the year 1878, assuming that this document was intended to 
take effect, Musammat Subhrani, did, not acquire an -absolute 
interest but only the limited estate of a Hindu female. í 


. -We may mention here that the Subordinate Judge has also 
found with respect to this deed of gift of 18 78 that it was never 
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acted upon and was never intended to take effect. 


If we are in agreement with the Subordinate Judge in his 
interpretation of the language of the deed of egift of 1878 then 
we are not called upon to enter into any of the other questions 
which were raised in the court below, forif the Subordinate Judge 
is not wrong in saying that this deed of gift conferred only a 
limited interest, it follows that the defendant-appellant Radha 
Kishun has no case. Any interest he derived from Musammat 
Subhrani came to an end when that lady died in the year 1923. 


The deed of gift in question is marked Exhibit B. and is 
printed at page 18 of our record. It bears the date 8th of Feb- 
ruary, 1878. It begins by reciting that Musammat Subhrani is 
the second wife of the donor Sheo Agyan. It is recited that 
the lady had served her husband well and that he was much 
pleased and satisfied with her and that by reason of her good 
conduct he, of his own accord and free will, was making a gift, of 
the property which he specifies below together with sir, khudkasht 
lands and all other appurtenances. It is recited in the deed that 
Sheo Agyan, had put his wife into proprietary possession (qabza 
malikana) of the gifted property and it is further recited that 
the lady is authorised to get mutation of names effected in her 
favour. The deed winds up by a declaration saying that the lady 
may “enjoy, profit or sustain loss in connection with the property 
specified in the deed” and that the executant Sheo Agyan would 
have no objection to it. 


The words by which the property purports to be transferred 


to the lady are “bakhsh diya o hiba kar diya”, that is to say, I’ 


have bestowed and made a gift of this property to my wife. The 
words in the later clause are the words which have occasioned 
difficulty and which require to be construed. In describing the 
position of his wife with regard to this property, the donor Sheo 
Agyan uses the following words :—“malik milkiyat nafa nuqsan 
jaedad mufassila zail ka howe’. 


The Subordinate Judge interprets these words as meaning that 
the intention of Sheo Agyan was to put the usufruct of the pro- 
perty at his wife’s disposal and he laid particular stress in this 
connection on the words “nafa nugsan”. He would interpret this 


. clause by saying that the lady was appointed to be the owner of 


property which consisted of the “nafa and nuqsan” of certain 
immovable properties specified in the deed. : 


We are not prepared to differ from the opinion of the Sub- 
ordinate Judge on this point. At best the language is ambiguous 
and certainly it is a remarkable circumstance that the words 
“nafa nugqsan” should occur in a document which really intended 
to confer an absolute proprietary title. In the deed of that kind 
these words would be superfluous because an absolute owner is, 
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of necessity, entitled to such profit as the property yields and has 
to bear such loss as results from the ownership. We are dis- 
posed, therefore to agree with the interpretation which the lower 
court has put upon éhis document and we are certainly not pre- 


pared to go the length to say that the construction of the Sub- 


ordinate Judge is clearly wrong. The Subordinate Judge rightly 
referred to the case of Maulvi Muhammad Shams-ul-Hooda v. 
Shewak Ram(?). The passage which he cites in his judgment 

-is a well-known passage indicating that in construing a will of a 
Hindu it is not improper to take into consideration what are known 
to be the ordinary notions and wishes of Hindus with respect to 
the devolution of property. That case has been a guide to the 
Indian Courts for many years and has been followed again and 
again. Itis quite true that a document executed by a Hindu in 
which there is an express and clear intention of conferring an 
absolute estate will take effect according to its purport notwith- 
standing the well-known ordinary notions and wishes of Hindus 
in making transfers of this nature. In short, the position is that 
if the language of the document is so clear as to leave no doubt 
in the mind of the court, it must take effect according to its tenor. 
But if, on the other hand, there is an ambiguity in the language 
which is used, then for purposes of construction courts are entitled 
to take into consideration the notions and wishes of Hindus with 
respect to the devolution of their property. Itis quite clear to 
us that in the present instance it cannot be argued that the 
language of the document is so unequivocal as to leave no doubt 
whatever as to the intention of the donor Sheo Agyan Upadhiya. 
We cannot say that it is clearly shown that Sheo Agyan intended 
to make his wife the full owner of this property. 


As we agree therefore with the Subordinate Judge on this 
point, the case need not go any further. It is not necessary for 
us to enquire whether the document was intended to be acted up- 
on or whether it ever was acted upon. All we need say is that 
assuming that it was a real transaction and that effect was duly 
given to it, the only result was to confer upon Musammat Subhrani 
an estate which could not enure beyond her own life-time. As 
the defendant-appellant is claiming under Musammat Subhrani it 
necessarily follows that any interest which was given to him under 
the deed of gift upon which he relies came to an end when 
Musammat Subhrani died in the year 1923. 


The appeal fails and is dismissed with costs. 


ELA ‘Appeal dismissed 
(1) L. R. 2 Ind. App., 7 
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Criminal Procedure Code, section 537—~Irregularity in criminal trial 
—When curable under—Cornsel’s consent—LEffect of. 


Where there are strictly speaking two cases for riot which are 
practically one controversy and the Magistrate, who tries both, 
waives the repetition of the evidence required to enable the 
point to be decided in the second case owing to the fact that 
its reception would be merely a formal repetition of evidence 
already given and heard and also decided by the same tribunal 
in the former case, the evidence in both cases being directed to 
the same issues of fact and if the parties, for their own con- 
venience, consent to treat the evidence in the former case as 
though it had been repeated in the latter case, Ae/d, that such 
evidence is by implication and for all practical purposes brought 
on the record of the second case although not actually recorded 
and that this mode of trial, though irregular, does not prejudice 
the accused in their defence and under such circumstances a 
re-trial is not necessary by reason of such irregularity. 

Queen-Empress v. Chander Bhunja, I. L. R., 20 Cal, 537, 
followed. 

No serious defect in the mode of conducting a criminal trial 
can be justified or cured by the consent of the advocate of the 
accused, but the consent of the counsel .to such procedure as 
was adopted in the foregoing case is an important element to 
take into account in considering the equally important question 
whether there has been any prejudice. 

Abdur Rahman v. King-Emperor, 54 In. App., 96, followed. 

_ CRIMINAL REFERENCE by K. A. H. Sams ESQ., Sessions 
Judge of Benares. 


Kapil Deo Malaviya, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


Tire judgment of the Court was delivered by 


WALSH, J.—This case has been referred to two Judges of this 
Court by another member of the court who was dealing with a 
reference by the Sessions Judge. The reference raises the broad 
question, where there are strictly speaking two cases for riot 
which ‘are practically oneecontroversy, how far a Magistrate, who 
tries both, whether as separate cases or simultaneously as one 
hearing may treat the evidence given in the first case in order of 
date, which has not been repeated in the second case And has not 
been formally transferred to the record, as evidence in the second 

*Cr, Ref. No. 565 of 1927 O 
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case, as, though? it had been solemnly repeated all over again by 
the witnesses or had, been read over,to them and acknowledged 


by them as: part of the evidence in the second case. We think, 
that all these cases,ewhich are not of .uncommon occurrence, and 


the difficulties which occasionally arise in the procedure, must be 
judged, each by its own particular circumstances. As has been 
said in one case, and as the learned Judge referring this case 
pointed out, a court has no right, technically speaking, to consider 
at all the evidence given in.one case for the purpose of reaching 
his conclusions in another, and if the two cases are totally un- 
connected, it is obviously impossible to say that such a procedure 
could be covered by the, general excuse that no, prejudice could 
be done.to either side. If the two cases deal with separate issues, 
even although they arise out of the same set of circumstances 
and to some extent raise the same controversy, and if also the 
parties claim that the evidence in the first case is irrelevant to the 
issues in the second case, the matter is clear. But if the recep- 
tion of the evidence required to enable the point to be decided in 
the second case is merely a formal repetition of evidence, which 
has already been given and heard and possibly also decided by the 
same tribunal and it is directed to the same issue or issues of fact, 
its vain repetition may be reasonably waived. If the parties for 
their own convenience, and other obvious motives, consent to 
treat the evidence in the former case as though it had been 
repeated in the latter case, such evidence is by implication and for 
all practical purposes brought on -to the record of the second 
case, although not actually recorded.. Whatever may be said, 
about the Magistrate’s handling of the merits, with which we have 
at this moment nothing to do, the explanation which he tendered’ 
dealing with this objection which was before the Sessions Judge, 
is a singularly clear and able document. He sets out the facts 
which are important in this as in every other case, and it is upon 
those facts alone that we propose to dispose of this matter. 


In this village there are ‘two parties who have been fighting 
for eight or ten years. They have had so much friction and so 
many cases that it is impossible to obtain a single independent 
witness to anything which occurs, between them. On the 22nd of 
January of this year they hada fresh dispute. Both parties made 
a report against the other in the usual. way, one to the ¢kana, one 
by wire to the Sub-Divisional. Officer. Ther police made enquiry 
and came to the conclusion that strictly speaking there were two 
separate riots, although they were intimately connected with 
one another, and -this is a most infportånt fact in what we have 
to decide. Each party alleged in his own defence that there was 
only one riot. The, party, who may be said to be complaining in 
this reference, set up an incorrect, motive which the Magistrate 
disbelieved. He has given his reasons for not believing it and 
he say8 that the reasons which he gives were features common to 
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both cases, that is to say, the prosecution in one tase conducted 
its case and framed its evidence upon the same theory which it 
asked the court to accept as the theory in defence of the charge 
against it in the second case; nor is it as fhough the evidence 
relied upon by the complainants in this reference in their own 
defence was confined merely to the evidence of witnesses whom 
they had already called in the counter case; they called-separate 
evidence as well and the Magistrate says that they relied upon 
the same motive as the evidence given on the same motive in the 
other case had been directed to establish which he had disbelieved. 
He says that without a reference to the evidence in the other 
case which had not been technically brought upon the record in 
the second case, he would have been forced, in the absence of 
evidence to the contrary, to come to the conclusion that the 
motive was established and he rightly says that he would have 
found himself in a most absurd situation, created by the law as it 
is suggested to be by this reference, of disbelieving something in 
one case and believing it in the other under precisely similar 


circumstances. He submits by the way as a matter of argument ` 


that where two incidents and two charges arising out of the same 
circumstances have to be dealt with strictly as two cases and two 
charges, although they are in substance one, either that each case 
should be tried by a different Magistrate,-or that ifa Magistrate 
tries both, he should allow himself to be assisted by evidence in 
one case not technically recorded in the other. But in addition to 
the facts above stated it appears that although separate judgments 
were written and although the charges and cases were separate, 
and, therefore, would ordinarily be heard independently, in 
substance they were heard together and the arguments in both 
cases were heard on the same day and were addressed to the 
court by the same gentleman, who freely referred to the evidence 
in the one case in support of their arguments in the other, and 
were, therefore, on behalf of their clients guilty of the very 
irregularity which their clients now ask the High Court to say 
renders the trial a nullity. 


We agree with what was said by their Lordships in their judg- 
ment in Queen-Empress v. Chander Bhunja(*), the case quite 
rightly réferred to by the Magistrate in his explanation, and we 
are not satisfied that the case referred to by the Sessions Judge 
is really applicable. In the Calcutta case in question it was held 
that where two cross-cases of riot and grievous hurt were com- 
mitted separately, a trial before a Sessions Judge, who having 
heard the evidence in the first case heard the evidence in the 
second case, €xamined some of the accused in one case as witnesses 
for the prosecution in the‘other and vice versa, and subsequently 
heard the arguments in both the cases together, this mode of 
E (1) I.L. R., 20 Cal., 537 $ 
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trial although ‘irregular did not prejudice the accused in their 
defence and under such circumstances a retrial was not, necessary 
by reason of such irregularity. That case seems to ‘us to be 
exactly in point. 

It so happens that we are able to seek guidance and considerable 
assistance from two recent decisions in the Privy Council. There is 
one, namely Abdur Rahman v. King-Emperor('), in which the 
irregularities with regard to the depositions were considerable, but 
were held by the Privy Council as having been rightly treated by 
the High Court as an irregularity curable under section 537 of the 
Code, it being clear that no failure of justice had been occasioned 
by the irregularities complained of in that case. We refer to the 
casé partly for that reason but mainly because it lays down a prin- 
ciple, which it is well to bedr in mind. We have referred to the 
mode in which the hearing and the arguments in the two: cases were 
conducted by the pleaders. No consent by counsel whether for 
his own convenience, or that of his client, or for the convenience 
of the court, can by itself create jurisdiction in the court to 
commit irregularities ; nor can the commission of irregularities of 
a serious nature substantially affecting the conduct of the trial 
and prejudicing the accused be waived, merely by consent on the 
part of the accused’s representative. As the Privy Council puts 
it, “ No serious defect in the mode of conducting a criminal trial 
can be justified or cured by the consent of the advocate of the 
accused”. All we mean to say in this case and in similar cases 
is that the consent of counsel to such procedure as was adopted 
here is obviously an element and an important element to take 
into account in considering the equally important question whether 
there has been any prejudice. 


Lastly there is a recent decision of the Privy Council in 
Madat Khan v. King-Emperor, in which special leave was granted 
to an appellant from the High Court at Lahore for the purpose 
of considering what is practically the same complaint as is made 
in this case. The case does not appear to have been reported 
presumably because it was not considered to lay down anything 
new, but we refer to it because of its valuable restatement of the 
principle by which this case has to be decided. Its official’ desig- 
nation is Privy Council Appeal No. 72 of 1926. As in this case, 
two parties were charged for attacks on each other in the same 
occurrence and the charges were tried separately at two distinct 
trials and weretried by the same tribunal. Lord Haldane thus 
expresses the opinion of their Lordships. 

“ Naturally the evidence given for the prosecution was similar to a 
substantial extent. In each case each party no doubt was a witness against 
the othér, but, on the other hand, there was also independent evidence. 
In a case of that kind it is almost impossible to keep the cases wholly 

d (1) 54 Ind. App., 96 
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i iseparate. : The High Court gave one judgment’ but, treated. the case;as 
.1. two cases. It is said that they imported considerations from one case 


: into.the other:- -When one looks at it, to;some extent: that. was inevitable 

and to some extent it did so happen’’. tatty 

-,We may pause here, to note that that is E: what the aour 

tion of the Magistrate SAYS. e ay S ne ONE 

2t.  “‘ There was, however,ʻa body. of separate evidence which was MEER 
. to'each;case which in itself was enough for the conviction.’! 

i With“regard ‘to: one; case, the : Magistrate ` tells us that the 
separate’ evidence was not itself enough for the conviction and to 
that extent this case: differs. Although technically it might have 
been. better to keep the evidence - entirely distinct and to have 
delivered two separate judgments, : no” ayses. has followed from 
what was done. © - ùf Er . rd 


eden, 


| We think both’ authority and reason‘ compells tis ‘to reject this 
teference'’ except | ‘to the extent to which we propose to interfere 
as will appear in a moment: “We, “however, might add that even 
if the case’were not so clear as’ ‘it appears to us to be, we should 
have hesitated a very ‘long tirhe before directing what would 
appear to us to be’ almost the disaster of ‘a retrial of this unfor- 
tunate quarrel. ' i 


> “We propose, however, ‘to ameliorate the fines in both’ cases, 
It is perhaps as well to state the principle on which we do so., 
Taking: ‘individually one of, ithe fines inflicted on one of the per; 
sons it does not seem in itself very large, and probably -would-not 
have surprised. that particular individual, and in one sense it is the 
fault of the parties themselves that the number of persons fined. is 
very large, and that, therefore, the total sum 1s substantial. But 
on the other hand, as every one knows these faction fights consist 
very largely of either a particular set of families or a particular 
set of bivadari, and when the individual’ fine is multiplied’ by ‘a 
large nuniber, no ‘doubt it falls very heavily’ on the whole com- 
munity. We for this rédson reduce the ‘fines in each case from 
Rs: 25 to Rs. r5“ under. section’ 147 and from Rs. 25’to Rs. 10 
under section ` 32 3 in case of each of the persons who was convictéd 
by ‘the Magistrate i in;the two cases. In’ other respects the ordér 
of the Magistrate will stand. The fine,’ if’ paid, shal be, refunded. f 
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MOHAMMED ABDUE- RA&OOF AND OTHERS’ pandas 


‘Agra ‘Pre-einption Act, séction * I2, sub-clause ()—" The common 
' ancestor”, meaning of the extpression—- Vendee on same footing as 
- pre-emptor—No right of pre-emption—Pre- semprot, descendèd ` from 

'° nearer ancestor— When entitled to succeed. 
* S. A. No.’ 1030 ‘of 1926 - 
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Where, in a pre-emption suit, the plaintiff was the own sister 
of the.vendor and the vendees were his own uncles and the 
parties being Mohammedans, eld, that as the plaintiff was 
descended from a nearer ancestor, she was entitled to succeed. 

The meaning of the words “ the common ancestor ’’, as used 
in section 12, sub-clause (3) of.the new Agra Pre-emption Act, 
must -be that common ancestor who is the nearest. 

When a vendee ison the same footing as the pre-emptor, 
there is no right of pre-emption at all and the property cannot 
-be divided between them. Jagrvp Singh v. Indrasan Pande, 
24 A. L. J. BR. 325 and Ishwar Dati v. Mahesh Dat, 23 A. L. 
J. R., 862,-referred to. 

SECOND APPEAL froma decree of MAULVI ALI AUSAT, 
District Judge of Ghazipur, confirming a decree of BABU RAJ 
BEHARI LAL, Subordinate Judgé. 

Peary Lal Banerji, for the appellant. 

M. Waliullah, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This ‘is a plaintiff’s appeal arising out of a 
suit for pre-emption. The plaintiff Musammat Ashraf Bibi is the 
own sister of the vendor Ali Ahmad. The defendant-vendees 
are the own uncles of Ali Ahmad, that is, his father’s brothers. 
The case is governed by thé Agra Pre-emption Act and it is 
obvious that the plaintiff as well as the vendees are descendants 
from a common ancestor of the vendor and are within 4 degrees. 
The courts below have dismissed the suit. The learned Munsif 
held that section 12, sub-clause (3) which gives preference in 
cases of near relationship applied only to the case of rival pre- 
emptors. ` The lower appellate court is also of the same opinion. 
It has further expressed the oppion that, inasmuch asa sister is 
a sharer whereas uncles are only residuaries, the sister is a nearer 

‘heir. 


a) 


The language of section 12, sub-clause (3) is certainly am- 
biguous but it has been held by this-Court in two reported cases, 
Jagrup Singh v. Indvasan Pande (') and, Ishwar Dat v. Mahesh 
Dat (*),. that the expression “claiming, pre-emption ” .is not 
confined to suits by rival claimants but is applicable to*a vendee 
who puts forward his equal right of _pre-emption. While following 
these cases we noticed that this may involve a different interpre- 
tation of the word ‘ ‘ claiming” in section I 3 (vide S. A. 586 of 
1925, decided on the 26th March, 1926). It must therefore be 
held that the preference i is not confihed to rival suits only. 


Under the Mohammedan law the sister is a sharer and the 
uncles areeresiduaries, but if the „vendor were to die all these 
three persons would be the immediate heirs and would succeed 


© ioe 1) [1926] 24 A. L. J. R., 325 
2) [1925] 23 A. L. J. R., 862 
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to definite portions of the estate. For purposes -of calculating 
the shares, classes of sharers and residuaries have been, constitut- 
ed. But when all succeed simultaneously it i impossible to hold 
that the sister is a nearer heir than the Ha W Daughters and 
sisters are in the list of sharers, and yet they can hardly be said 
to be nearer heirs than sons and brothers respectively, who are 
not sharers but only residuaries. The word “ nearer ” apparently 
has been used to denote persons who would succeed immediately 
as against a person who would succeed if those other heirs also 
were dead. For instance, a nearer Hindu collateral would-be a 
nearer heir than a more remote collateral. And among Moham- 
medans sons and daughters would be nearer heirs than ‘brothers 
and sisters. We are therefore unable to hold that the plaintiff 
is a nearer heir. 


The next point urged on behalf of the appellant i is that under 
section 13 the plaintiff should at least be given a share in the 
property sold. It is contended that she as well as the vendees 
are persons who at least claim equally, and the property ought, 
at any rate, to be equally divided among them. It is also con 
tended that the word “claiming” in section 13 has been used 
in section 12, sub-clause (3) also, where in the cases above noted 
it has been given the meaning “ persons having a right of pre- 
emption ”, and not necessarily persons suing for pre-emption. 
We did, however, point out this difficulty in the unreported case 
mentioned above. We do not think that we are compelled to 
hold that the expression “ persons claiming” under section 13 
includes ` vendees. It is abundantly clear by the provisions of 
sections 10 and 11 of the Act, that ona sale to any person having 
a right of pre-emption, no right of pre-emption accrues to any 
person who has an equal or inferior. right of pre-emption. Sec- 
tion If confers a right of pre-emption on persons mentioned in 
section 12, subject to the foregoing provisions of section 10. It 
follows therefore that when a-vendee is on the same footing as 
the pre-emptor, there is no right of pre-emption at all and the 
property cannot be divided between them. This is in accordance 
with the view which prevailed previously, before the Act was 
passed, and we think that the Act has not altered the law in this 
respect. ° 


The appeal however must succeed on a ground which appar- 
ently was not pressed before the lower appellate court and is not 
expressly mentioned in the grounds of appeal before us. The 
plaintiff"is the sister of the veador and the vendees are his uncles. 
She is therefore descended from a nearer ancestor. Section 12, 
sub-clause (3) contains the expression “ descended from the 
common ancestor” and does not speak of æ common’ ancestor. 
If the nearest common ancestor were not meant, then it is obvious 
that there might be more than one ancestor from whofn the 
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claimants are déscended, and are not removed by more than 4 CIVIL 


degrees. If all such claimants were to come in one category, 
the proper expression to use should have been “a common an- — 
cestor”. The sub-Section however uses the words “the common ASHRAF 
ancestor ” which implies that there can be only one common 
ancestor and not more than one. If it is intended that there can MOHAMMED 
be only one common ancestor, it follows that ancestor must be BDUL , 
the nearest. In interpreting the sub-section in this way we are =n 
not necessarily introducing a new word “nearest ® into the sec- Sulaman, J. 
tion but are giving due weight to the use of the definite article 
“the ” before the words “ common ancestor”. The use of that 
article no doubt indicates that there is only one ancestor in, 

` contemplation and that must of a necessity be the nearest. Al- 
though the language of the section is not. happy we have, after 
giving the matter our best consideration, come to the conclusion 
that the meaning of the words “ the common ancestor” must be 
that common ancestor who is the nearest. We might point out 
that in cases arising under the wa7zb-wl-arg the word “ ekjaddi”’ 
was often held to mean “ descended from the nearest ancestor ” ` 
and that persons descended from remoter ancestors were ex- 
cluded. (F. A 358 of 1924). 


It therefore seems that the legislature has not intended to 
alter the law in this respect. We accordingly allow this appeal 
and setting aside the decrees of the.courts below decree the 
plaintiff's suit with costs. We give the plaintiff two months 
from this date for payment of the pre-emption money. If the 
amount is not deposited within the time fixed, the plaintiff’s suit 
will stand dismissed with costs in all courts. g 


Appeal allowed 
CHAMAN LAL (Defendant) CIVIL 
Versus 1037 
, HIRA LAL (Plaintiff )* ma 
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Party’s plea of want or failure of constderation”—Right to MUKERJI,J. 


establish. 
Proviso 1 of section 92 of the Evidence Act permits. party e 
7 : to a contract reduced into writing -to establish, among other 
matters, want or failure of consideration. 


Sri Ram v. Firm Sobha Rom Gopal Rai, 20 A. L. J. R., 
315 and Sheo Prasad, Ram Prasad v. Gobind Prasad, 25 
A. L. J. R., 305, referred to. 
CIVIL REVISION from an orderof PANDIT-RAJ RAJESHWAR 
SAHAI, Judge of the Court of Small Causes at Meerut. - 
WV. C. Yaish, for the applicant. y 
Vishna- Mitra and Kapil Deo Malay, for the opposite- 


party., A 
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‘The following judgment was delivered by 8 : 
`- MUKERJI, J.—This application is for the revision of the order 
passed by the Judge, Small Cause Court, Meerut, on the 27th of 
April, 1927. - . Be a ae sf 
It appears that the defendant, who is the applicant -before 
this Court, was sued on foot of a promissory note by the res- 
pondent. The promissory note recited that on settlement of a 
certain account, a sum of Rs. 300 was found due by the defendant 
and he was: accordingly giving the promissory note to secure the 
said amount. - The defendant, in his defence, wanted ` to prove 
that at the date of the settlement of account there was a sum of 
Rs. 500 outstanding against him. His case was that he had 
deposited in the plaintiff's: treasury assum of Rs. 500 butithe 
payment could not be traced. It was accordingly arranged that 
after allowing a set-off of Rs. 200 due to the defendant, the latter 
should execute the promissory note for Rs. 300. It was further 
agreed that in .case the payment of the aforesaid sum of Rs. 500 
was established, the plaintiff would be exonerated from his 
“liability on the promissory note. The defendant sought to sub- 
stantiate his plea, vzz: the sum of Rs. 500 had been subsequently 
traced and that therefore his liability on the promissory note 
ceased... .. i 


-The learned. Judge, Small Cause Court, did not allow the 
defendant to adduce any evidence on the ground that this would 
be contrary to the provisions of section 92 of the Evidence Act. 
He did not cite any case as authority for the proposition, but in 
this Court the learned counsel for the respondent has relied on 
the case of Sri Ram v. Firm Sobha Ram Gopal Rai(’). That 
case has been dissented from in the case of Skeo Prasad, Ram 
Prasad v. Gobind Prasad(*). Both the judgments are by two 
learned Judges of this Court. In this conflict of opinion I think 
I am allowed to express my own view of the case. 


It appears to me that proviso I of section 92 of the Evidence 
Act permits a party to a contract reduced into writing, to establish, 
among other matters, “want or failure of consideration”, The 
defence in this case amounted to nothing but a plea of want or 
failure of consideration. The burden of proof was undoubtedly 
put on thè defendant but there was in my opinion nothing in the 
law to prevent him from establishing his plea. 


I accept the application, set aside the decree of the court 
below and remand the suit to it with the direction that it should 
be re-admitted on its original number in the register and disposed 
of according to law. Costs here and hitherto will abide the result. 


$ Application allowed 

fi ioe N y Decree set aside 
) [1922] 20 A. L. J. R. ade 

) [1927] 25 A. L. J. R. 


(1 
(2 


VOL. Xxvi] | Í HIGH COURT ` i 185 
° 
BALMAKUND AND ANOTHER (Plaintiffs) A 
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TULA RAM AND OTHERS (Defendants) * June, 6 


Transfer of Property Act, section 6—Offerings to 1dol—Right to receive 


ASHWORTH, 
dissociated from priestly office—Transferable—Ex parte decree— J. 
Operates as res judicata. IQBAL 

AHMAD, J. 


An emolument attached to a priestly office is not transferable 
but the right to collect offerings made at a temple when dissociat- 
ed from priestly office is not a mere “ possibility” within the 
meaning of section 6 (a) of the Transfer of Property Act but is 
a definite right which can be transferred. 

Mancha Ram v. Pran Shankar, I. L. R., 6 Bom., 298, Rajab 
Vurmah Valia v. Ravi Vurmah Mutha, 4 In. App., 76, 
Durga Bıbı v. Chanchal Ram, I. L. R., 4 All., 81, Srimatz 
Mallika Dasi x. Ratanmani Chekarvati, 1 Cal. W. N., 493, 
dissented from. Paragi v. Gauri Shankar, 51 In. Cas., 86, distin 
guished. Pancha Thakur v. Bindeshri Thakur, I. L. R., 43 Cal., 
28, Pancha Thakur v. Bindeshrt Thakur, 37 In. Cas., 960 and 
Sukh Lal v. Bishambhar, 15 A. L. J. R., 41, referred to. Sheikh 
Ahmad-ud-din v. Ilahi Bakhsh, 9 A. L. j: R., 555, followed. 

Where the parties litigated under the same title in the former 
and in the present suit and the court that decided the former 
suit was competent to decide the present suit, but the defendant 
failed to contest the former suit on the ground that offerings 
made at a temple were not transferable, 4e/7, that the defend- 
ant was barred from raising that plea in the present suit which 
came within the perview of section 11 of the Civil Procedure 
Code. 

SECOND -APPEAL from a decree of A, G. P. PULLAN ESQ., 
District Judge of Moradabad, confirming a decree of BABU GANGA 
NATH, Subordinate Judge. 


Peary Lal Banerji and Shabd Saran, for the appellants. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by : 


IQBAL AHMAD, J.—This is a plaintiffs’ appeal and arises out Pe iol F 
of a suit brought to recover a sum of money alleged to be due to SmE 
the plaintiffs on a zheka given by them to the defendants for the 
collection of offerings to a certain deity installed in a temple, and 
for the cancellation of that ¢heka, and for a perpetual injunction 
restraining the defendants from inferfeting with the plaintiffs’ 
right of making the collectiohs themselves. bd 

The plaintiffs alleged that they were "entitled to 1 3/48th share 
of the offerings made at the temple and that, on the 24th of 
August, 1918, they leased out the said right to defendants Nos, 1 
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to 3, who executed a gaduliat in favour of the plaintiffs on the 
same date, at an annual sum of Rs. 900 fora period of 5 years, 
viz., from the beginning of August, 1918 to the 31st of July, 1923. 
The present suit was with respect to the amount to which the 
plaintiffs claimed to be entitled for the years 1921 and 1922. 
The plaintiffs’ case was that defendant No. 4 was a member of a 
joint Hindu family with defendants Nos. 1 to 3 and that defend- 
ants Nos. 1 to 3 had taken the ‘eka for the benefit and advantage 
of that family and, as such, all the four defendants were liable to 
answer the plaintiffs’ claim. The plaintiffs further alleged that 
the defendants were habitual defaulters and, not having paid 
regularly the amount reserved by the lease and the gadu/zatz to the 
plaintiffs, had, in accordance with the conditions laid down in the 
gabuliat and the lease, forfeited their rights as lessees. 


The suit was contested by defendants Nos. 1, 2 and 3 and each 
of them filed a separate written statement. 


Defendant no. 1 alleged that the lease was fictitious and was 
never acted upon, and that the plaintiffs themselves were never 
in’ possession of the temple in question, and had no right to main- 
tain the suit. Defendant No. 2 contested the. suit on three 
grounds :— (1) that he was a minor on the date of the execution 
of the lease and the gaduliat and the contract evidenced by those 
documents was not enforceable against him ; (2) that he derived . 
no benefit from the lease nor was the lease executed for his benefit 
or for the benefit of the joint family of which he was a member and 
(3) that the right to collect the offerings made at the temple are 
not transferable and a contract in respect of the said offerings is 
not enforceable and is forbidden by law. Defendant No. 4 also 
assailed the right of the plaintiffs to maintain the suit on the last 
two grounds mentioned above. 

The trial court held that defendant No. 2 had not attained 
majority on the date of the execution of the gadu/zat and the lease 
and was not bound by the same, and that the offerings made at 
the temple were not transferable and, accordingly, the plaintiffs 
were not entitled to maintain the suit. It further held that as the 
lease had not been produced it could not be said that it was 
genuine sor valid. It further held that the right to receive the 
offerings not being transferable defendant No. 4 was not liable. 
On these findings that court dismissed the plaintiffs’ suit. 


The lower appellate court affirmed the decree of the trial 
court on the sole ground that the offerings were not transferable 
and “the contract with fhe @efendants was void and the sale in 
favour of the plaintiffs was void and they can obtain no decree 
from the court in respect*of their alleged right to collect these 
offerings”, and did not record any finding.on the remaining issues 
framed by the trial court. 


In appeal before us the decrees of the courts below are ‘assailed 
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` on three grountls :—(1) That the plaintiffs having previously 
obtained a decree on the basis of the very lease and gaduliat, 
the validity of which was in issue in the present suit, the question 
of the defendants’ lifbility under those documents was ves judicata, 
and barred the defence now raised by the defendants; (2) that 
the plaintiffs’ title to 13/48th share of the offerings as an auction- 
purchaser cannot be questioned, and (3) that’ the right to collect 
the offerings was a transferable right and the agreement evidenced 
by theflease and the gadbuliat was perfectly valid. In order to 
effectively deal with the arguments addressed to us it is necessary 
to state a few facts. 


The deity in question was installed by one Asa Ram, and 
Asa Ram and his descendants received the offerings made to the 
deity by devotees -resorting to the temple. One of the 
descendants of Asa Ram mortgaged his right to receive a share of 
the offerings to Dwarka Das, father of the plaintiff-appellants, 
prior to the year 1874. Dwarka Das put that mortgage into 
suit and obtained a decree for sale on the 16th of June, 1874. 
When Dwarka Das proceeded to execute the decree the judgment- 
debtor objected to the execution on the ground that the offerings 
made at the temple were wagf and were not saleable in execution 
of the decree. That objection was disallowed by the court on the 
13th of May, 1879, and it was held in that case that the pro- 
perty in question was not wagf property and was saleable in 
execution of the decree. This order of the execution court was 
upheld on appeal, on the 5th of December, 1879. A similar 
objection was preferred by some relation of the judgment-debtor 
to the execution of the decree and that was also disallowed by the 
court on the 13th of May, 1879. The right to receive a share of 
the offerings was eventually sold in execution of the decree 
obtained by Dwarka Das and was purchased by him. The judg- 
ment-debtor again objected to the sale on the ground inter alia 
` that the offerings made at the temple were not saleable in execu- 
tion of the decree but the objection was overruled. 


Thereafter in the year 1895 a suit was brought by some of 
the descendants of Asa Ram for a declaration that Dwarka Das 
had not acquired any right, by virtue of the auction-purchase 
made by him, to receive a share of the offerings made to the deity, 
and for an injunction restraining Dwarka Das from receiving the 
same. It was alleged in that suit that the male descendants of 
Asa Ram always served the deity and managed the affairs of the 
temple ; that no one else had a right to worship in that temple 
or receive the offerings made to the deity, that the right to receive 
the offerings was not transferable and that Dwarka Das acquired 
no right by the purchase made by hinf in execution of the decree 
of 1874. Dwarka Das contested that suit and one of the issues 
raised,in the case was whether the offerings were dedicated for 
any charitable purposes and whether they were transferable. The 
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finding of the court on that issue was as follows :-+ 
'‘ There is overwhelming documentary evidence to show that the co- 
Sharers always treated the property as their exclusive property and mort- 
gaged and sold it to the extent of their shares® and thereby outsiders 
were induced to deal with the property’. 
On this finding the plaintiffs’ suit was dismissed. The unsuccess- 
ful plaintiffs appealed against the decree of the trial court and 
their appeal was dismissed on thé 6th of December, 1899: The 
learned Judge of the Appellate Court made the following observa- 
tions in the course of his judgment :— 
“Iagree with the Munsif that the offerings in dispute or the right to 
receive them cannot be treated as trust property. . . . Moreover it is 
well proved that the offerings have always been dealt with as absolute 
- property of the members in- possession, being transferred from time to 
time”. E 
It further appears that a suit brought by one of the present 
plaintiffs, for the recovery of money, on the basis of a gabuliat 
executed prior to the gaéudias in dispute in the present litigation, 
was decreed ex parte against defendants Nos. 1 and 3 on the 
19th of January, 1915. 
It is also in evidence that the present plaintiffs had brought 
a suit on the basis of the gabudiat and the lease now in dispute 


` for recovery of the keka money against defendants Nos: i and 3 


and that that suit was decreed ex parte on the 21st of March, 
1921 and the learned counsel for the appellants contends that 
the ex parte decree obtained by the plaintiffs bars the defence 
now raised by the defendants im the suit giving rise to the pre- 
sent appeal. The learned counsel for the respondents argues 
that the-cause of action for'the present suit being different from 
the cause of action on which the former suit was based, section 
ix of the Civil Procedure Code does not apply and further that 
the question whether the right to collect the offering is or is not 
transferable, being a question of law, the former decision cannot 
operate as ves judicata in the present suit. He also points out 
that only defendants Nos. 1 and 3 of the present suit were 
defendants in the suit that was decreed ex parte in March, 1921 
and the remaining two defendants of the present suit not being 
parties to that litigation are not bound by the decree in that suit. 
If the managing member of the joint family consisting of the 
four defendants was a defendant in the former suit he would be 
deemed, in the absence of evidence to the contrary, to have been 
sued in a representative capadjty, and the decree obtained against 
him would be binding on all the members of the family. However 
there is nothing in this case to show whether the managing 
member of the family of the defendants was or was not a defend- 
ant in the former suit, and, therefore, it may be that the decree 
in that suit is not binding on defendants Nos. 2 and 4 of the 
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present suit. Butin our judgment defendants Nos. 1 and 3 are 
now barred from contesting the plaintiffs’ suit on the ground that 
the right to collect the offerings made to the deity are not 
transferable. It w@s open to these defendants to contest the 
former suit on the ground that the offerings were not transferable 
and they having failed to make this matter a ground of defence 
in that suit are now barred from raising that plea. As already 
stated, the former suit was based on the very gadmlcat and the 
lease on the basis of which the present suit was brought and the 
mere fact that the present suitis for years different from the 
year for which the former suit was brought, does not entitle 
defendants Nos. I and 3 to contest the present suit on a ground 
on which they could have contested the former suit but failed to 
do so. The plaintiffs could only be held entitled to a decree in 
the former suit if the right” to cdllect the offerings was a transfer- 
able right and, therefore, the question of the transferability or 
otherwise of the right to receive the offerings was a matter 
directly and substantially in issue in the former suit. It is clear 
that the plaintiffs and defendants Nos. 1 to-3 were and are 
litigating under the same title in the fotmer and in the present 
suit, and the court that decided the former suit was competent 
to try the present suit and, therefore, the case comes within the 
purview of section 11 of the Civil Procedure Code. The question 
whether or not the right to collect the offerings made to the 
deity installed in the temple in question is transferable is not a 
pure question of law. In our judgment the answer to the ques- 
tion must in every case depend on a variety of circumstances 
which can only be proved by evidence. However, we need not 
pursue this matter further as in our judgment the plaintiffs are 
entitled to succeed on the other grounds urged on their behalf. 


Before proceeding to deal with the third point argued by the 
learned counsel for the appellants we may note that the learned 
counsel for the respondents did not challenge the title of the 
plaintiff-respondents as auction-purchasers and did not support 
the decree of the courts below on the ground that the sale in 
favour of the plaintiffs was void and, therefore, we are not called 
upon to deal with the second point argued on Berak of the 
appellants. 


It now remains to consider whether or not the courts below 
were right in holding that the right to collect the offerings made 
at the temple in question was not transferable. We are unable 
to subscribe to the broad propositioy laid down by the courts below 
that in no case the offerings made toa deity installed in a temple 
are transferable. è 

= A distinction must be drawn between cases in which emolu- 
ments are attached to a priestly office, and the cases in which the 
offeriigs are made to a deity and the persons who receive the 
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same have not to render services of a person’ nature as a 
consideration for the receipt of the offerings. The emoluments 
of the former kind are not, in the absence of a custom or usage 
to the contrary, ordinarily transferable, fof the simple reason 
that they are inseparably connected with a priestly office and it is 
contrary to public policy to allow such offices to be transferred 
to a person not competent to perform the worship, either by 
private sale or by sale in execution of a decree. As has been 
pointed out in Mancha Ram v. Pran Shankar(*),~ 

“if such property were subject to attachment and sale, the purchaser 
might be a Mohammedan or a Christian, who would be both unwilling and 
incompetent to perform the service of the idol, and in the case of Dubo 
Misser v. Srinibas Misser, 15 W. R., 409, Mr. Justice Mitter further 
observed that he might be unfit to prepare food for the idol...such an 
alienation to an improper person would defeat the object of the endow- 
ment and in some cases....it might be inconsistent with the presumed 
intention of the founder of the endowment”. ' 
As the right to receive the offerings cannot be separated from 
the duty of officiating at the worship the law disfavours the trans- 


. fer of such emoluments, vide the cases of Rajab Vurmah Valia 


v. Ravi Vurmak Mutha (*) , Durga Bibi v. Chanchal Ram(*) and 
Srimati Mallika Dasi v. Ratanmani Chakarvati (*). ; 


But when the right to receive the offerings made at a temple 
is independent of an obligation to render services involving quali- 
fications of a personal nature, such as officiating at the worship, 
we are unable to discover any justification for holding that such 
a right is not transferable. That the right to receive the offerings 
when madeis a valuable right and is property admits of no 
doubt and therefore that right must, in view of the provisions of 
section 6 of the Transfer of Property Act, be held to be transfer- 
able, unless its transfer is prohibited by the Transfer of Property 
Act or any other law for the time being in force. It is maintain- 
ed by the learned counsel for the respondents that the right to 
receive the offerings is a “mere possibility” of the nature con- 
templated by clause (æ) of section 6 of the Transfer of Property 
Act and therefore is not transferable, and, further, that a trans- 
fer of the right to receive offering made at a temple is void as 
against public policy. The learned counsel has relied on the cases ' 
of Pancha Thakur vy. Bindeshri Thakur (5) and Pancha 
Thakur v. Bindeshri Thakur (°) and Paragi v. Gauri Shanker (*). 
The last mentioned case is distinguishable. In that case the 
subject of the transfer wag thq right to receive gifts made by 
the worshippers at the temple to the officiating priest. In short, 
the right to receive the gift in that case was a right annexed 


(1) I. L. R., 6 Bom., 298 (2) 4Ind. App., 76 
(3) I. L. R., 4 Al., 81 (4) 1 Cal. W. N., 493 
(5) I. L. R., 43 Cal., 28 (6) 37 Ind. Cas., 960 


(7) 51 Ind. Cas., 86 e 
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to the office of the officiating priest and therefore the case came 
within the purview of the principle laid down in the cases noted 
above in which it was held that when the emolument is attached 
to a priestly office it is not transferable. 


f = 
The case of Pancha Thakur v. Bindeshri Thakur(’) un- 
doubtedly supports the contention of the learhed counsel for the 
respondents. In that case it was held that a right to receive 
offerings from pilgrims resorting to a temple or shrine is inalien- 
able because “the chance that future worshippers will give offer- 
ings is a mere possibility and as such it cannot be transferred”. 
If the learned Judges intended to hold that even if the right to 
receive the offerings is dissociated from a priestly office or from 
an obligation to render services involving qualifications of a per- 
sonal nature, it is not transferable, we, with all respect, are un- 
able to agree with their- decision. The right to receive the offer- 
ings when made is a definite and fixed right and does not depend 
on any possibility of the nature referred to in section 6 (a) of the 
Transfer of Property Act. The moment the offerings are made 
the persons clothed with the right are entitled to appropriate the 
same. In short the right to receive the offerings “is not so un- 
certain, variable and limited as to pass out of the conception of 
law”. Itis true that the amount of the offerings largely depends 
upon the surrounding circumstances, véz., the number of votaries, 
their generosity and their charitable disposition but the fact that 
offerings large or small are bound to be made is a certainty and 
not a mere possibility of the nature referred to in section 6 (a) 
of the Transfer of Property Act and, therefore, we are unable 
to hold that the transfer of a right to receive the offerings is 
prohibited by section 6 (a) of the Transfer of Property Act. The 
view that we take is in consonance with the view taken in the 
case of Sheikh Ahmad-ud-din v. Ilahi Bakhsh(?). In that case 
the validity of a gift to receive a fixed share of the offerings 
made at a Mohammedan shrine was upheld by this Court and it 
was observed' that 
“the thing gifted in this case must be regarded as being the right of 
the donor to receive a fixed sharein the offerings after they have been 
made and this is an enforceable right in the sense that it is emfotceable 
in law as against othe: co-sharers in the same”. s 
There is no distinction between the right to collect the offer- 
ings made in a Mohammedan shrine and in a Hindu temple and if 
in one case itis not a mere “possibility” and the right is trans- 
ferable there is no reason to hold that the right should not be 
transferable in the other. In the case of Sukh Lal v. Bisham- 
bhar(®) a mortgage by a Maha Brahman of his share in the drt 
jajmani (that is pecuniary interest receiveable by way of volun- 


. (1) ILL. R., 43 Cal., 28 
° (2) 9A. L. J. R., 555 
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tary donation by virtue of his right to officiate at funeral ceremon- .. 
ies) was upheld. Though the learned Judges in that case 


observed that “the offerings at a temple donot stand on the 


same basis as remuneration which Maha Brahmans receive for , 


the services they perform at Hindu funerals”, they didnot point 
out the distinguishing features between the two, and we are 
unable to discover any. No doubt in one case as in the other, 
the amount of the remuneration or of the offerings depends on future 
events which may be moré or less uncertain but the right to receive 
the same when those events happen is a definite right. There 
is no uncertainty about that right. The right is exercised, in 
the case of a Maha Brahman’ when he performs the funeral 
ceremonies and in the case of a right to receive the offerings 
made at a temple when those offerings are made. In the last 
mentioned case the contention that the right of a Maha Brahman 
was a mere possibility within the meaning of section 6 (a) of the 
Transfer of Property Act was repelled “by the learned Judges 
who decided the case. The case of Pancha Thakur v. Bindeshri’ 
Thakur (*) was, on an application for review, re-opened and decid- 
ed by the Patna High Court, vide Pancha Thakur v. Bindeshri 
Thakur(*). One of the learned Judges was a party to both the 
decisions. It was held in that case that a transfer of the right 
to receive offerings made ata temple is void as against public 
policy. When the right to receive the offerings is unconnected 
with any office, it is difficult to appreciate how a transfer of such 
a right offends against public policy. The right isa right to 
receive some property that has a marketable value and, in the 
absence of cogent reasons, one would suppose that the person 
getting such property has a right to transfer the same. If after 
the recéipt of the property he can without in any way violat- 
ing public policy, transfer the same, what difference does it make 
if he transfers the right to-receive the same ? It is immaterial 
to the public at large whether the heirs of the persons who ins- 
talled the deity or transferees from them take the offerings, for 
the obvious reason that neither from the one nor from the other 
they expect services in connection with the temple. 


Fort the reasons given above we hold that the rights to receive ` 
offerings made at a temple when dissociated from priestly office 
are transferable. In the present case it was stated at the Bar 
that the descendants of Asa Ram received the offerings though 
they did not perform the worship of the idol nor did any other 
necessary functions conmected with it. That being so, the 
contention of the defendants that the right was not transferable 
ought to have been overrwed by the courts below 

We may further point out that in the present case ‘the lease 
was in favour of the persons who themselves had the right to 

(1) I. L. R., 43 Cal., 28 (2) 37 Ind. Cas., 9606 ` 
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„Collect the offerings and therefore there was nothing against CIVIL 
public policy in empowering them by the lease to collect offer- IOR 
ings not only of their share but of the plaintiffs’ share as well. ETA 

ALMA- 


; As observed above the lower appellate court has not KUND 
decided the other issues framed in the case and as the decision 
of the lower appellate court was on a preliminary point and we ee 
disagree with that court the only alternative open to us is to set Iqbal 
aside the decree of the lower appellate court and remand the case 44mad, J. 
to that court with directions to re-admit the appeal to its original 
number and to dispose of the same after deciding the other points 

’ that call for determination in the case, and we order accordingly. 
We leave it open to the lower appellate court to allow or not 
to allow the parties to adduce additional evidence on the remain- 
ing issues. The plaintiffs are entitled to the costs of this appeal. 
Costs of the courts below will abide the result. 


Decree set aside. 


U. 
TULA RAM 


s. Case remanded. 
GOSHAIN SHEO GHULAM PURI (Plaintiff) CIVIL 
Versus | pee 
SHIAM LAL BHAGAT (Defendant)* Nai, 2 
Math—Desnami Goshains—Property belonging to math, when not Bite taney 


trust property—Alienations by Mahant. 


After a person is taken into the order of Dasnami KENDALL,J. 
Goshains, no tie of relationship remains between him and his 
natural relations and neither can succeed to the private pro- 
perty of the other. Ramdhan Puri v.-Dalmir Puri, 2 In. Cas., ayes 
385, followed. 


The rules of succession and devolution prevailing in a par- 
ticular math are governed by particular customs applicable 
to it. 


Where properties belonging to a math of the above order had 
descended from guru to chela for several generations but for bas 
a long period the Mahants of the math were in possession of 
a portion of its properties and had been asserting private 
ownership over it by transferring it in the form of usufructuary 
mortgages, eld, that in the absence of any evidence to the 
contrary, the property so alienated was not a part of the trust 
property belonging to the marh apd therefore such an alienation e 
could not be contested by the plaintiff who was the transferror’s 
lawful chela. Jnder Singh v. Fateh Singh, $9 In. Cas., 734, 
referred to. r 
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Surendro Nath Sen, B. Malik and Ajudhia Nath, for the 
appellant. 

-A. P. Pandey, for the respondent. e 

The judgment of the Court was delivered by 


SULAIMAN, J.—First appeals Nos. 489 of 1924 and 141 of 
1925 arise out of two distinct suits which were tried together. 
The plaintiff in both the suits claimed to be the disciple and the 
spiritual successor of the late Goshain Rup Puri who was the 
Mahant of the math of Sawdhari Puri. His case is that the 
deceased under two sale-deeds, dated the 21st of October, 1919 
and the 13th of January, 1922, transferred the property in dis- 
pute in these cases to the contesting defendant and his wife in 
order to pay off certain amounts due to previous mortgagees, that 
these properties were part of the math property and there was 
no legal necessity for their transfer. The defendant contested 
the claim by denying that the plaintiff was the che/a of the 
deceased and denying that the property was trust property. 
There was alsoa plea that there was legal necessity for the 
alienation. 

The learned Subordinate Judge has found most of the issues 
in favour of the plaintiff. He has held that it has been proved 
that the plaintiff is the lawful cela of deceased Goshain, that the 
sale was for consideration and without any legal necessity and that 
there was no force in the defendant’s plea that the suit was barred 
by section 42 of the Specific Relief Act. He has however held 
that it is not shown that the property belonged to the math or 
appertained to it and that it was the trust property which the 
deceased could not transfer. On these findings he has dismissed 
both the suits. 


-> The main point before us is whether the properties covered by 
the sale-deeds were part of the trust property belonging to 
the math. There was some oral evidence led in the court below 
consisting of statements of witnesses based mainly on hearsay to 
the effect that these properties belonged to the math. The first 
witness was plaintiff Sheo Ghulam Puri himself who was an in- 
terested party. The second witness Ram Subhag Singh was a 
person of ordinary status, cultivator in the village, whose deposition 
did not show that he had any intimate knowledge of the previous 
history of this estate. Similarly Debi Dayal Tewari’s statement also 
appears to have been based on what he might have heard in the 
village about the origin of thtse properties. The same remarks 
apply to the evidence of Dipa Singh, another cultivator. One 
of the defendant’s witnesses Jagannath Misir was a previous 
mortgagee of some of the properties and those propérties have 
to be taken out of his possession by redemption. His statement 
also appears to have been based on a mere opinion. The fearned 
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Subordinate`Judge who heard these witnesses did not believe that 
their evidence satisfactorily established that the properties were 
trust properties. Haying examined that evidence we agree that 
it is not possible ®to place implicit reliance on the evidence 
of these witnesses and hold that by their statements they 
have established that these properties were trust properties. 
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The learned advocate for the appellant has next contended SHIAM LAL 


that having regard to the fact that these properties have des- 
_ cended: from guru to chela for several generations and that it is 
found that there is some nucleus of trust property, it should be 
presumed that the ‘succession in the spiritual line took place 
because these properties were trust properties. 


The mahants of this math are Puris and belong to one of the 
Dasnami Goshains, an order founded by the famous Shankara- 
charya. As pointed out in the case of Ramdhan Puri v. Dalmir 
Puri(?), before a person is taken into this order finally a number 
of ceremonies are performed, e.g. the taking off of janeo, the 
cutting off of his chotia (tuft of hair) and his performing his own 
svadh. All these indicate that his connection with his natural 
family and the secular life is altogether severed, and he belongs 
completely to this order. This would suggest that after he has 
been taken into the order finally no tie of relationship remains 
between him and his natural relations, and neither can succeed to 
the private property of the other. No authority has been cited 
before us to show that the private property which a makani of 
this order might acquire can descend to his natural relations in 
preference to his spiritual chelas. Prima facte one would imagine 
that the devolution of both the trust property and the private 
property would be in the spiritual life. It cannot be doubted 
that the rules of succession and devolution prevailing in a parti- 
cular math are governed by particular customs applicable to it. 
It cannot be denied that a mahant might. acquire private pro- 
perty with his own money, but such property also could not be 
inherited by ‘the members of his natural family. -In view of the 
matter there is no significance attached to the mere circumstance 
that the devolution of these properties has for several generations 
been in the spiritual line. Great reliance has been plated by 
Dr. Sen on the case of Inder Singh v. Fateh Singh). Butit was 
assumed in that case that there could be devolution on the 
natural heirs and it was then held that when it was shown that 
property had descended from one mahant to another to the exclu- 
sion of the natural heirs there wasea presumption that the 
property was trust property. In this particular case we are unable 
to hold either on the evidence or on any authority that even the 
private property of any makant could have been inherited by his 
natural heirs. 

ta) 2 Ind. Cas.; 385 (2) §9 Ind. Cas., 734 
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On the one hand we have the circumstance that these proper- 
ties were in the possession of persons who were the mahants 
of this sath, on the other we have the undoubted fact that be- 
tween the years 1874 and 1922 there had be&n various, transfers 
in the form of usufructuary mortgages made by the spiritual great- 
grandfather, grandfather and the father of the present plaintiff. 
These wahants had been treating these properties as their own 
properties as if over it they had full disposing power. In the 
sale-deeds which are disputed in this case, Rup Puri asserted 
that these properties belonged to him and he was competent to 
tansfer them. We have therefore the assertions of private owner- 
ship made by these mahants for so long a period, and we also 
have their course of conduct during allthis time. In the absence 
of any evidence to the contrary it must be assumed that 
they were dealing with properties which belonged to them as 
owners. Thereis no presumption that they were trust proper- 
ties and the plaintiff has therefore failed to prove that they were 
part of the trust properties belonging to the math. We accord- 
ingly dismiss these appeals with costs. 

Appeal dismissed 
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EMPEROR 
VEVSUS 
JHABBAR MAL AND OTHERS * 


Penal Code, section 500— Conviction under, validity of-—When offence 
made out—Publishing defamatory matter wn newspaper—Edttor 
and Publisher engaged wn prosecution of common design against 
complainant—Charges not proved—Section 239 (d), application of 
— Joint trial, when justified—Crimtinal Procedure Code, section 342, 
provisions of—Non-compliance with but no failure of fustice— 
Complainant protected by section 537—Publication, evidence of— 
What constitultes—Evutidence held back from complainant—To be 
regarded with suspicion by Court. 


Where the Editor and the Publisher of a newspaper, with 
the common object of bringing about the fall of the complainant, 
who held a high position in an Indian State and against whom 
they bore ill-will, printed defamatory articles and an anony- 
mous letter containing a gross libel against the complainant 
and without ascertaining the veracity of the charges, made a 
lengthy editorial comment on the said letter, and, later on, 
when invited to apologize, they preferred to stand by what 
they had circulated, and in the course of their trial they made 
no attempt to prove tife charges but made all sorts of accusa- 
tions affecting the character of the complainant who was never 
given an opportunity to meet them, e/a, (x) that the accused 

* Crim. App. No. 674 of 1927 
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-were guilty of offences under section soo of the Penal Code; CRIMINAL 


(2) that as the accused were engaged in prosecution of a 1927 


common designe their case came under section 239 (d) and EMPEROR 


therefore a separate trial was not necessary ; v. 
JHABBAR 
(3) that although the Magistrate did not comply with the MaL 
provisions of section 342 of the Criminai Procedure Code by T 


not questioning the accused at the close of the evidence of the 
prosecution, but as the omission did not occasion a failure of 
justice, the complainant could cail in the aid of section 537; 
Mazhar Aliv. King Emperor, 1. L. R., 5o Cal., 223, referred 
to Bechu Chaube v. King-Emperor, 1x In. App, r15, Khacho 
Mal x. King-Emperor, 93 In. Cas., 69, Rammu v. King-Em- 
feror, 94 In. Cas., g11, Mohi-ud-din v. King- Emperor, I. L.R., 
4 Pat., 488 and Varisat Lowther v. RINE Emeri. I. L. R., 
46 Mad., 499, followed; and 


(4) that the fact of a witness having produced a copy of 
the newspaper containing the offending article sent to him 
from the publishing office, along with his name and address 
upon it complete with stamp and post-mark, was sufficient evi- 
dence of publication and having regard to the fact that a news- 
paper is a commodity printed for the purpose of being read, 
the court should assume that it was so read. 


Queen-Empress v. Girjashanker Kashiram, I. L. R., 18 
Bom., 286, followed. 


A plaintiff or complainant has an absolute right to know 
exactly the allegations or charges upon which the opposite 
side are going to rely and where these are held back, evidence 
relating to them should be regarded with suspicion by the 
Court in both civil and criminal cases and Judges should 
hesitate to act upon such evidence and should on all occasions 
express disapproval of this practice and remedy it as far as 
possible by recalling the plaintiff or accused or other appro- 
priate witnesses and when possible making the offending party 
pay the increased costs in any court. 


‘A newspaper has a public duty to ventilate abuses, and if 
an official fails in his duty, a newspaper is absolutely within 
its rights in publishing facts derogatory to such official and 
making fair comment on them, but it must get hold of provable 
facts. 


APPEAL on behalf of the Local Government against the order 
of acquittal passed by Babu Joti Sarap, Additional Sessions Judge ° 
of Saharanpur. ° 


Sankar Saran (Government Pleadet) ,for the Crown. 


Kapil Deo Malaviya, for the accused and Sir C. Ross Alston, 
for thé complainant. 
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The judgment of the Court was delivered by- 


MEARS, C. J.—This is a Government appeal from the 
decision of Mr. Joti Sarup, the Additional, Sessions Judge of 
Saharanpur, who on the 3rd May, 1927 acquitted Jhabbar Mal 
Sharma, Babu Ram Misra and Banarsi Dutt Sharma of offences 
under section 500 of the Indian Penal Code. Jhabbar Mal 
Sharma was at a material date, the 12th of February, 1926, the 
editor of a paper called the Hindu Sansar. Babu Ram Misra, 
on another material date, the 24th of May, 1926, was the editor 
and Banarsi Dutt Sharma was throughout the publisher. The 
learned Magistrate, Mr. Shafi convicted all the three accused, 
sentencing the two first named to 12 months’ simple imprison- 
ment and a fine of Rs. 500 with the addition of a period of * 
3 months’ simple imprisonment if the fine should not be paid 
and the third accused, Banarsi Dutt Sharma, to 3 months’ simple 
imprisonment on each count, ordering however that those terms 
of imprisonment should run concurrently. The local Govern- 
ment, taking the view that the decision of Mr. Joti Sarup was 
open to doubt and that in the public interest it was desirable 
that this matter should be examined by the High Court, instituted 
the appeal. 


The complainant’s name was Chakra Dhar. He had been 
for many years in the Police of this Province and had risen to 
the post of Superintendent. In June, 1925 the post of Home 
Member in the State of Tehri was vacant and the complainant 
was invited by the Maharajah to become Home Member and 
accepted that position of honour and responsibility. The evi- 
dence is that this appointment caused annoyance to certain per- 
sons who have been named, on the ground that there was some- 
thing like an hereditary right in their family to the reversion of 
this post and it has throughout been part of the complainant’s 
case that his position was made difficult in the State by reason 
of the ill-feeling generally that was felt at the introduction of an 
outsider. 


On the 12th of February, 1926 the aforesaid paper, which 
is published in Delhi, had an article pointedly addressed to the 
complainant and that article charged him quite definitely with 
habitual drunkenness. It made a second charge of a most precise 
character, which was that when he was drunk at Hardwar he 
uttered to the Income Tax Commissioner “extremely indecent 
words before the wife and daughter of the Income Tax Commis- 
sioner’. It has been agréed that the phrase which we have set out 
meant that he uttered extremely indecent words in the presence 
of the wife and daughter ef the Income Tax Commissioner (Mr. 
Kher). It is not necessary for us further. to repeat the text of 
the article in our judgment. On the 24th of May, 1926 appeared 
a second article. It was headed, “ Maltreatment meted out to 
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Rawal. Request to the Raja (sic) of Tehri”. The first part of 
it purported to be a letter addressed to the paper and signed “ A 
Southerner”. Then there followed three-quarters of a page of 
editorial comment. “The charge made against the complainant 
is as gross a libel as can be conceived, and again without repeat- 
ing the whole text of it one may summarise it by saying that it 
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amounted to a charge that the Home Member treated the Rawal 44... ¢ J 


in the most insulting and degrading manner. We must how- 
ever set out one passage, disgusting though it be. The letter 
says: 

“ The Rawal was taking rest at his place and Pandit Chakra Dhar, 
along with many persons and State Officials, was seated. Chakra Dharji 
sent for the Rawal through peons that he may come and fix his signature 
to the document of oath. The Rawal sent word that he would make 
his signature after a short time. On hearing this Pandit Chakra Dhar 
took fire and having uttered indecent a buses ordered the peons to fill 
his........ with waila". 


No ambiguity has been suggested as to the word which it 
was intended the reader of the article should supply in his mind. 
It is accepted by everyone that that word which should be put 
in place of the dots is “ mouth”. The writer then proceeded to 
describe the approach of the Rawal in awe and stated that as he 
drew near he was assailed “ with the choicest words of the Police 
vocabulary’. One of the words was “ bastard” and another was 
an assertion “ a dom is better than thee; I shall put a dom in thy 
place”. The writer says that the Rawal and all present were 
thunderstruck and stupefied. Well indeed they might be if such 
an occurrence or anything like it had ever taken place. We may 
anticipate our decision on this matter by saying that there is not 
a word of truth in those charges nor were they ever attempted 
to be proved. When the -second article was brought to the 
attention of the complainant he began to consider measures for 
his protection and eventually having taken the necessary prelimin- 
ary steps filed a complaint on the 4th November, 1926. It is 
true that there does appear to be a good deal of delay between 
the month of May and the month of November but the Home 
Member was in an official position and he no doubt had -to get 
the consent of high authorities and, moreover, he had to look about 
and consider who were going to give evidence on his behalf. 
The case, as we have said, came before Mr. Mohammad Shafi 
and all the accused pleaded justification. They were given the 
opportunity of an unconditional apology but they did not avail 
themselves of it. They preferred to stand by what they had 


circulated. . 


We propose now to go at once to the essence of the case and 
analyse first the charges which the accused brought against the 
complainant and then consider whether any or all of them have 
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been proved to be true in substance and in fact. For purposes 
of convenience, we are going to leave the general charge of 
habitual drunkenress til the last, and proceed at once to the 
latter part of the article of the 12th of Febrfary, 1926 in which 
it was said that the complainant “ being under high intoxication 
uttered extremely indecent words in the presence of the wife and 
daughter of the Income Tax Commissioner’. An earlier passage 
had asserted that the indecent words .were addressed to the 
Income Tax Commissioner of Hardwar. Now the accused took 
upon themselves the ous of proving that that incident had in fact 
happened. They made no attempt whatever to do so and the 
learned Magistrate, correct and sensible as his ultimate decision 
was, nevertheless allowed them to make all sorts of charges 
against the complainant when calling evidence for the defence 
without ever giving to the complainant the opportunity of meeting 
such charges. It will be seen, as this judgment proceeds, that on 
the most vital matters affecting the character of the complainant 
accusation after accusation was made which was never remotely 
indicated to the complainant when he was in the box and he has 
not up till to-day had any opportunity of explaining matters, which 
were accepted as evidence by the learned Magistrate and were 
not objected to by the counsel appearing for him. It has been 
said and this may be the explanation that the learned Magistrate - 
was well aware of the irregularities that were being committed by 
the accused in calling witness. after witness to speak of matters in 
support of all the three charges without having given to the 
complainant the opportunity of meeting these charges when under 
cross-examination but did not interpose or recall the plaintiff 
because he the Magistrate did not for one moment believe in the 
truth of any of this evidence. It may be so and indeed his 
judgment is some warrant for that, but the learned Magistrate 
ought to have looked ahead and realised that there might be an 
appeal from his judgment and that all these matters which 
had been put forward and on which the complainant had had no 
opportunity of telling his side of the case might be régarded 
adversely by the Appellate Court. That is exactly what has 
happened. It never crossed Mr. Joti Sarup’s mind when hearing 
the appeal that by far the greater part of the allegations of the 
accused which he has accepted were never put to the complain- 
ant and even to-day no one can say what his explanation would 
have been had he been asked about them. 


We now return to this simple definite charge that the com- 
plainant being very drunk, uttered extremely indecent words to 
the Income Tax Commissioner of Hardwar in the presence of his 
wife and daughter. That°wasa grievous accusation. The com- 
plainant denied it. The complainant called the Income Tax 
Commissioner of Hardwar, who said in the most emphatic manner 
that nothing of that kind had taken place, that the accused was 
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not intoxicated, nor did he say anything to him (the Commis- CRIMINAL 
sioner) in the presence of his wife and daughter of any indecent TE 
nature whatever. The accused then called three witnesses. They — 
were witnesses, as their cross-examination shows, who may very EMPEROR 
well have had some object in injuring the complainant, but for the jy hee 
present purposes we need not quarrel with their statements as MAL 
regards this charge because they never attempted to prove it but 
set up a completely different case. The accused never attempted 
to justify their charge that in conversation with the Income Tax 
Commissioner some indecency had been ‘uttered in the presence 
of the two ladies belonging to him. What they did say was this. 
Sadanand (at page 32) says: 


Mears, CJ: 


“Ido not know what conversation took place between the 
complainant and Mr. Kher’. Therefore he is out of the matter 
altogether. Now he goes on to the new case. g 


“There were many men inside the compound when the complainant went 
to see Mr. Kher off. The complainant had only some talk with his son at 
that time. (That means the son of the complainant) I had heard that 
conversation. He had said to him that what he was seeing towaids the 
gate whether he was seeing his wife. The boy blushed. I said to the com- 
plainant that he had become mad to talk. He said that I was mad and 
that Kher was his Samdhi. The complainant was in a high state of 
intoxication. He had some intoxication”. 


Now, we must separate this accusation into two heads. "If 
the evidence was put forward to prove intoxication it was admissi- 
ble but if it was, put forward as a justification of the charge, it 
was . inadmissible because it did not cover the ground of the 
charge and was at variance with it. It was not the same thing 
at allas the charge. The main object of its being put forward 
was not to, prove intoxication but to justify the accused in the 
charge which they had made in the article of 12th February as to 
the indecency said to have been uttered. It is extremely difficult 
to understand why when this evidence was tendered the counsel 
who was representing the interests of the complainant Mr. S. C. 
Sinha did not object at once to this evidence if put forward as a 
justification on the ground that it afforded no justification and no $ 
proof of the original printed accusation. Moreover tĦe Magis- 
trate ought himself to have interposed. No body however raised 
any objection and Shiva Nand and Shiva Prasad gave similar 

evidence. When all the evidence on the charge is collected and 
' examined it is apparent that the accused departed entirely from e 
the charge made in the newspaper and brought up something 
else, something else which occurred ata different moment of 
time and something else which was alleged to have been said not 
to Mr. Kher but to the complainant's own son and something 
which if anything happened at all, might, as one can see from the 
context, be most easily capable of. the most innocent explanation. 

26 
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But the unfairness of the whole proceeding is manifest when one 
finds that this story upon which the acgused were going to rely 
as an exculpation of their libel was never pyt to the complainant 
at all and he left the witness-box without any idea that the accus- 
ed were going to set up some totally different matter on this new 
case. The son was a most material witness but he was not called 
because the complainant was unaware that any such case would 
be set up. Mr. K. D. Malaviya, who has argued this case for the 
accused ably and earnestly, told us that the general practice in the 
province is for a defendant or accused to conceal the defence as 
much as he can and not to put his defence to the plaintiff or 
complainant in cross-examination. j 


- This has been said in this Court before and always strongly °° 
reprobated. If there is such a general practice it is a disgrace to 
the administration of justice and judicial officers, and counsel 
representing plaintiffs or complainants should be most watchful 
to put an end to this abuse. 

It is most certainly the practice of this Court in appeal to 
give little or no weight to the allegations or charges of a defendant 
or accused if they ought to have been put to the plaintiff or com- 
plainant or his witnesses and have not been so put. A plaintiff 
or complainant has an absolute right to know exactly the allega- 
tions or charges upon which the opposite side are going to rely. 
afid they must be put-to him or to his appropriate witnesses 


_clearly specifically and with the utmost plainness so that he may 


have an opportunity of admitting them wholly or in part or deny- 
ing them wholly or in part, and of calling witnesses to rebut such 
allegations or charges as he denies. We protest forcibly against 
such practice and we will show how grossly unfair it was to the 
complainant as it must be in every case.- 


First of all, as we have already said, when that story had been 
spoken to by Sadanand there should have been some objection 
by counsel for the complainant, and the Magistrate should have 
refused to accept that story as any evidence whatever of justifica- 
tion and should only have allowed it to come on the record as part 
of the general evidence of drunkenness. If however at that stage 
the Magtstrate did not like to take so stronga line he most certainly 
ought to have criticized the conduct of counselin not putting it to 
the complainant and should have insisted upon that being done.. 
Now if that accusation had been put to the complainant, he would 
have been asked whether his son was present at the time when Mr. 
Kher and the ladies were going away and to that he would prob- 
ably have agreed. He then would have been asked if he had any 
conversation with his son*and if he said yes the conversation would 
then have been puf to him as to whether he said to the boy that 
he was looking towards the gate and whether he was seeing his 
wife. No bodyon earth can say what the complainant would have 
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said to that. Even to this day he has never been asked anything CRIMINAL 
about it in any court, but it is perfectly obvious that he might by 1o27 


the slightest alteration of phrase have been able to show that —— 
he had said nothing*that could be in the slightest degree offensive EMPEROR 
to anybody at all. He would also have been asked whether he a) nae 
had said that Sadanand was mad and that Mr. Kher was his MAL 
samadhi. To that he would have given his reply and again there 4,7 ; 
might have been some explanation either it might have been DTN 
complete denial and an assertion that it was a wicked addition to 

a perfectly private conversation between father and son or he 

might have given some explanation relieving him of all criticism. 


In respect of the charge contained in the article of the 12th 
February, 1926, which we are now considering, the learned Magis- 
trate came to the conclusion that there was no justification, but as 
we have suggested, he might have acted much earlier and more 
emphatically. Mr. Joti Sarup on appeal came to the extraordinary 
decision that the evidence of Sadanand, Shivanand and Shiva 
Prasad exonerated the accused and satisfied the plea of justification. 
He certainly could not have examined the article of the 12th of 
February, 1926 and compared it with the evidence tendered by 
the accused, and he must entirely have overlooked this most im- 
portant point that he had only heard one side. That is to say he 
heard what Sadanand, Shivanand and Shiva Prasad said but as 
we must continue to repeat neither he nor any one else ever heard 
the explanation of the complainant. 

[After discussing at some length the evidence regarding the 
accusations made in the second article of the 24th May, 1926, his 
Lordship observed.] 

Whilst we agree substantially with the comments of the 
learned Magistrate on the issue of drunkenness, we take a further 
ground. 

We refuse to attach any weight whatever to the evidence of any 
of the witnesses who endeavour to prove this charge, when on 
examination of the record it is shown that Mr. Chandi Prasad Singh, 
on behalf of the accused, refrained from putting his affirmative case 
to the complainant in cross-examination. This we do as a matter Si 
of elementary justice that a man must not lose his case or be 
condemned on charges which he is given no opportunity of meeting. 


We suggest that evidence held back as this was should be 
regarded with suspicion by the Court in both civil and criminal 
cases and that Judges should hesitate to act upon such evidence e 
and should on all occasions express disapproval of this practice 5 
and remedy it as far as possible by yecalling the plaintiff or 
accused or other appropriate witnesses and, when possible, making 
the offending party pay the increased Costs in any court. 


The result is that as regards the charge of excessive drinking 
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the justification fails. Therefore on all these three matters the 
defence fails on the facts. 


We express surprise that Mr. Joti Sarup dgd not more clearly 
appreciate the principles which he had to follow. We refer parti- 
cularly to page 72, line 24-35. What he says is that the “two 
incidents’, which is the phrase in which he describes the grievous 
and gross charges by the accused in relation to Mr. Kher and 
the Rawal were if not literally true substantially proved by ° 
the defence evidence, and the editors could justifiably plead that 
they had reason to believe them to be true. If Mr. Joti Sarup 
will re-read the charge made on the 12th of February with regard 
to Mr. Kher and will re-read the disgusting conduct charge against 
the complainantin the article of the 24th May,—and then compare 
the evidence brought forward by the defence, we think that he 
will come to the conclusion that far from these two “incidents” 
being substantially proved, there was neither in law nor in fact 
any proof whatever of them and that this case was an undefended 
one from the very beginning as far as the Kher and Rawal inci- 
dents are concerned. We sympathise with the complainant who 
since May last has by reason of the appellate judgment suffered 
greatly in his reputation. 


As regards the accused there is no suggestion that any of 
them took the slightest steps to ascertain whether there was any 
truth in either of the two stories, and indeed there is an indication 
in the letter of the 24th of May that the contrary is the case, 
because it says “If what the southerner states which we have 
published above is correct, then we shall only....... ” The writer 
then proceeds to comment upon the letter as if every word were 
true. The editor and publisher were willing to take the risks of 
publishing the abominable things that they did about the com- 
plainant ; and unless there is some point of law in this case which 
vitiates the trial, the conviction must stand. 


Mr. Kapildeo Malaviya has argued that notwithstanding the 


failure of the accused on their plea of justification, they are never- 


theless entitled to the maintenance of the appeal in their favour 
by- regson of certain errors and irregularities committed in the 
course of the trial. If he can prove this contention, and these 
errors or irregularities are such as to vitiate the trial, then the 
accused are entitled to have the acquittal stand and this appeal 
dismissed. 


The first point that he takes is that there should have been 
separate trials, that is, that Jhabbar Mal Sharma and Benarsi Das 
Sharma should have been, tried for the publication of the article 
of the 12th of February, 1926, whilst Babu Ram Misra and Benarsi 
Dat Sharma should have been tried for the article of the 24th 
of May. This point was before the learned Magistrate, and he on 
the internal evidence of the articles came to the conclusion that 
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they were published by reason of a continuity of policy of the CRIMINAL 

paper, and that the transaction upon which all three people were 

engaged, was to brin -about the fall of the complainant from the 

position occupied by him in the Tehri State. At page 62, lines EMPEROR 

24 and onwards of the records, he points out passages in the first Juappar 

article, and passages in the second, which show the prosecution MAL 

of acommon design. We think that” he is right, and that being 4.00 J 
ears, C. J 

so the case of all the three accused comes under section 239 (æd) 

they being “persons accused of different offences committed in the 

course of the same transaction’. Moreover the 2nd accused was 

Sub-Editor in February and Editor in May. The next argument 

is that the Magistrate did not act in accordance with section 342 

of the Code of Criminal Procedure. That section requires that 

the court shall “question him (the accused) , generally on the case 

after the witnesses for the prosecution have been examined and 

before he is called on for his defence”. That fact is that on the 

8th of December all the three accused were questioned by the 

Magistrate, and the charge was framed on the gth. On the roth 

the Vakil for the accused notified.that he wished to cross-examine 

all the witnesses, and put forward their defence. It is of impor- 

tance also to notice that on the 8th of December each of the 

accused filed a written statement. It is true that the Magistrate 

did not on any date subsequent thereto recall any of the accused 

for examination. 


It has been suggested that the word examination in the section 
is confined to examination-in-chief. In our opinion that most cer- 
tainly is not so. 
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A witness under cross-examination might volunteer something 
new, something very damaging to the accused. He might in re- 
examination, or indeed on a question from the Judge, introduce 
some completely new matter, and therefore we are of opinion that 
there is in every case an imperative duty upon the Magistrate 
to put into operation the provisions of section 342 at the moment 
when the complainant and all the witnesses called for the prosecu- 
tion have been examined in the full sense in which the word is 
used. -We know that on the 8th of December the Magistrate 
did question them on the case but the cross-examination of the 
witnesses for the complainant was not concluded until the 16th of 
December, and no question was put to the accused by the Magis- 
trate on any of the matters which had arisen out of the cross- 
examination or re-examination of the complainant or his wit- 
nesses. Therefore we are of opinioh th&t the Magistrate did not 
comply with the provisions of section 342. Mr. Kapildeo Malaviya > 
has drawn our attention to a Calcvtta case, Mazhar Ali v. 
King-Emperor(*), which has gone the length of saying that if 
circuņstances such, as we have described, arise in a criminal 

(1) [1922] É. L. R., 50 Cal., 223 
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trial, the accused are entitled to claim that the omission to 
put section 342 into operation vitiates_the whole trial. The 
Calcutta High Court has so decided. But there is a much 
stronger current of authority running .the other way, and our 


. attention has been called to three decisions of this Court, 


namely, Bechu Chaube v. King-Emperor('), Khacho Mal v. King- 
Emperor) and Rammu v. King-Emperor(*). In all these cases 
this Court came to the conclusion that the complainant could call 
in aid section 537 of the Code of Criminal Procedure, on the ground 
that the finding, sentence or order passed by the Court should not 
be reversed or altered on appeal or revision,if on examination of 
the circumstances it was shown that the error had not in fact 
occasioned a failure of justice. Not only has the Allahabad High 
Court taken up that position, but in the cases of Moki-ud-din v. 
King-Emperor (’) and Varisai Rowther v. King-Emperor (*) the 
same principle has been enunciated. Therefore the preponderance 
of legal opinion in this country and the practice of this Court has 
been to enquire into the circumstances and see whether or not the 
error or omission or irregularity, has in fact occasioned a failure 
of justice. In our opinion there cannot be the slightest ground 
for the suggestion that anything occurred between the 8th and 
the 16th of December, 1926 which could usefully have been the 
subject of any question by the Magistrate and which was not 
covered by the answer of the accused given on the 8th of Decem- 
ber and their written statements filed on that date. A perusal 
of the decisions to which we have referred will show that the 
courts attribute much importance to a written statement, and 
indeed some have gone to the length of saying that if there be a 
written statement filed, that dispenses entirely with the operation 
of section 342. We need not express any opinion on that point 
but being perfectly certain, as we are, that the accused suffered no 
prejudice whatever, we whilst expressing the opinion that the 
Magistrate should most certainly have questioned the accused 
generally at the close of the evidence of the complainant and his 
witnesses, nevertheless overrule this point on the ground that the 
omission did not occasion a failure of justice nor did it injure the 
accused in the remotest degree. In fact we asked Mr. Malaviya 
to examire the record and to point out any statement made by 
any of the witnesses subsequent to the 8th of December, which 
could in any conceivable way have formed the ground of a useful 
question by the Magistrate, and which if put to the accused and 
answered by them would have in any way made more light the 
case against them. He Was tinable to do so, the fact being that 
there was nothing contained in the cross-examination of any of 
these witnesses which introduced new matter affecting the case, 
(1) 71 Ind. App., 115 (2) 93 Ind. Cas., 69 


(3) 94 Ind. Cas., 911 (4) [1925] I. L. R., 4 Pat., 488 
(s) [1922] I. L. R., 46 Mad., 449 
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` or in any way made the case more grievous against them. We CRIMINAL 
should also conclude by saying that counsel who appeared on their T027 
behalf in the trial cou? did not make any request to the learned — 
Judge to examine Mis clients and indeed on the roth of Decem- EMPEROR 
ber each accused applied for and each was granted leave to absent 5 





JHABBAR 

„himself under section 205 of the Code of Criminal Procedure and MaL 
did so. : 
Mears, C. J. 


The next point that was taken was that the case must fail 
because there was no evidence of publication. This point was 
made with special reference to the article of the 12th of February. 
It was proved by Narain Dat of Dehra Dun that a copy of the 
newspaper of that date was sent to him from the publishing office 
at Delhi, and he produced that very copy with his name and 
address upon it, complete with a stamp and post mark. Mr. 
Malaviya conterided that it was not sufficient to prove that the 
paper was delivered within the postal area over which the court 
had jurisdiction, but that one must go further and must prove that 
the article was read by some particular person. We think that 
the analogies which he gave of letters sent through the post to 
private persons and no proof tendered at the trial that the addres- 
sees had read the contents are not good analogies and that news- 
papers are governed by different rule. We understand the rule 
to be that if evidence is given such we have described above, the 
court should have regard to the fact that a newspaper is a com- 
modity printed for the purpose of being read and should assume 
that it was so read.and for that proposition the case of Gir- 
jashanker Kashiram (*) is a sufficient authority, and is a repre- 
sentative case enunciating the principle. As regards the 
article of the 24th of May it cannot on ‘the evidence be 
seriously argued that there was no publication. A news-vendor 
was called who said that since the preceding March he had daily 
received 5 copies of the paper and had sold them all and that his ` 
sales included the issue of the 24th of May. We are therefore of 
opinion that there is no objection in law to the case of the com- 
plainant. This case has occupied the court for several days, but 
it is not one on which time should be begrudged. We regard it as 
one of exceptional importance. Most clearly it is of importance oa 
to every one in India who may for good or for bad reasons 
suddenly find themselves the object of newspaper attack. It is 
also of great importance to judicial officers and practitioners, who 
should at least understand the principles upon which a highly 
technical action of this kind should be tried, and the importance 
in every case of putting to the opposite party the specific facts 
upon which reliance is going to be placed either to obtain a civil 
decree or conviction. We have intentionally repeated, time and 
time again, our. criticisms of the manner in which this case was 
conducted and we have done so in the endeavour to drive home 
(1) [1890] I. L. R., 15 Bom., 286 
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the point to the consciousness of judicial officers and practitioners 
throughout the Province. This case is also a matter of im- 
portance to newspaper editors, proprieto% and publishers. As 
regards the press it is highly desireable th&t nothing. we have 
said in this case should be taken as any limitation whatever to 
the rights which newspapers have and upon the public duty which 
newspapers are called upon to perform. A newspaper has a - 
public duty to ventilate abuses. It has a public duty to demand 
that officials from the lowest to the highest shall do their duty. 
If an official fails in his duty, a newspaper is absolutely within 
its rights in publishing facts derogatory to such official and 
making fair comment on them. But the newspaper must get hold 
of facts, not “falsehoods, and -provable facts as well. Let 
us take this particular case as an example. What would have 
been the prudent and proper course for the accused to follow ? 
They had received a communication that the Home Member of 
Tehri was habitually drunk, and on a certain occasion had said 
extremely indecent things to Mr. Kher in the presence of his 
wife and daughter. Later on, they heard that the Home Member 
had committed himself disgracefully and beyond belief, unless he 
were drunk at the time, and had grossly insulted a man in a 
high position amongst Hindus. We know what they did. They 
printed the accusations without making the slightest enquiry as 
to whether they could prove the charges made. Now what would 
a prudent editor have done in the circumstances if he thought it 
was his duty, in the public interest, to follow up the accusations ? 
He would have made the most careful enquiries relating to the 
Kher and Rawal incidents, and to the general reputation of the 
Home Member as regards sobriety. He would have got state- 
ments signed by persons deposing to the incidents, and if he 
believed in their integrity he would have published an article of _ 
a character safely within what he believed could be proved and 
what his informants pledged themselves to prove. Thus, before 
he had printed a single word, he would have got together his 
evidence, knowing quite well that, if he failed to prove the charge 
he would either have to apologise, which might not in the circum- 
stances have been by any means sufficient, or stand a civil or 


‘criminal ¢rial. If the accused in this case had made the enquiries 


before, they printed the articles which they ultimately did, no- 
body can believe the articles would have ever been printed. On 
enquiry they found they had no evidence whatever to support the 
Kher and Rawal incidents. As regards the allegations of general 
drunkenness, they did get*together a considerable body of testimony, 
but, they should have’ considered whether from the particular 
cireumstances of the peðple willing to give evidence, and the 
extraordinary evidence they were willing to give, it -was safe to - 
make that charge. .Atall events if they had confined themselves 
to that charge, and that, alone, and had put their case in all its ` 


. a ' 
°. ` 
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details to the complainant, they would not have been punished 
to the extent now negessary for the protection of the public. 
This was not a matjeff of urgency. A newspaper may receive a 
communi¢ation which appears on its face to be of the greatest 
importance ; it may appear to be well vouched, and it may be of 
a kind that unless it is printed almost immediately, will lose its 
value by reason of the subject being one of passing interest. The 
editor must then consider whether it is worthwhile taking the 
risk without enquiry. He may think fit to put in a careful 
understatement of the information conveyed to him, or he may 
have regretfully to forego publication, because he is not sure 
either of the good faith of his correspondent or questions the 
complete truth of his statements. It- may be objected that no 
editor can take so much trouble as we have indicated to be 
necessary. The answer to that is that then he must not publish 
defamatory matter. If an attack on any one is deemed to be 
in the public interest, common prudence suggests that the attacker 
should first make sure of his ground. The accused had a perfect 
right to criticize the conduct of the Home Member of Tehri, 
but they went about it in the wrong way. They made the 
accusations first and then hunted round to find out whether the 
charges were true or not: They were invited to apologise and 
we cannot conceive why they did. not take this course. They 
preferred a trial and they must abide by the result. 


We have made these general observations because we are 
of opinion that the time has arrived when there should bea 
clearer understanding of the way in which these actions should 
` be conducted, and a clear understanding on the part of the 
newspaper world that they do have practical immunity in the 
sense that they ought to succeed in an action or criminal trial 
of this kind if they confine themselves to allegations of facts 
which, before they are made public, have been thoroughly in- 
vestigated and are reasonably believed by them to be capable of 
_proof by responsible people willing to give evidence. ~ 


The result therefore is that we allow the Government appeal. 
We highly approve the action of whoever may have advised the 
Government to appeal. The decision of the Judge w&s unfair 
though of course quite unintentionally so. As regards the editors, 
no one, we suppose, could criticise in any way the sentences 
passed upon them, when one remembers the gravity of the charges 
they made. The publisher has put forward in his defence that 
he had to publish what the editor gave to him. Hardly ever 
could there have been a more foolish statement. If the editor of 
a paper isin the habit of requiring the publisher to publish 
defamatory matter, the right thing for the publisher is to sever 
his connection with the paper. The plea is worthless. The Magis- 
trate made a very sensible distinction between the degree of guilt 
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CRIMINAL of the editors and the publisher, and we affirm his findings, and 
Toa we affirm the conviction passed against each and every of them, 

N x a p 

— being sentences of 12 months simple impMwonment and Rs. 500 
EM EEROR fine with the alternative of 3 months further simple imprisonment 
Juappar Passed upon Jhabbar Mal Sharma and Babu Ram Misra, and the 
MAL ~ two senterices of 3 months imprisonment passed upon Banarsi 


'. Mears, C. 7, Dat Sharma to run-concurrently. 


This order will be sent to the District Magistrate of Dehra 
Dun, who will take all proper and necessary steps to ensure the 
surrender of the accused. If upon enquiry it is proved that the . 
accused did not undergo any period -of imprisonment in con- 
sequence of the Magistrate’s order, then they must scrve the 
full time as from the date of their arrest. Such time, if any, as 
they may already have served in jail will be credited to them. 


Appeal allowed 
CIVIL NAJAF ALI KHAN (Defendant) 
1927 VEVSUS 
Wa MUHAMMAD FAZAL ALI KHAN AND OTHERS 
— (Plaintifs)* 
SULAIMAN, Contract Act, section 74—Applicability of —High rate of interest—Pay- 
ASHWORTH, able on default of payment of instalmeni— What constitutes penelty- 


Reduction of rate of interest—When called for—Bond executed by 
lessee—Liability to pay in advance lease money by instalments— 
Intention of parties—Determination of. 


Where a lease is executed and simultaneously, or as part of 
the same transaction, the lessee purports to pay in advance the 
lease money by executing a bond making himself liable to pay 
the lease money (calculated in advance) in certain instalments, 
the rate of interest imposed on failure to pay up an instalment 
being 3% per cent. per month compound interest, AeZd, that the 
execution of the bond by the defendant was intended to dis- 
charge his liability to pay iease money in advance as recorded 

. iy the lease and that the court was not entitled to resort to 
the esubsequent conduct of the parties for the elucidation of 
the meaning of the documents. 

Held, further, that the provision for, interest was penal and 
that the rate being exhorbitantly high, the court was justified 
in interfering and reducing it to 12 per cent. per annum. 

Sunder Kunwar v. Radhe Shiam, 1. L. R., 34 Cal., 150, 
- Muthu` Krishna Tyer, v. Sankera-Lingam Pillai, I. L. R., 36 

Mad., 229 and Ahagdram Das v. Ramsankar Das Pramanik, 
I. L. R., 42 Cal., 652, followed. 7 
Per SULAIMAN, J.—The intention of the parties was to 
* F, A. No. 51 of 1925. 
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make the defendant liable under the bond for the payment of 
the instalments arid to give to the plaintiff the right to recover 
the amount thro civil court. 
FIRST APPEAL” from a decree of BABU KASHI NATH, Sub- 
ordinate Judge of Bulandshahr. ~ 


_ Shiam Krishna Dar and M. A. Aziz, for the appellant. 


Kailas Nath Katju, Peary Lal Banerji and Uma Shankar 
Bajpai, for the respondents. 


The following judgments were delivered :— 


ASHWORTH, J——This appeal arises .from a suit brought 
by the plaintiff- respondents against the defendant-appellants on 
the basis of a bond, dated the 23rd of January, 1917. 


On one and the same day the defendant, Najaf Ali Khan, 
_ signed what purports to be a zarpeshgi lease in his favour execut- 
ed by Narain Das, defendant second party, in respect of the zamin- 
` dari rights in certain land. The lease I construe to be a lease of 
the property in consideration of the execution by the lessee of 
the bond now sued upon. The bond has not been printed, but 
both the lease and the bond show that the transaction effected by 
both the deeds was that the lessee was regarded as having dis- 
charged before occupation the total rent due for the whole period 
of occupation by means of his execution of the bond now sued 
upon. That bond has not been Be but was consistent with 
this interpretation. 


The lower court was asked to hold that the two documents, 
in effect, resulted merely in a lease, and not a zarpeshgi or advance 
lease but one requiring lease money in the instalments and on the 
date fixed by the bond. In other words it was asked to hold that 
the effect of the bond was merely to supply the instalments and 
dates on which the lease money was to be paid, which details have 
been omitted from the lease. It was asked to hold this, because 
the defendant's contention was that he could not be required to 
pay the ‘lease money since he had lost possession of the leased 
propérty by the action or at any rate with the connivance of the 
plaintiffs. Alternatively it was asked to hold that the rate of 
interest imposed on failure by the defendant Najaf Ali Khan to 
pay up any instalment was penal, being 34 per cent. per month 
compound interest. . 


The Subordinate Judge repelled both these contentions. He 
held that the execution of the bond by the defendant was intended 
to discharge his liability to pay lease ‘money in advance as re- 
corded in the lease. He held that the rate of interest was not 
exceptional in the district, and gave no “cause for interference by 
the court. He did not specifically consider whether the rate 
could be regarded as a penalty or not. í 


In this appeal both decisions of the lower court are impugned. 
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As regards the first point, I hold that the lower court was right. 
Where a lease is executed and simultaneously, or as part of the 
same transaction, the lessee purports to pas én advance the lease 
money by executing a bond making himself liable to pay the lease 
money (calculated in advance) in certain instalments, the question 
to be decided is what was the intention of the parties as indicated 
by the two documents. That intention may be that the bond 
should only be security for the payment of the lease money. The 
intention may be that on discharge of the bond the lessee should 
cease to be liable for lease money, that is to say, that discharge 
of liability under the lease is conditional on discharge of the terms 
of the bond. Lastly it may be that the bond entirely puts an 
end to any liability of the lessee under the lease. In the present 
case the last-named intention appears to me to be abundantly 
clear from the terms of the documents. It is sufficient to quote 
the words in the lease printed on page 22 of the printed book. 
‘ST have received Rs. 2,250 the amount of the zarpeshgi lease aforesaid 
under a bond of to-day’s date executed by Najaf Ali Khan in my favour’’. 
We may also invoke for interpreting this document the attend- 
ing circumstances, that is to say, the existing facts, including the 
state of the law. If the liability of the lessee were to remain one 
merely of a lessee and not of a debtor under a bond, the rate of 
interest that could have been obtained by suit would have been 
limited to 12 per cent. per annum; see section 161 of the Agra 
Tenancy Act rgor read with the definition of“ tenant” which 
includes a thekedar. At least this may well have been the idea 
of the lessor Narain Das. That being so, we can well.understand 
why he should wish to substitute liability in his favour of a debtor 
under a bond for the liability of a lessee under a lease. 
Nor would such an arrangement, if assented to by the lessee, 
amount to an evasion of the Tenancy Act which should not be 
allowed as contrary to public policy.. It is only in the case of a 
lessee or tenant that the rate is restricted by the Tenancy Act. 
If that tenant likes to substitute a liability under a bond, the 
Tenancy Act cannot be held to protect him. 


The meaning of these documents, as interpreted by surround- 
ing citcymstances, being clear, I hold that we are not entitled to 
resort to the subsequent conduct of the parties for the elucidation 
of the meaning of these documents. The appellant’s counsel 
cannot, therefore, invoke, as he would like to do, a subsequent 
suit brought by the lessor Narain Das in respect of the first 
instalment under the bend «wherein he described the bond as 
merely by way of security for the payment of the lease money. I 
accordingly hold that theslower court was night on this point. 

As to the second question whether the court could and should 
have reduced the interest, the first question to decide is whether 
the provision for payment of interest was penal. It seems un- 
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necessary to me to refer to the numerous decisions in favour of 

its being penal. It is sufficient to refer to one of them, namely, ia 

Sunder Kunwar v. Rhe Shiam (+) and say that a similar view — 

has been taken by tfe Bombay and Madras High Courts. There mAT AT 

is no recent decision of our court on the point of which I am a 

aware. It was held in the Calcutta case that the imposition of MUHAMMAD 

interest on default of the payment of an instalment, even though PAA 

that interest is only to be reckoned from the date of the failure, 2 

nevertheless must be regarded as penal, because it does provide <shworth, J. 

for a further obligation on the part of the debtor, by reason of 

his failure to fulfil his contract to pay the instalment on the 

prescribed date. With this reasoning I concur. A penalty is 

something imposed ona person by reason of his failure to do 

something, and it can make no difference whether that something 

is the payment of interest or any other obligation, giving rise to 

pecuniary loss. I am-not aware that the Privy Council has any- 

where expressed a contrary view. Doubtless it has expressed 

the view that the imposition of an excessive rate of interest by 

itself cannot justify a finding of undue influence under sections 

16 and 19 (a) of the Contract Act. But it has never held, so 

far as it has been brought to our notice, that the imposition of 

such interest cannot be regarded as a penalty. 


The next question is whether this interest should be reduced 
under section 74 of the Contract Act. Having regard to the fact 
that 37 per cent. is a very high rate in our opinion and that the 
object of the person requiring it was to evade restriction of interest 
by the Tenancy Actto 12 per cent., I consider that this is a case 
where the court may interfere and would reduce the interest to 
interest at 12 per cent. per annum. I see no reason for refusing 
compound interest. 

For the above reasons, I would allow this appeal in part and 
give a decree on the bond sued upon for the principal with 12 
per cent. compound interest in lieu of the contract rate. I would 
allow costs of this appeal and of the lower court according to 
success and failure. 

SULAIMAN, J—I concur in the order proposed. Having syaiman, J. 
regard to the stipulations contained in the lease. and in thé bond, ee 
it is clear that the intention was to make the defendant-appellant 
liable under the bond for-the payment of the intalments and to 
give to Narain Das respondent the right to recover the amount 
through civil court. = 

I agree that where a high rate °of fnterest is stipulated- to 
become payable only on default of payment of an instalment, o 
the stipulation is in the nature of a pehalty within the meaning 
of section 74 of the Contract Act. There’ is no liability to pay 
interest until default is made, and therefore the liability is a 

(1) [1906] I. L. R., 34 Cal., 150. 


< 


NAJAF ALI 
KHAN 


uw 
MUHAMMAD 
FAZAL ALI 
° KHAN 


Sulaiman, j. 


1927 
Nov., 16 


LINDSAY, J. 
BANERII, J. 


214 HIGH COURT ` [A.L. J. R. 
F 
punishment for the breach. The explanation to the section 
indicates that where- there is an increase of rate of interest on 
default of payment, the stipulation may penal, On the same 
principle, when no interest is payable originafly and some interest 


becomes payable only on default, the agreement would be penal. 

There is plenty of authority in support of this view, vide 
Muthn Krishna Iyer y. Sankara-Lingam Pillai?) and Kha- 
garam Das v. Ramsankar Das Pramanik (°). - 

I also agree that the rate of interest fixed was exhorbitantly 
high. 

BY THE CouRT.—The appeal is allowed in part and the claim 
decreed for the principal with interest at twelve per cent. per 
annum compounded annually up to the date of the suit, and 
thereafter at 6 per cent. per annum simple ‘till realization. The 
parties are to receive and pay costs in both courts according to 
success and failure. 


Appeal allowed in part 


(1) I. L. R., 36 Mad., 229 (2) [1914] I. L. R., 42 Cal., 652 


PARAS RAM AND OTHERS (Defendants) 
Versus 


NEKSAI (Plaintiff) anD JUGAL KISHORE AND 
OTHERS (Defendanis)* 


Preemption Act (XI of 1922), section ro—Right of preemption— 
Confined to sales and foreclosure only— Saile”, meaning of as 
defined in section 4 (roJ—Tronsfer under compromise decree—Not 
pre-emptible. - 

A sale which is pre-emptible in the Agra Pre-emption Act (XI 
of 1922) must be strictly a sale as defined in the Transfer of 
Property Act, 1882, and therefore a transfer of property effect- 
ed under a compromise decree of a court cannot be treated as 
a sfle nor pre-empted under the Pre-emption Act. 

Tutisar Husain v. Jamna Prasad, 1,A.L. J. R, 247 and 
Abdul Razzag v. Mumtaz Ali, I. L. R., 25 All, 334, referred to. 

SECOND APPEAL from a decree of E. L. NORTON ESQ, 

District Judge of Jhansi, cenfirming a decree of BABU SHRI 

NATH, Munsif of Orai. 


Sarkar Bahadur Johari, for the appellants. 


Gadadhar Prasad, for the respondents. 
* S. A. No. 2089 of 1925 . 
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The judgment of the Court was delivered by 


LINDSAY, J.—Weghink the judgments of both the courts 
below in this case efre wrong. The suit was a suit for pre-em 
tion and the transfer in respect of which the right of pre-emption 
was claimed was described as being a transfer by way of sale. 
Both the courts below were of opinion that this transfer was 
“tantamount to a sale ” and therefore pre-emption was allowed. 


The facts may be stated very shortly as follows :—By an 
arrangement which was made under a compromise decree one 
Jagarnath became liable to transfer a1 pie share of property 
which was coming to him to one Puran to whom the other party 
to the decree in that compromise suit owed a sum of Rs. 545. 

Jagarnath, having got the property and being ina position 
to transfer this 1 pie share to Puran as he was bound to do under 
the terms of the compromise decree just referred to, failed to 
convey it to Puran. Puran then resorted for help to three men, 
Paras Ram, Achhru and Phundi Lal and it was arranged between 


them that a suit should be brought against Jagarnath’s represent- ` 


atives (Jagarnath having died in the meantime) in order to make 
them hand over the 1 pie share which Jagarnath had been under 
an obligation to convey. And so there was a suit between Puran 
and his three associates on the one side ranged as plaintiffs and 
Jugal Kishore and Har Das the representatives of Jagarnath who 
_ were arrayed as defendants. The result of this case was a com- 
_ promise upon which a decree was passed and the effect ot the 
decree was that the two defendants, the representatives of ‘Jagar- 
nath, were under the duty of handing over a 12 rants share to 
Puran and the other three plaintiffs. 


The decree passed on this compromise bears date the 29th 
October, 1923, and the plaintiff Neksai comes into court and 
says ‘that he is entitled to pre-empt the transfer which has been 
sanctioned by this compromise. As we have said, the court of 
first instance said that this transfer under the compromise decree 
was “tantamount toa sale” and that Neksai was therefore 
entitled to preempt. This view has also been accepted by the 
lower appellate court. We do not agree. In the first place, it 
is clear that under the Agra Pre-emption Act which governs the 
present case, aright of pre-emption can only be claimed in 


respect of sale or foreclosure. This is made clear by a reference ` 


to section 10 which defines when a right to bring a suit for pre- 
emption arises. e œ . 


The transfers which are pre-emptible being confined to sales 
and foreclosures we have to consider what the meaning of the 
term “ sale” is in this Act (Act XI of 1922). There is a defini- 
tion of sale in section 4 (10) of the Act and it says that “ sale” 
means a sale as defined in the Transfer of Property Act, 
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1882. The definition of “sale” in this latter Act is contained 
in section 54, and bearing in mind thatgany’ transfer under the 
Transfer of Property Act must be an act nN as is described in 
section 5 of that Act, “ transfer ” means an act by which a living 
person conveys property, in present or in future,-to one or more 
living persons, ‘or to himself or one or more other living persons, 
and “to transfer“property” is to perform such act. It seems 
to us to be impossible to apply this definition of “ transfer” and 
of “sale ” in the Transfer of Property Act to a decree of a court 
and we cannot therefore allow the contention that a transfer which 
is effected under the sanction of a decree of court ‘can be treated 
as a sale and can be pre-empted under the Agra Pre-emption Act. 
There are two Bench rulings of this Court which are referred 
to in the judgment of the lower appellate court. One is Jzddzar 
Husain v. Jamna Prasad ('). In that case it was distinctly held 


‘by a Bench of this Court that a right of a pre-emption’ does not 


arise upon a transfer effected by virtue of a decree though the 
decree is passed upon compromise. In this judgment the learned 
Judges followed another judgment of theirs reported in Addu 
Razzag v. Mumtaz Ali (*). The learned Judge of the lower 
appellate court has attempted to distinguish these rulings from 


the present case butno valid distinction can be drawn. It is `` 


perfectly true that these judgments were delivered before the 
coming into force of the Agra Pre-emption Act but that fact 
cannot make any difference. We are definitely of opinion that a 
sale which is pre-emptible in this Act must be strictly a sale as 
defined in the Transfer of Property Act, 1882, and that a transfer 
of property which is brought about by a decree of court cannot 
for purposes of pre-emption be treated as a sale in the Act. 


The result, therefore, is that the plaintiff had no suit. We 
allow this appeal, set aside the-decroés of the courts below and 
direct that the plaintiff’s suit do stand dismissed with cost to 
the contesting defendants in all three courts. _. 


a Appeal allowed 


> 


ig (1) [1904] 1 A. L. J. R., 247 
(2) ILL. R., 25 All., 334 
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Fagus AND ANOTHER (Plaintiffs) 
f f VEYSUS 
HARDEWA AND OTHERS (Defendants) * 


Civil Procedure Code, Order 22, rile 4, sub-rule 3—Applicability of— 
Sutt for declaration of title—Pendency of second appeal—Two sets 
of defendants—Death of a defendant belonging to second sei—Hetrs 
not impleaded—Appeal abeted ageinst second- set only—Land 

. Revenue Act , section 233(k)— When suit berred under— Section III, 
clause (a)—Interpretotion of —Power of Collector under, to decide 
question of title himself—Civil Procedire Code, section 10—A pplice- 
tionof—Limitation Act, Article 120—Whether suit barred by. 


Where during the pendency of a second appeal arising out of 
a suit for the declaration of title against two sets of defendants, 
one defendant belonging to the second set died and no steps 
were taken within the time allowed by law to bring his heirs on 
the record and the other defendants did not represent the 
deceased, held (fer SULAIMAN, J., MUKERJI, J. and 
ASHWORTH, J.), that the appeal abated as against the second 
set of defendants only but not as against the first set whose 
interests were separate and distinct from the other defendants. 
Wahid Ali Khan vy. Puran Singh, I. L. R., 47 All., 100 at rx2 
and Mahant Darshan. Das v. Bikramjit Rai, Ù. L. R., 48 All., 
81, referred to. 


- The shares of certain parties were separated in 1324 F.- 
(1916-1917) when the alleged wrong entry was also made in the 
khewot, defendants 1-3 filedan application for partition, on 3rd 
November, 1923, in the revenue court and 21st December, 1923 
was fixed for co-sharers, including plaintifts, to file objections. 
On roth December, 1923 plaintiffs filed a suit for declara- 
tion of'title with the ultimate object of applying to the revenue 
court for correction of the £Aewat. On hearing about institu- 
tion of the civil suit, the Collector passed an order: ‘‘ Applica- 
tion filed and affidavit that a civil suit has been filed. Wait 
until the 21st of September, 1924.’’ The suit was contested by 
defendants 1-3 and was dismissed by the lower courts on the 
ground of limitation and on the ground that it was barred by 
section 233 (4) ol the Land Revenue Act. Held, in secoftd appeal, 
that the suit was barred by section 233 (4). After the presentation 
of a petition for partition to the revenue court no suit can be 
instituted in a civil court until the petition for partition has 
been disposed of in one of the ways indicated in section 111 of 
the Land Revenue Court; and if such a suit is instituted it is 
ab initio bad and must be dismissed even if the revenue court 
postpones the partition proceedingsesto await its decision inas- 
much as such'an order is one not permitted by section 111 
of the Land Revenue Act. Held, further (by ASHWORTH, J., 
_MUKERJI, J. dissenting), that the alleged wrong entry in the 
: * S, A. No, 1569 of 1925 i 
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khewet having been made more than six years before the institu- 
tion of the suit, it was barred by timegunder Article 120 of the 
Limitation Act. 
SECOND APPEAL from a decree of P. C. PLOWDEN ESQ., 
Additional Judge of Meerut, confirming a decree of MR. P. C. 
MOGHA, Subordinate Judge of Muzaffarnagar. 


Peary Lal Banerji and Sarendro. Nath Gupta, for the 
appellants. 


Kailas Nath Katju and R. N. Gurtu, for the respondents, 


One of the defendants died during the pendency of the second 
appeal in the High Court. His ‘heirs were not brought on the 
record. At the hearing of the appeal it was contended on behalf of 
the surviving defendants that the whole appeal had abated. Their 
Lordships differed in their view and referred the matter to a Full 
Bench by the following Orders :— : 

MUKERJI, J.—A question has arisen in the course of the hearing of 
this appeal as to whether the whole appeal abates or only a part, 

The facts, which it would be necessary to consider in connection with 
this point, are briefly as follows. The appellants with two others institut- 
ed a suit for declaration of title. Their case was that in the 4hewat 
their proper share was 60 out of an entire quantity of 148 shares, the 
shares of the defendants Nos. 1 to 3 was 79 out of the same quantity and 
of the defendants Nos. 4 to 8, seven out of the same quantity. According 
to the 4kewat the entire share was divided into 89 portions and the 
plaintiffs were recorded in 1espect of 3, defendants Nos. 1 to 3 in respect 
of 79 and the remaining defendants Nos. 4 to 8 with respect to 7 shares. 
The plaintiffs sought, as already stated, a declaration of title, with the 
ultimate object of applying to the revenue court for correction of the 
khewat. i 


The suit was resisted by the defendants Nos. I to 3 alone and they 
maintained, enter alza, that the #hewat was correct. The defendants Nos. 
4 to 8 did not contest the suit. 


The suit was dismissed on the ground of want of jurisdiction in the 
civil court because certain partition proceedings were pending in the 
revenue court. After the institution of the second appeal -the defendant 
No, 4 Pat Ram died and his heirs were not brought on the record. It has 
been eontended on behalf of the respondents that Pat Ram's legal repre- 
sentatives not having been brought on the record, the whole of the appeal 
abates. I cannot agree with this contention. According to the language i 
of law, viz: Civil Procedure Code, Order 22, rule 4, sub-rule 3, where 
within the time-limit allowed by law no application is made under sub- 
rule 1, the suit shall abafe as against the deceased defendant. This rule 
which is meant for original proceedings is applicable to appeal by rule 11 
of the same Order 22. Thus the statutory rule is clear and it is that the 
appeal should abate only so far as Pat Ram is concerned. 

It has, however, been contended that from the nature of the suit it is 
impossible for this Court to adjudicate on the rights of the contending 
parties without the presence of the legal representatives of Pat Ram 
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before it. Itis my definite opinion that when, under the law, the svit Civil. 
or appeal abates against only one party, the rest of the appeal or suit von 
must continue cP deh be dismissed for want of parties. I am, how- ae 
ever, prepared to fOok into the merits of this contention. If we look FAQIRA 
into the contention of the parties we shall see that Pat Ram and the 
defendants Nos. 5 to 8 were recorded in the &4ewat as holding 7 out of 
89 shares. The result of Pat Ram and his co-defendants (5 to 8) not : 
being before the court can be only this that they should have the entire 7 

shares out of 89 kept intact for them. The suit is only for a declaration of 

title and if the plaintiffs cannot get a declaration as to title against some 

of the defendants, it does not follow that they should not get it as 


V. 
HARDEWA 


regards the other defendants who are questioning it. The partition was 
proceeding according to the entries in the 44ewat. The question raised 
was whether those entries were correct. If Pat Ram is not before the 
court the worst that can happen to the plaintiffs is that the court is to 
take Pat Ram’s share, as recorded in the £4ewat as correct. In my view 
therefore the natufe of the suit is not such as to make the applicability 
of sub-rule 3, rule 4, Order 22 of the Civil Procedure Code impossible or 
improper. See Shankerbhat Manobhai Patel v. Moti Lal Ram Das Shah, 
I. L. R., 49 Bom., 118. I hold therefore that the appeal abates only so 
far as the deceased defendant is concerned. 

ASHWORTH, J.— I agree that the suit must be deemed to have abated 
only as against Pat Ram respondent. But I hold that it is not possible 
to proceed with the appeal in the absence of the representatives of Pat 
Ram. The plaintiff-appellants are suing for a declaration as to their title 
against all the defendant-respondents. The share to which the plaintiffs 
are ‘entitled cannot be decided without deciding the shares to which all 
the defendants are entitled. It cannot be held that Pat Ram is at any 
rate entitled to the share recorded in his name in the £hewat as at present 
stands. The case of the plaintiffs-appellants is that the entry in the 
khewat igs wrong from beginning to end. Assuming for the moment that 
the heirs of Pat Ram were brought on the record as respondents, there 
would be nothing in the way of their resisting this appeal on the ground 
that the Asewat was wrong (as contended by the appellants) but that it 
should be corrected to give them, as heirs of Pat Ram, a larger share than 
they were given in the £kewat. Once the £hewat is wrong and held to be 
wrong (which is an essential preliminary condition for the plaintiffs ee 
winning their suit and the appeal) it is open for any defendan#respondent 
to set up any share that he chooses. The plaintiffs-appellants cannot in 
the same breath say that the 4#ewat is wrong and yet should be regarded 
as correct as against one defendant-respondent. They have not brought 
Pat Ram’s representatives on the record and they are therefore not 
in a position to win their suit by décisioh in appeal. It is true that 
under Order 1, rule 9, no suit should be defeated by reason of non- 
joinder of parties and this rule may be &pplied to appeals, but the rule 
has necessarily to be construed subject to the * consideration that no suit 
can proceed if the necessary and essential parties are absent. It has 
frequently been held that the rule should be so construed. The law 
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cannot be deemed to require a court to do what it is impossible and if a 
court holds that, without a decision as to the rights of a person who 
ought to have been joined as a defendant sE not so joined, itis 
impossible to adjudicate the plaintiff’s right, the suit will fail notwith- 
standing Order 1, rule 9. The same consideration must apply to an appeal. 
Where an appeal cannot be decided without the presence of a person 
who should have been made respondent then the whole appeal must fail 
notwithstanding that the suit under Order 22, rule 4 read with rule 11 
only abates against the absent respondent. Invoking therefore Order 22, 
rules 4 and 11 in conjunction with Order 1, rule 9 (as the latter rule 
has to be construed and has been construed), I hold that this appeal 
should be dismissed on the ground that a necessary party has not been 
given notice and that the appeal in the absence of that party cannot be 
decided. 

The case of Shankerbhat Manohurbha: Patel v, Mott Lal Ram Das Shah, 
I. L. R., 49 Bom., 118, relied on by my learned brother is in my opinion 
to be distinguished from the present case. In that case a co-tenant was 
asking for joint possession and there was no decision required as to his 
particular share. ‘In the present case the appellants are asking for a 
declaration as to their particular share. That share cannot be decided 
without knowing the share of the absent respondent. I would therefore 
dismiss the appeal. 

BY THE COURT.—The order of the Court is that the case be placed 
before the Hon’ble Chief Justice for the purpose of obtaining the opinion 
of one or more Judges in respect of the following matter:—‘‘ In the 
circumstances of the present case, can the appellants be permitted to 
be heard in the absence of the legal representatives of the deceased 
Pat Ram”? . 


The case then came on before Sulaiman, Mukerji and 


Ashworth, JJ., who delivered the following judgments :— 


SULAIMAN, J.—This case has been referred to a larger Bench on 
account of a difference of opinion between the learned Judges before 
whom the case first came up as to whether ‘‘ under the circumstances of 
the present case, the appellants can be permitted to be heard in the 
absence of the legal representatives of the deceased Pat Ram’’, The 
facts are fully set forth in the judgment of Mukerji, J. and it is not 
necessary to repeat them. I may only mention that during the pendency 
of a second appeal arising out of a suit for the declaration of title against 
two sets of defendants, one defendant Pat Ram belonging to the second 
set died and no steps were taken within the time allowed by law to 
bring his heirs on the record. It has not been suggested in this case 
that the other defendants in any way represent him. The point which 
arose for consideration was whether the fact of the abatement of the 
appeal against Pat Ram gecessarily involved the dismissal of the whole 
appeal against all the defendants. o 

The dıfference in the opinions of my learned brethren is not so much 
as regards the general principles which aie well settled, but Mather as 
to the applicability of those principles to the facts of this particular case, 
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Under section 368 of the old Code of Civil Procedure the death of a party CIVIL 
resulted in the abatement of the suit. There was no specific men- e 
tion that that abatgg@nt was only as against the deceased defendant. 927 


Nevertheless, even under the old Code, if the interests of the defend- FAQIRA 


s A v. 
ants could be. separated, it used to be held that the whole suit had not HJARDEWA 
abated. $ 

In Ordèr 22, rules 3 and 4, we have the express language that the death . 


of a particular party, when his representatives are not brought on the 
record within time, results in the abatement of the suit or appeal against 
the deceased party. On the strict language of the rules, therefore, we 

~ have to assume that the abatement, in the first instance, is as against 
the deceased party only, that is to say, the death of the party does not 
necessarily involve the abatement of the whole suit or appeal. On the 
other hand, it is quite clear on the authorities that, if as a result of the 
non-joinder of the heirs of the deceased party the suit or appeal becomes 
imperfectly constituted and it is impossible for the court to go on with 
it and pass a decree, then the party who failed to bring the heirs of the 
deceased on the record must suffer the consequences. It is not neces- 
sary for me to refer to -the rulings of other High Courts among whom 
there is undoubtedly some conflict of opinion. It is sufficient for me 
to state that the law as to whether the suit or appeal can go on as against 
the remaining defendants, was correctly stated by Daniels and Neave, 
JJ. in the case of Wahid’ Ali Khan v. Puran Singh and others, 1. L. R., 
47 All., 100 at 112, in the following words :—‘* Whether this is so depends 
on whether the interest of the deceased respondent can be separated 
from that of the remaining respondents so that itis possible to give a 
separate decree against the latter without affecting the interests of the 
legal representatives whom the appellant has failed toimplead. When 
several persons have:a joint interest in property, it is in genera] impos- 
sible to give a joint decree for possession against some of them when 
the decree declaring the right of the other joint holders to retain posses- 
sion has become final, otherwise the result would be two contradictory 
decrees, both of equal authority”. This principle was followed by a 
Bench of this Court in the case of Makant Darshan Das v. Bikramjit Rar 
and others, I. L. R., 48 AIl., 81. 

We have, therefore, to see whether it is possible in this case to separate 
the interest of the second set of defendants to whom Pat Ram belonged os 
from that of the defendants first party. If it is impossible to separate 
their interest andif without adjudicating upon therights of the two sets 
tnter se the appeal cannot be allowed, it seems clear that the whole appeal 
must fail. On the other hand if it is possible to pass a decree in favour 
of the plaintiffs against defendants 1 to 3 only without deciding finally the b 
rights of the defendants second party, then in view ọf the express provi- 
sions of Order 1, rule 9 of the new Code of Civil Procedure, itis our clear 
duty not to dismiss the whole appeal but to adjudicate upon the rights of 
the parties before us. l 

With these remarks I proceed to consider the allegations in the plaint and 
the relief claimed: The plaintiffs’ case was that ih a joint Akewat which 
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was represented originally by 556 shares, the plaintiffs owned 60 shares 
defendants 1 to 3 owned 79 shares and defendants 4 to 8 owned 7 shares; 
that subsequently this was partitioned into >. a of which No. 3 was 
the patti of non-applicants; that by a mistake of Phe Amin this patti, which 
should have represented 146 shares, was made to represent only 89 shares 
although the number of shares given to the two sets of defendants remain- 
ed the same, namely, 79 and 7, with the consequence that the plaintiffs’ 
share was recorded as being 3 whereas it ought to have been 60. The 
body of the plaint mentions the specification of the share which belonged 
to the three parties; but in spite of an amendment of the relief, it still 
asks for a joint relief as to the declaration of their title to 6o shares 
against all the defendants without specifying that any of them had any 
particular share in excess. We are not concerned with the merits of _ 
this claim which have not been considered by the lower appellate court. 

It seems to me that if we were looking at the relief, only without the 
express allegations in the body of plaint, it would appear that the plaint- 
iffs were claiming one joint relief against all the defendants without 
specifying their shares. Under those circumstances, it might have been 
difficult to hold that in the absence of some of the co-sharers the plaintiffs’ 
title could be declared to any specific share. But a court is not bound to 
confine its attention strictly to the language of the relief actually claimed 
in the plaint, if the allegations do entitle the plaintiffs tò a wider 
relief. : 

Reading the plaint as a whole and considering all the allegations which 
were added on amendment, it is quite clear that the plaintiffs were alleging 
that the two sets of defendants were respectively recorded as being in 
possession of shares in excess of their real shares. If the suit were to be 
decreed, the plaintiffs would have toget some shares out of the shares 


‘in the name of the defendants first party and some shares ont of the shares 


~ 


standing in the name of the defendants second party. Owing to their 
negligence the plaintiffs have not brought on the record the heirs of Pat 
Ram. Pat Ram was jointly recorded in the A#ewat along with defendants 
Nos. 5to8. There is no specification of the shares of defendants Nos. 
4 to 8 in the plaint or in the 4#ewat, They, on the plaintiffs own showing, 
are joint owners jointly interested in the shares specified against their joint 
names. It is, therefore, impossible to decree the plaintiffs’ appeal against 
defendants 5 to 8 when the decree in favour of defendant No. 4 will have to 
remain intact. As a result of the non-joinder of the heirs of Pat Ramit 
must, therefore, be held that the appeal fails not only as against Pat Ram 
but as against the whole set to which Pat Ram belonged, namely, defend- 
ants 4 to 8. 

In my opinion the case as against defendants 1-3 stands on a slightly 
different footing. No dotbt the relief claimed was badly worded, but the 
nature of the claim is not altered if as between the plaintiffs and the 
defendants 1-3 it is decide& that the plaintiffs ought to get some shares 
out of the shares standing in the name of the latter. A decree of that 
kind would of course be behind the back of Pat Ram’s heirs and, thére- 
fore, would not in any way bind them; but it would be decisive and final 
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as between the plaintiffs and defendants Nos. 1 to 3. CIVIL 


1927 


No-doubt such a decrge will leave a loophole for future litigation, that 
fowilicity of suits; but in my opinion a mere danger saa 


is to say, may lead to 
of multiplicity of suits is not sufficient for the dismissal of the whole FAQIRA 
appeal wheh it is not impossible to pass a decree in favour of the plaintiff HARDEWÀ 
against one set of the defendants. It cannot be suggested that any 

trouble will arise in the execution department, or that by passing a decree ° 
in favour of the plaintiffs against the defendants 1 to 3 we would be passing 

a decree contradictory to the one passed by the lower appellate court in 
favour of Pat Ram which remains untouched. Accordingly, there seems 

to be no fatal objection to our splitting up the claim against the two sets 

of defendants and holding that although the appeal fails as against defend- 
ants first party, it can go on as against the defendants second party. My 
answer to the reference would, therefore, be that the whole appeal has not 
abated, but has abated as against defendants 4 to 8. 

MUKERJI, J.—I entirely agree with my learned brother that on the 
authouities of this Court and having regard to the peculiar facts of this 

case the appeal should be treated as capable of pong, heard as against the 
defendants Nos. I to 3 at least. 

In the judgment delivered by me on the 26th of July! 1927, which was 
followed by the referring order, I pointed out that I held the opinion that 
according to the strict letter of the law the appeal could abate as against 
Pat Ram alone and that the rest of the appeal, should beheard. The trend 
of authorities in this Court however establishes this that although a 
suit or appeal may abate against only one of the parties (defendants or 
respondents) there may be circumstances which make the héaring of the 
rest or a lager portion of the appeal improper or impracticable. This 
opinion I must bow to, so long as it holds good, being unreversed by a 
larger Bench. Having regard to this rule of law and having regard to the 

peculiar facts of the case it must be held and I do hold that the appeal 
ae not be heard so far as the defendants Nos. 4 to 8 are concerned. 
The rest of the appeal is good and should be heard. 

ASHWORTH, J.—My view was that where under the provisions of Order 
XXII, rule 4, an appeal abated against ‘one party it would also abate or cease 
to continue as against the other respondents ifit was impossible for the 
court to give a satisfactory decision as against those other respondents only. 
This view is concurred in by the above judgments. A further question 
was whether in this particular case it was impossible to decide ‘the appeal 
as against the remaining respondents. The answer to this question 
depends upon the interpretation of the plaint. It appears that if we 
confine our attention to the words of the relief claimed, it would be im- 
possible, but that in the rest of the plainte there are certain statements © 
which indicate that the real relief required by the plaintiffs is a declaration 
that they were entitled to certain shares hel@ by one party and to certain 
other shares held by the other party. If this is treated as the real claim, 
it would not be impossible to decide the plaintiffs’ case as against the first 
part} respondents only. I also concur with the view that taken as a whole 
the plaint may be construed in the light of a claim -for definite shares è 
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against each of the two parties and not as a claim jointly against 
both parties. I therefore concur in the decision given'by my learned 
brothers. ‘ 

BY THE COURT.—In our opinion the appeal fails against defendants 
Nos. 4 to 8 but not as against defendants Nos. 1 to 3. This is our 
answer to the reference. 
[The appeal was then heard against the defendants 1 to 3 and 

was disposed of by the following judgments:—] 


MUKERJI, J.—The plaintiffs in the court of first instance 
are the appellants before us. They instituted the suit out of 
which this appeal has arisen to obtain a declaration that the 
number of shares recorded in their favour ın the #hewat is too 
little, and that instead of there being 60 shares out of 146 
shares they have been recorded as owning three shares out of 
89 shares. 


The suit was contested by the defendants 1 to 3 and was 
dismissed by thè courts below on the ground of limitation and 
on the ground that maintenance of the suit was barred under 
the provisions of section 233 (&) of the Land Revenue Act. 
The first court went into the merits of the matter and was of 
opinion that if there were no bar the plaintiffs were entitled to 
succeed. The lower appellate court has not gone into the merits 
of the case. 


The two points that we have to consider are (1) whether 
the suit was barred by time, and (2) whether it was barred by 
section 233 (£) of the Land Revenue Act. 


Point No. r.—It appears that there was a partition in the 
village at the instance of certain parties who are not before us. 
The shares of these people who had applied for partition were 
separated in 1324 F.-(1st July, 1916 to 30th of June, r917). It 
was then that the entry in the Akewa?, now complained of, was 
made. The plaintiffs stated in paragraph 9- of the plaint that 
they asked the defendants to get the Akewat corrected but they 
declined todo so. The plaintiffs, however, did not adduce any 
evidence to prove that they had actually made any request to the 
defendants to have the kkewat corrected, We must, therefore, 
take it that there was no request made and no such request was 
refused. The question then is what would be the date for start- 
ing limitation under Article 120 of the Limitation Act. 


It appears that the reason for the institution of the present ` 
suit was that on the “basis of the alleged wrong entry in the 
khewat the defendants 1 to 3 filed an application in the revenue 
court for partition. Thi$ application was made on 3rd of Novem- 
ber, 1923 and 21st of December, 1923 was fixed for the co- 
sharers, including the plaintiffs, to appear and file objections, 
if any, to the application for partition. On 19th of December, 
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1923, the-present suit out of which the appeal has arisen. was 
filed. We have to take it, therefore, that the present suit was 
filed in order to preva the defendants r to 3 from obtaining 
the benefit of the enffy in their favour in the kewat by means of 
partition. No fact has been alleged or proved which establishes 
that previous to the filing of the application for partition 
the fact had been brought to the notice of the plaintiffs that 
there was a wrong entry in the kewat, and that advantage of 
that wrong entry was likely to be taken by the defendants 1 to 3. 
In the circumstances my opinion is that ‘the right to sue’, within 
the meaning of Article 120 of the Limitation Act, accrued to 
the plaintiffs ‘on the filing of the application for partition and 
not earlier. In this view the suit would not be time-barred. 


On the question as to whether the suit is barred by the 
provisions of section 233 (4) of the Land Revenue Act the 
position is this. The application for partition, as already 
stated, was made on the 3rd of November, 1923. On that 
application being made the revenue court became seized of the 
whole case as between the plaintiffs on the one hand and defend- 
ants Nos. Ito 3 on the other. If any question of title arose 
between the parties, the revenue court became competent to deal 
with it in certain ways mentioned in section 111 of the Land 
Revenue Act. .If no question of title arose the only thing that 
the revenue court had to do was to distribute the property in 
any manner it deemed fit, and the Civil Court would have no 


- voice in the matter. Ordinarily, of course, a question of title 
has to be decided by the Civil Court, and the Civil Court alone.. 


In order to avoid a conflict of jurisdiction, section 111 of the 
Land Revenue Act was framed. It gives the revenue court 
certain directions as to how to proceed in the case of a question 
of title being raised before it. Section 110 of the Land Revenue 
Act directs that the Collector, on receiving an application for 
partition, shall see, if, on the face of it, it is in order and shall 
issue a proclamation, if he finds that the application has nothing 
objectionable on the face of it. A date has to be fixed by the 
Collector, and on the date fixed, the co-sharers, if they are record- 
ed in the £hewat as such, have to appear before the Collector and 
to raise such objections as they may be advised. If the objection 
should relate to title, the Collector has one of three things to 
do: (æ) decline to grant the application until the question in 
dispute has been determined by a court of competent jurisdic- 
tion, (6) ask any of the parties to insfitutg, within three months, 
a suit in the civil court for the determination of such question, 
or (c) proceed to inquire into the merits of the objection. It 
will be noticed that the Collector, if he so wishes, can try the 
question of title himself. If he does not want to try the ques- 
tion himself,’ he can confer jurisdiction on the civil court by 


asking either of the parties to- institute a suit within three 
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months; This should exhaust the ways in which the question of title 
raised has to be decided, that is to say, either the Collector has to 
decide it or he should call upon any of t&g parties to institute a 
suit, but in that case the suit should be inStituted in the civil 
court. Thus having exhausted the ways and means of having a 
question of title decided, the third course open to the Collector 
is to decline to grant the application as mentioned in clause (æ) 
of section 111 of the Land Revenue Act.: The question is what 
this clause (a) means? Does it mean that the Collector has to 
refuse the application for partition altogether or can he hold it 
in- suspense till the question of title raised has been determined 
by a competent court ? As I read the whole of section III, the 
direction is that the Collector may dismiss the application 7 toto 
saying, as a part of his order, that an application like that shall 
not be maintained till it is armed with a decree of a competent 
court which would ordinarily mean a civil court. This would 
prevent the presentation of another similar application for parti- 
tion the next day. The idea is that a second or third application 
for partition shall not be maintained till the question of title 
raised has been finally determined by a competent court. The 
clause (2) may again mean that the Collector may keep the 
application in suspense where, for example, a civil suit may 
already be pending between the parties at the date of the appli- 
cation. In my opinion, even in the latter case, the result would 
be the same, namely, the Collector would deny jurisdiction in 
himself to decide the question of title. It cannot be the case 
that simultaneously the question of title should be pending both 
before the revenue court and the civil court. 


I am fortified in my reading of clause (æ) to section 111 by 
this fact that we do not find any directions like those to be found 
in sub-sections (2) and (3) of section 111 with regard to the 
clauses (4) and (c) of sub-section.1. In the case of clause (2), 
sub-section 1, we find the pfovision in sub-section 2 that the 
Collector is told how he is to proceed if he has once taken action 
under clause (4): In the case of the Collector proceeding under: 
clause (c), sub-section 1, he is told, by sub-section 3, how he is 
to préceed. But in the case ‘of the Collector proceeding under 
clause (æ) of sub-section 1, he is not told what he has to do. 
The only inference can be that, the Collector having declined to 
entertain the application, for partition no occasion for giving him 
any further direction arises. In other words, my reading of sec- 
tion 111 is this. First the Collector declines jurisdiction where 
the ground for his declining jurisdiction for partition would be 
that the applicant hasenot got a decree of a competent court in 
support of his title. For example,a man whose name is not 
recorded in the &4ewat or a man whose name is recorded in the ~ 
khewat for a small share but he asks fora larger share, comes 
with an application for partition. The Collector may-say “I 
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refuse to entertain your application. If you want to apply for cviL 
partition, you must gome armed with a decree of the civil 1037 
court declaring Gaon are entitled to the share claimed or — 
to the larger share”. Secondly, the Collector may assume FAQIRA 
jurisdiction, and in that case the question will be whether he will Hagrpewa 
try the question of title himself, or whether he will have it 
decided by the civil court in the regular way. In the latter case 
he has to limit the time within which he would direct one of the 
parties to have the matter decided by the civil court. The 
reason is this that the partition application cannot be left pending 
indefinitely at the sweet will of a party. No party can say 
that he would institute the suit within, say, a year of the order. 
Thirdly, the Collector may assume jurisdiction himself and try 
the question of title himself. In that case he would decide it 
as if he were a civil court with the further result that an appeal 
would lie to the District Judge or to the High Court as if from 
the judgment of a court of civil jurisdiction. 





Mukerji, JT 


If this reading of mine of section 111 of the Land Revenue 
Act be correct, the Collector, on being told by the present plaint- 
iffs that they had instituted a suit in the civil court, could not 
confer a jurisdiction on the civil court by simply saying, as he à 
did in this case, “ wait till such and such a date ” (see the order 
quoted in the judgment of the first court). He could certainly 
proceed with the application, in spite of the fact that a suit had 
been instituted in the civil court. As I have already said, the 
Collector was authorised by the provision of section 111 of the 
Land Revenue Act to decide the question of title himself. To 
decide that question, therefore, he wasa court of competent 
jurisdiction, as the application for partition had been made in his 
court, before the suit for declaration was filed in the revenue 
court. Section 10 of the Code of Civil Procedure came into play 
and the issue which arose for decision in either case could be 
tried by the revenue court ‘alone. If, therefore, the Collector 
proposed (I do not think that he did propose to do so) to deny 
himself jurisdiction, he had - to proceed in the regular way by 
. bringing into operation clause () of section III and not other- 
wisé.. He was bound to record a formal order diregting the 
present plaintiffs to institute a suit within three months of the 
order, The suit that had already been instituted was not within 
the jurisdiction of the civil court to entertain, and, therefore, 
was of no value. For the abové reasons I agree with the courts 
below that the cognizance of the Suit *was barred and it was 
rightly dismissed. - 
I would dismiss the appeal with costs. : 


ASHWORTH, J.—I concur in the view of my learned brother Ashworth, J. 
that the’ suit was rightly dismissed under section 233 (k) of the 
U. P. Land Revenue Act. I would, however, also hold, in agree- 
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ment with the lower courts’ decision, that it was barred by 
limitation under section 120 of the Limitation Act. As regards 
the question of jurisdiction the intentiomof the partition court 
underlying its order of the 4th July, 1924 has to be observed 
from the surrounding circumstances. One of these circumstances 
is the law which should have been in the mind of the Collector. 
On that date the Collector was informed by the present applicant, 
that the applicant had filed a suit in the civil court for a declara- 
tion as to tho shares to which he was entitled. On receiving 
this information the Collector passed an order in the following 
terms:— Application filed and affidavit that a civil suit has been 
filed. Wait until the 21st of September, 1924”. Now that was 
a correct and sufficient order if the appellant’s suit for a declara- 
tion of title had been filed before the partition suit. It was not 
a correct order if the civil suit for such a declaration had been 
filed subsequent to the partition suit. In the latter case the 
Collector should have said that he was not concerned with such 
a suit inasmuch as the civil court was debarred from entertaining 
such a suit under section 233 (£4) of the U. P. Land Revenue 
Act. The court should have then gone on to consider which of 
the three courses prescribed in section r11 of the Land Revenue 
Act it decided to employ. If it decided to employ the course 
allowed by clause (æ), then it would have passed an order in the 
terms of clause (æ) even if it did not specifically refer to that 
clause. The effect of such an order would have been to require 
the appellants to get the title to the shares determined by a 
civil court having jurisdiction. That would be in this case by a 
civil court not barred by section 233 (4). Section 233 (4) of 
the Land Revenue Act is a bar to the institution of a suit. It is 
not a bar merely to the continuance of a suit. When in that suit 
the defendants raised the plea of want of jurisdiction of the civil 
court under section 233 (4), they must have referred to the fact 
that the plaintiff had no right to institute the suit. If the plaintiff 
had no right to institute the suit, the defect could not be cured 
by an order pendente lite of the revenue court under section 111 
(a). I hold that no order can be passed under section 111 (a) 
when .a suit in the civil court for declaration of title has been 
instituted before the partition suit, because the entertainment of 
the partition suit in that case would be barred by section 11, 
Civil Procedure Code. If the application for partition has pre- 
ceded the institution of the civil suit, that institution is bad and 
cannot be corrected by an grder under section 111 (æ), Civil 
Procedure Code. If an order is passed under clause (a), then 
the only proper course for the plaintiff in the civil suit is to- with- 
draw the suit already instituted by him and to fila another suit. 
The former suit was barred by section 233 (4), but the latter 
suit would not be so barred owing to the obtaining of an. order 
under clause (1) of section 111. I may remark that it is settled 
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law that section 233 (4) read with section rrr of the Land 
Revenue Act means that a civil court cannot entertain a suit as 
to a declaration of fle, when that title isa matter that can be 
determined and must be determined in a pending partition suit. 


As to the question of limitation, I cannot agree that the 
institution ‘of the partition suit by the respondent aperated so as 
to give the appellant a right to sue. The appellant in his plaint 
set forth that the right to sue arose from a denial of his title by 
the respondent. He failed to bring any evidence to prove such 
denial. Consequently we must hold that there was no such 
denial. Again in the plaint the appellant never set forth that 
the bringing of the partition suit made it to the interest of the 
respondent to deny his title. The only ground on which he 
suggested in his plaint that the respondent was interested to deny 
his title, as distinct from the fact of his actually having denied 
it, was that the mistake in the £ewat had been made and main- 
tained. This mistake was made and obviously known to the 
appellant more than six years before the bringing of the declara- 
tion suit. Nothing has occurred since then in my opinion to give 
the respondent a greater interest in denying the appellant’s 
alleged title than has existed all along. At any rate limitation 
must be decided on the plaint. It is nowhere alleged in the 
plaint that the fact of the respondents bringing the partition suit 
gave him an interest in denying the plaintiff’s title which he did 
not possess before. On this ground I would concur with the 
lower courts that the suit is barred by limitation. 


On this ground, as well as on the other ground of jurisdiction, 
I concur that the suit should be dismissed. 


By THE CouRtT.—For. the reasons given above the order of 
the court is that the appeal shall stand dismissed with costs. 


A i Appeal dismissed 


_LAL SINGH (Defendant) 
versus 
JAGRAJ SINGH (Plaintiff)* 


Hindu Law—Joint family property—Mortgaged by karta and another 
family member—Decree obtained by mortgagee but property not sold 
— Whether decree binding on minor soneof karta—lVo proof that 
debt tainted with immorality—Decree on simple money debt and 
decree for sale of mortgaged property—Qistinction between. 

Where joint family property was mortgaged for legal necessity 
by two members of the family one of whom died before the 
mortgage was put into suit and his sons were made party and 
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alter a decree for sale on the mortgage had been obtained but 
no execution had taken place and part of the ancestral 
property had passed into the hands of å ẹird party, the minor 
son ofthe other mortgagor sued for a declaration that the 
mortgaged property was not liable to be sold ın execution of 
the decree, eld (ser WALSH, J., IQBAL AHMAD, J. dissenting), 
that the suit must fail in the absence of an allegation that the 
mortgage was made [or a debt tainted with immorality and (ger 
IQBAL AHMAD, J.) also because in the previous suit the father 
must be deemed to have been sued in his representative capacity 
as a manager of the tamily. Suraj Bans: Koer v. Sheo Pershad 
Singh, I. L. R, 5 Cal., 148, Armugham Chetty v. Muthu 
Koundan, i. L. R., 42 Mad., 711, Chandra Deo Singh v. Mata 
Prasad, I L. R., 31 All., 176 and Brij Narain v. Mangal 
Pershad, 1. L. R., 46 All., 95 and Sahu Ram Chandra v. Bhup 
Singh, I. L. R., 39 All., 446, referred to. 


[Per WALSH, J —The expressions of opinion contained in 
the cases of Sehu Ram Chandra v. Bhup Singh, 1. L R., 39 
All, 437 and Brij Naron v. Mangel Prasad, I. L. R., 46 All., 
95 must be accepted as authorities binding upon the courts 
in India for all practical purposes with the same [orce as a 
statute. ] 


[P.r IQBAL AHMAD, J.—The answer to the question whether 
a Hindu son is entitled to challenge a decree obtained against 
his fathe: for sale of the joint family property without asserting 
and proving that the debt secured by the mortgage was in- 
curred for illegal or immoral purposes must depend upon the 
question whether or not the father was sued as karza of the 
family. If he was, the answer must be in the negative. If he 
was not, the answer must be in the affirmative 


A distinction must be drawn between a simple money debt 
and a decree for such debt on the one hand and a debt secured 
by a mortgage of the family property and a decree for sale of 
such property on the other. 

Alı Ahmad v. Sohan Lal, 12 A. L. J. R., 613, followed and 
Gauri Shanker v. Jang Bahadur Singh, 79 In. Cas., 1008, 
dissented from. 

e Their Lordships in #27 Maratn’s case never intended to 
decfle or to lay down asa general proposition of universal 
application, that alter the passing of a decree for sale the 
‘members of the joint family who were no parties to the suit 
` for sale of the family property cannot challenge that decree 
without proving that the debt secured by the mortgage was 
contracted for immoral purposes.] 

FIRST APPEAL from an order of J. ALLSOP EsQ., District 


Judge of Aligarh. 


Narain Prasad Asthana, for the appellant. 
T. A. K. Sherwani, A. M. Khwaja and Panna Lal, dor the 


respondents. 
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The following judgments were delivered :-—, : 


WALSH, J.—This gase gives rise to a question of some 
difficulty, which appég#s to be an open question’ $o far as this 
Court is concerned, at any rate in recent years since the com- 
paratively modern decisions of the Privy Council. The suit is 
brought by a minor to set aside a mortgage decree. Defendant 
No. 1 obtained a decree for sale on a mortgage executed by 
Bhagwant Singh and Imrat Singh, who are assumed for the 
purpose of this decision to have been, or to have represented, 
the two branches of a joint Hindu family. It is assumed that 
they were brothers, and that one of them was the karta. Imrat 
Singh died before the decree, and his two sons became parties 
as his sons. Bhagwant Singh, being still alivé, was also a party, 
but-the minor son of Bhagwant Singh, namely, Jagraj Singh, the 
present plaintiff, was nota party. There is no evidence that 
the mortgagee even knew of his existence. So far as I can 
understand the matter, it is immaterial which of the two brothers 
was the arta at the time of the mortgage, or which defendant 
was acting as the arta at the time of the decree. When the 
„karta together with the other members of the joint {amily is 
sued, it must be taken that he enjoys the dual capacity which he 
enjoys in the family, that is to say, he is sued both as the karta 
representing the family and managing the family, and as a 
member of it, having an undivided interest. - 


The present plaintiff, who, as I have pointed out, was no 
party to the suit, has brought this suit for a declaration that the 
mortgaged property is not liable to be sold in execution of the 
decree on the ground that it was ancestral property of the family 
to which he belonged, and that there was no legal necessity for 
the loan for which the mortgage was given. The Subordinate 
Judge dismissed the suit on the ground that it did not lie in the 
absence of an allegation that the mortgage was made for a debt 
tainted with immorality. The District Judge overruled this 
decision and remanded the case as having been wrongly disposed 
of upon a preliminary point. The difference between the two 
learned Judges, which has been argued before us, centres round 
the following controversy. It is admitted that a mortgagee, in 
order to substantiate a suit upon his mortgage, has to prove that 
the debt was incurred for legal necessity. It is admitted on the 
other hand that if a decree has been obtained upon a mortgage 
by thé mortgagee, or upon a simple money debt by a creditor, 
and as the result of either of these decrees the ancestral property 
has by sale passed into the hands of a third party, the absent 
son, or a minor son, who was not repyesented, cannot recover 
the property in the hands of a third-person without alleging that 
the debt for which it was incurred was tainted with immorality, 
or, in ther words, without showing that the pious obligation of a 
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Hindu son to discharge his father’s debts does not apply to this 
transaction, because there is no pious obligation to pay debts 
tainted with immorality. But there is a age midway between 
these two contingencies, what may be de®ribed as a zertium 
quid: what is the legal position of a son who was no party to 
the suit where the debt or legal obligation has passed into a 
decree but no execution proceedings have taken place upon the 
decree, and no part of the ancestral property kas passed into 
the hands of a third person? A subsidiary branch of the same 
question arises very frequently in these Provinces where the 
mortgagee himself purchases at the sale, because in one sense 
the mortgagee adds the capacity of purchaser to that of decree- 
holder, although he is in fact the same individual. 


The view of the Subordinate Judge is based upon two dicta 
of the Privy Council. It must be said by the way that these 
@icta are, if the expression may be used, not precisely on the 
level of what is ordinarily intended to be understood by the expres- 
sion obiter dicta, but are expressions of opinion by the highest 

-tribunal made with the intention and desire of providing guidance 
to the courts in India. They must therefore be accepted as. 
authorities binding upon the courts in India for all practical pur- 
poses with the same force asa statute. The only question is 
whether they are properly understood, and to what circumstances 
they are intended to be applied. In the case of Sahu Ram 
Chandra v. Bhup Singh (*), Lord Shaw, who delivered the 
judgment of their Lordships, said as follows :— 

“ A perusal of the numerous authorities will show that where a joint 

family property has becn sold out and out, or where a decree in execution 

of the mortgage has been obtained against the property, and rights 
have thus sprung up with regard to the joint family estate, these rights 
are not to be defeated by the members of the joint family simply 
questioning the transaction entered into by its head ”, 
The argument, which we are asked to accept on behalf of the 
respondent in support of the District Judge’s decision, which is 
under appeal, is that there is a slight verbal variation from what 
their Lordships intended to convey, and that the expression “a 
decree+in execution of the mortgage has been obtained ” should 
be read a$ though the words were “a decree enforcing the mort- 
gage has been executed by sale”. Itis true to say that the 
illustration immediately following the passage just quoted certain- 
ly deals with the more limited meaning of the passage suggested 


e to usin arguments as the sight interpretation. It is equally 


true to say that, where a decree remains unexecuted and merely 

places in the hands of the creditor a higher right in which his 

original right has been merged, with an immediate possibility of 

obtaining execution, certainly no right of any third person has 
(1) I. L. R., 39 All, 437 z 


e 
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sprung up against the. estate. 

The next pronoung%ment of the Privy Council, which arises 
for interpretation if its bearing upon this controversy, is the 
opinion of their Lordships, delivered by Lord Dunedin’in the 
more recent case of Brij Narain v. Mangal Prasad (*) and 
particularly the five propositions laid down expressly by their 
Lordships for the guidance of the courts in India, in the closing 
passages of Lord Dunedin’s opinion. The second proposition is 
the relevant one. It runs as follows :— 

“Tf the managing co-parcener is the father and the reversioners are the 

sons, he may, by incurring debts, so long as it is not foi an immoral 

purpose, lay the estate open to be taken in execution proceeding upon 

a decree for payment of that debt’’. - 

The first observation upon that passage is that precisely the 
same criticism may be made upon it as upon the passage cited 
from Lord Shaw’s opinion, namely, that it does not contemplate 
a right of a third party which has sprung into existence. In that 
respect it is consistent. The creditor’s claim rests still “upon 
the hypothesis stated” ina mere decree. There is no third 
person. Nonetheless a son absent from the suit cannot challenge 
the decree without alleging, as the Subordinate Judge held in 
this case that he ought to allege, the existence of some immorality 
tainting the debt. It is further to be observed, and this certainly 
strikes me as an important observation, that whereas their 
Lordships, in the opinion delivered by Lord Dunedin in Bri7 
Narain s case, were careful to review and to correct a solemn 
and important dictum contained in Lord Shaw’s judgment in the 
case of Saku Ram Chandra, with which they did not agree, 
they neither referred to and therefore did not attempt to review 
or correct, the important passage also contained in the opinion 
which I cited above. It may certainly be said that under the 
circumstances it would not be a violent presumption to sup- 
pose that, having studied it and reconsidered it, they saw no 
reason to dissent from it. The real objection made i in argument 
by the experienced advocate, who has argued this case on 
behalf of the respondent, to our applying the second proposition 
from Lord Dunedin’s opinion to this case, is that the® second 
proposition in terms, deals only with a simple money debt and a 
simple money decree, and in this relation above all there is a 
fundamental difference between the considerations applicable to 
a simple money decree and toa mortgage decree, because a 
mortgage decree being no more than the enforcement of the 


original contract, and being necessarily and fundamentally con- ' 


cerned with the original alienation of the joint estate, it is-there- 
fore that one ought to guard oneself with particular care against 
extending the second proposition toa wider area than that to 
(1) I. L. R., 46 All., 95 
30 
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which it was applied. I recognise the difficulty. Unaided I re- 
cognise that I might experience consideraNle difficulty in making 
up my mind on which side of this dividing Noe the true intention 
and interpretation intended to be conveyed by the Privy Council 
really lies, but Iam not altogether ‘unaided. It happens that 
there are two cases by single Judges cited in argument before 
us, both by learned and experienced Judges, on this point. Mr. 
Justice Piggott, for whose judgment I have the most profound 
respect, in the case of Ali Ahmad v. Sohan Lal (') , gave elaborate 
reasons for holding the view which I think is consistent with 
the view of the District Judge in this case. But that was in 
1914 before the more fecent pronouncements of the Privy 
Council had been made. Since then Mr. Justice Daniels, in the 
case of Gauri Shanker y. Jang Bahadur Singh (°), sitting in 
Oudh, and it is true following previous decisions in Oudh but 
obviously basing himself more upon the recent decision of the 
Privy Council in Brij Narazn’s case, came toa conclusion in 
accordance with that of the Subordinate Judge in this case. If 
he had not touched the difficulty raised by Mr. Panna Lal, on 
behalf of the respondent, that the second proposition in the case 
of Brij Narain is in express terms confined toa simple money 
debt, I think I might have yielded to the doubt which that argu- 
ment raised in my mind. But the final passage of Mr. Justice 
Daniel’s judgment gives reasons, based upon a Madras High 
Court decision, which has been impliedly approved by the Privy 
Council for holding that there is no real distinction between the 
two cases of a simple money decree and a decree for a debt se- 
cured by a mortgage in relation to this troublesome controversy. 
I therefore prefer the view of the Subordinate Judge. I think 
the weight of authority is in favour of it. I agree with his view 
with some hesitation. The question must often arise in the near 
future, and I can quite understand that if another two-Judge 
Bench, in a case of higher pecuniary value than this case, has rea- 
son to think that this decision requires further consideration, it 
may well be thought a topic worth the decision by a fuller Bench 
than two Judges, but for the purpose of to-day I am satisfied that 
ye ought to allow this appeal and restore the decree of the first 
ourt. 


IQBAL AHMAD, J.—I agree in the order proposed but I pre- 
fer to base my decision on grounds other than those assigned by 
my learned brother. 


In my judgment the answer to the question whether a Hindu 


- son is entitled to challenge a decree obtained against his father 


for sale of the joint family property without asserting and proving 
that the debt secured by the mortgage was incurred into for il- 
legal or immoral purposes must depend upon the question whether 


(1) [1914] 12 A. L. J. R., 613 
(2) 791. C., 1008 
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or not the father: was sued as arta and manager of the joint 
family. If he was, ipo ares must be in the negative. If he 
was not, the answer gust be in the affirmative. 


It is well settled that a Hindu son is under a pious obliga- 
tion to discharge his father’s debts that are not tainted with 
immorality, and it is equally well settled that once the joint an- 
cestral property has passed out of joint family in execution of a 
decree for the father’s debt, his sons by reason of their obligation 
to pay their father’s debts, cannot recover that property unless 
they show that the, debt, in respect of which the decree was 
obtained, was a debt incurred for illegal or immoral purposes; 
vide Suraj Bansi Koer v. Sheo Pershad Singh(?). But it appears 
to me that these propositions of law have reference only to simple 
money debts which the father is under a personal obligation to 
pay and to simple money decrees obtained against the father for 
recovery of such debts and that a distinction must be drawn 
between a simple money debt and a decree for such debt on the 
one hand and a debt secured by a mortgage of the family property 
and a decree for sale of such property on the other. So far as 
simple money debt ora decree for such debt against the father 
is concerned, the father is under a personal obligation to discharge 
that debt or that decree, and the sons labour under a pious obli- 
gation to discharge the liability of their father. But in the case 
of a debt incurred on the security of a family property by the 
father, when the mortgagee has not sued for recovery of the debt 
within six years of the date of accrual of the cause of action and 
has thus allowed his right to a simple money decree against the 
father to become time-barred, the personal obligation of the 
father disappears, and the mortgagee is then only entitled to re- 
cover the debt by sale of the mortgaged property and in such case 
the sons labour under no pious obligation to discharge that debt 
for the simple reason that the debt is not due from their father. 


If I am right in the distinction that I have drawn between a 
simple money debt and a decree for such debt and a mortgage 
debt and a decree for sale, then, in my judgment, the principle 
underlying the decision in Suraj Bamnsi’s case cannot be .2Pplied 
to the case of a decree for sale on the basis of a mortgage of the 
family property. In the case of a suit brought by a creditor 
against the father for recovery of simple money debt, all that he 
has to prove, in order to entitle him to a decree, is that he ad- 
vanced the debt, and it is not necessary for him to prove the 
purpose for which the debt was incurred. On the other hand, in 
a suit for sale of the family property the neere fact that the mort- 
gagee advanced the debt does not entitle him to a decree, unless 
and until he succeeds in further proving that the debt was d- 
vanced for family necessity. Because of their pious obligation to 

(1) I.L. R., 5 Cal., 148 
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discharge their father’s debts the sors cannot impugn the validity 
of a simple money decree to which they Were no party, on the 
ground of the absence of legal necessity \gr incurring the debt. 
But in the case of a decree for sale, when the personal remedy . 
against the father has become time-barred, the sons are under no 
such obligation and, therefore, if the mortgagee has obtained a 
decree for sale of the joint family property without impleading 
the sons or without suing the father in his representative capacity, 
the sons are entitled to challenge the validity of that decree on 
the ground that they being no-parties to that decree are not bound 
by the same, and in such a suit, unless the mortgagee succeeds in 
proving that the debt secured by the mortgage was. for legal 
necessity, the sons will be entitled to avoid the decree. If the 
father in a suit for sale is sued as manager of the family, z.e., in 
his representative capacity, then, no doubt, the decree will bind 
all the members of the family and the omission of the father to 
put the mortgage to proof of legal necessity will disentitle ‘the 
other members of the family from challenging the validity 
of the decree on any ground whatsoever, for the simple reason’ 
that in the eyes of law all the members will be deemed to 
have been represented by the father in the suit. But if the 
father has not been sued in his representative capacity, 
I see no ground for holding why the sons, who were not im- 
pleaded as parties to the suit, should not have the right to call 
upon the mortgage decree-holder to prove the existence of legal 
necessity for incurring the debt secured by the mortgage 
before he can enforce that decree by sale of the family property. 
To hold that the decree obtained by a mortgagee for sale of the 
family property against the father alone, when the father was’ 
not sued as manager of the family, is binding on the sons and the 
sons can only avoid that decree by proving that the mortgage 
debt was contracted for immoral purposes would be in effect'to 
hold that the mortgagee, simply by his omission to implead the 
sons and to sue the father in his representative capacity, can 
absolve himself of the burden of proving legal necessity as a. 
condition precedent to a decree for sale of the family property, 
and can shift the burden of proof from his shoulders on to those of 
the song and I can discover no justification for such a proposition 
of law. The view that I take is the view that was taken in the 
case reported as Ali Ahmad v. Sohan Lal(’) and if the view 
taken by Mr. Justice Daniels in the case of Gauri Shanker v. . 
Jang Bahadur Singh (C?) isat variance with the view that I have 
taken, I respectfully dissent from that decision. In the last men- 
tioned case the learned Judge supported the conclusion arrived 
at by him by reference, amongst others, to the case of Armug- 
ham Chetty v. Muthu Koundan(*) and to a passage to be found 


(1) E1914] 12 A. L. J. R., 613 (2) 79 Ind. Cas., 008 
(3) I. L. R., 42 Mad., 711 
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in the judgment of their Lordships of the Judicial Committee in 
the case of Saku Ram fhandra v. Bhup Singh(*). I am unable 
to discover anything jf the Madras case that lends countenance 
to the view that a Hindu son is debarred from calling into ques- 
tion the validity of a decree for sale of the joint ancestral pro- 
perty to which he was not a party, and which was not obtained 
against the father as manager of the family, on the ground that 
the debt secured was not incurred for legal necessity. The 
passage quoted from the judgment in Saku Ram Chandra’s case 
at first sight appears to support the conclusion arrived at by the 
learned Judge, but in view of the decision of their Lordships in 
the case of Brij Narain v. Mangal Pershad(?) I am unable 
to hold‘that their Lordships ever intended to lay down the pro- 
position of law enunciated in Gauri Shanker’s case. 


The passage referred to by the learned Judge is as follows :— 
“ A perusal of the numerous authorities will show that where a joint 
family property has been sold out and out, or where a decree in execution 
of the mortgage has been obtained against the property, and rights 
have thus sprung up with regard to the joint family estate, these rights 
are not to be defeated by the members of the joint family simply ques- 
tioning the transaction entered into by its head ”. 
After making these observations their Lordships refer to the 
case of Suraj Bansi Koer v. Sheo Pershad Singh(*) and to the 
case of Chandradeo Singh v. Mata Prasad(*). In‘connection 
with the observations referred’ to above, it is worthy of note 
that in neither of these two cases it was held that when a decree 
for sale of the family property is obtained by the mortgagee’ 
against the father alone, who was not sued as manager of the 
family, the sons cannot assail the decree by alleging that the 
mortgage debt was not for family necessity. It is further clear 
that the question which I have now to decide was not the ques- 
. tion that formed the subject-matter of decision in the case of 
Sahu Ram Chandra; and I am therefore forced to the conclusion 
that the observations of their Lordships with respect to the 
binding nature of the mortgage-decree were obiter dicta. How- 
ever those dicta of their Lordships are entitled to the greatest 
respect, and were it not for certain observations to bę found in 
Brij Narain’s case, I would have been prepared to hold that 
their Lordships took the view that was taken by Mr. Justice 
Daniels in the case referred to above. But in view of the 
observations of their Lordships in Brif Narain’s case I have no 
hesitation in holding that their Iordships never intended to 
decide, or to lay down as a general proposition of universal appli- 
cation, that, after the passing of a decree’ for sale the members of 
the joint family who were no parties to the suit for sale of the 
, x (z) I.L. R., 39 All., 446 at 446 
(3) I. 


(2) I. L. R., 46 All., 95 I. L. R., 5 Cal., 148 
(4)- I. L. R., 31 All., 176 
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family property cannot challenge that decree without proving 
that the debt secured by the mortgage wa contracted for immoral 
purposes. In Brif Narain’s case thei Yprdabips are reported 
to have observed at page 103: 


“there are, however, some observations in Sahu Ram Chandra’s case, 
which are not necessary for the judgment, but which their Lordships are 
bound to say that they do not think can be supported”. 


Having regard to these observations of their Lordships I am not 


: prepared to hold that their Lordships ever intended to lay down 


that the mere fact of a decree for sale having been passed pre- 
cludes a Hindu son, who was not a party to the decree, from 
challenging that decree except on the ground that the mortgage 
debt was for illegal or immoral purposes. The second proposition 
of law laid down at page 104 in Brif Narain’s case appears to 
me to be restricted to the case ot a simple money debt incurred 
by, and a simple money -decree obtained against the father and 
has no reference to a decree for sale, and that proposition is based 
upon the obligation of Hindu sons to pay debts due from their 
father. 


But, notwithstanding all that I have said, it appears to nie 
that this appeal must succeed. The mortgage was executed by 
two persons named Bhagwant Singh and Imrat Singh. Imrat 
Singh died before the mortgage was put into suit, and his two 
sams were made parties to the decree. Bhagwant Singh, the 
father of the present respondent, was admittedly one of the 
defendants to the suit. If Bhagwant Singh and Imrat Singh 
were separate, and if Bhagwant Singh and the plaintiff-respond- 
ent were the only members of the joint family constituted by 


, them, the presumption must be that Bhagwant Singh was the 


manager and karta of the family If he was the manager of the 
family, it must be presumed, unless the contrary is shown, that 
he was sued in his representative capacity, and the decree obtained 
against him must bind his son, the plaintiff-respondent. On the 
other hand, if Imrat Singh was also a member of the joint family 
with Bhagwant Singh, the presumption must be the other way. 
When ‘the manager of a joint Hindu family is impleaded as a 
defendant to the suit, the presumption is that he ıs sued in that 
capacity. But if along with the manager certain other members 
of the family are joined as defendants to the suit, the presumption 
must be the other way because if the manager was being sued 
as representing the family, there could be absolutely no reason 
for joining some other members of the family as defendants in 
the suit. In the present*case if the plaintiff-respondent wanted 
to rely on the fact that Bhagwant Singh was not sued as manager 
of the family, it was up to him to state the facts clearly, and to 
prove that some persons, other than Bhagwant Singh arid the 
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plaintiff-respondent, were members of the joint family in question 
and were arrayed as g@fendants in the suit in which the decree 
was passed. This was not done in either of the courts below, 
and, therefore, the ordinary presumption that the father repre- 
sents the family must hold the field. 


In this view of the case the decision of the Subordinate Judge 
was correct and ought to be restored. 


By THE CouRT.—The order of the Court is that we allow 
the appeal, set aside the decree of the lower appellate court, and 
restore the decree of the trial court with costs in all courts. 


Appeal allowed. 


KISHAN LAL 
VerSUS 
EMPEROR* 


Municipolitues Act, section 50 (e)—Chairman of Municipal Board 
sanctioning prosecition of accused under section 4 of U. P, Preven: 
tion of Adulteration Act (VI of 1912)—Bocrd ageinst prosecution 
—Conviction— When justified—Chairman’s act binding on Boerd. 

Where the Chairman of a Municipal Board sanctioned the 
prosecution of the accused under section 4 of the U. P. Preven- 
tion of Adulteration Act (VI of 1912) for exposing for sale 
adulterated ghz although the Board at a meeting had expressed 
itself against a prosecution and the accused was convicted by a 
Deputy Magistrate, A4e/d, in Revision, that in view of section 
go (e) of the Municipalities Act which provides that the Board 
can only exercise the function of sanctioning prosecutions 
through its Chairman, the latter is the Board and his act binds 
the Board however much against the wish of the Board which 
cannot interfere. 

CRIMINAL REFERENCE by H. G. SMITH ESQ., Sessions 


Judge of Meerut. f 
The parties were not represented. 
The following is the Referring Order :— 


This is an application in revision against a decision by Thakur Hukum 
Singh Sahib, Magistrate of the Ist class, convicting one Kishan Lal, a 
Ghaziabad shop-keeper, under section 4 of Act VI of 1912 (the United 
Provinces Prevention of Adulteration Act), and sentencing him to pay a 
fine of Rs. 35, in default to undergo one month’s simple imprisonment . 
There is, I think, no doubt that there was adulterated ‘“‘ghi’’ found at 
the accused’s shop; the Secretary of the Municipal Board took samples of 
two lots of “ghi”, one of which was found to be unadulterated and the 
other adulterated. 


* Cr. Ref. No. 749 of 1927 
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Under section 12 of the Act the prosecution required the order or 
consent in writing of the local authority qe Municipal Board— Vide 
section 2) or of the person or persons aut Qrized by the Boaid. The 
case was tried summanily, but there are notes of the evidence on the 
recoid. The Secretary is recorded as saying: 

“Board was moved in the meeting that the accused should be warned 
this time, and should, not be prosecuted”. The meaning of this is 
obscure, but the learned Magistrate who heard the witness, said in his 
judgment that the Municipal Board of Ghaziabad “ was not inclined to 
prosecute the accused, and was willing to drop the case with a warning 
only to the accused, but the Chairman, who ıs authorized by the Municipal 
Board to launch such prosecutions, was not Satisfied with it, and conse- 
quently sanctioned the accused’s prosecution and forwarded the case to this 
Court’’. 

Another witness, Dr. Sadiq Ali, a member of the Board, said definitely 
that the Board did not sanction the prosecution. 

I think it must be taken that the Board considered the matter and 
decided not to prosecute. I am not shown anything to prove that the Chair- 
man has been authorized to launch prosecutions on the Board's behalf, 
but even if he has been, it was not competent for him, in my opinion, to 
launch a prosecution in a case which the Board as a whole had itself 
considered, and in which it had decided not to prosecute. It is unreason- 
able to take the view that a person authorized to act on another's behalf 
is entitled to act in opposition to that other person’s expressed wishes. 
However, as I have said, it is not shown that the Chairman was autho- 
rized by the Board to act on its behalf in such matters. 

In these circumstances I think the prosecution was legally incorrect, 
I do not think it necessa1y to consider whether this particular “ ghi ” was 
exposed for sale as pure “ ghi’’ suitable for human consumption. 

I submit the case to the Hon’ble High Court with a recommendation 
that the conviction be set aside, and the fine ordered to be refunded. 


The following judgment was delivered by 


ASHWORTH, J.—In this case the Chairmam of the Municipal 
Board of Ghaziabad sanctioned the prosecution of one Kishen Lal 
under section 4 of the U. P. Prevention of Adulteration Act (VI 
of 1912) for exposing for sale adulterated ghz. The accused was 
convicted by a Deputy Magistrate. The Sessions Judge of 
Meerut has referred the matter to this Court, on the ground that 
the prosecution was legally incorrect, as the Municipal Board had 
at a mecting expressed the opinion that a prosecution was not 
necessary. The Deputy Magistrate has explained that under 
section 50 (e), the Board at Ghaziabad could only exercise the 
particular function of sanctioning prosecutions through its Chair- 
man. The. Sessions Ju&ge had apparently overlooked this provi- 
sion. In view of this provision, it would make no difference to 
the legality of the sanction that the Board may have expressed 
itself against prosecution, even if it formally resolved Against 
prosecution. In such a case the Chairman is the Board and his 
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act binds the Board, however much against the wish of the Board CRIMINAL 
which cannot interfere.g The policy of the Municipalities Act was Tozy 

to enable certain fprictions of the Board to be exercised by the — 
Chairman so as to avoid the delay necessitated by reference of KISHAN 


the matter to the Board. Section 12 of the Prevention of Adul- pe : 
teration Act (U. P. Act VI of 1912), which is a general provi- EMPEROR 
sion as to sanctions of prosecution for adulteration, cannot control Soup: 


i icipaliti Ashworth, J. 
section 50 (e) of the Municipalities Act for two reasons. Oneis © á 


that a general enactment cannot affect a special one; and the 


other reason is that the latter Act was passed later than the former 
one. i 


There is no reason for interference in revision and the record 
may be returned. 


Reference rejected. 


RAM LAL TANDON (Obzector) C1VIL 





VEVSUS 1927 
KASHI CHARAN (Petitioner) - November, 24 





AND DEPUTY COMMISSIONER, NAINI TAL (Receiver) * WALSH, J. 
Insolvency Act; section 33 (3) and 50—Insolvency proceedings—Promis- ASHWORTH, 
sory notes—Intluded in list of debtors—Presumplion arising wnder ° 
section 118 of Negotiable Instruments Act—WNotto be invoked against 
Receiver or creditor. i 
A court of insolvency is entitled to go behind a decree ol a 
court and enquire into the consideration for a judgment-debt. 
Re: Union Indian Sugar Mills Co. Ltd. x. Brij Lal, Jagan- 
neth, 25 A. L. J. R., 450, followed. 
A presumption of receipt of full consideration under section 
118 of the Negotiable Instruments Act arising from a debtor's 
signature on a promissory note, can only be available against 
that debtor personally and cannot be invoked against the 
official Receiver or a creditor in insolvency proceedings. 
FIRST APPEAL from an order of F. D. SIMPSON ESQ., District 
Judge of Kumaun. 18 . 


Kailas Nath Katju and Hazari Lal Kapoor, for the appellant. 
Narain Prasad Asthana and P. N. Sapru, for the respondent. 
(creditor) . : : 
Uma Shankar Bajpai, for the Official Receiver. 
The judgment of the Court was delivered by 
ASHWORTH, J.—This is an appeal from an order of the 4stworth, J 
District Judge of Kumaun directing that a certain debt be includ- 
ed in the schedule of debtors in the matter of the insolvency of 
7 * F.A. F. O. No. 87 of 1927. 
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~ 
Lala Chandra Lal Sah. We have not been able to discover’ the 
exact stage in the insolvency proceedings at which the creditor 
Kashi Charan requested the inclusion of thege three promissory 
notes, in the list of claims, but we have come to the conclusion 
that the District Judge’s procedure was taken both under section 
33 (3) and also under section 50 of the Provincial Insolvency Act; 
in other words, at the same time as he was ordering a debt to 
be entered in the schedule, he was arriving at a decision that that 
debt had been duly proved upon objection raised. 


The District Judge held that these promissory notes were 
proved by reason of the presumption arising under section 118 of 
the Negotiable Instruments Act. . 


This appeal is based on the contention that this presumption 
cannot be invoked in insolvency proceedings, where an alleged 
debt against the insolvent is called in question by the Official 
Receiver or by a creditor. No direct authority for this contention 
has been produced, but we consider that the contention is a 
correct one on the analogy thatacourt of bankruptcy is entitled 
to go behind a decree of the court. In the case of Er parte 
Kibble, in re Onslow(?) Sir W. M. James, Lord Chief Justice, 
said: N K 

“It is the settled rule of the court of bankruptcy, on which we have 
always acted, that the court of bankruptcy can enquire into the consider- 
ation fora judgment-debt. There are obviously strong reasons for this, 
because the object of the bankruptcy laws is to procure the distribution 
of a debtor’s goods among his just creditors. If a judgment were con- 
clusive, aman might allow any number of judgments to be obtained by 
default against him by his friends or relations without any debt being 
due on them at all. It is, therefore, necessary that the consideration of 
the judgment should be liable to investigation’’. 

We follow and agree with the decision in the recent case of 
Re: Union Indian Sugar Mills Co. Lid. v. Brij Lal, Jagannath (’) 
from which the above is a quotation. 


On a parity of reasoning it appears to us obvious that a pre- 
sumption of receipt of full consideration, arising from a debtor’s 
signature on a promissory note, can only be available against 
that debtor personally, and cannot be invoked against the Official 
Receiver or acreditor in insolvency proceedings. 


The District Judge by the invocation of this presumption 
shut out certain evidence, that had been’ taken, and also shut 
out further evidence. We consider that this evidence was admis- 
sible and that the united burden of proof to prove consideration 
is on the creditor. fn view of the fact that the creditor may 
haye further evidence, which he was prevented by this view of 


(1) [1875] 17 Chan. Div., App. Cas., 373 - 
(2) [1927] 25 A. L. J. R., 450 s 


VOL. xxvi] HIGH COURT > > 243 
the law from producing, we consider it permissible to regard 
the District Judge’s dgtision as one upon a preliminary legal 
point,'and we remangl the case for decision of the merits The 
parties may produce further evidence, and the case will be deci- 
ded on that further evidence, and no evidence already on the 
record. 

The Official Receiver, who has appeared to support this 
appeal, must be treated as a party and at liberty to cross-examine 
any witness already called, or tender any evidence that he may 
choose to call. 

The Official Receiver and the appellant will receive their 
costs of this appeal from the respondent Kashi Charan. The 


other costs will abide the result. 
: Appeal allowed 


i Case remanded 
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BAIJNATH AND ANOTHER (Plaintiffs ) 
UVEVSUS 
CHHOTE LAL AND ANOTHER (Defendants\* 


Partnership—Dtssolution of—What amounts to—Stoppage of part- 
nership business—Other circumstances—Inference of dissolution, 
The mere suspension of business of partnership does not 
necessarily lead to the conclusion that there has been a dissolu- 
tion of that partnership but the cessation of the business 
coupled with other circumstances may legitimately lead to the 
inference that the partnership had been dissolved. 
Where no partnership business was done after 25th January, 
1920, on which date the servants of the firm were dismissed, the 
rent of the shops was paid and accounts finally closed and a 
“e month ortwo afterwards everything was finally disposed of, 
held, that the partnership must be deemed to have been dis- 
solved in January, 1920 and a Suit for dissolution of partnership, 
filed in April, 1923, was time-barred inspite of the fact that the 
price of some ol the commodities purchased by the firni that 
were sent to Calcutta for sale was received till about August, 
1920. g 
Sathappa Cheiti v. S. N. Subramanian, 25 A. L. J. R., 
687, Chunnt Lal v. Sheo Charan Lal, 25 A. L. J. R., 725, 
referred to. e e . 
SECOND APPEAL from a decree of PANDIT V. R. MEHTA, 
First Subordinate Judge of Cawnpore, econfirming a decree of 
BABU MAKHAN LAL, Munsif. 


Kailas Nath Katju, for the appellants. 
S = * S5. A. No. 740 of 1925 
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Surendro Nath Sen and B. Malik, for the respondents. 
The judgment of the Court was deliveed by : 


IQBAL AHMAD, J.—This.case has been‘ very ably argued by _ 
Dr. Kailas Nath Katju, but notwithstanding his ‘able arguments 
we remained unconvinced. 


The suit of the plaintiff-appellants for dissolution of partner- 
ship and for rendition of accounts has been dismissed by the 
courts below on the ground that the partnership the dissolution. 
of which was prayed for by the plaintiffs, had been dissolved 
more than three years prior to the institution of the suit giving 
rise to the present appeal, and as such the suit was time-barred. 
The trial court after pointing out that “no partnership business 
was done” after the 25th January, 1920, on which date the 
servants of the firm were dismissed, and the‘rent of the shops in 
which the partnership business was carried on was paid, and 
accounts were finally closed, and that on the 20th of March, 1920 
“every thing was finally disposed of, and the pressing machine 
had also been removed ”, and-after pointing out the other facts 
that led to the conclusion that the partners had decided to dis- ` 
continue the business of partnership and to terminate the partner- 
ship came to the conclusion that the partnership in question was 
dissolved on or about the end of January, 1920, and as the present 
suit was filed in April, 1923, the suit was time-barred. 


The lower appellate court has affirmed the finding of the trial 
court, The lower appellate’ court has observed that the partners 
“ knew that there was loss in the dealings in 1920 and it was, 
therefore, natural that they thought it prudent to stop the busi- 
ness. In my opinion this amounts to a dissolution of the 
partnership”. It further pointed out that the trial court had 
fully discussed the evidence and then summarised its conclusion 
as folows:— > =: of 


(1) “ The trial court has rightly held that the partnership was 
dissolved in Magh of Sambat 1976”, corresponding to January, 
1920. 

In second appeal before us it is argued that the mere fact that 
the Bugjness of the firm was suspended does not necessarily lead 
to the conclusion that the partnership was dissolved, and it is 
contended that inasmuch as the price of certain of the commodi- 
ties purchased by the firm that were sent to Calcutta for sale was 
not received till about the month of August, 1920, it could not 
be said that the partnership was dissolved: before August, 1920. 
‘In-support of this contention reliance has been placed by the 
learned counsel on the case of Sathappa Chetti v. S. N. Subra- 
manian (') and on the decision of Chunni Lal vy. Firm 
Sheo Charan Lal (*). It is certainly true that the mere 

(1) [1927] 25 A. L. J. R., 687 s 
(2) [1925] I. L. R., 47 All., 756, 23 A. L. J. R., 725 


` 


vou. xxvi] HIGH COURT 245 


suspension of business of partnership does not necessarily 
lead to the conclusiog that there. has been a dissolution of 
that partnership, but the cessation of the business coupled with 
other circumstances may legitimately lead to the inference that 
the partnership had been dissolved. In this case the lower appel- 
late court, after pointing out that the business was closed, has 
adoptéd the reasons given by the trial court for recording the find- 
ing that the partnership in question had been dissolved in January, 
1920. The decision in Chunnilal’s case referred to above turns 
on the peculiar terms of the agreement of partnership evidenced 
by the documents to which reference was’ made by the learned 
Judges in the course of their judgments. Inthe Privy Council 
decision relied upon by the learned counsel it was not laid down 
by their Lordships as a general proposition of universal appli- 
cation that a partnership cannot be deemed to have been dissolved 
till all its outstandings have been realised. Having regard to 
the nature of the particular partnership, which formed the subject- 
matter of consideration in that case and having regard to the 
other facts pointed out by their Lordships in the course of their 
judgments, their Lordships came to the conclusion that the find- 
ing of the High Court in that case that the partnership was not 
dissolved till all the outstandings belonging to that partnership 
had been realised was correct. i ` 


In our judgment the case before us is not covered by either 
of the decisions relied upon by the learned counsel for the appel- 
lants and is concluded by the finding of fact recorded by the 
lower appellate court. 


We dismiss the appeal with costs. 
k f Appeal dismissed 


RAM RUP TELI (Plaintif) 
VEVSUS . 
KHADERU TELI AND OTHERS (Defendants) * 


Civil Procedure Code (Act V of 1908), section 66—Szit barred by 
—Joint Hindu family—Father purchased property on behalf of, in 
defendant's name—Partition—Plaintiff’s share in property resisted 
by defendant. : > 

Where the head of a joint Hindu family, which consisted 
of the defendants other than XT anti the plaintiff, purchased 
certain property on behalf of the family employing the name 
ot KZ as certified purchaser and on a partition held subse 
quently, the property in dispute fell into the share of the 

7 *S. A. No. 994 of 1925 
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plaintiff and as the latter was resisted by XZ, he brought a 
suit to have his right established and gor possession, edd, that 
the suit was barred by section 66 of the Civil Procedure Code. 
Batjnath v. Bishen Devi, 19 A. L. J. R., 787, followed. Natarja 
Miudaltyar v. D. P. Ramasamt Mudalar, I. L. R., 45 Mad., 
856, distinguished. Daodhoria v. Ganesh, Chunder Sen, 12 Beng. 
L. R., 317 and Narain De: v. Durga Det, I. L R., 35 All.. 139, 
referred to. Ganga Sahar v. Kesrt, I. L. R., 37 All., 545, dissented 
from. 
SECOND APPEAL Írom a decree of K. G. HARPER ESQ., 
District Judge of Benares, reversing a decree of MAULVI ALI 
AUSAT, Subordinate Judge of Jaunpur. 


Uma Shankar Bajpai and Narmadeshwar Prasad Upadhiya, 


for the appellant. 

Kailas Nath Katju and A. P. Pandey, for the respondents. 

The following judgments were delivered :— 

MUKERJI, J.—The plaintiff in the court of first instance is 
the appellant before me. He sued the respondents Khaderu Teli 
and several others on the allegation that the defendants other 
than Khaderu Teli and he, the plaintiff himself, once formed a 
joint Hindu family. While the family was joint, Bihari Lal, the 
father of the defendant No. 2,as the then head of the family, 
purchased the property in suit in the name of the defendant No. 1. 
Bihari Lalhad made similar purchases in the names of people 
other than members of the family, but no dispute arose in respect 
of these properties. There was a partition in the family, and the 
property in suit fell into the share of the plaintiff. The plaintiff 
has, however, been resisted by the auction-purchaser, the defend- 
ant No. 1, and he has, therefore, brought this suit to have his 
right established and for possession. 

The defence of Khaderu was that he was the real purchaser 
of the property, and that section 66 of the Civil Procedure Code 
barred the suit. 

The trial. court held that section 66 of the Civil Procedure - 
Code was no bar to the maintenance of the suit, and that asa 
matter of, fact Khaderu was not the real purchaser but that the 
purchase ‘was made for the family by Bihari Lal, the head of the 
family. 

There was an appeal by Khaderu, and the learned District 
Judge was of opinion that the plaintiff had failed to establish 
that Khaderu was not the réal purchaser, but the real purchaser 
was the family consisting of the plaintiff himself and the defend- 
ants other than the defendant No. r. The learned Judge does 
not express any opinion as to the applicability or otherwise of 
section 66 of the Civil Procedure Code. 


In this Court I have heard arguments on section 66 ahd am 


VOL. XXVI] HIGH COURT 247 


of opinion that it completely bars the suit. 


There is no allegatfn of fraud in the plaintiff. There was 

no allegation of fraud in the lower appellate court, and there is 

~no allegation of fraud in the grounds of appeal filed in this Court. 

The simple position js this. The head of the family made the 

purchase on behalf of the family but allowed the name of Khaderu 

to be entered in the sale certificate. The question is whether, in 
the circumstances, the plaintiff’s suit is barred. 


The plaintiff must accept the position that the purchase was 
made on his behalf as well as on behalf of the other members of 
the family. o If he does not take up this position he has no title 
to the property at all. Therefore he cannot escape from the 
position that the purchase was made on his behalf, although it 
was made through the agency of the then head of the family 
Bihari Lal. The case, therefore, falls exactly within the language 
of section 66 of the Civil Procedure Code. 


A large number of rulings have been quoted before me. One 
of the cases quoted is Narain Dei v. Durga Dei('). In this 
case, a widow in possession of her husband’s property made a 
purchase at an auction sale, and employed the defendant’s name 
as the certified purchaser. On her death, her daughter sued for 
recovery of the property. The question arose whether the suit 
was maintainable. Two learned Judges of this Court were of 
opinion that as the daughter, the plaintiff in the case, did not 
claim under her mother but under the last male owner, her father, 
section 66 of the Civil Procedure Code had no application, I 
express no opinion on the correctness or otherwise of this state- 
ment of law. I might, however, point out that, so long as the 
widow lived, she represented the entire estate, and it was her 
purchase that was giving title to her daughter. In the circum- 
stances it might be argued, with some force at any rate, that the 
daughter was claiming through her mother. H owever, as I have 
said, that case is entirely different from the case before me. Here 
the purchase was made for the plaintiff as one of the members 
of the family. The case of Baijnath v. Bishen Devi(*) is 
directly on the point. In that case the father of the joing Hindu 
family made a purchase in the name of the defendants. The 
father having died, one -of the sons sued for a declaration that 
the property belonged to himself and his brother. It was held 


that the suit was not maintainable. This case was dissented: 


from in Natarja Mudaliyar v. D. P. Ramasami Mudaliar (°). 

That was a partition suit in which the denamidar, the head of the 

family, who had made the purchase in theename of the benamidar, 

and other members of the family were parties. The question 
(r) ‘I. L. R., 35 All, 139 š 
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arose whether the suit was maintainable against the denamindar, 
and it was held that it was. That case @ easily distinguishable, 
though the learned Judges thought proper to dissent from the 
view taken in this Court in Bazjzath's case. In the partition suit, 
the members of the family other than the person who was res- 
ponsible for the enami purchase, might bè given property other 
than the property in question, and the partition could go on 
without any legal bar. Then it would be a matter between the 
~auction-purchaser and the head of the family, who was responsible 
for the dexami purchase, to settle between themselves who should 
get the property. Other cases have also been cited. The case 
of Ganga Sahai v Kesri(') is quite different. There one of the 
three decree-holders executed the decree for the benefit of him- 
self and other decree-holders. I. was a mortgage decree. In 
execution of it the property was sold and was purchased by the 
decree-holder who was actually taking an interest in the execution 
of the decree. It was held that the purchase was made on behalf 
of all the three decree-holders. There can be no doubt, as their 
Lordships of the Privy Council pointed out, that there was no 
question of ezami purchase. It would be difficult to see how 
it could be a enami purchase, as the name of one of the 
decree-holders stood in the sale certificate. Another case, and 
the leading case on the point, is the case of Davdhoria v. Ganesh 
Chunder Sen(?). This wasa case of the head of the family 
purchasing property in his own name at an auction-sale. It was 
laid down that his purchase was for the entire family and there 
is again no question of dexamz purchase. 


Iam of opinion that however sad may be the position of the 
plaintiff owing to the fact that partition has been carried out in 
the family, I am unable to take the case out of the provision of 
section 66 of the Civil Procedure Code and must hold, and do 
hold, that it is barred by that provision of law. 


The result is that the appeal fails and is kereby dismissed 
with costs. 
ASHWORTH, J.—I concur. 
. Appeal dismissed 





VOL. XXVI] _ HIGH COURT ~ 249 
o i z 
SRI YOGASHRAM PHARMACY Lro., DEHRA DUN CIVIL 
(IN LIQUIDATION) —IN THE MATTER OF. oar 
MOHAN LAL MEHTA (Petitioner)* — 
Nov , 15 


Companies Act, section 215—Application under, for stay of execution ante 
of decrees obtained against Company in voluntary liquidation— ASHWORTH, 
When court entitled to allow. p 3 

As section 215 of the Indian Companies Act -is in the same 
words as section 193 of the English Act and the latter has 
invariably been interpreted as giving the court the power in 
a voluntary liquidation to stay further proceedings, an appli- 
cation under section 2rs for stay of execution of decrees 
obtained against the company a few days before it went into 
voluntary liquidation, must be granted. 

Anglo-Baltic and Mediterranean Bank v. Barber and Co., 
[r924] 2 K. B. Div., 410 and Black and Co’s. case, 8 Ch. App., 
254 at 263, referred to. . 

Indu Bhushan Banerji, for the applicant. 
The following judgment was delivered by 


ASHWORTH, J.—This is an application for stay of execution Ashworth, J 

of two decrees obtained against a company in voluntary liqui- 
dation. The decrees were obtained a few days before liquidation 
was resolved upon by the company. Itis said that. there are 
only these two decrees against the company, and that the assets 
of the company have only realised Rs. 800 while the liabilities 
of the company amount to Rs. 6,000. These decrees together 
amount to just over Rs. 100. No one appears.for the decree- 
holders. 


This application is made under section 215 of the Indian 
Companies Act, which reproduces word for word section 193 ot 
the English Act of 1908. It enacts that the Liquidator may 
apply to the court to exercise any of the powers which the court 
may exercise if the company were being wound up by the court. 
I have asked the Liquidator to explain what is the power that he 
wishes this Court to exercise, and in what section of the Act that 
power is described and defined. He refers to sections 169, 171 
and 232 of the Indian Companies Act. 169 does not apply as it 
relates to a power to be exercised by the court to restrain pro- 
ceedings against the company between the date of a petition for 
winding up and the date of an ordgr for winding up. To apply 
this section to a voluntary liquidation we*must regard the resolu- 
tion of the company to wind up as equivalent to an order for 
winding up. The section therefore appliés to an earlier stage of 
the proceedings than the present one. As regards section 171, it 
provides that no legal proceedings shall be proceeded with against 


_ * Mis. Case. No. 889 of 1927 : 
32 3 i i e 


vo 


250 HIGH COURT [A L. i, R” 


CIVIL the company except by leave of the court. This section appears 
1927 to me to give the court power to grar leave, but not to give 
the Court power to refuse leave. The latter power is unneces- 
SRi ities sary because the section of itself imposes a statutory bar on 
PHaRMacy proceedings against the company. The same remarks apply to 
LTD., DERA section 232. It does not appear to me therefore-that under 
: Smee section 215 of the Companies Act strictly construed, the court 
could issue an order staying execution against the company. On 
Ashworth, J the other hand there is authority for holding that section 193 of 
f the English Companies Act will entitle a court in a case like this 
to stay execution procęedings. It was held, in the case of Anglo 
Baltic and Mediterranean Bank v. Barber and Co. (*), that there 
is a general practice of staying execution when a company is in 
voluntary liquidation for the reason that the execution, if allowed, 
would necessarily interfere with the distribution of the assets 
. -pari passu. Indeed it was remarked by Lord Selborne in Black 
-z and Co's case, (*) that section 138 had the effect, where applica- 
tion was made to the court, of making applicable to voluntary 
liquidation all the powers of the court exercisable in the case of 
liquidation by the court. It follows that the interpretation given 
oe to section 193 by the English Courts, and acted on invariably in 
aa practice, is that this section will give the court the power ina 
voluntary liquidation to stay further proceedings though that is 
a power which in a compulsory liquidation does not exist, because 
the statute itself forbids execution being taken out. As section 
215 of the Indian Act is in the same words as section 193 of 
the English Act, I consider that I am entitled to interpret it in 
the manner in which it has been interpreted by the courts in 

~ England. 


For these reasons I consider that I have power to grant the 
i application, and that it should be granted. Accordingly I direct 
EN ` that the relief as prayed for in this application be granted. This 
“re order is ex parte. 














tie g Application granted 
(1) [1924] 2 K. B. Div., 410 (2) [1872] 8 Ch. App., 254 at 263 
madd i JUGUL KISHORE (Applicant) 
, 1927 VerSUS 
Dec, 6. PRATAB DEI (Opfosite-party)* 





e DALAL, J. Improvement Trust 2 rebunal—Compensation for land compulsorily 
acguired—Rrval claipants—Reference by Acquisition Officer 
pending before President—President’s jurisdiction to pass orders 
regarding custody of money. 


Where a reference by the Land Acquisition Officer, asking 
* Civ. Rev. No. 139 of 1927 
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the Improvement Trust Tribunal to decide as to which of the 
two rival claimant the amount of compensation awarded by 
the Tribunal isto be paid, is pending before the President of the 
Tribunal, Ze/d, that the President has authority to pass orders 
regarding the custody of the money which is the value of the 
land compulsorily acquired. 

CIVIL REVISION from an order of PANDIT UMA SHANKAR 

BAJPAI, President, Improvement Trust Tribunal, Allahabad. 


Damodar Das and H. P. Sex, for the applicant. 
A. P. Dube and M. H. Faruqi, for the opposite-party. 
The following order was made by 


DALAL, J.—It is not possible for me to understand what the 
President means by the following words :— 

“Tt is true that Lala Jugul Kishore has also filed a reference contending 
that the amount of compensation should bè paid to him. We shall 
decide the respective claims of Jugul Kishore and Musammat Pratab Dei 
in that reference”. ` 
First of all a reference can be made, so faras I understand, 

by the Land Acqusition Officer to the Tribunal and not 
` by a party. Neither I nor counsel for parties have been 
able to discover the paper which the President calls a reference 
by Jugul Kishore. Further if the President is seized of the 
matter in dispute between Jugul Kishore and Musammat Pralab 
Dei and a reference has been made to him, Ido not understand 
what Stage of proceedings he considers that reference to be. 
What would be the use of the Tribunal deciding as to whom 
the money belongs when the money itself has disappeared ? 
It is requested that the President will enlighten me on the follow- 
ing points :— : 

(1) Has any reference been made to the Tribunal by the 
Land Acquisition Officer to decide’ the dispute between Jugul 
Kishore and Musammat Pratab Dei as regards the amount of 
compensation ? í 


(2) If not, what is the “reference” to which allusion is made 
in the portion of the President’s judgment quoted above? , 

(3) If the Land Acquisition Officer has not made a refer- 
ence, under what rule can a party directly approach the Tri- 
„bunal ? 

(4) If reference has been made by the Land Acquisition 
Officer, why does the President tħinkethat that is a separate 
rnatter and not connected with the money taken away by Mu- 

_sammat Pratab Dei ? ' l 

While making the return itis requested that the President 
will send the necessary paper to this Court. 


[The following reply was submitted by the President, Improve- 
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ment Trust Tribunal] : 

The Hon’ble High Court has remitted une following questions to be 
answered by me in the revision filed by Lala Jugul Kishore against an 
order of my learned predecessor-in-office, Mr. U. S. Bajpai, dated the 
gist March, 1927 :— i i 

1. Has any reference been made to the Tribunal by the Land Acqui- 
sition Officer to decide the dispute between Lala Jugul Kishore and 
Musammat Pratab Dei as regards the amount of compensation ? 

2. If not what is the ‘treference’? to which allusion is made in the 
portion of the President’s judgment quoted above ? 

3. Ifthe Land Acquisition Officer has not madea reference, under 
what rule can a party directly approach the Tribunal ? 

4. If reference has been made by the Land Acquisition Officer, why 
does the President think that that 1s a separate matter and not connect- 
ed with the money taken away by Musammat Pratab Dei ? 

Q. No 1. A reference has actually been made to the Tribunal 
by the Land Acquisition Officer to decide the dispute as between Jugul 
Kishore and Musammat Pratab Dei. The only question raised in that 
reference is with regard tothe preferential right of one or the other 
of the two rival claimants of the amount awarded as compensation, 
there being no objection at all as regards the amount of that compensa- 
tion. The reference along with the other papers is enclosed herewith for 
the perusal of the Hon’ble Court 

Q. Nos. 2 and 3. In view of the above answer, these questions do not 
call for a reply. 

Q. No. 4. I have carefully gone through the order of my learned 
predecessor-in-office, and I am unable to say in what sense he can be 
taken to have regarded the reference on behalf of Lala Jugul Kishore as 
a separate matter The dispute is directed to the very same amount; and 
the two claimants presented separate applications to the Land Acquisition 
Officer to be referred to this Tribunal, the one on behalf of Musammat 
Pratab Dei challenging the amount of compensation awarded and the 
other on behalf of Lala Jugul Kishore challenging the right of Musam- 
mat Pratab Dei to claimthat amount and asserting his own right to 
the same. g 
[Qn receipt of the above reply the following judgment was 

delivereœ by] i 


DALAL, J.—Reference should be made to my order, dated 
4th November, and to the reply of the President of the Im- 
provement Trust Tribunal, dated 9th November. Mr. Dube, 
who appeared on behalf pf Musammat Pratab Dei, argued ona 
totally different point. It appears now that when the Presi- 
dent asked for the opinion of the court on the point of law, 
on 31st March last, there wasa reference pending before him 
which was made by the Land Acquisition Officer, on 18th 
January, 1927. A certain amount of compensation wag depo- 
sited in the court of the Land Acquisition Officer and paid out to 
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Musammat Pratab Dei. Jugul Kishore applied to the President CIVIL 
of the Tribunal that Mu€ammat Pratab Dei should be called upon en 
either to re-deposit the money or to give security pending the — 
decision of the reference made to the Tribunal by the Land „JUGUL 
Acquisition Officer, on 18th January, 1927. The reference ae 
relates to the rival claims between Jugul Kishore and Musammat PRATAB DEI 
Pratab Dei and desires the Tribunal to decide whether the 77777 ° 
amount of compensation should be paid to Jugul Kishore or to aE 
Musammat Pratab Dei. The President of that Tribunal desired 
the opinion of this Court whether he had jurisdiction or not to 
pass orders with regard to money. My answer is that he has 
jurisdiction because the question as to whom the money should 
be paid is pending before him and it is within his jurisdiction to 
take charge of the money or to put trust in Musammat Pratab 
Dei and permit her to retain custody of the money until he 
decides the rival claims of Jugul Kishore and Musammat Pratab 
Dei. 

What Mr. Dube argued before me was something totally 
different and is a matter not arising on the report of the Presi- 
dent, dated 13th March last. He objected that the reference 
-made by the Land Acquisition Officer, on 18th January, 1927 
was not a proper reference according to law and that the Tri- 
bunal had no jurisdiction to entertain it. This is a totally differ- 
ent question from the one submitted to this Court for opinion. 
If there is any validity in this contention it must be argued 
before the Tribunal or the President of the Tribunal and not before 
this Court. There is no distinct question formulated in the report of 
the President. I take the question to be whether under the cir- 
cumstances of the present case when the reference made by the 
Land Acquisition Officer, dated 18th January, 1927 is pending before 
the President, has the President authority to pass orders regarding 
the custody of the money, which is the value of the land compul- 
sorily acquired. 

My answer is in the affirmative. 

Reference answered in the affirmative 
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word, że., an existing debt; and therefore rent which had not 
become due, could not be attached®either as a debt or as an 
actionable claim. 
Sher Singh v. Sri Ram, I. L. R., 30 All., 246 and Webb v. 
Stention, [1883] 11 Q. B. D., 518, referred to. 
EXECUTION Second Appeal from a decree of D. C. HUNTER 
EsqQ., District Judge of Allahabad, reversing a decree of PANDIT 
Rup KISHEN AGHA, Subordinate Judge. 


Haribans Sahat, for the appellant. 
Peary Lal Banerji, for the respondent. 
The following judgments were delivered :— 


ASHWORTH, J.—This second appeal arises out of an objection 
made by a judgment-debtor of the present appellant to the attach- 
ment of certain rent due to him as occupancy-tenant, from his 
sub-tenant. At the date of the attachment, the rent of which 
attachment was made had not become payable by the sub-tenant, 
the period in respect of which the rent was attached being still 
incomplete. The judgment-debtor accordingly objected that this 
rent was not covered by the provisions of section 60 of the Civil 
Procedure Code, which permits attachment of debts and other 
saleable property movable or immovable belonging to the judg- 
ment-debtor. The first court held that as the rent had become 
due at the date when the objection was heard, it was immaterial 
that the attachment was made before the rent had become due. 
It also held that there was no reason why rent could not be 
attached in advance, z.e., before it became due. 

In appeal, the District Judge upheld the contention of the 
judgment-debtor on the ground that there was the authority of a 
Bench of this Court that profits not yet accrued due were not 
susceptible of attachment, namely, the case of Sker Singh v. Sri 
Ram(?). 

In this appeal it is submitted that this case was not relevant 
to the present facts. In that case it was clearly held that what 
was attached was a right to certain profits which might never 
become due, whereas in the present case there can be no question 
that at the date of the attachment there was a certainty that the 
rent would become due. Reference, however, in that decision 
was made to the English case of Webb v. Stention(?). In that 
case the Queen’s Bench held in effect that a debt involves 

(a) an obligation incurrgd by the debtor, 

(6) a liability on the part of the debtor to pay for that obliga- 
tion at a certain date. Until the obligation had been fully incurred, 
there is no debt. ‘‘ Accruing” did not mean that the obligation 
was incomplete but merely that the date for payment had not 


(1) [1908] I. L. R., 30 All., 246 e 
(2) [1883] 12 Q. B. D., 518 
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arrived. “ Debitum in presenti, solvendum in futuro”. Rent in 
respect of a period still ia existence is thus not a debt at all as the 
obligation is not complete. 


This decision equally disposes of the argument that this rent 


could be attached, if not as a, debt, still as saleable property, that 
is to say, “an actionable claim”. An actionable claim is “a claim 
to a debt, existent, accruing conditional or contingent ”’. The last 


four words do not alter the situation, if there is-no debt. 


It has been suggested that the “ saleable property ” is not the 
rent, but the title to recover it for the period in question. A title 
(unlike a debt) accrues when the instrument creating it has been 
executed. But it is not the title that the decree-holder purported 
to attach. Moveover, an occupancy tenant cannot transfer his 
title except by a sub-lease for five years (in which case he gets the 
rent and his land-holder is not prejudiced) under sections 23-34 
of the Tenancy Act. 


For these reasons I hold that .the lower appellate court was 
correct in its decision, and would dismiss the appeal with costs. 


MUKERJI, J.—I entirely agree with my learned brother that 
the word “debts” as used in section 60 of the Civil Procedure 
Code must be confined to a debt in the ordinary sense of the word, 
that is to say, an existing debt. It appears to me that the several 
articles that have been declared by the opening portion of section 
60 as liable to attachment and sale have been given only by way 
of an illustration. The important words are, “all saleable property 
movable’ or immovable, belonging to the judgment- -debtor......: 
these are liable to be attached and sold. It is only by way of 
illustration that the words, “ lands, houses, etc”. have been added. 
If this view of mine be correct, the word “ ‘debts” could have been 
used only as illustrating what is liable to be attached and sold. 
A person may be a debtor under a bond, although the money due 
under the bond does not accrue payable till a future date ; for the 
liability is there to pay. In the present case, it cannot be said 
that at the date of the attachment the sub lessee was “in arrear ” 
to the occupancy tenant, the judgment-debtor. If the sub-lessee 
was not in arrear, it cannot be said that there was a debt due by 
him to the occupancy tenant. If at the date of the attachment, 
the sub-lessee was dispossessed, he could not be called upon to 
pay. His liability was not complete till he had held for the 
required period. 


As regards the question whether the sight to recover the rent 
could or could not be attached and sold under the latter portion 
of section 60 of the Civil Procedure Code, I need not add any- 
thing to what has fallen from my learned brother. _ 

By THE CouRT.—The appeal is dismissed with costs. 


y Appeal dismissed 
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k 
THE DEHRADUN MUSSOORIE ELECTRIC TRAMWAY 
Co., LTD., (In liguidation)—IN THE MATTER OF 

`. PANNA LAL (Objector)* 


Company in liguidation—Ligquidators— Whether can ignore a compro- 
mise decree passed in a suit by company—Claim to wmelude objector 
on list of contribitories— When not barred under rule of res judicata 
— Unpaid shares—Company’s right to realize payment—When not 
barred by limitation. zs 

A member of a company in liquidation is liable in respect of 
unpaid calls even though as against the company the realiza- 
tion of such calls may have become barred by limitation. 
Jagannath Prasad v. U.P. Flour and Oil Mills Company, Ltd , 
I. L. R., 38 All, 347, followed. 

Liquidation gives the Official Liquidators a cause of action 
which the company may not by itself have possessed. 

The fact that in law the Liquidators or the court can go 
behind a decree cannot be deemed to produce the same effect 
as if the suit in the course of which the decree was obtained had 
been withdrawn ; and therefore the Official Liquidator’s claim 
to include the objector in the list of contributaries as a person 
liable to contribute to the assets of. the company with respect 
to shares purchased by him, is not barred under Order 23, 
rule xr of the Code of Civil Procedure or under the law of res 
iudicata inspite of the fact that a compromise decree had 
been passed previously in the company’s suit against the 
objector. : 

Panna Lal, for the objector. 
Kailas Nath Katju, for Official Liquidators. 
The following judgment was delivered by 


ASHWORTH, J.—In this case Rai Bahadur Panna Lal objects 
to an order of the Official Liquidators contained in their report 
dated the roth November, 1927 that his name shall be on the list of 
contributories ‘as a person liable to contribute to the assets of the 
company with respect to the shares purchased by him and for 
which hjs name still stands in the books of the company. Those 
shares are 500 in number. 


On behalf of Rai Bahadur Panna Lal, Mr. Panna Lal, Advo- 
cate, appears. He has put in, on the 21st of November, 1927, a 
statement of his objections gontaining four paragraphs. He has, 
however, admitted that*he is not in a position to contend that 
this Court cannot go behind the compromise decree of the year 
1924 in.view of recent decisions of this Court on the matter. 
He, therefore, confines the objections to two grounds. The first 
ground is that his client, even if entered as a contributory, should 
* Mis Case No. 96 of 1926. ° 
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only be entered as one in respect of 250 shares. His argument 
is that more than the years have elapsed since the call of 50 
per cent. of the shares subscribed to by his client, and that the 
company and the Official Liquidators are barred by the law of 
limitation from now calling up this 50 per cent. This argument 
appears to me to be settled by various decisions both of the 
English Courts and of the Indian Courts. I need only refer to a 
two-Bench decision of this Court, Jagannath Prasad v. U. P. 
Flour and Oil Mills Company, Limited(*). It was there held 
that a member of a company is liable in respect of unpaid calls 
even though as against the company the realisation of such calls 
may have become barred by limitation. 


The second point taken is that the putting of Mr. Panna Lal’s 
name on the list of contributories or the retention of his name on 
that list amounts in effect to the enforcement of the claim for 
subscription of half the 500 shares, and it is urged that this claim 
is barred under the law of res judicata. It is said that the com- 
promise decree of 1924 referred to above was arrived in pursuance 
of a suit by the company against Mr. Panna Lal. The argument 
is that itthis Court can go behind the compromise decree, it 
must be deemed that this suit was withdrawn without any liberty 
to bring another suit. The answer to thisis that it is not the 
company which is now claiming contribution by Mr. Panna Lal but 
the Official Liquidators. Liquidation gives the Official Liquida- 
tors a cause of action which the company may not itself have 
possessed. Just as a claim, if brought by the company, might be 
held to be barred by limitation, but not, if brought, by the Official 
Liquidators, in the same manner a claim which might be held to be 
barred by the Civil Procedure Code if brought by the company, can 
be preferred by the Official Liquidators under the provisions of the 
Companies Act. Apart from this, however, I am not prepared to 
admit that the fact that in law the Liquidators or the court can 
go behind a decree can be deemed to produce the same effect as 
if the suit in the course of which the decree was obtained had 
been withdrawn. This appears to me an impossible-fiction. The 
suit was not withdrawn but was decided, but the court and the 
Liquidators can ignore the decision. The nearest analo would 
be a case that was still pending. It is impossible to suggest that 
a pending case can operate in any way to preclude the decision of 
a matter by another tribunal provided that that other tribunal has 
power to decide the matter notwithstanding its having been raised 
in the other court. Si ce i 

For the above reasons, I dismiss this objection and affirm the 
action of the Official Liquidators in placing the name of Rai 
Bahadur Panna Lal on the list of contributories and in showing 
against his name 500 shares. Costs of this application or objec- 
s E (1) [1916] I. L. R., 38 All., 347 
33. 
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tion, whichever it be called, will be borne by Rai Bahadur Panna 
Lal, objector, according to the ordinary æale in civil cases. The 
counsel for the Official Liquidators asks that they may be given 
special remuneration for the labour performed by them in shifting 
this claim out of court. I am of the opinion that prima facie 
this remuneration cannot be required to be paid by Mr. Panna Lal. 
I am told that there are instances where this has been done, but, 
in the absence of authority or proof of practice, I am unable to. 
decree such remuneration as costs. It appears to me that it would 
be opening a very wide question if costs could be obtained by the 
Official Liquidators in respect of out of court proceedings. I 
make no order therefore as to this remuneration, but the Official 
Liquidators can apply in the ordinary way for special remuneration 
from the company’s assets. i 


By an order of the Company Judge, dated the 2 3rd/24th of 
May, 1927, the application of the Official Liquidators, praying that 
a balance order for payment be made against Mr. Panna Lal as a 
contributory, was held over pending consideration of his objection. 
That objection having now been decided against him, the applica- 
tion which appears from the endorsement on the back of it to have 
been presented on the 8th April, 1927 is allowed, and Mr. Panna 
Lal is now ordered to pay the balance of the amount due from him 
as described in the list accompanying the said application, namely, 
Rs. 4,600 along with interest up-to-date at 9 per cent. 


° Objection disallowed. 


1 


NANNU PRASAD (Plaintif) 
VEVSUS 
SYED NAZIM HUSAIN (Defendant)* 


Civil Procedure Code, sections 11,96 and roo and Order 41, rule 35— : 
Res judicata— Question of-—Cross-appeals in a decree in one sitth— 
Disposed of by one judgment followed by two separaie decrees— 
Plaintiff's appeal to High Court against decree passed in his own 
appeal Whether lies—Legal Practitioners Act, section 28—Verbal 
agreament by lawyer—Validsty of. 

Where both the parties appealed against a decree passed by... 
the trial court in one suit and the District Judge, by one judg- 
ment which was followed bytwo separate decrees dismissed 
the plaintifi’s appeal and modified the first court’s decree in 
defendant’s favoureand subsequently plaintiff filed a second 
appeal in the High Court against the decree of the lower appel- 
late courts passed in his own appeal, Ae/d, that the appeal lay. 

- Ghansham v. Bhola Singh, 1I. L. R., 45 All, 306, Damodar 
v. Sheo Ram Das, I. L. R., 29 All., 730, Raghubans Sahai v. 
Musammat Asloo, 20 W. R., 294, Muhammad Sulaiman Khan v. 

* S. A. No. 1279 of 1926 - ae 


z 
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Muhammad Yar Khan, 1I. L. R., 11 All, 267 (F. B.), Mariam- 


nissa Bıdı v. Joynale Bibi, I. L. R., 33 Cal., rror, Panchanada 
Valan v. Vaithenatha Sastrıal, I. L. R., 29 Mad., 383, Zaharia 
v. Debta, [xr910] I. L. R., 33 All., sx and Ram Kirpalv. Rup 
„Kunwari, [1883] L. L.'R., 6 All., 269, referred to and discussed. 


[The Civil Procedure Code only contemplates a single 
decree at one time in any one suit. The practice of the court 
recognizing more than one decree in one suit should be dis- 
continued. An Appellate Court deciding an appeal against a 
decree of a lower court should frame as its decree a comprehen- 
sive document which would remove all need or reference to any 
other document tor knowing what must be held to be the 
adjudication in the whole suit—/er ASHWORTH, J. ] 


Where defendant, who was a pleader, resisted plaintiff’s suit 


based ona promissory note, on the ground that there was a 


verbal agreement between the parties that the amount entered 
in the promissory note was to be liquidated by fees to be earned 
by him for doing professional work for the plaintiff, edd, that 
the alleged agreement could not be set up by the defendant 
having regard to section 28 of the Legal Practitioners’ Act. 
SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
Esq., Additional Judge of Agra, confirming a decree of BABU 
LAKSHMI NARAIN TANDON, Subordinate Judge. 


Kailas Nath Katju, for the appellant. 
Abu Ali (for whom Shiva Prasad Sinha) , for the respondent. 
The following judgments were delivered :— 


LINDSAY, J.—A preliminary objection has been taken to the 
hearing of this appeal which has been filed on behalf of the plaint- 
iff ina suit brought in the Court of the Subordinate Judge of 
Agra for the recovery of Rs. 3,270-15 alleged to be due in respect 
of a promissory note executed by the defendant. 


The defendant, Syed Nazim Husain, who is the respondent 
here and who is a pleader in the Agra District Court, resisted the 
claim and pleaded that nothing was due from him. He admitted 
in his written statement that he had executed the promissory 
note upon which the suit was brought, but he put forward the 
plea that there was an agreement between himself and the plaintiff 
_ that the amount entered in the promissory note was to “be liqui- 
dated by fees to be earned by him for doing professional work 
for the plaintiff. 

There were various other pleas raised, but for the purpose of 
settling the preliminary objection if this case this is a sufficient 
disclosure of the defence which was put in. The result of the 
suit in the court of first instance was that the‘plaintiff’s claim was 
decreed to the extent of Rs. 1,721-9-2 with future interest at 
6 per cent. 


Both parties were dissatisfied with the decree of the court of 
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first instance, and there were two appeals before the District 
Judge. The appeal of the plaintiff was aumbered 456 of 1925, 
and that of the defendant was numbered 510 of 1925. Both 
these appeals were decided by one judgment which was delivered 
by the Additional District Judge on the 9th of February, 1926. 


The result of the trial of the two appeals in the Court of the 
Additional District Judge was that the sum of Rs. 1,721-9-2 
which the first court had awarded to the plaintiff was reduced to 
Rs. 1,145. This decision was come to by the learned Judge 
after an examination of the accounts put forward by the parties 
respectively. 

On this finding that the plaintiff was only owed Rs. 1,145 by 
the defendant it necessarily followed that the plaintiff's appeal 
‘was dismissed, for, as already mentioned, in his appeal he was 
claiming the difference between Rs. 1,721-9-2 allowed him by the 
first court and Rs. 3,270-15 the amount of claim as stated in the 
plaint. 


It is admitted that after this judgment, disposing of both 
appeals, was written, two decrees were prepared, one in the plaint- 
iff’s appeal No. 456 of 1925, and the other in the defendant’s 
appeal No. 510 of 1925. 

The case now before us, socond appeal No. 1279 of 1926, 
is the appeal of the plaintiff against the appellate decree of the 
Additional District Judge of Agra in appeal No. 456 of 1925, 
that is to say, the plaintiff’s own appeal. The plaintiff has filed 
no appeal against the decree of the Additional District Judge, 
allowing the defendant’s appeal No. 510 of 1925, and it has been 


- argued before us that because the plaintiff has failed to put in an 


appeal against the decree allowing the defendant’s appeal in the 
lower appellate court this appeal cannot be heard on the ground 
of ves judicata. 


We have heard much argument on this point and have been 
referred in particular to the Full Bench case of Ghansham v. Bhola 
Singh (*) in which the previous decision of this Court on this 
particular question of ves judicata were examined and many of 
them bverruled. 

It is to be noticed, however, that one of the earlier cases on 
this point, Damodar v. Sheo Ram Das(?), was approved, it 
being held by the Full Bench that it had been correctly decided. 

That was a case for an adjustment of an account between the 
plaintiff and the defendants. The'court of first instance made a 
decree against which both parties appealed to the District Judge ` 
who found in favour of the defendants. 

The plaintiff filed a second appeal against the decree which 
the District Judge had passed in the appeal brought, by the 

(1) I. L. R., 45 All, 506 (2) [1907] I. L. R., 29 AIl, 730 
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defendants. He omitted to appeal against the decree which had 
been passed against himsin his own appeal and it was argued that 
by failing to challenge the decree so passed against him by the 
District Judge he was precluded from maintaining the second 
appeal which, as-already said, challenged the decree made in 
defendant’s favour in the lower appellate court. 


Although the lower appellate court had drawn up separate 
decrees, one in each appeal, it was held by the Bench that 
“ there was in fact but one decree settling the accounts between 
the parties’. It is said in the report thal the two separate decrecs 
made by the District Judge were “ duplicates”. 


It was held that in the circumstances there was no force in 
the plea of ves judicata raised in the preliminary objection. 


The case now before us is similar as regards the facts. There 
was one suit only and necessarily one decree only in the trial 
court. Both parties were dissatisfied and the result of the trial 
of both the appeals was that the first court’s decree was modified 
in favour of the detendant. There is this difference, however, 
namely, that the two decrees in this case prepared in the District 
Court are not “ duplicate ” decrees in the sense that they are both 
drawn in the same language. 


In my opinion this difference does not affect the principle 
observed in the case of Damodar v. Sheo Ram Das(*). 


There was but one suit, and on the pleadings the suit was in 
substance a suit for accounts and the only issue was “what sum, 
if any, is due to the plaintiff”. 


The trial court awarded the plaintiff Rs. 1,721 odd, and the 
lower appellate court having heard both the appeals came to the 
decision that the sum which the plaintiff was entitled to recover 
was Rs. 1,145 only. That is what was decided between the 
parties upon the only issue which had to be determined and that 
isthe ves judicata—the adjudication of the Appellate Court which, 
so far as that court was concerned, conclusively determined the 
rights of the parties in respect of the matter in controversy in 
the suit. . 


No doubt in order to comply with the provisions of @rder 41, 
rule 35, it was necessary for the lower appellate court to draw 
up separate decrees but in sucha case where there are cross- 
appeals from a decree in one suit there is, in fact, though not in 


form, a single decree. Š 


I would refer here to an old case which to my mind lays down 
the law very clearly, the case of Raghubans Sakai v. Mst. 
Asloo(?), and I quote the following passage from the judgment 
of Phear, J :— 

‘It is, however, obvious that when two parties to a suit appeal so that 
G) [1907] I. L. R., 29 All.,-730 (2) [1873] 20°W. R., 294 
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the one appeal is but the cross-appeal of the other, there ought to be 

only one final decree made between two paries”. 

The law,in my opinion, contemplates that there should be 
only one decree in one suit, except in certain cases in which the 
Code of Civil Procedure lays down that there may or must be 


` two decrees, one preliminary and one final. A suit like the one 


now under consideration is not one of the exceptional cases in 
which two decrees are allowed or made necessary. 


In this connection I would also refer to the Full Bench 
ruling of this Court to be found in Muhammad Sulaiman 
Khan v. Muhammad Yar Khan(*) where it was laid down that 
the decree of the Appellate Court supersedes the decree of the 
first court even where the appellate decree merely affirms the 
original decree and does not reverse or modify it. 


The function of the Appellate Court is to determine what 
decree the court below ought to have made and it follows that 
where the, trial court has passed only one decree there can be 
substituted for that decree only one decree should the case come 
up in appeal. So while it may be that for purposes of procedure 
and in order to formally complete the records it may be necessary 
in the case of cross-appeals to draw up a separate decree in each 
case, there is, in fact, only one and the same decree which ought 


- to be incorporated with each appellate record. Either- decree, 


read, if necessary, for purposes of interpretation, with the decree 
of the trial court ought to produce the same result and in the 
present case that result which is the ves judicata is that the 
plaintiff who was claiming Rs. 3,270-15 is entitled to Rs. 1,145 
only. And this being the decision which the appellant calls in 
question in this second appeal, it appears to me that no question 
of ves judicata arises at all. : 


I would, therefore, overrule the preliminary objection. Coming 
now to the merits of the case, we have to notice in the first place 
the plea which is raised in the second ground of appeal. The 
defendant-respondent isa légal practitioner, and in his written 
statement he put forward, by way of defence, an agreement with 
the plaintiff that he was to be allowed to liquidate the debt owing 
under this promissory note by appropriating to its extinction 
various sums which were to become due to him for the perform- 
ance of professional service on behalf of the plaintiff. The services 
were to be rendered from time to time. 


‘Dr. Katju has taken the plea here that under section 28 of 
the Legal Practitioners’ Act no such agreement can be set up un- 
less it is an agreement in writing. : , 

Unfortunately this plea was not taken in the pleadings. It 
seems to have been mentioned before the Subordinate Judge whose 
inclination apparently was to decide it in favour of the plaintiff, 

(1) [1888] I. L. R., 11 All., 267 
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but for some reason or other he seems to have changed his opinion 
and to have gone on to epen up the accounts between the parties, 
thereby giving effect to the defence plea that such an agreement 
for the liquidation of the debt existed. 


The terms of section 28 of the Legal Practitioners’ Act are very 
clear. No agreement such as was pleaded by the defendant in his 
written statement could be put forward unless it was an agreement 
in writing. 

I have examined the record of the statement made by the 
defendant on oath in the trial court. He was asked expressly 
whether he could produce any written agreement regarding his 
remuneration for legal services. His answer was that the agree- 
ment between himself and the plaintiff was a verbal and not a 
written agreement. That admission of the defendant, therefore, 
concludes this part of the case. In this view I need not proceed 
to examine another plea which was raised by Dr. Katju on behalf 
of the plaintiff, namely, that the proof of such an agreement as 
the respondent set up was excluded under the provisions of section 
92 of the Evidence Act. The result of this is that it must be 
taken that there was no real defence to the suit. The promissory 
note which was brought into suit was one of the 14th November, 
1915, on which date the account had been taken between the 
parties and the defendant was found owing Ks. 2,405. The de- 
fendant admits both in the written statement and in his deposition 
in the court that this account was taken and that he accepted the 
account as correct. It follows, therefore, that there should be a 
decree in full for the plaintiff on this promissory note. I would 
allow this appeal, set aside the decree of the lower court and 
direct that the plaintiff’s claim be decreed in full with costs in all 
three courts. 

ASHWORTH, J.—I entirely concur with the judgment of my 
learned brother gerierally and in ‘particular with the following 
passage in it :— 

“ The law, in my opinion, contemplates that there should be only one 
decree in one suit except in certain cases in which the Code of Civil 

Procedure lays down that there may or must be two decrees, one prelimin- 


ary and one final’’. Š 
This opinion is qualified to some extent by the following 
passage :— 


“ So whileit may be that for purposes of procedure and in order to 
formally complete the record it may be necessary in the case of cross- 
appeals to draw up a separate decree in each case, there is, in fact, only 
one and the same decree which ought to be incorporated with each 
appellate record’’. : ý 


Now up to the present date there has never been any doubt 
expressed in the various decisions of this Court that where two 
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appeals arise out of the decision in a single case it is proper for 
the Appellate Court to frame two decrees The only question on 
which there has been divergence of opinion is whether, for the 
purposes of a second appeal, these two decrees so framed may be 
regarded as one decree. 


Up to the year 1907 it appears that the Allahabad High Court 
had rigorously enforced the necessity of separate appeals wherever 
there were two decrees, even if those decrees might be identical. - 
Then came the case of Damodar Das v. Sheoram Das (*), wherein 
it was held that, if the two decrees were practically identical, an _ 
appeal from one of them woud operate as an appeal from both 
of them. Reliance was placed on a Calcutta case, Mariamntissa 
Bibi v. Joynab Bibi(?) and a Madras case, Panchanada Velan v. 
Vatthinatha Sastrial(*). 


This view was dissented from by a decision of a Full Bench 
consisting of Sir John Stanley, Mr. Justice Tudball and Mr. Justice 
Chamier in Zakaria v. Debia(*). In that-case it was held, relying 
on the Privy Council decision in the case of Ram Kirpal v. Rup 
Kunwari(?), that although section 13 of the Code did not apply 
to separate appellate decrees arising out of one suit, still section 
13 of the Code was not exhaustive and the principle of ves judicata 
applied. It was also held overriding Damodar Das v. Sheoram 
Das (*) that it made no difference if two appellate decrees were 
identical or not. There must be an appeal from each of them. 
The ground given was that if one of these decrees were altered 
in second appeal and the other decree were to stand there would 
be two inconsistent decrees. i 


Next we have the decision of Ghansham v. Bhola Singh (°) 
There was one concurrent judgment by Sir Grimwood Mears, C. J., 
Piggott, Walsh and Ryves, JJ. There was another judgment, 
agreeing as to the particular conclusion in the case but dissenting 
as to reasons, by Sir P. C. Banerji. The majority held overruling 
Zaharia v. Debia(*) that Damodar Das v. Sheoram Das C) had 
been rightly decided, and that where there were two appellate 
decrees practically identical arising out of one suit, an appeal from 
one would operate as an appeal from both of them. They went 
further ‘and held that, even if the two appellate decrees were 
different to some extent, an appeal from’ one of them would 
operate as an appeal from the other zo the extent that the two 
decrees were identical. It arrived at’ this conclusion by overruling 
the view of the Full Bepch in Zakaria v. Debia (*) that the 
principle of ves judicata applied; for it held that the decree not 
appealed against was not final inasmuch as “ the ultimate rights 
of the parties must be adjusted and regulated according to the 


(1) [1907] I. L. R., 29 All., 730 (2) [1906] I. L. R., 33 Cal., rro1 
(3) [1905] I. L. R., 29 Mad., 333 B [1910] I. L. R., 33 AlL, 51 
(5) [1883] I. L. R., 6 All, 269 (6) [1923] I. L. R., 45 All., 506 
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final decision of the last court of appeal ” in the appeal appealed CIVIL 
against. ° 1927 

I would remark that in the present case we should arrive at —— 
the same decision as we did, if we adopted the reasoning therein, PESU 
but we adopt a different .reason. Both these Full Bench deci- on 
sions were indeed oditer dicta, so far as they decided anything SYED 
other than that in the one case two appeals must be filed and in wae 
the other that one appeal would suffice. In the earlier case as 
(Zaharia v. Debia) there were two suits by independent plaint- Asřworth, J. 
iffs and so the question of two decrees in one suit did not 
arise, although the Bench went out of its way to consider the law 
applicable to two decrees in one suit. In the later case, Ghan- 
sham v. Bhola Singh, as Banerji, J. pointed out, the decree not 
appealed against could stand without affecting the success of 
the other appeal, and so the question whether it operated as res 
judicata did not really arise. 


It will be seen that in none of these judgments was it denied 
that there could be two appellate decrees arising out of one suit. 
The sole question considered was whether the rule of ves judicata 
applied. 

Now there appear to me to be two settled rules of law. One 
is that contained in sections 96 and roo of the Code that an 
appeal shall lie from every decree passed whether by a first court 
or by an Appellate Court. The other rule is one not expressly 
declared in the Code but one to be inferred from the rule of ves 
judicata contained in section 11, and it is a rule which has been 
expressly affirmed by the Privy Council in Ram Kirpal v. Rup 
Kunwari (*). It is this. A decree not appealed against is final, 
that isto say, the only method of getting rid of a decree is by 
an appeal. It appears to me that this Privy Council decision is 
against the view adopted in Ghansham v. Bhola Singh, that an 
appellate decree can be set aside by an appeal froma different 
decree even though that different decree be wholly or partly 
identical. No doubt there are cases in which a decision can be 
ignored, but that is only where a court tries a subsequent suit 
and has to decide a matter settled by a decree of another court 
which court was not competent to hear the latter suit. Ghan- = 
sham v. Bhola Singh in effect may be said to hold that dn Appel- 
late Court may set aside indirectly a decree arising out of a suit 
by its decision in another appeal arising ,out of that suit. A 
“decree” is “a formal expression of an adjudication ”. Why 
should an Appellate Court allow a formal expression of an ad- e 
judication from which it dissents to stand, while setting aside 
indirectly? It would seem desirable that in a second appeal this 
High Court should, where the effect of appeal from one decree 
is to set aside in part or in whole another decree arising out of 
the same suit, expressly and formally set aside that other decree 

(1) [1883] I. L R., 6 All., 269 . 
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to the extent necessary. It appears to be thought that it cannot 
do so because there is no appeal from éhat other decree, but if 
athe existence of the decree is ignored for one purpose why hold 
it effectual for another purpose? I would also point out that it 
seems undesirable that any formal expression of an adjudication 
should be set aside indirectly on the ground that the substance 
of a decree and not its form is to be looked at. The provision 
as to the drawing up of a decree is designed to leave a clear and 
certain record. If a decree can be set aside indirectly, this object 
is not attained. 


That the matter is one of great difficulty would appear from 
the fact of the very different views taken in two Full Bench 
rulings of this-case. It appears tome that the view of my 
leamed brother that there can be only one decree in one svit 
cuts away the whole cause of difficulty. There can be no ques- 
tion of ves judicata if there is only one decree at a time in a suit. 

But there appears to be some ground for considering that the 
Civil Procedure Code recognises more than one decree ina suit. 
Certainly practice does. The practice is, where there are two 
cross-appeals, to frame two separate decrees. 


I will attempt to show that the Civil Procedure Code should 
not be construed to permit of two decrees at one time in a suit. 
It is true there may be a preliminary and a final decree, but as 
soon as the final decree is passed it swallows up and cancels the 
preliminary decree. The whole difficulty in construing the Code 


. appears to me to arise from the necessity of providing for pre- 


liminary and final decrees in the same suit. Act VIII of 1859 
which is the first Civil Procedure Code, only contemplated a 
judgment being written when there had been adjudication of “ the 
point or points” for determination. The decree was to “ bear 
the date on which the judgment was passed and to specify clearly 
the relief granted or other determination of the suit ”; see sec- 
tions 185 and 189. In that Act there was no definition of decree. 
Then we come tothe Act 10 of 1877. Theré a decree was 
defined as follows :— 


“ Decree ” means the formal order of the court in which the result of 

the decision of the suit is embodied’’. 
In the same Code “ judgment ” was defined as “the statement 
given by the Judge as to the grounds of the decree by which a 
suit is determined”! These definitions clearly contemplated a 
single judgment on the whole case. The definition of decree in 
Act XIV of 1882 still ‘more definitely indicated that there should 
be one judgment and one decree for each suit. ‘‘ Decree’ was 
defined to mean “ the formal expression of an adjudication, upon 
any right claimed, or defence set up, in a civil court, when such 
adjudication, so tar as regards the court expressing it, decides . 
the suit or appeal” And judgment was defined to medn “ the 
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statement given by the Judge of the grounds of a decree”. We civi 
then come to the present Code of 1908. The definition of decree 


: : : ae : ; 3 1927 
contained in section 2 (2) was designed,’izier alia, to provide — 
DEE +44 : e NANNU 
for a final and preliminary decree. The definition is as follows : Soe 
‘ Decree” means the formal expression of an adjudication which, so far ee 
as regards the court expressing it, conclusively determines the rights of NAZIM ° 


the parties with regard ¢e all or any of the matcersin controversy in the HUSAIN 
suit and may be either preliminary or final. It shall be deemed to inelade Ashworth, J 
the rejection ofa plaint and the determination of any question within 
section 47 or 144, but shall not include :— a 76. 
(a) any adjudication from which an appeal lies as an appeal from an 
oider, or 
(4) any order of dismissal for default ”’. 
Explanation.—A decree is preliminary when further proceed- 
ings have to be taken before the suit can be completely disposed 
of. Itis final when such adjudication completely disposes of the 


suit. It may be partly preliminary and partly final. 


The definition of judgment remains as it was, namely “ the 
statement given by the Judge of the grounds of a decree”. Now 
it appears clear to me that there was no intention in framing this 
definition of decree to alter the rule that a whole suit should be 
adjudicated so far as was possible without further proceedings 
(i.e. proceedings other than mere adjudication) by a single 
judgment and a single decree. Unfortunately the words in the 
definition “ with regard to all or any of the matters in contro- 
versy” does not make it clear that the words “ or any ” were 
merely inserted because part of the adjudication might only justify 
“a preliminary decree”. It leaves it open to the construction 
that separate questions may be decided by separate judgments 
and a separate decree drawn up for each judgment. The proper 
meaning would be better expressed by substituting for the words 
in the definition “with regard to allor any of the matter in 
controversy ” the words “ with regard to all the matters in contro-, 
versy in the suit so far as they can for the time being be 
adjudicated upon without further proceedings (other than mere 
adjudication)”. This seems to be what is intended by the provision š 
in the Code that the decree shall bear the date of the jadgment. 
Tf there could be more than one judgment at one time, this provi- 
sion would be impossible to conform with. In the same way if 
there are iwo cross-appeals against a single first court judgment, 
they should be settled by the Appgllate Court by a single judg- 
ment and a single decree. . If we adopt this view, the question 
involved in the present case, which has been settled differently 
by two High Courts, would cease to exist. There could be no 
question of res judicata. 


My, view then is that the Civil Procedure Code only contem- 
plates asingle decree at one time in any one suit. So far as 
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CIVIL any rules in the schedule provide to the contrary they should be 
an amended. So far again as any practice’ of the court recognises 
more than one decree in one Suit, that practice should be disconti- 


NANNU nued whether the practice is carried out in the filing of records 





a, or otherwise. Whenever an Appellate Court decides an appeal 
Sie against a decree of a lower court, the Appellate Court should frame 
* NAZIM 


as its decree a comprehensive document, which would remove 
all need or reference to any other document for the purpose of 
Ashworth, J knowing what must be held to be-the adjudication in the whole ` 
suit. It appears to me to be more desirable for the Appellate 
Court to frame a document settling the actual final adjudication 
than to leave it for a lower court to do so in execution or other- 
wise by harmonising the various documents on the file miscalled 
‘decrees’. A decree set aside by an appellate order or swallowed 
up by a final decree should have endorsed thereon this fact. 


‘By THE CouRT.—The order of the court is that the .appeal 
is allowed, the decree of the lower court is set aside and a decree 
will be drawn up decreeing the plaintiff’s claim in full with costs 
in all three courts. 


HUSAIN 





` Appeal allowed 
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LINDSAY, J Hindu Law—Co-widows—Separation—Alienation for legal necessity 


BANERJI, J. by one widow—Binding on reversioner—Other co-widow's participa- 
tion in alienation not necessary. 

Where two co-widows separate for convenientiy enjoying 
the estate left by the husband, /e/d, that «an alienation made 
under legal necessity by one widow was valid and binding on 
the reversioner though the co-widow had not joined in the 
alienation. ’ 

«e Thakurmani v. Dat Rani, I. L. R., 33 Cal., 1079, followed. 
Valiuru v. Sesapu, 49 Mad. L. J. R., 479, dissented from. 
FIRST APPEAL from a decree of MIRZA NADIR HUSAIN, 
Second Additional Subordinate Judge of Aligarh. 


Peary Lal Banerji, for the appellant. 


e Kailas Nath Katju, «Panna Lal and Shiam Krishna Dar, for 
the respondents. 
The judgment of the Court was delivered by, 
Lindsay, /. LINDSAY, J.—The appellant in this case is an unsuccessful 
plaintiff who brought a suit in the court of the Subordinate Judge 
* F. A. No. 130 of 1925 
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of Aligarh for the purpose of avoiding a certain sale in execution 
of a decree. ee 


The decree under which this sale took place had been passed 
against a widow, Musammat Lachhmin Kuar, on the basis of two 
mortgages executed by her, and the case for the plaintiff, who 
claimed to be the reversioner, was that these two mortgages had 
been executed by Musammat Lachhmin Kuar without any legal 
necessity and that consequently neither they nor the decree which 
was obtained upon them bound the estate in his, the plaintiff s 
hands. A number of defendants were impleaded, one of them 
being the auction-purchaser. The defendants second party are 
‘said to be persons who have taken transfers from the defendants 
first party. 

The Subordinate Judge dismissed the plaintiff’s suit being of 
opinion that the mortgages just referred to had been executed for 
legal necessity and were binding upon the -estate. This finding 
of the Subordinate Judge is challenged here in appeal and there 
has also been raised before us a question of law which though not 
raised distinctly before the Subordinate Judge has been allowed 
to be argued before us. i 


‘Before coming to the points which have to be determined it 
is necessary to set out a few facts regarding the history of the 
property in question and of the family .to which it belonged. “It 
is admitted that the property belonged at one time to a man 
named Tej Singh who died on the 28th January, 1873. Tej 
Singh left surviving him two widows, Musammat Lachhmin Kuar 
and Musammat Chhattar Kuar. Of these the former died on 
the 24th November, 1911 and the latter on the 8th April, 1922. 
Admittedly after the death of the last surviving widow the 
plaintiff-appellant is the nearest male heir of Tej Singh. 


Tej Singh had a brother named Jawahir Singh, and the docu- 
mentary evidence on the record shows that immediately after 
the death ot Tej Singh, the estate which had been in Tej Singh’s 
possession was seized by Jawahir Singh. The case which Jawahir 
Singh put up was that he and Tej Singh were members of a joint 
Hindu family and that he, Jawahir Singh, was entitled to All the 

“property by survivorship. ° 

The two widows of Tej Singh, Lachhmin Kuar and Chhattar 
Kuar, thereupon brought a suit in the Court of the Subordinate 
Judge of Aligarh, (original suit No. 146 of 18 73) for recovery of 
property belonging to Tej Singh. The*case for the widows was 
that Tej Singh was separate in his estate from his brother 


Jawahir Singh and that they as widows of Tej Singh were entitled 
to possession. 


The suit was decreed by the Subordinate Judge. An appeal 
was taken to the High Court and the judgment of the Subordinate 
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Judge was affirmed. The High Court dismissed Jawahir Singh’s 
appeal on the 19th of July, 1875. .. 


It will thus appear that after the death of Tej Singh these 
widôws were involved in litigation which must have been expensive 
and it also appears from the record of the suit filed in 1873 that 
Tej Singh at the time of his death was indebted tó a large extent. 
Jawahir Singh in that suit had raised a plea that Tej Singh had 
incurred debts. 


There can be no doubt that after the widows thus obtained 
possession of the estate of their husband they came to an arrange- 
ment by which they partitioned the property for the purpose of 
convenient. enjoyment but itis necessary to state here that the 
only property that was left to these widows was a 10 diswas share 
in a village called Dhori. 


We have on the record a sale-deed which was executed by 
both these widows on the 2nd of May, 1898. One of the parties 
to that sale-deed was Jai Ram Singh, the father of the present 
plaintiff-appellant. The document sets out in great detail the 
history of the family and of the’ property and it is made to appear 
that after having succeeded in their suit against Jawahir Singh 
the two widows were obliged on the 16th April, 1877 to make a 
mortgage with possession of the whole of the estate except mauza 
Dhori to the two sons of their former opponent Jawahir Singh. 
Those sons were Jai Ram Singh, the father of the plaintiff and 
Sital Singh who apparently died childless. 


In this document it is stated that a decree for Rs. 14,000 
was under execution against Tej Singh and that his property was 
put up for sale in order to obtain satisfaction. It follows, there- 
fore, that with the exception of mauza Dhori, from the 16th 
April, 1877, the whole of the estate which had been ieft by Tej 
Singh was in the possession of mortgagees. 


This sale-deed of the 2nd of May, 1898 further recites that 
the two widows Had come to an arrangement because there had 
been disputes between them and itis said that they have divided 
the entire estate of Thakur Tej Singh in the proportion of half 
and half, The deed clearly recites that the two ladies being in 
separate enjoyment each of a half share had been separately 
borrowing as much money as they stood in need of and had 
brought the same to their use. : 


It further appears from what is stated in the sale-deed of the 
and of May, 1898, that the mortgagee rights which had been 
created in favour of Jai Ram and Sital Singh under the mortgage 
of the 16th April, 1877 had been sold in execution of a decree 
obtained against these mortgagees. 


The sale-deed shows that the whole of the property except 
Dhori was sold for the sum of Rs. 27,000 and the details of the 
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consideration are set out in the deed. 


To come now to the ¢wo mortgages with which we are parti- 
cularly concerned in the present case. They are respectively 
of the dates, roth January, 1895 and 12th January, 1897. The 
first of these mortgages executed by Lachhmin Kuar was in favour 
of one Chhatar Mal who subsequently assigned his interest to 
Chhatar Singh. In this document it is stated that Rs. 300 have 
been taken from the mortgagee in order to pay the revenue due 
for the £havif instalment for 1302 Fasli. It-is also recited that 
a sum of Rs. 50 had been received by Musammat Lachhmin 
Kuar previous to the execution of the deed. By this document 
4 biswas out of 5 dzswas in the possession of Musammat Lachhmin 
Kuar in mauza Dhori were mortgaged by way of security. 
The second mortgagé executed by the same lady in favour of 
Chhatar Singh on the 12th January, 1897 was for Rs. 500. In 
this document it is stated that she had received Rs. 271 in cash 
for food and that the balance Rs. 229 had been borrowed in order 
to pay the land revenue due for the £arif instalment. 


It is these two mortgages which are challenged by the plaint- 
iff. So far as the oral evidence of necessity or want of necessity 
is concerned there could not be expected to be much at the time 
the suit was tried. The plaintiff himself went into the witness- 
box. He is a young man of 23 years ofage and he is not in a 
position to give any definite information regarding the circum- 
stances in which these two mortgages came to be executed. On 
the other hand there is direct evidence both to prove the execu- 
tion of these two mortgages and to prove the purpose for which the 
money was taken and applied. ` The Subordinate Judge after 
consideration of the evidence before him came definitely to the 
opinion that these two mortgages were entered intoby Musammat 
Lachhmin Kuar because she was under necessity at the time of 
borrowing money, a necessity which justified her making a 
mortgage of the property. We do not propose to discuss the 
oral evidence in detail. We are in agreement with the Subordin- 
ate Judge in his finding that legal necessity for the execu- 
tion of both these mortgages is established. Apart from the 
direct evidence of which we have made mention it is clear that 
circumstantial evidence all points to the existence of hecessity 
which compelled Musammat Lachhmin Kuar to execute these 
mortgages. While there may be some uncertainty as to the 
state of affairs at the beginning of the year 1895 there can be 
no doubt whatever that in the beginning of 1897 severe famine 
conditions obtained in these provinces. It is also clear for the 
reasons we have given above that after the mortgage of 1877 by 
which practically the whole estate of Tej Singh passed into the 
possession of mortgagees these two widows were left only with 
a 10 d¢swas share in this village of Dhori. - There is documentary 
evidence on the record to show that when the suit was brought 
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by the widows in 1873 the revenue of this village of Dhori was 
Rs. 658 odd. It is not likely therefose that at the outside the 
profits of this village excceded Rs. 1,000 a year and when we 
find that the two widows divided possession’ over this village’ 
it can be inferred that the income of each of them was not more 
than Rs. 500 per annum. It would, therefore, be no matter of sur- 
prise if when an adverse season came along the widows or either 
of them were driven to borrow money for their support and for 
the payment of the Government revenue in order to protect the 
estate. 


From the recital contained -in the sale-deed of 1898, a deed 
to which the plaintiff’s own father was a party, the partition be- 
tween the widows is clearly established and from the terms of the 
recital it is reasonable to infer that each widow was acting in- 
dependently and giving her implied consent to dealings with the 
property by the other. And it is also a fact to be remembered 
that Musammat Chhattar Kuar survived Lachhmin Kuar by eleven 
years and there is nothing at all to show that during this latter 
period Musammat Chhatar Kuar ever attempted in any way to 
dispute the alienation by mortgage made by Lachhmin Kuar. 
We think it is reasonable to infer, therefore, that while these two 
widows divided up what was left of their husband’s property 
they did so on the terms that each consented to any disposition 


. which might be made by the other. We hold, theretore, that 


the alienations made by Musammat Lachhmin Kuar were for 
necessity and we also hold that Musammat Chhatar Kuar her co- 
widow was a consenting party to these alienations. 


We come now to the point of law which was raised here and 
which, as we have said, was not raised in the court below. Indeed 
the point is not taken in the memorandum of appeal but the 
question being one of law we thought it proper to hear the learned 
counsel on both sides. 

Mr. Peary Lal Banerji put forward the argument that the 
alienation made by Musammat Lachhmin Kuar even if it was 
found to have been made for legal necessity could not bind the 


‘ reversioners unless the co-widow joined in the alienation. We 


have algeady indicated our opinion that from the circumstantial 
evidence it must be taken that Musammat Chhatar Kuar was a 
consenting party to this alienation although it is certainly true 
that she did not join in executing the two mortgage-deeds of 1895 
and 1897 respectively. 


In support of his afgument Mr. Peary Lal Banerji relied on 
a recent ruling of the Madras High Court in Valluru v. Sasapu('). 
In this case the learned Judges after reviewing all the authorities 
which deal with the legal position of co-widows have set out six 
propositions which they have deduced from the previous authori- 


(1) [1925] 49 Mad. L. J. R., 479 


r 
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ties. Mr. Peary Lal Banerji relies on the 5th and 6th of these pro- 
positions. The 5th proposition is thus stated at p. 486 of the 
judgment :— 

“Except for the limited purposes mentioned above, that is, during the 
life-time of the alienee in a partition of the first kind or dunng the life- 
time of all the co-widows in a partition of the second kind, there can be 
alienation by a widow of her interest ; and whether there is necessity or 
not, an.alienation by one co-widow cannot bind the reversioner’’. 

The sixth proposition is stated in the following language :— 

“If an alienation for necessity is to bind the reversioners all the co- 

widows must join in it”, 


We are not prepared to accept either of these propositions 
as stated. - We have examined for ourselves all the case-law on 
this subject beginning with Maina Bibis case('). It must be 
taken as well established that two co-widows succeeding to the 
estate of a deceased husband take the property as co-parceners 
in the strictest sense and as such the general rules regarding 
alienation would be that there could be no alienation by one with- 
out the consent of the other. 


The cases fall into two classes. In some of them the contest 
has been between the alienee of one co-widow and the surviving 
co-widow. In others there has been a claim put forward by the 
reversioner against the alienee after the death of both the widows. 


Itis necessary to keep these two classes of cases distinct. 
We need not enter into a decision of the cases in so far as they 
relate to claims by the survivor of two co-widows against the 
alienee of the other co-widow. We are dealing here witha claim 
made by the reversioner after the death of both the widows. 
Where there is a single Hindu widow the reversioner is bound by 
any alienation made by her of her husband’s estate for legal 
necessity. It follows, therefore, that if there are two widows and 
they both join ina sale or mortgage to raise money for legal 
necessity, the reversioners are bound and they are bound because 
of the existence of a necessity which justifies the alienation. How 
then does the-case stand where the two widows have separated 
for purposes of conveniently enjoying the estate left, by the 
husband? Is it to be said that if one ot the widows acting under 
the pressure of legal necessity is obliged to alicnate a portion of 
the estate in her possession, the reversioner is not to be bound ? 
It seems quite clear that the existence or non-existence of legal 
necessity cannot depend upon the tongent of the other widow. 
Take the case of two co-widows one of whom has three daughters 
whom she is obliged to marry; her co-widow has no daughters. 
Or take again the case of one co-widow who is in easy circum- 
stances and who can depend upon her own relations for support in 
a time of distress while the other widow has no such resources at 

(1) 11 Moore’s I. A., at 487 
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CIVIL her disposal. Is it to be said that because the widow who is 
ae well-to-do refuses her consent to an alienation made by the other 
927 
i nE widow in circumstances which render the alienation necessary, the 
JAI NARAIN estate is not to be bound? We do not think that any authority 
SINGE “for such a proposition is to be deduced from the reported cases. 
X Munna It isno doubt true that co-widows succeeding to the estate of 
LAL their husband are undivided co-parceners and the general rule of 
course is that one co-parcener is not entitled to alienate without 
the consent of the other. It is also true that no arrangement 
made by the widows forthe separate enjoyment of portions of the 
estate can destroy their legal position as co-parceners. But is it 
correct to say that in no case can a co-parcener alienate without 
the consent of the other? The Hindu Law does not say so, and 
in this connection we would refer to a passage in the Mztakshara, 
Chapter I, section I, clauses 27 and 28. Clause 27 deals with the 
general law regarding the rights of disposal by one co-parcener, 
but clause 28 declares an exception on that general rule and lays 
down that even a single individual may conclude a donation, 
mortgage or sale of immovable property during a season of distress - 
for the sake of the family and especially for pious purposes. 


Landsay, J. 


If that is the Hindu Law to be applied to the case of co- 
parceners, there can be no reason in principle why it should not 
be applied to two co-widows who according to all the decided 

e cases are co-parceners in the strictest sense, and it seems to us 

~ therefore that if there are two co-widows enjoying their husband’s 
estate as co-parceners, one of them can under the exception to 
the rule wé have just quoted conclude a donation, mortgage or- 
sale of immovable property during a season of distress “ for the 
sake of the family and especially for pious purposes”. That 
being so, we are not prepared to accept the argument that even 
where legal necessity exists an.alienation by one co-widow will not 
bind the estate unless the other co-widow joins in the alienation. 
The proposition has in our opinion been laid down far too broadly 
and -the exception contained in the Mztakshara, Chapter I, clause 
28 has not in our opinion been kept in mind. In the course of 
the discussion the case of Thakurmani v. Dai Rani(*) has been 
referreé to. That, in our opinion, supports the conclusion at 
which we have arrived. In that case it was held that a mortgage 
-by one widow without the consent of the other was binding on 
the reversioner to the extent that thé debt secured by the mort- 


e gage was incurred for legal necessity. 


Holding, therefore, that there was legal necessity in this 
case and being of opinion that Musammat Lachhmin Kuar was 
entitled for legal necessity to alienate this property without the 
consent of her co-widow Musammat Chhatar Kuar, we are of 
opinion that the estate is bound. But as we have said, it must 

(1) I. L. R.. 33 Cal., 1079 
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be taken that Chhatar Kuar did consent to this alienation, and 
while it is true that she “id not actually join as a party in the two 
mortgages executed by Lachhmin Kuar, we hold that it was not 
necessary for the purpose of binding the estate in the hands of 
the reversioners that she should do so. 


The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed 


FULL BENCH 


. LAL BAHADUR 
VEVSUS 
EMPEROR* 


Criminal Procedure Code, section 422— Notice under, given to appellant 
in jail—Right to appear in person, if desired. 

Where the stage has been reached of an appellant in jail 
being given notice under section 422 of the Code of Criminal 
Procedure, he is entitled, if he so desires, to appear in person, 
1f he is not represented by a pleader. ~- 

Q.-E. v. Pophi, [189r] I. L. R., 13 All, 171 (F.B.) and Ram 
Prasad v. Emperor, [1927] 103 L C., 407 (Oudh), referred to. 

CRIMINAL REVISION from an order of A. HALIM ESQ., Ses- 
sions Judge of Budaun. `’ 


The parties were not represented. 


The following is the Referring Order :— 

Boys, J.—The learned Judge has based his refusal, according to the 
certified copy on the file before me, on cases reported in “103, I. C., p. 407 
and I. L. R., 13 All., 171°. There is no such Volume as no. 103 I. C., 
and I am unable to trace the reference. The other case reported in 13 
All., 171 to some extent justifies the learned Judge in his refusal to arrange 
for the appellant to be produced in his Court. ° 

Owing to my having had to deal with this and connected @ases on pre- 
vious occasions I was aware that this, at any rate, is a case in which the 
convict should be allowed an opportunity of arguing his case, if he so 
desired. I, therefore, as time was short, by aletter from this Court, 
dated the 25th November, 1927, directed the learned Judge, in conjunction 
with the District Magistrate, to make arrangements for the production of 
the accused. r 


I am not, and I never have been, personally wholly in accord with the 
decision reported in 13 All., 171. If I had reason to believe that I stood 
alone in this view there would be an end of the matter, but I am aware 
that my doubts are shared and have been shared for many years by others, 


*Cr. Rev. No. 828 of 1927 
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and I think that it is desirable that that decision should be reviewed and 
qualified. By section`422 of the Code of Ciminal Procedure this Court 
is ordered to give notice to the appellant or his pleader, and it is clear 
that if there is no pleader the court must give. notice to the appellant, If 
the appellant does not express a desire to appear in Court in person there 
is, of course, an end of the matter, but if he expresses a desire to appear, 
it seems to me an unsustainable attitude to hold that though he must be 
given notice he may be physically restrained from taking advantage of that 
notice even though he may have expressed ‘a wish to do so 

If on receipt of the notice the appellant desires to be heard in person I 
think to refuse to make arrangements for his appearance is to deny him 
the mght which is a logical consequence of his right to have notice. If he 
does not ask to be allowed to appear, 1t is not necessary that he should be 
produced. 

No distinction was raised cr drawn in the Full Bench case between cases 
where the convict expresses a desire to appear and where he does not, and 
the -unqualified nature of the decision had led a subordinate court to 
refuse to direct arrangements to be made even where the convict wanted 
to appear. The Full Bench case was dealing with the general proposition: 
“‘must a convict (where he has no pleader) always be produced in court 
at the hearing of his appeal”? x 

I would suggest that the matter be laid before a Full Bench to re-con- 
sider and qualify the proposition too broadly expressed in 13 All., 171. 


The judgment of the Court was delivered by 


Boys, J— The question referred to the Full Bench concerns 
the right of a convict in jail, whose appeal is pending, to appear in 
court in person, if he so desires, on the date fixed for the hearing 
of his appeal, and to argue his case in person. 


A learned Sessions Judge had refused such a convict the right 
to appear, basing his decision on the case of Q.-E. v. Pophi(') and 
Ram Prasad v. Emperor(’). The convict-appellant applied. to this 
Court, and his application came before Mr. Justice Boys. Mr. 
Justice Boys feeling himself unable to accept without qualification 
the decision of the Full Bench in Q.-Z. v. Pophi, referred the matter 
to the Hon'ble the Chief Justice with a view to re-consideration 
of thatruling. As the matter was very urgent Mr. Justice Boys 
further ditected the learned Sessions Judge to make arrangements 
with the assistance of the. District Magistrate, for the appellant to 
be produced in his court on the date fixed for the hearing of the 
appeal. The matter has now come up before us for disposal. 


In the referring order,theelearned Judge said :— 

“By section 422 of the Code of ‘Criminal Procedure this Court is ordered 
to give notice to the appellant or his pleader, and it is clear that if there is 
no pleader the court must give notice to the appellant. If the appellant 
does not express a desire to appear in court in person, there is, of course, 
an end of the matter, but if he expresses a desire td appear, it seenes to me 


(1) [1891] I. L. R., 13 All., 171, (F.B.) (2) [1927] 103 I. C,, 407 (Oudh). 


vol xxvr] HIGH COURT ` 277 


an unsustainable attitude to hold that though he must be given notice he 
may be physically restraid from taking advantage of that notice, even 
though he may have expressed a wish to do so. If on receipt of the notice 
the appellant desires to be heardin person I think to refuse to make 
arrangements for his appearance is to deny him the right, which is a logical 
consequence of his right to have notice. If he does not ask to be allowed 
to appear, it is not necessary that he should be produced”. 


We have considered the decision of the Full Bench of this 
Court in Q.-E. v. Pophi, and we are unable to agree with the 
reasoning in that case, and are of opinion that the decision went 
too far when it held that an appellant from jail has no right to 
appear at the hearing of his appeal, if he desires to do so, and has 
no pleader to represent him. Similarly, we find ourselves unable 
to agree with the learned Judges in the case of Ram Prasad v. 
Emperor, where they say: “As he appealed from jail he was not 
entitled to appear in person to argue his appeal”. We hold that 
where the stage has been reached of an appellant being given 
notice under section 422 of the Code of Criminal Procedure, he is 
entitled, if he so desires, to appear in person, if he is not repre- 
sented by a pleader. As in the particular case Mr. Justice Boys 
has already given directions for the appellant to be produced in 
court, no further order is required. 


Reference answered 


FULL BENCH 


SHYAM SUNDER LAL, SHANKAR LAL— 
JN THE MATTER OF* 


Stamp Act of 1899, section 57 (1), sub-clause (b)—Provisions of, 
applicability of —Only top portion of document containing agreement 
to pay wéterest signed—Remaining entries neither stgned nor 
totalled— Eight annas stomp afixed— When document not constitiut- 


ing more than one agreement. ` 


Where the top portion of a document called a sarkhat, which 
contained an agreement to pay interest, was signed by two 
persons and below their signatures was a first entry of Rs. 500 
as having been advanced to these men on the same date and 
then followed entries of a numbereof items on the credit 
and debit sides respectıvely which were neither totalled nor 
signed and the document bore a stamp of eight annas, eld, 


that the document did not constitute more than one agreement ` 


and was not understamped on that ground. 
REFERENCE under ‘section 57 (1), sub-clause (b) of the 
*Mis. Case. No. 845 of 1927 i 
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Indian Stamp Act of 1899, from the Secretary, Board of Revenue, 
United Provinces. i , 


Uma Shankar Bajpai, for the Crown. 


The following Reference was made by the Secretary, Board 
of Revenue, United Provinces :— 


I am directed to state under section 57 (1) (4) of the Indian Stamp 
Act, 1899, the following case for the decision of the Hon'ble High 
Court. { : 

2, The enclosed document executed on October 23, 1923 on a stamp of 
eight annas by Messrs. Shyam Sunder Lal, Shankar Lal in favour of 
Messrs. Badri Prasad, Bishambhar Nath has been impounded by the Judge 
of the Court of Small Causes, Allahabad, and sent to the Collector of the 
district under section 38 (2) for action under section 40 of the Act, It 
shows on the left hand side sums of money borrowed, and on the opposite 
side sums of money repaid, on different dates, entries on both sides being 
made by the executants Shyam Sunder Lal, Shankar Lal. At the top of 
the instrument is stated that Shyam Sunder Lal, Shankar Lal executed 
the sarat in favour of Badri Prasad, Bishambhar Nath, the interest being 
paid at Rs. 1-4 percent. per mensem. This part of the document is 
signed by Shankar Lal and Sangam Lal. The latter is apparently a 
representative of the firm of Shyam Sunder Lal Shankar Lal. Since this 
part contains a stipulation to pay interest it is clearly required, ander 
I. L. R., 41 All., 169, to be stamped as an agreement under Article 5 (e) 
of Schedule 1 of the Act and is properly stamped with‘eight annas. But 
the document as a whole consists of seven items on the side which shows 
the sums of money borrowed. Of these items five are of different dates 
and two items of Rs. 25 and Rs. 50-6 which represent interest due on 
Rs. 500 and Rs. 700 respectively, are of the same dates as the two princi- 
pal sums of Rs. 700 each. The impounding officer is of opinion that for 
every entry the document should be stamped separately and is therefore 
understamped. The-Collector being in doubt as to whether duty should 
be charged on the top entry of Rs. 500 only, which was made on the date 
of the execution of the instrument or on each of the entries separately, has 
referred the case to the Board under section 56 (2) of the Stamp Act. 

3. In an analogous case in I. L. R., 35 All., 200 where various items 
of repayments of over Rs. 20 each in a sarat were entered separatelf, but 
the freditor firm had acknowledged and stamped only the last item of 
Rs. 50, it was held that the document required a separate stamp in 
respect of each item of over Rs. 20.. Following this ruling the Board are 
of opinion that the document mentioned in the preceding para also 
comprises distinct matters wjthin the meaning of section 5 of the Stamp 
Act and requires as many eight anna stamps as there are entries on the 
side showing sums of money borrowed or at least five such stamps 
excluding the two entries representing the interest. But at the same 
time the Board are doubtful on the point in that each of the several 
entries of dates other than that of execution is not signed sepayately by 
the borrowers’ and therefore not executed within the meaning of section 2 


“u 
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(12) of the Act. Moreover the entries are so connected together that it 
is not quite clear whethe@ they form one transaction or a series of trans- 
actions. In these circumstances the decision of the Hon’ble High Court 
is solicited on the following point, viz: 

Whether the signatures of the executants, and their agreement at top 
cover only the top entry of Rs. 500 which was made at the time of 
execution or apply to other entiies also which followed on different dates 
and are goveined by the same agreement given at the top including the 
two entries of interest, that is, whether the document is sufficiently 
stamped having been already witten, on a stamp of eight annas or 
whether it requiies a further stamp of Rs. 3 or of Rs. 2 excluding the two 
items of interest. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a reference under section 57 (1), 
sub-clause (4) of the Indian Stamp Act of 1899. The facts as 
slated in the reference are that a document, called a sarkhat, 
was executed by Messrs. Shyam Sunder Lal, Shankar Lal agreeing 
to pay interest at Rs. 1-4 per cent. per mensem. The top portion 
which contained the agreement to pay interest was signed by 
these two persons. Below their signatures there was a first entry 
of Rs. 500 as having been advanced to these men on the same 
date. Then followed entries of a number of items on the credit 
side and also entries of a number of items on the debit side. 
These however were neither totalled nor signed again. The 
document bore a stamp of eight annas. The impounding officer 
seems to be of opinion that every entry of borrowing is a separate 
agreement and ought to be stamped separately. 


The document is very peculiar and ıs, on the facts stated in 
the reference, not like an ordinary Mahajan’s receipt written by 
the creditor and handed over to the debtor in order to be kept 
by him as a proof of the payment. As the facts are stated, the 
entries on both the sides of this sarkkat are made by the debtors, 
Shyam Sunder Lal Shankar Lal, themselves. The reference does 
not mention whether they themselves kept the document or 
whether it was handed over to the creditors. It is however 
clear that there were various borrowings made on different dgtes. 


There can be nd doubt that the top portion of the decument 
amounted to an agreement which required a stamp duty of eight 
annas. So far as that portion is concerned the document is 
sufficiently stamped. As regards the entries other than the first 
entry of Rs. 500 it is difficult to hold that each of them constitut- 
eda separate agreement in itself. Under section 17 of the Indian 
Stamp Act, instruments chargeable with duty which are executed 
are required to be stamped before or at the time of their execution. 
The word ‘ executed’ has been defined in section 2, sub-clause 
(12) as meaning ‘ signed with reference to instrument’. It is 
clear that none of the other entries was signed by the debtors. 
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It cannot therefore be said that they were separate agreements 
executed by the debtors on various dates. The impounding 
officer seems to think that the signatures of the executants below 
the top entry would govern all the entries that follow underneath 
those signatures. We are unable to accept this view. In order 
to be so many different agreements, they should have been 
separately “executed ” which cannot be the case here when there 
are only one set of signatures. In our opinion therefore the 
document does not constitute more than one agreement, and is 
not understamped on that ground. Itis unnecessary for us to 
consider the further question whether the other entries amount 
to receipts within the meaning of section 2, sub-clause (23), 
which do not require the signature of any person. The reference 
does not state to whom this document was handed over and there 
are not sufficient materials before us to come to any conclusion 
as to whether each entry amounted to a note memorandum or 
writing signifying or importing an acknowledgment within the 
meaning of section 2, sub-clause (23). 


Our answer to the reference is that it does not constitute 
more than one agreement. _ 


Reference answered 


FULL BENCH 


MAKUND SARUP—IN THE MATTER OF* 





Lrcome-Tax Act, 1922, section 2 (1 )(a)—Money-lender— Osufructuary 
morigagee—Mortgagor lessee--Payments under lease—Lrabriity 


lo fax. 


* Ifa person carrying on money-lending business lends money 
in the course of such business on the security of lands of which 
he takes a usufructuary mortgage and if he immediately leases 
those lands back to the mortgagor with a stipulation for fixed 
annual payments, which amount to a definite percentage on the 
sum advanced, eld, that these annual payments should be 
excluded from the as$essment of the profits and gains of his 
business as being agricultural income within the meaning of 
section 2 (1) (a) of the Indian Income-Tax Act of 1922. 


Partington v. Attorney-General, [1869] L R., 4 E. and 
a App., 100, referred to by ASHWORTH, J. 


*Mis. Case No. 605 of 1927 
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REFERENCE under section 66 of the Indian Income-Tax Act 
ot 1922, from W. GASKELL ESQ., Commissioner of Income-Tax, 
United Provinces. 


The facts appear from the following case stated to the High 
Court by the Commissioner of Income-Tax :— 


M. MUKAND SARUP was assessed to income-tax on October 22, 1925 
for the year 1925-26, and on October 27, 1926 for the year 1926-27. The 
income assessed was derived from property and money-lending. 


2. Itcame to light subsequently that the assessee had also received 
large sums of interest from usufructuary mortgages and a notice was 
issued to the assessee under section 34 of the Income-tax Act calling on 
him to make a fresh return of his income for both years. The assessee 
complied with the notice and submitted returns of income showing separ- 
ately the interest received from simple and usufructuary mortgages. He 
further claimed that the interest from the latter was not assessable on 
the ground that he was responsible for the land revenue on the mortgaged 
property. The income-tax officer was of opinion that the income was 
derived from money-lending and not from landed property and assessed 


it to income-tax. 


3. The assessee appealed to the Assistant Commissioner who, follow- 
ing the decision of the Madras High Court in the similar case of Sub- 
ramanya Sastrigal (reported in Mr. P. R. Srinivasam’s Reports of Income- 
tax Cases, Volume II, part III, page 152), rejected the appeal. 


4. The assessee now demands a reference to the High Court on the 
ground that the income from the usufructuary mortgages is income 
“ derived from land which is used for agricultural purposes and is assessed 
to land revenue ” and is therefore not liable to assessment. 


5. An extract copy of the relevant part of one of the mortgage-deeds 
and of one of the leases in question is attached (appendix II and appendix 
III). The deeds are of the same date and the interest payable is a definite 
sum in addition to the land revenue and cesses. 


6. The point of law which arises and which is referred for the decision 
of the High Court is— 


If a person carrying on money-lending business lends mongy an the 
course of such business on ‘the security of lands of which he takes a 
usufructuary mortgage and if he immediately leases those lands back to 
the mortgagor with a stipulation for fixed annual payments, which amount 
to a definite percentage (8} in the case cited above) on the sum advanced, 
should those annual payments be excluied *from the assessment of the 
profits and gains of hts bustness as being agricultural income within the 
meaning of section 2 (1) (a) of the Indian Income-tax Act, 1922? 


7. The Commissioner of Income-tax, following the decision of the 
Madras High Court cited, is of opinion that such sum should not be 


` 


excluded. 
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APPENDIX II, 
Mortgage-deed, dated July 18, IQ2I = 


I, Chaudhri Debi Sahai . . . . . living in Bajhauli Wa 
for the purpose of clearing a'debt . . . . . do mortgage with posses- 
sion all my property described below . . . . . to M. Mukund Sarup 


. . « » . Of Sikandrabad for the sum of Rs. 22,500 and make over 
possession to him. He ts now in possession. He can cultivate the land 
himself or can let st out to tenants or lessces on rent. The profits from the 
property are to be enquivalent to the interest on the loan during the 
period of the mortgage. At the end of each Fasl: year the mortgagor may 
pay back the whole, or one-half, or one-third, or one-fourth of the mort- 


gage money, but never less than one-fourth . . .. . Mutation will be 
effected in the name of the mortgagee If"mutation be not effected or 
possession be not given . . . (other conditions) . . . the mort- 


gagee shall be entitled to realize in any way he deems fit the money lent 
by him together with interest at the rate of one per cent. per mensem 
from the date of the mortgage . . . orcan sue for possession . 
It has further been agreed that the mortgagor skall receive a lease of the 
mortgaged property for the period of the mortgage and a lease wilt be drawn 
up and registered stmultaneously with the mortgage-deed . . . . Ifat 
the time of redemption of the mortgage any rent or lease money due to 
the mortgagee shal] be outstanding the mortgagor will pay’ this along 
with the mortgage money. If any sum whatsoever is outstanding the 
mortgagor shall not be entitled to redeem the mortgage. 


APPENDIX III 


Deed of lease, dated July 18, 1924 
I, Chaudhri Debi Sahai . . . . . have this day mortgaged with 
possesston the property specified below to M. Mukand Sarup T 
and have taken a lease of the aforesaid property for the sum. of 


Rs. 2,582-4-0 ‘per annum . . . . I hereby undertake to pay out of 
the lease money the sum of Rs. 726 per annum on account of land revenue 
and cesses . . . . . and to make over the balance of Rs. 7,856-¢-0 to 


the mortgagee half on December 15 and half on June 15 in each year 
F . If any portion of the lease money falls into arrear I will 
pay interest at the rate of r percent. per mensem . . . . Jf through 


default on my part the mortgagee has to pay the land revenue and cesses I 
will pay interest at the aforesaid rate to the mortgagee . . . . . If 
any conditions in this lease are broken the mortgagee will be entitled to 
eject me and to cancel the lease . . . . . At the time of redemption 
of the mortgage this Igase yill be cancelled. = 


Sir Tej Bahadur Sapru, Narain Prasad Asthana and Shiva 


Prasad Sinha, for the applicant. 


Uma Shankar Bajpai, for the Crown. 
The following judgments were delivered :— 
SULAIMAN, J.—This is a reference under section 66 of the 


i 
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Indian Income-tax Act of 1922. It appears that Munshi Makund 
Sarup in submitting his mcome-tax returns for the years 1925-26 
and 1926-27 did not include the income derived by him from 
certain usufructuary mortgages in his favour. The income-tax 
officer on this discovery came to the conclusion that such income 
was derived from money-lending business and was not derived 
from landed property and was therefore liable to income-tax. 
The assessee appealed to the Assistant Commissioner who relying 
‘upon a Full Bench decision of the Madras High Court in the case 
of Subramanya Sastrigal (reported in Mr. P. R. Srinivasam’s 
Reports of income-tax cases, Volume II, part III, p. 152) dis- 
missed the appeal. The assessee then requested the Commissioner 
to refer the question of law which arose in this case to the High 
Court. The Commissioner has formulated the question for 
consideration in the following words :— 

“ If a person carrying on money-lending business lends money in the 
course of such business on the security of-lands of which he takes a 
usufructuary mortgage and if he immediately leases those lands back to 
the mortgagor with a stipulation for fixed annual payments, which amount 
to a definite percentage (8} in the case cited above) on the sum advanced, 
should those annual payments be~excluded from the assessment of the 
profits and gains of his business as being agricultural income within the 
meaning of section 2 (1) (a) of the Indian Income-tax Act, 1922 ”? 

The main question underlying this reference appears to be 
whether if the case is not that of a pure usufructuary mortgage 
but one where there is a simultaneous grant of a lease of the 
mortgaged property to the mortgagor so that the net result is 
that the mortgagee obtains regular cash payments representing 


interest on his capital, the latter is exempted from liability to pay ` 


income-tax,. 


Section 3 of the Act, in the first place, makes all income, 
profits and gains liable to income-tax, but section 4 contains an 
exemption clause which among other matters provides that the 
Act shall not apply to “agricultural income”. Now agricultural 
income is defined in section 2, sub-clause 1 as being any rent or 
revenue derived from land which is used for agricultural purposes 
and is either assessed to land revenue in British India or subject 
to a local rate ‘assessed and collections, by Government and 
collected by officers of the Government as such. And under 
clause (4) agricultural income is also income which is derived. 
from such lands by agriculture. These two clauses undoubtedly 
indicate that the agricultural income» cam either be derived by a 
person who is actually carrying on agriculture or cultivation, or 
it may represent the rent received by~ him from land which is 
used for agricultural purposes though the person who receives 
the rent may not himself be cultivating that land. 


It seems necessary to clear the ground by first considering the 
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i 
, question whether a pure usufructuary mortgagee is liable tò pay 


income-tax. The learned advocate for the Crown has laid great 
stress on the assumption in the reference that the present assesses 
is carrying on money-lending business and that it was in the 
course of such business that he has invested his capital, the 
return of which is his income from these lands. It is therefore 
his contention that his gains are gains of business and not rent. 
It may be conceded that the profits made by a usufructuary mort- 
gagee even though arising out of the land mortgaged to him, 


‘are gains of his business, if he has taken this mortgage in the 


course of his business. as an investment. But this concession 
does not necessarily involve an admission that such gains of 
business are not rent within the meaning of section 2 so as to 
exempt him from liability to pay income-tax. The money which 
actually comes into the hands of a pure usufructuary mortgagee 
may be rent received direct from tenants or may be-the profits 
from actual cultivation. It is therefore either rent derived from 
land which is used for agricultural purposes, or is income derived 
from land by agriculture. In either case it is agricultural income. 
It may also happen to be gains of his business, but that does not 
necessarily take him out of the exemption clause. I am therefore 
clearly of opinion that in the case of a pure usufructuary mort- 
gagee there is no liability to pay income-tax. The position of 
such a mortgagee is very much analogous to that of a proprietor 
who is entitled to have -his name recorded in the revenue papers 
and is for the purposes of revenue courts treated as a co-sharer. 
He is also entitled to sue for arrears of rent, eject tenants and 
to enter into possession and cultivate the land himself as the 
proprietor himself could have done. He is further liable. to pay 
Government revenue which a simple mortgagee is not. His 
position ıs analogous to that of a lessee who takes a lease of 
agricultural lands, say for a fixed period, on payment of some 
nazrana. The latter class of transferees cannot be liable to the 
payment of income-tax. It is thus clear that the income received 
by a usufructuary mortgagee is really agricultural income, though 
it just happens to be also a return for the capital invested by 
him., To hold that he is liable to pay both Government revenue 
and income-tax would be imposing a double taxation which is 
against the policy of the Act. 


Coming, to the next question whether even if a usufructuary 
mortgagee is not liable to pay income-tax, a mortgagee who at 
the same time leases back, the mortgaged land to the mortgagor 
with a stipulation that there would be a fixed annual payment 
calculated on the basis of rate of interest agreed upon between 
the parties is in a worse position. It seems to me- that to hold 
that such a person is liable to pay income-tax would amount to 
holding that the transaction isnot that of a usufructuary mort- 
gage but almost a simple mortgage. It is impossible*to hold 
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in this case that the transaction was not that of a usufructuary CIVIL 
mortgage. No doubt the mortgage-deed and the lease were executed pes 

at one and the same date and the cross-references in the two — 
documents indicate that the whole transaction was settled at one MAETR? 
time. Nevertheless there are certain distinguishing features 

which make the position of the present usufructuary mortgagee Sulurman, J. 
quite distinct from what it would have been if he had taken a s 
purely simple mortgage. He has under the lease the right to 

recover rent through the revenue court which very often is a 

speedy remedy. He has also the security of the fixed amounts 

being paid to him tegularly year after year with the option of 

entering into possession on the default of such payment. If he 

enters into possession after the ejectment of the mortgagor he 

is entitled to cultivate lands himself or to let the lands to tenants 

and receive profits from them. Under these circumstances it 

seems impossible to hold that the position of the assessee is that 

of a purely simple mortgagee who is liable to pay income-tax. 


With regard to the Full Bench case of the Madras High Court 
relied upon by the Assistant Commissioner, I need only say that 
the judgment is very brief and contains no reasons in support of 
the view urged on behalf of the Crown. The learned Judges 
appeared to have assumed that the finding of fact arrived at by 
the Commissioner who had made the reference necessarily involved 
the result of the reference being answered in the negative. 
Perhaps they meant to assume that .the finding of the Commis- 
sioner that in that case the transaction was merely a device to 
evade the payment of the income-tax and was not in reality a 
transaction of the usufructuary mortgage and the income was not 
derived from the land but from a business of the vendee was 
finding of fact which could not be disturbed. I am not saying 
that the remarks of the income-tax officer did in reality amount 
to a finding of fact. But the learned Judges appear to have 
treated it assuch, and on that assumption held that the answer 
must be in the negative. 





I am therefore of opinion that the answer to the question 
should be in the affirmative, and the annual payments should be 
-excluded from assessment. 


e 
BANERJI, J.—I agree. Iam of opinion that upon the facts Banern, J. 
of the present case the income which is derived by the assessee 
is income which comes within the definition of agricultural income 
in section 2 (1) of the Income-tax Act. The mere fact that 
the usufructuary mortgagee has granted ù lease to the mortgagor, ° 
in my opinion does not alter what in law is the effect of the 
document executed by the mortgagor in favour of the mortgagee. 
It still remains a usufructuary mortgage and in the case of a 
usufructuary mortgage, although it would come within the defini- 
tion df business, it is exempted from the operation of the Act 
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by reason of the definition of agricultural income in section 4 


< which says that any income derived frem any rent from land 


which is used for agricultural purposes is exempted from taxation. 
In my opinion in no case can the profit which the usufructuary 
mortgagee receives, be called anything but rent derived from land 
used for agricultural purposes. 


ASHWORTH, J.—I concur. The owner of agricultural land 
who leases land is admittedly not liable to income-tax on the rent 
received. A usufructuary mortgagee is, for the time being, the 
owner of agricultural land, and, so long as the mortgage subsists, 
he is in the same position as an owner. The Government Advo- 
cate attempted to distinguish the rent paid to an absolute owner 


from that paid toa usufructuary mortgagee by drawing a very . 


subtle distinction. His argument was that a person purchasing 


‘agricultural land must pay the full market price, while a person 
taking a usufructuary mortgage of that land will never ad- > 


vance the whole market price. Consequently, by reason of the 
mortgage, he obtains higher profits on the money invested than 
a purchaser would, and the difference should be regarded as a 


profit from the business of money-lending. But the price paid 


for the acquisition of land cannot affect the character of the land 
acquired. A usufructuary mortgagee is, like the owner of agri- 
cultural land, free from payment of income-tax, because the land 
is liable to land revenue. My researches into the history of land 
revenue have inclined me to believe that it is in reality a rent 
claimed by Government but collected under the procedure appli- 
cable to a tax.. The exception in section 2 of the Income-tax 
Act, however, proceeds ona different assumption. It is clear 
that the exemption is made on the ground that the owner, tem- 


porary or otherwise, of agricultural land should not be liable to 


two forms of taxations, land revenue and income-tax. 


If we concede that a usufructuary mortgagee is not liable for 
income-tax in respect of the mortgaged land, provided that the 
land is agricultural, then the question referred to us amounts to 
this. Does it make any difference when by means of a lease, 
forming a single transaction along with the mortgage, the mort- 
gagee restores possession to the mortgagor, and himself, in the 
form of rent, receives a sum equal to the land revenue plus 
interest at a definite rate ?. The answer to this depends on whe- 
ther the result of the two deeds could have been effected 2% toto 
by a simple mortgage-deed. My learned brother has shown that 
this was not the case. The result of the execution of the two 


‘deeds is fraught with consequences that would not attach to the 


execution of a simple mortgage-deed. One transaction differs 
from the other not merely in form but in substance. 

. The Commissioner of Income-tax has not suggested in his 
reference to this Court that the transaction of a usufractuary 
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mortgage and a lease wgs fraudulent, or colourable, or that the 


legal consequence of the execution of both deeds can be avoided 
on this ground ; but he has referred to a decision of the Madras 
High Court in which this point is raised. 


There can be no doubt that the decision by the Madras High 
Court was reasonably invoked by the Income-tax Commissioner. 
It appears, therefore, desirable to examine that decision both to 
see how far itis on all fours with the present case, and, if so, 
on what grounds dissent from it should be expressed. The main 
distinction- to my mind between the reference to the Madras 
High Court and this reference is that there was undoubtedly 
forwarded to the Madras High Court an expression of opinion, 
treated by the Madras High Court as a finding of fact, which is 
wanting in the reference to this Court. In that reference the 
Income-tax Commissioner had stated :— 


“ The income received or receivable by the capitalist is not income 
_ derived from land but income derived from the business of money-lend- 
ing. It appears tome that taxing authorities and courts in such a case 
as this must look to the substance of the transaction. The source of 
the petitioner’s income is his money-lending business, and the mortgage 
and lease back are-merely devices adopted partly to protect his capital 
and partly to secure his business from liability to income-tax. It is 
evident from the drafting of sub-section 2 (1) of the Income-tax Act 
(XI of 1922), that the object of the exemption of agricultural income is 
to avoid subjecting the income from land to double taxation, once in 
the form of land revenue and once in the form of income-tax ’’. 


On this reference the judgment of the Madras High Court was 
as follows :— 
“ The finding of fact in this case necessarily involves that the question 
_ propounded in the reference should be answered in the negative”. 


Now the question of fact found by the Madras High Court was 
presumably that the income assessed was not derived from land. 
If this finding had been stated without reasons, it would clearly 
have been a simple finding of fact and would have precluded the 
interference of the High Court. It appears that the Madras 
High Court treated the reference as containing such a finding of 
fact, and so it did not discuss the question of law referred to us. 
In the present reference, on the contrary, all questions that can 
be raised are left open. 


It appears, however, to me desiraple to state that if the terms 
of the reference and the decision of the Madras High Court are 
rightly reproduced in the publication placed before this Court, 
what was submitted to the Madras High Court was not merely 
a finding of fact but a finding of fact based upon an interpretation 
of the Income Tax Act and on a certain proposition of law, from 
both of which it is necessary to express dissent. The Act does 
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not make the distinction drawn in that rgference between income 
derived from business and income derived from land. The busi- 
ness of money-lending may bring in an income, which is exempt 
from income-tax on the ground that it is derived from agricultural 
land. Nor again can the taxing authorities avoid an implication 
arising from the form of a transaction on the ground that, except 
fora desire to escape income-tax, the transaction would have 
taken a different form, which is what is meant in that reference 
by “looking at the substance of the transaction”. It is not 
unlawful to avoid, by any means not forbidden by law, rendering 
oneself liable to the payment of income-tax, though it is an offence 
by false return or by concealment to evade payment of income- 
tax. In this connection I would quote the remarks of Lord Cairns 
on the interpretation of a Taxing Statute: : 


‘‘ Tf the person sought to be taxed comes within the letter of the law, 
he must be taxed, however great the hardship may appear to the judicial 
mind to be. On the other hand, if the Crown, seeking to recover the 
Tax, cannot bring“ the Subject within the letter of the Jaw, the Subject 
is free, however apparently within the spirit of the Law the case might 
otherwise appear to be. In other words, if there be admissible, in any 
Statute, whatis called an Equitable Construction, certainly such a Con- 
struction is not admissible ina Taxing Statute, where you can simply 
adhere to the words of the Statute”. — 


Partington y. Attorney-General (?). 


For the above reasons I would concurin answering the ques- 
tion propounded in the affirmative. 


By THE CouRT.—The order of the Court is that the annual 
payments made to the mortgagee in the circumstances mentioned 
in the reference are excluded from the assessment of the profits 
and gains of his business as being agricultural income. It would 
appear that this case has had three hearings. We fix Rs. 100 
per day as fee for both sides. The assessee will have his costs 
from the Crown. : 


Reference answered in the affirmative 
è (1) [1869] L. R., 4 E. and I., App., 100 
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MOHAMMAD NAZIR AND ANOTHER (Defendants) 
VEVSUS 


ZULAIKHA alias SUKHO BIBI (Plaintiff) * 


Limitation Act. Arts. 91 and 120—Provisions of—Decd null and void > 


and deed good but vordable—Difference betwéeen—Sutt for avoidance 
of latter—Period of limitation. 

Where a deed is null and void} there is no necessity for the 
party to come to court promptly and have the deed actually 
cancelled or set aside. Where a deed is good but is voidable 
and can be avoided at the option of the party aggrieved, he 
must come to court within three years to have it set aside. 

A suit fora declaration that a transaction embodied in a 
particular deed’ was [rom its very inception a sham transaction 
is to be distinguished from a suit for cancellation of the deed 
and does not fall within the purview of Art. gr of the second 
schedule to the Indian Limitation Act. 

Sangawa v. Hiuchangowd2, I. L. R., 48 Bom., 166, Petherper- 
mal Chetty yv. Muniandy Sirian, I. L. R., 35 Cal. , 551 and 
Jagardeo Singh v. Phuijhart, I. L. R., 30 All., 375, followed. 

SECOND APPEAL from a decree of D. C. HUNTER ESQ., 
District Judge of Allahabad, confirming a decree of PANDIT 
V. MEHTA, Subordinate Judge. 


Surendro Nath Sen and B. Malik, for the appellants. 
Mukhtar Ahmad and Brijmohan Lal Dave, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit fora declaration that a sale-deed dated the 26th of August, 
1918 was null and void, and that the defendants had not acquired 
any right thereto. The document purported to be a sale-deed 
for consideration executed by the plaintiff in favour of the defend- 
ants. The plaintiff’s allegation was that it was a wholly fictitious 
document never intended to pass title in the life-time of the 
plaintiff, and that no consideration had in fact passed, and that the 
document was void ad initio. Both the courts below have decreed 
the claim The only question of law, which was raised in the 
court below and which is raised before us again; is the question 
of limitation. The defendants pleaded that the suit was governed 
by Article 91 of the Limitation Act*eand ought to have been 
‘brought within three years of the date when the plaintiff had 
knowledge of the facts. The court below has held that the 
Article applicable is the genera] Article, namely, 120 of the 
Limitation Act, as the suit was really a suit for declaration of 
title. The learned Judge has relied on the case of Jagardeo Singh 
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v. Phuljhari('), though he has stated ghat he is not able to ap- 
preciate the difference between the deeds which are void and the 
déeds which are voidable. The difference is patént and has been 
explained in numerous cases. Where a deed is null and void 
there is no necessity for the party to come to court promptly and 
Where however a 
deed is good but is voidable and can be avoided at the option of 
the party aggrieved, he must come to court within three years to 
have it set aside. As pointed out by this Court in the case 
referred to above, a suit-for a declaration that a transaction 
embodied in a particular deed was from its very inception a sham 
transaction is to be distinguished from a suit for cancellation of 
the deed. The former kind of suit “does not fall within the pur- 
view of Article 91 of the second schedule to the Indian Limitation 
Act. This view has been consistently, accepted by all the High 
Courts and by their Lordships of the Privy Council. We may 
refer to the case of Sangawa v. Huchangowda(?) and the case of 
Petherpermal Chetty v. Muniandy Servan (®). 
The appeal has, in our opinion, no force and is dismissed with 
costs. DA ag 
i Appeal dismissed 


(1) [1908] I. L. R., 30 All, 375 S (2) [1923] I. L. R., 48 Bom., 166 
(3) [1908] I. L. R., 35 Cal, 551 





TASKIN FATMA (Applicant) 
VerVsus 


MOHAMMAD MUNIM BAKSH. AND OTHERS 
(Opposite parties) * 
Guardians and Wards Act (VIIT of 1890), sections 33 and 43— . 
Provisions of, applicability of—Guaerdian seeking permission to 
file suit—Orader dismissing application—Not appealable—Suit may 
be filed at guardtan’s own risk—WNot entitled to indemnity provided 
for by sub-section 3 of section 33. 


` + In order to settle a dispute between the applicant and her 
brothers regarding division of property left by their father, the 
uncle of the applicant, acting as her guardian and with the 
consent of the District Judge, entered into arbitration pro- 
ceedings and obtained an award which was made a rule of the 
court. Subsequently one QB who was married to the appli- 
cant and was also àappõinted her lawful guardian, applied for 
the Court’s permission to file a suit on behalf of his wife for 
the setting aside of the award and decree. This application — 
was ultimately dismissed by an order of the District Judge on 
the ground of male fides. Held, that the order was not one 
under section 43 of the Guardians and Wards Act and ,was not 
* F. A. F. O. No. 107 of 1927 > 
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appealable. It was „passed apparently in a proceeding under 
section 33 and it would not preyent the guardian from bringing 
the suit, if he 1s so advised, but in doing so, he acts at his own 
risk and will not be entitled to the indemnity conferred upon 
guardians acting with the advice of the court, under sub-section 
3 of section 33 

First APPEAL from an order of E. T. THURSTON ESQ., 

District Judge of Budaun. i 


Kailas Nath Katju, Shiva Prasad Sinha and Shah Zamir 
Alam, for the appellant. 


A. M. Khwaja, Peary Lal Banerji and Mushtaq Ahmad, for 
the respondents. 


The judgment of the Court was delivered by 


LINDSAY, J.—This ‘appeal is directed against an order made 
by the District Judge of Budaun on the 4th of March, 1927 in 
the Miscellaneous Case No. 34 of 1920. 


In order to understand the matter which is in contention 
before us, it is necessary to say that the appellant here, Musam- 
mat Taskin Fatma, is a minor, the daughter of one Ghafur 
Baksh, deceased. She is now married to Qayum Baksh who after 
becoming her husband was appointed by the District Judge of 
Budaun as the guardian of Taskin Fatma’s person and property 
under the Guardians and Wards Act VIII of 1890. 


Before Qayum Baksh married this minor girl her-guardian in 
the Court of the District Judge was her uncle Sattar Baksh, and 
while Sattar Baksh was acting as guardian under the court, he, 
with the consent of the District Judge, entered into certain 
arbitration proceedings in order to settle disputes between the 
sons of the deceased Ghafur Baksh and this girl Musammat 
Taskin Fatma, regarding the division of the property. Admittedly 
an award was passed, and that award was subsequently made a 
rule of the court. 


In the month of August, 1926, after Qayum Baksh had been 
appointed guardian of his wife, he presented a petition to the 
District Judge, asking for the court’s permission to institute a 
suit on behalf of his wife for the purpose of having tke award 
and the decree, which had been passed, set aside on the ground 
of fraud and collusion. 


It is apparent from the record, which is before us, that Qayum 
Baksh behaved in the most indiscreet manner and incurred the 
displeasure of the District Judge for what we must admit to be 
very good reason. When the application was put before the 
learned Judge he directed its consideration to be postponed, 
because at the time ‘he thought that the husband of the girl and 
the other members of the family were angry with each other, 
and that if their anger were allowed to cool, matters might be 
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amicably arranged. He passed an order on the 10th September, 
1926 postponing consideration of the aþplication. Then on the 
4th March, 1927 he passed the order which is now under appeal. 
All that the order says is as follows :— 
‘*Itis sufficiently clear from the events subsequent to my order of the 
toth September, 1926 and from the conduct of the applicant that the 
application was made mala fide. I dismiss it”. _ 
We understand the applicant mentioned in this order to be 
not the minor herself but her guardian Qayum Baksh. 


This order is attacked here on various grounds, and it is said 
that the application for leave to file a suit on behalf of his minor 
wife ought to have been allowed by the court on the ground that 
it was for the interest of the lady tiat such a suit should be 
brought. 


It appears to us that there is a misunderstanding about the 
nature of the proceedings in the court below and of the effect of 
the order, which was passed by the Judge on the 4th of March, 
1927 and which is sought to be set aside by this appeal. 


There are certain provisions of the Guardians and Wards Act, 
which lay down that a guardian is not allowed to do certain acts 
on behalf of his ward without the leave of the court first obtained. 
But we are not aware of any provision of the Act which makes 
it necessary for a guardian appointed under the Act to ask for 
the Court’s permission before he files a suit on behalf of his ward. 


There is of course section 33, which gives a guardian appoint- 
ed by the court the right to approach the court and ask for its- 
opinion, advice or direction on any present question respecting 
the management .or administration of the property of his ward. 
Then the section goes on to say that the court, if it thinks neces- 
sary, May Cause notice of such an application to be served on all 
persons interested. Sub-section (3) declares that if a guardian 
states in good faith the facts in his petition to the court, and if 
he acts upon the opinion, advice or direction given by the court, 
he shall bé deemed, so far as regards his own responsibility, to 
have performed his duty as guardian in the subject-matter of the 
application. So far as the matter covered by section 33 is con- 
cerned, if he has stated the facts to the court in good faith, and 
if he acts upon the opinion, advice or direction given by the court, 
he will not be held responsible thereafter on any claim to be made 
against him by his ward. 


When this application was presented by the minor’s guardian 
to the District Judge,no section was quoted under which the 
application purported to be made, but we have come to the con- 
clusion that there could have been no other section except section 
33 under which such an application was entertainable. „Section 
43 of the Act has been mentioned with the suggestion that it 
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may be supposed that the order made by Mr. Thurston on the 
4th of March, 1927 was®an order under section 43. If it was an 
order under section 43, it would be appealable under section 47. 
But we do not think that the order is one under section 43. The 
application does not at all appear to have been under that section, 
nor can we treat the order of Mr. Thurston as one regulating 
the conduct or proceedings of the guardian appointed or declared 
by the court. The order, therefore, is not one under section 43 
and is not appealable. All that can be said is that it was passed 
apparently in a proceeding taken under section 33, and that it 
must be taken that the court was of opinion that the suit which 
the guardian proposed to file was a suit which should not be 
brought. That order will not prevent the guardian from bringing 
the suit, if he is so advised, but in bringing the suit he acts at 
his own risk and will not be entitled to the indemnity which is 
conferred upon guardians acting with the advice of the court 
under sub-section 3 of section 33. Dr. Katju has undertaken on 
behalf of the guardian that any suit which he proposes to file is 
to be conducted at the expense of the guardian himself. We 
make a note’ of this undertaking, and place it on record in order 
that it may bind the guardian in any future proceedings in which 
the question of indemnity for costs may arise. We must hold, 
therefore, that no appealable order was passed by the court 
below. We therefore dismiss the appeal. We leave the parties 
to pay their own costs. , : 


Appeal dismissed 


BABUNA KUNWAR (Plaintiff) 
; 3 versus 
JAGAT NARAIN SINGH AND ANOTHER (Defendants) * 


Hindu Law—Mitakshara—Joint family property—FPartition betwecn 
uncle and nephew Grandmother entitled to a share. 


One ZS, a Hindu governed by the-AZziakshara law, died leav- 
ing him surviving a widow BX, a son J/N and anothereson /G, 
since deceased, the father of SW. By an award obtained at the 
instance of J/N and SM the family property was divided 
equally between the uncle and nephew. BÆ thereupon asked 
{or a share but was refused. In a suit by BX claiming a one- 
third share, ie/d, that the case {etl within the four corners of 
the text which contemplates a partition ‘‘on the death of the 
father” and when the partition took place between SN and J/N, 
SN was claiming an equal share with J/N by stepping into the 
shoes of his father /G and BK was therefore entitled to the 
share claimed. 


%F, A. No. 328 of 1924 
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Sheo Narain v. Janki, I. L. R., 34 All., sos (F. B.) and Xan- 
` Aaiya Lal v. Gaura, 22 A. L. J. R., Jo; referred to. 
FIRST APPEAL from a decree of BABU RAJ BEHARI LAL, 
Subordinate Judge of Ghazipur. á 


M. L. Agarwala and Kamla Kant Varma, for the appellant. 
Surendro Nath Sen and B. Malik, for the’ respondents. 
The judgment of the Court was delivered by 


MUKERJI, J.—One Bhagirathi Singh, a Hindu governed by 
the Mirakshara law, died, leaving him surviving a widow Musam- 
mat Baboona Kunwar, a son Jagat Narain and another son, since 
deceased, Jai Gobind, the father of Sham Narain. The family 
possessed jomt property. By an award, obtained at the instance 
of Jagat Narain and Sham Narain, the family property was divid- 
ed equally between the uncle and nephew. Baboona Kunwar, 
thereupon, asked for a share but was refused. She then insti- 
tuted the suit, out of which this appeal has arisen, for the separation 
of a third share for her. 


Sham Narain alone defended the suit. His case was that the 
plaintiff was not entitled to any share under the skastras and that 
she was possessed of considerable property, being her stridhan, 
and, therefore, she did not require any other property for her 
maintenance. The court below held that the plaintiff had no 
property which could support her and that, in the circumstances 
of the case, the plaintiff could not get a share and that she must 
look to her son, Jagat Narain, for her support. - - 


The plaintiff has appealed. No attempt has been made, on 
behalf of Sham Narain, to support the decree of the court below 
on the ground that the plaintiff possessed property sufficient for 
her maintenance. ` The only question which we have to decide in 
this appeal is whether in the case of a partition between a son 
and a grandson of a female, the latter is entitled to a share, the 
grandson being the son of a son who is other than the surviv- 
ing one. - 

The learned Subordinate Judge was of opinion that the pre- 
sent ĉase was governed by the Full Bench case of Sheo Narain v. 
Janki(+f. In that case the facts were materially different, inas- 
much as the partition was between the female claimant’s son and 
his own sons. The learned Judges pointed out that there were 
two texts of the sage Vagyabalka relied upon by the author of 
Mitakshara and these, considered only two cases of partition. 
One case was when the father was alive and the partition pro- 
ceeded in his life-time and the other case was when he was dead 
and the descendants proceeded to divide the property among 
themselves. In the former case, they pointed out, the “ father’s 
wife ” took, as such, a,share. In the latter case, the “ mother ” 

(1) [1912] I. L. R, 34 All., 505 
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`> vy 
took as such a share. If was further stated that Vinjyaneswara - 


did not contemplate the case of a partition between a father and 
his own sons, and did not provide for a share for the father’s 
mother, in such a casc. The case before us is, clearly, not the 
same as was submitted for the consideration of the Full Bench. 
Here, as already stated, the partition is between a grandson and 
paternal uncle. of the grandson. The case falls within the four 
corners of the text which contemplates a partition “on the death 
of the father’. Colebrooke in his translation of the Witakshara 
translates the text of Yagyabalka bearing on the point in the 


following language: “ Of heirs dividing after the death of the . 


father let the mother also take an equal share”. Probably a 
better translation would be as follows: “ When there is a parti- 
tion on the death of the father, let the mother take an equal share”. 
It is agreed on all hands that if this text applies, the plaintiff 
would be entitled to a third share. In our opinion there can be 
no doubt that this text is directly applicable. Although, strictly 
speaking, in a joint Hindu family governed by the Mitakshara 
law, every male member in the family is the owner of every por- 
tion of the joint family property, still it is the head of the family 
who is supposed to ‘own’ the entire property. The passage 
quoted above occurs after Vinjyaneswara has discussed the separ- 
ate and joint family properties. It seems to us to be clear that 
when he was speaking of the division of father’s property, 
he was speaking both as regards the separate and the joint 
family property. The only question material, therefore, is who 
is the person that should be called the father in the present case. 
The point seems to us to be so clear as not to admit of any two 
opinions. Sham Narain and Jagat Narain, when they divided the 
family property, did not seek the division of Jai Gobind’s property. 
Sham Narain, stepping into the shoes of Jai Gobind, claimed an 
equal share with Jagat Narain. Jagat Narain’s father Bhagirathi 
was therefore zke father on whose death the partition has taken 
place. In this view the plaintiff, as the mother of Jai Gobind 
and Jagat Narain, would be entitled to a share equal to that of 
her sons. Thus -she would be entitled to a third share in the 
property. a“ =F 
The case of Kanhaiya Lal v. Gaura(!) has been brought to 
our notice. In this case the grandsons of one Nain Sukh by 
his only son Chhunni claimed a partition between themselves. 
The question was whether Nain Sukh’s widow (the grandmother 
of the claimants for partition) was entftle® to a share. It was 
held that she was. The case of Sheo Narain v. Janki(*) was 
distinguished. But we need not consider that case. It may or 
may not support the case of the plaintiff before us. We are of 
opinion that on the text quoted in the Full Bench case aforesaid, 


°. (1) [1924] 22 A. L. J. R., 890 
(2) [1912] I. L. R., 34 All., 505 (F. B.) - 
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the plaintiff is entitled to the share claimed. 
We allow the appeal, set aside the decree of the court below 


and decree the plaintiff’s claim for a third share. The contesting 
defendant will pay the appellant’s costs in both the courts. 


Appeal allowed 


EMPEROR 
VEPSUS 
SHEO’DIN AND OTHERS * 


Cina Procediire Code, sectton 307—Reference against verdict of 
jury—Reasons for convicting accused—Judge’s duty to state in full. 

In making a reference under section 307 of the Criminal 
Procedure Code the Judge'should, in effect, show the reasons 
for convicting the accused in as clear a manner as he would 
have done if the case had not been a jury case and he had had 
to write a convicting judgment. 


GRIMINAL REFERENCE by BABU RAJA RAM, Sai Judge 
of Cawnpore. ; 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


Brijmohan Lal Dave and Hem Chandra Mukerji, for the 
opposite parties. 


The following Dinan were danad: — 


Boys, J.—This is a reference by Mr. Raja Ram, Sessions 
Judge of Cawnpore, of acase in which a jury have found nine men 
not guilty of the dacoity which they were alleged by the -prosecu- 
tion to have committed. Section 307 of the Code of Criminal 
Procedure gives the learned Judge power to refer a case like this, 
but directs him when referring it to record the grounds of his 
opinion that it is necessary for the ends of justice to submit the 
case. We have read the referring order, and it gives us no in- 
formation at, all beyond that thére are two witnesses, Banjari and 
Tulsi, for the prosecution who state something unspecified, and 
the evidence of a Sub-Inspector, Amanul Haq, who speaks to the 
absconding of one of the accused: The rest of the referring order 
is confined to brief statements that there is no evidence to support 
this or the other allegationsmade by the accused. The learned 
Judge’s referring order should certainly have been in the nature 
of a judgment which would give this Court a proper summary of 
the evidence for the prosecution and the reasons of the learned 
Judge for holding it to be credible. The charge to the jury 
obviously cannot supply this Court with the necessary inform- 

*Cr, Ref. No. 444 of 1927 
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ation as to the evidence and asto the opinion of the Judge 
in regard thereto. In directing the jury, itis, of course, open to 
the Judge to state his opinion of the value of that evidence; 
but when he disagrees with the verdict of the jury, it is obviously 
desirable that he should state his reasons much more fully. 
Against 8 out of 9 of the present accused persons we have the 
evidence of Banjari and Tulsi, and against the ninth Tulsi gives 
no evidence. Banjari is an approver, and we do not find that 
there is any suggestion at all that his evidence was corroborated 
except by the evidence of Tulsi, and in the case of some of the 
accused, identification of them in jail by some witnesses. It is 
manifest that -Tulsi is in the position of an accomplice himself. 
He declares that he was present in the gang that was ‘going to 
commit this dacoity, and that he only left it because it was 
postponed on the night on which it was originally intended to 
commit it. He also says that he had agreed to commit a dacoity 
in another place with the same gang two or three nights later, but 
some members of the gang failed to-turn up. If the learned 
Judge had endeavoured to examine, for the purpose of informing 
this Court, the evidence for the prosecution, he would have seen 
that the evidence of identification in jail was utterly worthless. 
One or other of the accused and sometimes batches of them were 
put up on several occasions for identification by one or other 
of the prosecution witnesses. A sample of the worthlessness of 
the identification is to be found in the record of the identification 
proceedings of the 7th of April when Musammat Rampiari, Raja- 
ram and Kasim were invited to identify Sheodin, Sheoram, Mania 
Singh, one Ramlal and Bala: Musammat Rampiari identified 
only Mania Singh, z.c., one person alleged to be one of the dacoits, 
and another person wrongly. Rajaram is said to have identified 
three rightly, but also identified two wrong persons. Kasim failed 
to identify a single right person and identified four wrong persons. 
Yet the evidence of this latter witness, Kasim, was put to the 
jury as being of some weight against Subhani. It is manifest that 
an examination of these identification proceedings would have 
given the Judge reason to pause before he referred this case. It 
is quite superfluous to examine it in greater detail. It would be 
most unjust to the jury who heard this evidence to say that their 
verdict was in any way perverse, and it even appears to us the 
only possible verdict at which they could arrive. 


The reference is rejected. e 


ASHWORTH, J.—I fully concur. The words in section 307 of 
the Code of Criminal Procedure “ recording the grounds of his 
opinion” mean, in my view, that the Judge making a reference 
should, in effect, show the reasons for convicting the accused in 
as clear*a manner-as he would have done if the case had not been 
a jury case and he had had to write a convicting judgment. The 
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High Court has not got the witnesses before it, and it appears to 
me impossible in many cases for it to convict on evidence that it 
has not heard, unless it is assisted in examining that evidence by 
a judgment written by the Judge who heard that evidence. In 
referring a case under section 307, the Sessions Judge takes on 
himself the responsibility of requiring this Court to “ consider the 
entire evidence ” (as stated in sectién 307 (3), Criminal Procedure 
Code); and if the Sessions Judge fails to write what is in effect a 
judgment, as stated above, there is a risk that he may too lightly 
put this Court to the trouble of considering the entire evidence. 


By THE CourRT.—The result is that the accused will be 
acquitted and will be forthwith released from jail, unless their 
detention is required in accordance with law in connection with 


any other matter. . 
Reference rejected 


AZIZ AHMAD KHAN AND OTHERS (Plaintiffs) 
7 VETSUS 
CHHOTE LAL AND OTHERS (Defendants) * 


Transfer of Property Act, sections 74, 82 and 95—Provisions of— 
Suit for contrib:tion—When not time-barred—Limitation ’ Act— 
Article 132, application of—“ Encumbrance” and “ Amount of 
any other encumbrance ’—Interpretation of the expresstons—Method 
of calculating contribution. 


The right to enforce contribution arises on payment and 
under Article 132 of the Limitation Act, the person making the 
payment has 12 years within which to enforce the charge. 

The word “‘subrogation’’ means substitution and the rule of 
substitution has been adopted and applied by courts of equity 
on the principle *‘ He who seeks equity must do equity”. 

How far a party seeking contribution is to be subrogated 
to the position of the mortgagee redeemed must depend accord- 

sing to the circumstances of the case. - 


Digambar Das v. Harendra Narayan Pandey, 14 C.W. N., 
617, approved. Ahmad Wali Khen v. Shamsh-itl-Jahan Begam, 
I. L. R., 28 Ali„ 482 (P. C.), referred to. 


There is no justification [or reading the word ‘‘encum- 
brance ”’ in section 83 of the Transfer of Property Act, as 
‘mortgage’? nor for holding that the words ‘“‘ amount of any 
other encumbrance” mean “ proportionate mortgage money 
payable according to a rule of contribution’. Hariraj Singh 
v. Ahmad-iddin, 1. L. R., 19 All., 545, considered. 


The same mortgagor executed several mortgages of portions 
.of his ımmovable property, on different dates, in favour of 
oa * F. A. No. 95 of 1924 
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different persons. Some of the properties were more than once 
mortgaged. A puisne mortgagee, who had paid, on roth July, 
1916, the decretal amount, not as a puisne encumbrancer bat 
as a purchaser of the property mortgaged on 23rd September, 
1899, and who had also, prior to the deposit of the decretal 
amount, become, by certain benami purchases, owner of a part 
of the property ın dispute, sued for contribution within 12 years 
of the date of payment. Æeld, (x) that the suit was not time- 
barred: Raj Kemint Debi v. Mukanda Lol Bandapadhaya, 
37 1. C., 868, dissented from. Shib Lal x. Munm Lal, I. L. R., 
44 All., 67, S.C., 19 A. L.J. R., 840, Ashfaq Ahmad v. Wazir 
Ahl, I. L. R., 14 All, 1, Har Prasad v. Raghunandan Prasad, 
LL. R, 31 All., 166, referred to. 

(2) that the only thing necessary for a proper adjustment of 
liabilities of the several properties owned by the parties, for 
purposes of calculating contribution, was the ascertainment of 
the amounts of the mortgages under which the particular 
properties were liable 

FIRST APPEAL from a decree of BABU GANGA NATH, Subor- 
dinate Judge of Moradabad. 


Kailas Nath Katju, Mukhtar Ahmad, Shiam Krishna Dar 
and, Narain Prasad Asthana, for the appellants. 


Hamid Hasan, Surendro Nath Sen, Peary Lal Banerji, 
Kailas Chandra Mital, Kamla Kant Verma, Surendro Nath 
Verma and Shabd Saran, for the respondents. 


The judgment of the Court was delivered by 


MUKERJI, J.—The appellants before this Court were the 
plaintiffs in the court below. They brought the suit out of which 
this appeal has arisen for recovery of Rs. 26,972-8 by sale of 
certain villages, and, in the alternative, for recovery of different 
items of money by way of contribution, to be enforced against 
certain properties held by some of the defendants. Á 


The suit has been dismissed on two grounds, namely, one, 
that the plaintiffs did not put before the court sufficient materials 
to enable itto work out the respective burdens to which the 
properties might be liable, and the other, that the plaintiff has 
- failed to implead certain people who are necessary fora proper 
determination of the suit. 

The respondents support the judgment on these two points 
taken by the court below and also on the ground of limitation. 
The court found that the suit was not time-barred. 

The points for determination in this appeal are. 

1. Whether proper parties are before the court and, if not, 
whether, with a view to the provisions of Order 1, rule 9 of the 
Civil Procedure Code, the court should not have added the neces- 
sary parties and then -determined the suit ? 

2. Whether the record does furnish sufficient materials for 
a proper adjudication on the merits of the case ? 


Mukerji, J. 
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3. Whether the suit should have ebeen dismissed on the 
ground of limitation as well ? 


The facts of the case, so far as we are concerned with them 
in this appeal, are all admitted and are as follows. : 


One Jamil-ul-Rahman was the owner of considerable immov- 
able property and was ina state of chronic indebtedness. He 
entered into eight transactions with respect to his properties, and 
they will be stated presently. The suit for contribution is based 
on the transaction No.6 which will be detailed at its proper 


I. 


On 22nd September, 1897 Jamil-ul-Rahman, whom we shall 
hereafter call the mortgagor, made a simple mortgage for 
Rs. 12,000 of five properties, namely, a house in Moradabad, the 
villages Nagla, Rasulpur, ‘Ganwari’ and two other villages. The - 
mortgage was in favour of one Parshadi Lal, who has died, but 
his legal representatives are on the record, as defendants Nos. 5 
to 8. i 


H. 


Jamil-ul-Rahman mortgaged, on roth March, 1899, fora sum 
of Rs. 1,000, a five-diswa share in village Shadipur in favour of 


one Ganpat Rai, whose legal representative is a party to the suit, 
as defendant No. 19. ; 


ITI. 


The mortgagor mortgaged, on the same date, namely, roth 
March, 1899, another five ééswa share of the village Shadipur 
for a sum of Rs. 1,000 in favour of Jawahir Lal, whose legal- 


representative ison the record, among the defendants, as the 
defendant No. 20. 


2 


IV. 


Jamil-ul-Rahman mortgaged to Hargu Lal on 11th April 
1899, fora sum of Rs. 8,009, three items of property, namely, 
Asmauli Mahal Green, Asmauli Thok Dhanno and the house 
mentioned in connection with transaction No. 1. Hargu-Lal is 
a party fo the suit as defendant No. 33- On foot of this mort- ` 
gage of Hargu Lal,a decree was passed in his favour in suit 
No. 72 of 1911. In execution of the decree the property des- 
cribed as Asmauli Mahal Green was sold at an auction sale and- 
was purchased by one Rahladi Lal, the defendant No. 35, for 
Rs. 40,000. This sale satisfied the mortgage entirely and left a 
balance in favour of the mortgagor. : 


V. 


Jamil-ul-Rahman, on 29th July, 1899, mortgaged for Rs. 8,000 
the three properties mentioned in connection with the’ trans- 
action No. IV along with three other properties, namely, Nagla, 
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Munda Khera and-a grove in the village of Asmauli. Hargu Lal CIVIL 
filed a suit which was numbered as 219 of I91r and gota final T928 
decree for sale. One Chhote ‘Lal, a party to the decree, who — 
was a subsequent mortgagee of the village Nagla and who had AZIZ 
purchased a part of it satisfied the decree by a payment in full AEMAD 
on 12th August, 1916. The amount he paid was Rs. 31,734-4. ? 
Chhote Lal’s mortgage was dated 1oth March, 1908. He became CHHOTE 
a subsequent purchaser of the village Nagla through benami pur- bar 
chases and later through direct purchases. These facts are Mukerji, J 
however not very material for our present purposes. Chhote 

Lal, having paid off the decree of Hargu Lal No. 219 of IQII, 

sold off his rights acquired by the payment to one Shafi Ahmad. 

Before hedid this, he took asum of Rs. 10,000 from one 

Hidayat Ali and purported to release the property in his hand, 

from liability. 





VI. 


f Jamil-ul-Rahman made a mortgage of ten items of property 

in favour of the same Hargu Lal, on 23rd September, 1899, for 
a sum of Rs. 5,000. On foot of this mortgage, the decree 
No. 220 of 1911 was passed, on 26th July, 1911. The proper- 
ties mortgaged were :— / 


(a) Nagla, (4) Jalalabad, (c) Munda Khera, (d) Asmauli 
Mahal Green, (e) Asmauli Thok Dhanna, (f) Asmauli Thok 
Sarjit, (g) The grove in Asmauli, (4) Shadipur, (¢) Inayatpur, 
and (7) House in Moradabad. 

Having obtained the final decree on 16th May, 1914, Hargu 
Lal took out execution of his decree. Chhote Lal, who was 
again a party to the decree, as a puisne mortgagee of village 
Nagla, and as a subsequent purchaser of the village, paid in full 
the decretal amount which exceeded Rs. 20,000, on 19th July, 
1916. He, thereafter, sold all the rights that he acquired by 
such payment to the plaintiff No. 1 and Tahauwar Shah Khan, 
the predecessor-in-title of the remaining plaintiffs. The plaintiffs 
sought to recover Rs. 26,000 and odd, as is stated in the begin- 
ning of the plaint, by the sale of the items (A) and (2) alone, on 
the ground that other properties were subject to prior mortgages. 
This portion of the claim has been abandoned and is no longer ' 
before us. 

VII. 


Jamil-ul-Rahman mortgaged to one Ganga Dei on 21st April, ə 
1901, the five items of property which were mortgaged in trans- 
action No. 1 to Parshadi Lal and, along with them the village of. 
Bundra. Musammat Ganga Dei paid off Parshadi Lal’s mortgage, 
and having brought a suit for sale, sold some property, and her 
decree was satisfied. : 

VIII. 
Jamil-ul-Rahman mortgaged to Dharam Das for Rs. 8,000, 
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CIVIL on 23rd February, 1901, Shadipur amd Bhojra. Dharam Das 
filed the suit No. 173 of 1913 and proceeded to execute his 


Me decree. At the instance of Chhote Lal, such rights as he had 
AZIZ. acquired by satisfaction of decree No. 220 of 1911 (mentioned 
SEMAD above) were notified, and one of the properties mortgaged, 
v. namely, Shadipur was sold, subject to Chhote Lal’s charge. The 


CHHOTE decree-holder or his representatives purchased the property and 

ia paid off the encumbrances No. II and III mentioned above. 

Mukerj1, J. Defendants 21 to 24 are the legal representatives of Dharam 
Das. 


The plaintiffs’ claim now is that their predecessor-in-title, 
Chhote Lal, discharged the burden created by the transaction 
No. VI on the several properties mortgaged on 23rd September, 
1899. They claimed that the respective owners should make 
good the sums that may be found recoverable from the scveral 
properties, and, in default, the monies may be realised by sale of 
the several properties. 


We now proceed -to consider the several points that have 
been set forth above as arising for determination at the present 
stage of the litigation. 


The first point is one of limitation. We have already said 
that the~claim to enforce the payment of money by sale of two 
properties has been abandoned before us. This relief had been 
claimed on the ground that Chhote Lal, having satisfied the 
decree passed in favour of Hargu Lal, on foot of the mortgage 
of 23rd September, 1899 (transaction No. VI) had stepped into 
the shocs of the mortgagee Hargu Lal and was, therefore, 
entitled ‘to recover by suit, the money actually paid by him, from 
all or some’of the properties mortgaged under the said transaction 
No. VI. The plaintiff sought to exclude 8 out of the 10 pro- 
perties on the ground that they were either sold in execution of a 
prior mortgage or were subject to prior mortgages. We need 
not consider whether the claim to enforce the original mortgagees’ 
rights, by Chhote Lal or his legal representatives, would be 
barred by time or not. The learned Subordinate Judge held, in 
accordance with a judgment of this Court in Skió Lal v. Munni 
Lal (*) that such a ‘suit would not be time-barred. We need 
not express any opinion at present as to how far this case was 
rightly decided. It would probably be necessary to re-consider 
the law laid down there when a suitable occasion arises. The 
contention, however, before us is not whether a puisne mortgagee, —7 
by paying a prior mortgage, gets 12 years’ time from the date of 
payment within which to enforce his newly acquired rights. 
The question before us is whether Chhote Lal, having paid the 
decretal amount, not as a puisne encumbrancer, but as a pur- 
chaser of the village of Nagla, was entitled to exact contribution 

(1) [1921] I. L. R., 44 All., 67, S. C. 19, A. L. J. R., 840 
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from the remaining 9 properties ; and whether this claim for 
-contribution is within time. We have already said that Chhote 
Lal acquired the property of Nagla. It is stated in the judgment 
of the court below, and it was admitted before us that Chhote 
Lal had, prior to the deposit of the decretal amount, become, by 
certain benami purchases, the owner of a part at least of Nagla. 
His right to contribution has not been denied before us and it 
has not been contended that Chhote Lal’s right to contribution 
has not passed to the plaintiffs. We, therefore, proceed to consi- 
der the question, on the basis of the facts that a right of contri- 
bution does exist in the plaintiffs, who stand in the shoes of 
Chhote Lal. 


-The payment by Chhote Lal of decree No. 220 of 1911 was 
made on 19th July,1916. It is claimed for the plaintiffs that 
. their suit for contribution is within time, having been brought 
within 12 years of 19th July, 1916. The contention of the res- 
pondents is that by satisfaction of the mortgage decree, Chhote 
Lal was subrogated to the position of Hargu Lal asa mortgagee 
of the date 23rd of September, 1899 ; that the plaintiffs’ right to 
enforce the contribution was virtually a right to enforce the 
mortgage of 23rd September, 1899 and that the suit having 
been instituted more than 12 years from 1899 is barred by time. 
Reliance has been placed on a Calcutta case, Raj Kamini Debi 
vy. Mukanda'Lal Bandapadhya. (*) We have carefully examined 
the case, but are unable to agree with it: 


The argument that found favour with the learned Judges of 
the Calcutta High Court was this. A puisne mortgagee who 
satisfies a prior mortgage is subrogated to the position of the 
prior mortgagee, and in order to enforce the ‘rights acquired by 
him on such payment under section 74 of the Transfer of Pro- 
perty Act, he has the same period of limitation as the mortgagee 
who has been redeemed. This, in our opinion, is a correct pro- 
position, though it militates against the view taken in this Court 
in the case of Skid Lalv. Munni Lal(?), quoted above. It was 
pointed out that where a usuffuctuary mortgage is redeemed by 
dne of the mortgagors, and he obtains possession of the property, 
the period of limitation within which his co-mortgagor caf redeem 
his share of the mortgaged property from the co-sharer who has 
already redeemed the entire property is the same as has been 
prescribed for the redemption of the original mortgage. This 
is again a right proposition of law and iş supported by the Full 
Bench case of this Court, namely, Askfag Ahmad v. Wazir 
Ali(*). Further it was pointed out that where one of the mort- 
gagors redeems a prior mortgage, he is subrogated to the rights 
of the prior mortgagee and on that account has a priority, in 
enforcing a right of contribution, over transferee of a co-mort- 

(1) [1920] 57-1. C., 868 (2) [1921] 19 A. L. J. R., 840 
(3) [1889] I L. R., 14 All, 1 
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gagor, although the actual payment thatgave the plaintiff a right 
to enforce contribution was made subsequent to the mortgage- 
made by the co-mortgagor. This is in accordance with a decision 
of this Court in Har Prasad y. Raghunandan Prasad (') and is, 
undoubtedly, a correct proposition of law. On the basis of these 
three statements of law, it was held, in the case of Raj Kamini 
Debi v. Mukanda Lal Bandopadhya(*), that a suit to enforce 
contribution 1s a suit to enforce the rights of the prior mortgagee 
and that therefore the remedy of the prior mortgagee must be . 
availed of within the period within which. the prior mortgagee 
could enforce his remedies. The learned Judges recognise that 
this view might be hard in certain cases, but remarked that they 
were unable to come to any other conclusion. 


With due respect, it appears to us very clearly, that the 
learned Judges have missed the point. We have to look to the 
principles on which the first three propositions of law, enunciated 
above, are based and we shall at once see why in the case of a 
suit for contribution, a different rule must apply. 


Before we proceed further, it will be important to note that 
the word “subrogation” is not to be found within the four 
corners of the Transfer of Property Act. The word “subrogation” 
means substitution. The rule of substitution has been adopted 
and applied by courts of equity, on the principle, “He who seeks 
equity, must do equity”. If a certain party owning property and - 
his property are relieved from a certain liability, it is the duty 
of the owner to see that the party who relieves is not allowed 
to suffer. ‘This is the principle of subrogation. Now let us 
examine the three principles from which the learned Judges of 
the Calcutta High Court thought that the fourth’ proposition 
followed. 


Where a puisne mortgagee redeems a prior mortgage, he 
acquires the rights of the prior mortgagee. This is under section 
74 of the Transfer of Property Act. By such payment the 
puisne mortgagee, redeeming the prior mortgagee, only temporarily 
relieves the subsequent mortgagees or the mortgagor from the 
burdtn of the earlier mortgage. He is allowed to step into the 
shoes of the prior mortgagee only in order that he might enforce 
the very remedies which were open to the prior mortgagee. 
There is no reason'why a redemption by him should extend the 
duration of the liability of the mortgagor or subsequent mort- 
gagees, by extending.the period of limitation. There is no 
principle, therefore, on which the remedy of the prior mortgagee 
could be extended for the benefit of the puisne mortgagee making 
the payment. In this connection the case decided in this Court, 
namely, Sib Lal v. Munni Lal(*), may have to be considered 


(1) [1908] I. L. R., 31 All., 166 (2) [1920] 57 I. C. 868 
(3) [1921] I. L. R., 44 All, 67; S. c, 19, A. L. J. R., 840 
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again. The learned Judges in this case thought that the sub- 
sequent mortgagee, by making the payment, came within the 
purview of section 95 of the Transfer of Property Act and by 
the act of payment, acquired a charge over the properties re- 
deemed by him. If we read section 95 of the Transfer of Pro- 
perty Act, we shall at once see that this section has no application 
whatsoever to the case of a puisne mortgagee satisfying the prior 
mortgage The learned Judges remarked that they were applying 
the principle underlying section 95 of the Transfer of Property 
Act and thatit had been held that it was not exhaustive. The 
Icarned Judges evidently had in their mind the case of Ahmad 
Wali Khan v. Shamsh-ul-Jahan Begam(?) decided by their 
Lordships of the Privy Council, where it was held that although 
it might be said that section 95 applied only to the case of 
usufructuary mortgages, that it could be read and it should be 
read as applying to all classes of mortgages. We are not aware 
of any case in. which it has ever been held by the Privy Council 
that section 95 of the Transfer of Property Act applied to the 
case of a payment made by a puisne mortgagee. 


The second proposition of law is that where one of the mort- 
gagors redeems a prior mortgage and obtains possession from 
the mortgagee, aco-mortgagor can redeem him only within the 
period within which he could redeem the original mortgagee. 
This is'so because the redemption by one of the mortgagors does 
not serve in any way to extend the period of limitation in favour 
of the co-mortgagor. The co-mortgagor had the usual 60 years’ 
period of limitation for redemption. The fact that a co-mortgagor 
by redemption has stepped into the shoes of the mortgagee and 
has been allowed to hold the property, other than his own, as a 
security for enforcing payment by his co-mortgagors, is no ground 
for granting an indulgence to the co-mortgagor who wishes to 
redeem later, by extending the period of limitation. 


The third proposition of law is that a mortgagor who redeems 
a joint mortgage is entitled to the priority of the mortgagee as 
against a subsequent transferee of the co-mortgagor. This is so 
because the burden that has been relieved was of a debt prior in 
date to the subsequent, encumbrance and the party who has 
relieved the earlier burden cannot be allowed to suffer. 


The doctrine of subrogation has been applied for the benefit of 
a party making the payment in suitable cases and cannot be 
applied to the disadvantage of that party. , Where a suit is brought 
to enforce a contribution, which is based on the maxim, ‘equity is 
equality’, it is only partially right to say that the party making 
the payment and relieving the co-mortgagor’s property from burden 
is subrogated to the position of the mortgagee. It is clear that 
he cannot enforce the right-of the mortgagee to sell all or any of 
f (1) [1905-06] I. L. R., 28 All., 482 
39 : 
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the properties to realise the entire mogey recoverable by him. 
The mortgagee would be entitled, without any restriction, to 
enforce the payment of the entire mortgage money against any 
one of the properties he might choose to proceed against; but the 
mortgagor seeking contribution has to exempt his own property, 
(if it has not been sold) and must bear a proportionate part of the 
mortgage money. Then, he has to split up his claim and must. 
ask for a proportionate payment from the owners of the remaining 
properties. Properties would contribute some more and others 
less according to the respective values of the ‘properties. Thus it 
is clear that a co-mortgagor seeking contribution is not exactly in 
the same position, in all respects, as the mortgagee whom he has 
redecmed. It was held in a Calcutta case, Digambar Das v. 
Harendra Navain' Pandey (+), that how far a party seeking contri- 
bution is to be subrogated to the position of the mortgagee 
redeemed must depend according to the circumstances of the case. 
We approve, (with respect), of some of the remarks made in that 
learned judgment. At page623, Col. 1 will be found the following: 
“It is only by a fiction of law that the mortgagor who redeems the 
security is substituted in the place of the orginal creditor, and although 
it is sometimes said that the substitute is put in all respects in the place 
of the party to whose rights he is subrogated, even a superficial consider- 
ation will show that the statement is too broad and requires qualification’’. 
The learned Judges quote authorities for their statement in 
column 2 of the same page, namely, “the extent to which subroga- 
tion would be carried in a particular case must be governed by 
equitable considerations’. This isa statement of law with which 
we agree. Then the learned Judges say, “If therefore one of 
several mortgagors satisfies the entire mortgage debt, though upon 
redemption he is subrogated to the right and remedies of the 
creditor, the principle has to be so administered as to attain the 
ends of substantial justice regardless of form; in other words, the 
fictitious cession of the. rights and remedies of the creditor in 
favour of the person who effects the redemption, operates only to 
the extent to which it is necessary to apply it for his indemnity and 
protection”. This statement of the law is undoubtedly correct. 


Thete can be no doubt that where.a right of contribution 
exists, that right comes into play only when a payment is made. 
It would be absurd to say that although the right to exact contri- 
bution arose in Chhote Lal on roth July, 1916, the limitation 
against him had begun to run on 23rd September, 1899 (the date 
of the mortgage) and that it had already been time-barred on 23rd 
September, 1911, że., even before the right accrued. 

The principle of subrogation may have been applied and adopt- 
ed by the Transfer of Property Act in certain cases, but the law 
that actually governs is that which is enacted within the four 

(1) [1910] 14 C.W. N., 617. 
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corners of the Transfer of Property Act. The maxim of law is 
well known, véz., ‘whereethere is law, there is no equity.’ Where 
legal rules are clear, equitable rules cannot be applied. Supposing, 
therefore, that equity would require that Chhote Lal’s right to 
contribution should be co-extensive with Hargu Lal’s right, we 
have to be governed by the provisions of sections 82 and 95 of the 
Transfer of Property Act read with section 100 of the same Act. 
The right of ‘contribution in India, where the Transfer of Property, 
Act is enforced, arises under the provisions of section 82 of the 
Act. Under the view expressed by their Lordships of the Privy 
Council in the case of Ahmad Wali Khan v. Shamsh-ul-Jahan 
Begam(') quoted above, section 95 is equally applicable. On the 
satisfaction, therefore, of a mortgage by a co-mortgagor, a charge 
arises in favour of the person making the payment and that charge 
can be enforced under section 100 of the Transfer of Property 
Act. Thus we have the clearest sanction for holding that the 
right to enforce arose on payment and, under “Article 132 of 
the Limitation Act, the person making the payment has 12 years 
within which to enforce the charge. 


We hold, in disagreement with the case of Raj Kamini Debi 
y. Mukanda Lal Bandapadhya (*) , that the suit is not time-barred. 


The second and third points may be taken together. The 
argument that has found favour with the leamed Subordinate 
Judge is this. Some of the properties which are the subject-matter 
of the 6th transaction were dealt with by previous mortgages. 
Under section 82 of the Transfer of Property Act, each property 
is liable to contribute proportionately to its value. The value of 
a particular property is to be determined where it is subject to “any 
other encumbrance” by deducting from the actual value of the 
property the ‘amount of such encumbrance’. It is argued that 

‘the encumbrance means mortgage and that the ‘amount of the 
encumbrance’ must be taken to be the proportionate charge that 
would exist on a property, if it happened to be previously mort- 
gaged along with other properties. To illustrate the meaning, if 
properties C, D and E are subject to a particular mortgage and, for 
purposes of contribution, their values have to be determined, we 
must see whether these or any of these properties are subjèct to 
any prior mortgages and whatare the properties along with which 
they have been mortgaged. Then we have to determine what 
would be the proportionate liability under the prior mortgage of 
each of these properties. This argument, which found favour with 
the learned Subordinate Judge, appears to us to be unsound and 
‘opposed to the plain words of section 82 of the Transfer of Pro- 
perty Act. f 


To start with, the word ‘ encumbrance ’ does not necessarily 
mean a mortgage. The word encumbrance has not been defined 


(1) [105-06] I. L. R., 28 All., 482 (2) [1920] 57 I. C., 868 
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in the Transfer of Property Act and we must interpret it in the 
manner in which it has been used in lega? parlance. Wharton in 
his law Lexicon defines it as “ a claim, a lien or liability attached 
to property ; as a mortgage, a registered judgment, etc”. If this 
definition be correct, and we must assume that it is correct, we 
shall see that a mortgage is not the only thing which can be 
described as an encumbrance. Stroud, in his Judicial Dictionary, 


` points out that a lease might be an encumbrance in certain cases. 


We have no doubt that the word encumbrance has a larger. 
meaning than a mere mortgage. The Transfer of Property Act 
deals largely with mortgages and if, by the use of the word 
encumbrance, the framers of the Act meant only a ‘ mortgage’, 
nothing would have been easier for them than to. use the word 
mortgage and not the word ‘encumbrance’. Where out of one 
of the properties mortgaged, an estate, say, in the shape of a 
permanent lease, has been carved out, before the making of the 
mortgage, out of the satisfaction of which the question of con- 
tribution arises, the value of the property mortgaged, for the 
purpose of contribution, must necessarily be the value of the 
property minus the value of the permanent Jease. The owner, 
before the mortgage, may have very much impaired the value 
of his property by the execution of a permanent lease of a consi- 
derable portion of the estate. In the circumstances the value 
for the purposes of contribution must be determined by deduct- 
ing the value of the lease from the market-value of the property 
asa whole. Then, again, a property mortgaged may be subject 
to an attachment at the date of the mortgage. The attachment 
will be an ‘ encumbrance’ if it be still subsisting at thé date of 
enforcement of contribution. If this view of the word encum- 
brance be right, it is clear that the framers of section 82 were 
not contemplating only prior mortgages when they uséd the 
word encumbrance. This would considerably diminish the 
weight of the defendant’s argument that the ‘amount of an 
encumbrance’ was meant to be the proportionate amount of 
mortgage money which could be attributable toa property in a 
suit for contribution. ` 


Where the language of a statute is plain in itself, it is “not 
open to the interpreter to add to it or to deduct from it or even 
to consider whether the rule is likely to create hardships in 
particular cases if it be read in its ordinary sense. The words 
themselves alone must be considered to see the intention of the 
law given (see page ‘66, Craies’ Statute Law, Edition of 1923, 
Broom’s Legal Maxim, Edition of 1924, p. 343). 


To give effect to the contention of the defendants, we have 
to add considerably to the language of section 82. Assuming 
that the word encumbrance has been uscd in a much yarrower 
sense, namely, in the sense of mortgage alone, the amountof an 
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encumbrance or mortgage will be what has been described in the 
Transfer of Property Act itself as ‘the mortgage money,’ namely, 
the principle amount and the interest. If we ask ourselves the 
question, ‘ what is the amount of a prior mortgage on a particular 
property ?’ we would readily get the answer which would indicate 
the total amount of the mortgage money. Nobody would think 
of saying “ although the total amount of mortgage money recover- 
able from this property is Rs. 10,000, yet, because with this 
property and several others have been together mortgaged, the 
mortgage money on this property is really Rs. 2,000”. We can- 
not, except by doing violence to the language of the section, 
read the words “ amount of any other encumbrance ” as meaning 
“the amount which would be payable by the property, having 
regard to the proportionate value of this property and any other 
property which may be subject to the same mortgage”. 


It has been urged that if we do not accept the defendants’ 
interpretation, we shall be doing great injury to the defendants, 
inasmuch as some of the properties which have been more than 
once mortgaged, will practically escape from contribution. For 
example, it was pointed out that the house property has been 
subject to three previous mortgages, namely, transactions No. I, 
IV and V and that the total amount of the mortgage money 
payable under them would be no less than Rs. 28,000. It is 
urged that the house would practically be worth nothing—if we 
attempt to deduct Rs. 28,000 from the value of the property. 
In fact, the property has been valued at only Rs. 6,000. This 
argument need not deter us. There are several answers to this 
objection. The argument comes to this only, that if we read 
section 82, naturally we shall be obliged to exclude some of the 
properties which are heavily encumbered from contribution. 
When the sixth mortgagee accepted some of the heavily encum- 
bered propertics as his security, and, when the mortgagors gave 
those properties as a part of the security, both the mortgagors 
and the mortgagee knew that the value of those properties, as 
security, was worthless. The prior mortgagees could easily 
enforce their claims against the house alone. If the house 
escaped the attack of the first mortgagee, it was not, likely to 
escape the attack of the second or the third mortgagee. If we 
consider supposed cases of- ‘hardship, we can point out the 
possibility of similar supposed hard cases, if the interpretation 
contended for on behalf of the defendants were adopted. This 
very case illustrates the hardship of the interpretation contended 
for by -the defendants. Inspite of making 36 people parties to 
the suit and inspite of bringing on the record a mass of evidence, 
the plaintiffs have been told that more people are necessary as 
parties and more evidence as to properties is necessary. We 
must remember that we are construing a rule of law and are not 
legislating. We have already said that if the language of the 


Mukerji, J. 


CIVIL 
1928 
~ AZIZ 

’ AHMAD 

KHAN 


v, 


„e CHHOTE | 


LAL 


Mukerji, J 


310 HIGH COURT [A. L. Ļ R. 


statute be plain, it is not open to us to consider whether that 
language would create any hardship ®r not. If there be hard 
cases, they may be good reasons for altering the law, but they 
cannot be good reasons for putting a meaning to the language 
whcih it does not bear. 


Further, we find that the rule that has been enacted in section 
82 is liable to be abrogated or modified, by the mortgagors them- 
selves. There appear in the section the very important words, 
“in the absence of a contract to the contrary”. Where it is 
intended by the different owners of several properties, that each 
and every item should be liable to contribute in a manner 
different from the one described in section 82, it would be open 
to them to agree among themselves to that effect. The legis- 
lature provided for a rule only where the mortgagors, among 
themselves, or the mortgagors among themselves, and the mort- 
gagee (assuming that the mortgagee too has a voice in the con- 
tract for contribution) did not come to any terms. We can 
easily conceive that the legislature decided to lay down a simple 
tule in simplest possible language and left it to the parties to 
the transaction to lay-down any different rule for themselves if 
they wanted any such different rule. 


We are clearly of opinion that there is no justification for 
reading the word “encumbrance” as “mortgage” and that further, 
there is no justification for holding that the words ‘“‘amount of 
any other encumbrance” mean “proportion ate mortgage money 
payable according to a rule of contribution”. * 


Only one case has been cited to us as an authority for the 
defendants’ contention and that is the case of Hariraj Singh 
v. Ahmad-uddin('). We have carefully considered the case, 
but do not find anything in it to induce us to regard it as an 
authoritative pronouncement on the interpretation of section 82 
of the Transfer of Property Act. The first thing that we have 
to observe in the case is that it does not appear that the parties 
put different constructions on section 82 (as before us) and the 
learned Judges were called upon to pronounce an opinion as to 
which of the constructions was right. The learned Judges merely 
proceedeto show how contribution should be calculated. It does 
appear, no doubt, from the judgment of the learned Judges, that 
the amount of the prior mortgage which was directed to be 
deducted from a particular property was a ‘proportionate amount’ 
as contended for on behalf of the defendants. But it is also 
the case that the learned Judges proceeded to. altogether exclude 
from consideration certain properties which had been sold in 
execution of prior mortgage decrees ; and, thereby, adopted the 
interpretation contended for on behalf of the appellants before 
us. If we adopt the principle of ‘proportionate charge’, there is 

(1) - [1897] I. L. R., 19 All., 545 ° 
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no reason whatsoever for excluding from calculation the values 
of the properties -sold in execution of prior mortgages. It is 
true that those properties could not be made liable, but if they 
are made to bear,in the calculation, proportionate part of the 
prior encumbrance, the prior encumbrance on unsold properties 
would diminish. It is clear, therefore, that the learned Judges 
who decided the case never felt called upon to decide as to 
whether section 82 was capable of two different interpretations. 


For the foregoing reasons we are of opinion that the learned 
Judge of the court below was wrong in believing that it was 
incumbent on him to find out, in the case of each prior mortgage, 
what were the properties mortgaged along with any of items 
mortgaged under the sixth transaction, what were the values of 
those properties, who were the owners of those properties and 
soon. The learned Judge need not have troubled himself with 
such a wide enquiry and should have confined himself to the 
enquiry as to the amounts of the mortgages (as explained above) 
under which particular properties were liable. 


If our view be correct, it is possible, nay it is probable, that, 
with the materials on the record and the parties before the court, 
the latter would be able to come to a proper adjustment of the 
liabilities of the several properties owned by the parties to the 
suit. 


In the result, we set aside the decree of the court below and 
remand the suit to the learned Subordinate Judge with the 
direction that he shall restore the suit on its original number and 
proceed to dispose of it according to law, having regard to the 
foregoing remarks in our judgment. The costs here and hitherto 
will abide the result. 


If the learned Judge, in the court below, should still find that 
certain necessary parties are not before him, having regard to 
the provisions of Order 1, rule 9 of the Civil Procedure Code, 
he must bring those parties on the record (subject to such orders 
as to costs as he may deem fit to pass) and proceed to try 
the suit. X 

Decree get aside 
Suit remanded 
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e 
' EMPEROR 
Versus 
z KISHAN NARAIN* 


Criminai Procedure Code, section 107—WNotice vnder—Consent to exe- 
cute personal bond—Whcther amounts to plea of giilty—Efect of. 

Where the accused, having the contents of thẹ notice under 
section 107 before him, based upon the information of the 
Sub-Inspector, which he was at liberty to consider or dispute, 
on being asked whether he had any objection to execute a bond 
in accordance with the notice for keeping peace for one year, 

` said that as he had no surety, a bond by himself should be 
accepted but its amount should he reduced, and thereupon the 
Mag'strate recorded an order that as the accused agreed to be 
bound down, his own personal bond in a reduced amount be 
taken, /Ac/d, that the procedure adopted by the Magistrate was 
quite proper and reasonable and no objection, statutory or in 
common sense, can seriously be made against it. Gheriba v. 
King-Emperor, 21 A. L. J. R , 881, followed. Pelenioppa Asary 
v. Emperor, I. L. R., 34 Mad., 139 and Jagdat Tewari v. 
Empèror, 54 In. Cas., 784, referred to. 

All that is necessary to protect the interests of members of 
the public, who may be summoned, 1s to make it clear that the 
Magistrate must be satisfied that the person summoned under- 
stands the proceeding and that he is at liberty to show any 

` cause, if he wishes to do so. 

CRIMINAL REVISION by the Local Government, from an 
order of PANDIT SHAMBHU NATH Durer, Sessions Judge of 
Bareilly. 


Uma Shanker Bajpai (Government Advocate) , for the Crown. 
Surendro Nath Gupta, for the opposite party. 
~ The judgment of the Court was delivered by 


WALSH, J.—This is a Government revision questioning the 
view which was taken by the Sessions Judge on an appeal from 
an order made by a Magistrate under section 117, calling upon 
the ‘party summoned to give security to keep the peace. The 
matter has been brought before us with the view of settling a 
point, which is undoubtedly of importance and on which there 
have been in the past some differences of judicial opinion. It is 
merely a question of procedure. The facts are that on the 26th 
May, the Magistrate sreceived a report from a Sub-Inspector 
stating that there had been old enmity between one person and 
the present party and that the enmity was continuing, that the two 
persons who were concerned in the dispute,’ were preparing to 
make false charges against one another, that there was an appre- 
hension that there would bea breach of the peace ard, more 

* Crim. Rev. No. 775 of 1927 
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than that, of the commission of a serious offence. Everybody 
knows the tendency of parties, when they get into this acute 
condition of quarrel, to take the law into their own hands, and 
to commit some unfortunate act of violence for which everybody 
afterwards is sorry, and it was prayed by the Sub-Inspector that 
procéedings should be taken against both the parties under sec- 
tion 107. The Magistrate thereupon issued a notice to the 
present party under section 107, dated the 13th June. No com- 
- plaint is made of the notice. It set out in.-substance the fact of 
the dispute as being the reason for the issue of the notice, and 
it called upon the present party to appear in court on the 27th 
June to show cause why he should not be bound over and execute 
bonds of the amount of Rs. 200. On the 27th June, the party 
appeared. Now, in an ordinary criminal case, to which possibly 
a charge of murder is the only exception, it is open to an accused 
person to plead guilty, and it is open to a court to accept, and 
to act upon that plea. It would be contrary to common sense 
and to the universal practice, if a court were not to act upon 
that plea, and nobody contends that a court is compelled after a 
plea of guilty, which it is willing to accept, to waste public time 
by insisting on a quantity of evidence being called, as though a 
charge had to be proved and a defence had to be heard. We 
can find nothing in the statute, independently of any authorities, 
which have been decided by way of interpretation of it, which 
prevents a court acting in that manner ina summons case. As 
the Government Advocate pointed out, the procedure prescribed 
in these cases under section 107 is the procedure prescribed 
for conducting trials and recording evidence in summons cases. 
The Magistrate is directed expressly by section 117 to proceed 
to enquire into the truth of the information upon which action 
has been taken, and to take such further evidence as may appear 
necessary. One method of inquiring into the truth of the inform- 
ation, is to draw the attention of the person concerned to the 
matters contained in the notice and to ask him whether he has 
any cause to show or whether he desires further enquiry, or 
whether he disputes the allegations, or whether he is willing to 
be bound over on the strength of such allegations, and it'would 
be a far-fetched and unreasonable interpretation to hofd that a 
Magistrate asking such questions and inviting the person summon- 
ed to state to the court his attitude with regard to the summons, 
was not taking reasonable steps to enquire into the truth of the 
information. The direction in the sectien further calls upon him 
to take such further evidence as may appear necessary. Courts are 
bound to give a reasonable interpretation to language of this 
kind. The language puts tpon the Magistrate the duty of making 
up his mind whether further evidence is necessary or not. It 
is unreasonable to say that he has a statutory duty to take further 


evidence, if he does not consider it necessary, and it is equally 
40 
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unreasonable to hold that he is wrong in considering further 
evidence unnecessary, if the Magistrat® has made the person 
summoned understand what the enquiry is, about and has given 
him an opportunity of showing cause, if he wants to, and on the 
other hand, has accepted his consent to be bound over as an intima- 
tion that he has no complaint to make of the information on which 
the Magistrate has proceeded. Looking at the matter independ- 
ently of authorities, we are of opinion that all that is necessary 
to protect the interests of members of the public, who may be 
summoned, is to make it clear that the Magistrate must be satis- 
fied that the person summoned understands the proceeding, and 
that he isat liberty to show any cause, if he wishes to do so. 
In this case it is clear that the Magistrate took every proper 
precaution and that the cultivator, who was summoned, understood 
what he was doing and saying. Asa matter of fact, the only 
reason for his presence in court was to meet this single matter. 
It was unobscured by any side issue or by the presence of any - 
other person, whose attitude with regard to the question at issue 
might be different. Having the contents of the notice before 
him, based upon the information of the Sub-Inspector, which he 
was at liberty to consider or dispute, he was asked whether he 
had any objection to execute a bond in accordance with the notice 
for keeping the peace for one year. No man in his sound senses 
could possibly misunderstand that invitation. The party’s answer 
shows that he fully understood it. He said, “ I have no surety”, 
meaning no independent person other than himself, which is what 
the notice and the question required him to produce, and he 
asked that a bond by himself only should be accepted, but that 
the amount of it should be reduced. The Magistrate thereupon 
recorded an order that the accused agreed to be bound down, 
which is inconsistent with anything but an acknowledgment that 
the information which was the root of the proceedings was correct, 
and he went on to accept the offer of the party summoned to 
give one personal bond in a reduced amount. The result was 
that no order was made against him for the provision of an 
independent surety and that his own personal bond in the reduced 
sum of Rs. 50 was ordered. Nobody can doubt, under such 
circumstances, that the party fully understood what he was doing, 
and that the court took a reasonable view of the matter and 
really accepted the offer of the ‘party himself. What possible 
objection, statutory or in common sense, can seriously be made 
to such a proceeding, it is difficult to understand. The cases 
which have been decided in the past appear to us on the whole 
to contain dicta which go rather further than is justified by any- 
thing in the statute, but they are not in all instances on all fours 
with the present case. The decision in Madras, Palaniappa 
Asary v. Emperor (*) , was passed upon a proceeding from which it 
£1) [Ero10o] I. L. R., 34 Mad., -139 
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was not clear that the person summoned was agreeing to give 
surety against a possibl@ breach of the peace. Allhe was asked 
was whether he-was willing to execute bonds or whether he 
desired further enquiry—a somewhat vague invitation—which 
may have justified the decision in that particular case. In a more 
recent case decided by a member of this Bench, the facts were 
-somewhat different from the case now before us. That was a 
case under section 110 in which the procedure is somewhat 
different, although we are not prepared to say that the principles 
applicable are necessarily different, but there the Magistrate had 
taken evidence, and after the evidence three of the persons 
summoned had expressed their willingness to produce security for 
good behaviour, and had tendered no evidence and the Sessions 
Judge in appeal, not unreasonably, held that as regards those 
three persons, as they had expressed their willingness after evi- 
_ dence had been taken, there was nothing to consider in the appeal. 
The Learned Judge in that case went, as it seems to us, rather 
far in holding that an Appellate Court could not act upon the 
admission of the persons summoned, although they had made 
such admission after the evidence had been called against them 
and they had had every opportunity of calling evidence, if they 
wished, on their own behalf. But he based himself on reported 
decision by single Judges in cases under section 107 holding that 
there was no distinction in principle between the two classes of 
cases. There are two cases in which a member of this Bench 
dealt with the :matter in each case on a different footing. Both 
were cases under section 107.- The first, Jagdat Tewari v. 
Emperor(*), appears to decide that there.ought to be some 
evidence on the record, and that if a Magistrate is going to 
act upon a consent, he should obtain a full admission from 
each person called upon that he is likely to commit a breach 
of the peace and an admission of the reasons why he is likely so 
to do. The judgment goes on to say that an admission of that 
kind clearly made by a person who is to show cause, becomes 
- evidence in the case. The somewhat burdensome duty imposed 
upon the Magistrate by the dicta contained in that judgment, 
may possibly be explained by the fact that there were several 


persons summoned and that a general admission by all tfe persons ` 


summoned may be misleading, and that where there are several 
persons against whom obviously the information must involve 
different sets of allegation, it is better, in their own protection, 
that each should be required to state precisely his own position 
and should not be, so to speak, swept into the net bya general 
admission of willmgness to give security. But the same Judge 
in a later case saw reason to consider that the dicta in that case 
had gone too far. In Gharibav. King-Emperor(’) he said that 
he was inclined to think that he had gone too far in holding that 
(1) [1919] 54 In: Cas., 784 “(2) [1923] 21 A. L. J. R., 881 
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CRIMINAL there must be some evidence upon the record beyond a full con- 
1928 sent given by the person summoned. In*the case which he was 
— then deciding it appeared that each of the persons had had the 

EMPEROR notice read out fo, him and in answer to the notice expressed his 

Kisuan Willingness to execute a bond to keep the peace, and the Judge 

NaRAIN deciding that case went on to say that that itself was evidence 

* walsh, z. “pon which a Magistrate could act. It was really a plea of guilty, 

f assuming that the person summoned understood what he was 
doing, and that in such cases the person summoned might waive 
the formal production of evidence. That case seems to us on 
all fours with the present case and we agree with what was there 
held that under section 107,a court is entitled to act upon a 
solemn and free consent amounting to a plea of guilty given be- 
fore it by the person summoned. It is not without importance 
to observe that in taking the view which we take in this case, 
we do not think that we are departing from any established prac- 
tice of the court. The judgment in the case last referred to 
mentions that the learned Judge, before deciding the matter, 
consulted with Mr. Justice Ryves and with another Judge of the 
court and that they both agreed with the view which he took. 
We think that the Sessions Judge in this case went too far, that 
he really had no right to entertain the point in appeal and that 
the revision must be accepted and the order of the Magistrate 
restored. 

Revision accepted 
Magistrates order restored 


CIVIL TULA RAM (Plaintif) 
1928 versus 
DWARKA DAS AND ANOTHER (Defendants) * 


Court-Fees Act, section 7, cl. IV (c) read with section 8 of Suits Valu- 
ation Act-- Hindu joint family pr operty—Transfer—Co-parcener’s 
szil for declaration end possesston— Proper court-fee, ad valorem. 


e Where a co-parcener of a joint Hindu family sued for a 
deelaration that the transfer of the joint property made by 
another co-parcener was null and void and that possession of 
the property be given to plaintiff and it was found that on the 
death of the transferor, the transferee had already sued for 
foreclosure and obtained a decree against the widow of the 
e deceased, Ae/d, that the plaintifl’s suit clearly fell within the 
purview of section 7, cl. IV (c) of the Court-Fees Act read with 
section 8 of the Suits Vaiuation Act and was liable to be charged 
with an ad volorem court-lee. Gangadei v. Sukhdeo Prasad, 
l. L. R., 47 All, 78, followed and Tika Ram v. Salig Ram, 

s7 In. Cas., 495, dissented from. 
* Stamp Ref. in F. A. No. 322 of 1925 
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The test in such cases invariably should be whether the CIVIL 
plaintiff includes améngst the reliefs claimed not only a request 
for possession but also, as paving the way to such request, the 
relief of a declaration of title. TULA RAM 


The following is the Office Report :— 








UV. 
DWARKA 

This appeal arises out of a suit brought by the plaintiff-appellant for DAS 
the following reliefs :— : 

(a) It may be declared that the mortgage-deed, dated the r5th of 
September, 1913, executed by Roshan Lal, in favour of Dwarka Das, and 
decree No. 117 of 1915, Dwarka Das v. Musammat Kausilta, dated 4th 
January, 1916, and final decree No. 265 of 1916, dated 27th November, 
1916, are void, ineffectual, fraudulent and collusive and have been 
obtained in order to prejudice the right of the plaintiff. 

(4) Possession over the property detailed below may be awarded to 
the plaintiff. Ifin the opinion of the court any condition or restriction 
may be considered to be proper, possession may be awarded with those 
conditions and restrictions. 

(c) Cost of this suit may be awarded. 

(d) Any other relief which may under the circumstances of the case be 
beneficial to the plaintiff may also be granted. 

The valuation of the suit for purposes of jurisdiction was laid at 
Rs. 6,000 and a court-fee of Rs. 53-10 was paid, vz. Rs. 30 for declaration 
and Rs. 23-10-0 for possession. 

The suit being for declaration and possession, clearly falls within the 
purview of section 7, cl. IV (c) of the Court-fees Act, read with section 
8 of the Suits Valuation Act, and is liable to be charged with an 
ad valorem court-fee, which comes to Rs. 315. = 

The nature of the claim is such as would render the suit to be one in 
which the declaration with a consequential relief is prayed, because 
unless the declaration prayed for is granted the possession asked for 
cannot be granted, because the properties are in the possession of the 
decree-holder who has purchased them. Rs. 53-8 having already been paid 
there is a deficiency of Rs. 261-8 payable by the plaintiff-appellant for 
the court below. 

The suit having been dismissed the plaintiff-appellant has filed this 
appeal valuing it at Rs. 6,000 and paying the same amount of Rs. 53-8 as 
court-fee, as was paid in the court below. For the reasons stated above 
there is a deficiency of Rs. 261-8 payable by the plaintiff-appellant for 
this Court. f 

The resultis that the total deficiency payable by the plaintiff-appellant 
for the court below is Rs. 261-8 and that for this Court is Rs. 261-8, ın all 
Rs. 523. es e 
The following is the Taxing Officer’s report to the Taxing 

Judge :— 

In the suit from which arises this appeal it is alleged by the plaintiff, 
Tula Ram, that he and his brother, Bhara Mal, had been living jointly, 
that®*after the death of Bhara Mal his son, Roshan Lal, also lived jointly 
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with him, that the mortgage-deed of the 15th September, 1913, executed 
by Roshan Lal of the joint propeity in@avour of defendant No. 1 was 
without authority, without any necessity, and without the knowledge of 
the plaintiff, and that the defendant No. 1 on the death of Roshan Lal, 
which took place some eight or nine months after the date of the 
mortgage, brought a suit for foreclosure against Musammat Kausalia, 
widow of Roshan Lal, alone and got a decree, the plaintiff prays that 
the mortgage-deed, dated the rsth September, 1913, be declared null and 
void and that possession of the property may be given to him. 

It is contended by the office that forthe purpose of determining the 
court-fee the suit falls under section 7, clause (4) (c) of the Court-Fees 
Act, on the ground that the second relief, namely, possession prayed for 
is consequential upon the first relief, a declaration that the mortgage- 
deed was null and void. The appellant has paid a court-fee for a declar- 
ation and a separate court fee for possession, and the office maintains 
that an ed valorem court fee should have been paid on the value of the 
suit and that the fee paid is deficient. 

Counsel for the appellant argues however that the declaration prayed 
foris quite unnecessary, and that this relief need not have found a place 
in the suit which could, and should have been one for simple possession. 
He quotes a Full Bench ruling of the Patna High Court, I. L, R., Patna 
Series, Vol. II, page 125, upholding a former decision of that court to the 
effect that a suit by the reversioners of a Hindu joint family fora 
declaration that an alienation, which is not justified by law, should not 
be binding upon them, and for the recovery of properties so alienated, 
was governed by section 7, clause (5) of the Court-Fees Act and not by 
Section 7, clause (4) (c). That ruling has been closely followed by one 


_of Tudball, J., of this High Court in Indian Cases 57, page 494. That 


was a suit by Hindu reversioners asking for a sale-deed to be declared 
null and void as against them and that possession of the property be 
granted to them. In the course of his judgment the learned Judge 
1emarked : i 

“ As a matter of actual fact the plaintiffs did ask in their plaint that 
the sale-deed be declared null and void as against them and that posses- 
sion of the property be granted to them. Suits of this nature arè very 
common and they have always been treated as ordinary suits for posses- 
sion of property, and the court-fee is paid on five times the Government 
reveħue”. He goes on to point out that the plaintiffs in that case were 
not bound to pray foi a declaration with a consequential relief, as it was 
open to them to treat the sale-deed as nul] and void and to file an 
ordinary suit for possession on the basis of title. 

In the light of the rylingsof this Court it would seem that the con- 
tention of the learned counsel for the appellant must hold, but this suit 
ıs peculiar in this respect, namely, that on the mortgage-deed concerning 
which a declaration is asked for, a suit for foreclosure has already been 
filed and decreed, and this plaintiff took no steps whatever on that 
occasion to contest the mortgage-deed qn which a decree was subsequently 
given. Nothing like this had happened in the case quoted, which was 
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decided by Tudball, J.,‘and it would seem that so far from being unneces- 
sary the declaration prayed for in this suit is essential in view of the 
fact that a decree has been passed on this very-mortgage-deed in a court 
already. I am in considerable doubt therefore whether in this suit it 
can be held that it was unnecessary for the plaintiff to pray for a declar- 
ation that the ‘‘deed was null and void”. For this reason I refer the 
matter for the orders of the Hon'ble Taxing Judge, whether the declar- 
ation is an essential relief thereby rendering possession a consequential 
relief or whether the suit 1s one for possession only. 

Sarkar Bahadur Johri, for the appellant. 

The following judgment was delivered by 


ASHWORTH, J.—This is a reference by the Taxing Officer for 
a decision as to the proper court-fee to be paid in a suit out of 
which has arisen F. A. No. 322-0f 1925. According to the 
plaint the plaintiff and his nephew were co-parceners in 
respect of certain property. On the rsth of September, 1913 
the nephew, Roshan Lal, executed a usufructuary mortgage in 
favour of defendent No. 1. On the death of Roshan Lal, some 
eight or nine months later, the mortgagee brought a suit for 
foreclosure against Musammat Kausila, widow of Roshan Lal, 
and got a decree. The plaintiff asks for a declaration that the 
mortgage-deed was void and ineffectual as Roshan Lal had no 
tight to transfer the family property. There is no statement in 
the plaint whether Roshan Lal was the manager or not of the 
family. The second relief claimed was possession of the 
property. 

Now in a suit for possession it is not necessary for the plaint- 
iff to sue for a declaration as to his title. As any rate ina 
suit of this nature for possession it is not necessary.for him to do 
so. The plaintiff's counsel consequently maintains that the court- 
fee should be valued merely as a suit for possession. In support 
of this contention he invokes a Full Bench decision of the Patna 
High Court, Ram Sumran v. Gobind :Das('). That decision is 
not, in my opinion, applicable to the present case. In that case, 
although the plaintiff asked for an adjudication upon his title, 
he did not include amongst the reliefs claimed a prayer for a 
declaration as to his legal character or title or as to the invalidity 
of a certain transfer. Next I am referred toa single Judge 
decision of this Court, Tika Ram v. Salig Ram(*). In that 
case the plaintiff did ask for a declaration as one of the reliefs 
which he claimed. It was held by Mr. justice Tudball, that as 
it was unnecessary for the plaintiffs to ask for a declaration the 
suit should have been treated as an ordinary suit for possession 
of property. The learned Judge invoked the fact that “suits of 
this nature are very common and they have always been treated 
as ordinary suits for possession of property and court-fee is paid 

(1) [1924] I. L. R., 2 Patna, 1255 . (2) [1920] 57 Ind. Cas., 495 
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on five times the Government revenge”. On the other hand 1 
have been referred to a single Judge decision of this Court, 
Gangadei- v. Sukhdeo Parshad(’). In that case Daniels, J. 
stated as follows :— 
-~ Now the suit as framed is clearly one for a declaration with conse- 
quential relief. It is, therefore, béside the mark to suggest that the suit 


might have been framed so as to ask for different reliefS, or, in other 
words, that it might have been framed purely as a suit for possession. 


The plaintiff has to pay court-fee on the relief which she seeks to obtain 
by the suit”. 


I entirely concur with the decision of Justice Daniels in 
Gangadei v. Sukhdeo Parshad(’) and dissent from the contrary 
view taken by Tudball, J. in Tika Ram v. Salig Ram(?). At 
the time when a plaint is filed it is impossible for a court or an 
officer of the court to go into the question whether the plaint 
unnecessarily asks for a declaration with the consequential relief 
of possession or whether it would have served the purpose of the 
plaintiff to ask merely for possession. When the plaintiff asks: 
for a declaration as his first relief and possession as a second 
relief, it must be taken that in the opinion of the plaintiff, or at 
least of his legal adviser, the declaration is a necessary relief. If 
the argument invoked by Tudball, J. were pressed to its logical 
conclusion, we should return the court-fee to any litigant who 
could prove that he had brought’an unnecessary suit.” As regards 
Tudball, J’s invocation of the practice of this Court, I am of the 


- opinion that practice cannot override the language of a statute. 


There is no necessity of giving cffect to a wrong view merely 
because that wrong view has not been challenged for a long time, 


that is to say, where the question is the construction to be put . 


upon a certain enactment. 

I hold that the test in such cases invariably should be 
whether the plaintiff includes amongst the reliefs claimed not only 
a request for possession but also, as paving the way to such 
request, the relief of a declaration of title. . This view derives 
support from a consideration of what would happen in a reverse 
case where the plaintiff fails to ask for a declaratory relief but is 
foynd not to be entitled to possession without first obtaining a 


coe 


declaration. In such a case the plaintiff would be required to‘ 


case, such as this case is, it is clear that the plaintiff can only be 
excused from the court-fee if he gets the permission of the court 
to amend the plaint and strike out the relief for a declaration. 

For the above reason$ my answer to the Taxing Officer is that 
the view taken by the office is correct, and that the deficiency 


reported should be made good. The Taxing Officer may allow . 


such time as he thinks fit for the payment of the deficiency. As 


- amend his plaint and to pay the extra court-fee. Similarly in a- 


counsel for the plaintiff-appellant did not appear, this order is. 


delivered ex parte. á š 


G) I. L. R., 47 All., 78 - pes 
(2) [1920] 57 Ind. Cas., 495 = tow ot 
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Criminal Procedure Code, section 307—Reference under—High Courts WALSH, J. 
powers to revise jury's verdict— ‘ Subject thereto,” expression used LINDSAY. J. 
in sub-section (3) of section 307, interpretation of. BANERJI, J. 

Where a jury has given its verdict on the facts of the case, it 

- is open to the High Court to revise that verdict on a reference 
by the trial Judge made under section 307, Criminal Procedure 
Code, where it is not alleged that there has been any misdirec- 
tion by the Judge or any misunderstanding by the jury of the 
law as laid down by the Judge. 

Wafadar Khan v. Queen-Empress, I. L. R., 21 Cal., 955, 
Emperor v. Lyall, I. L. R., 29 Cal., 128, Reg. v. Kanderav 
Baptrar, I. L. R., 1 Bom., 10, Emperor v. Chellan, I. L. R., 29 
Mad., ot, Emperor v. Bhutloten Singh, 6 Pat. L. J., 264 and 
Emperor v. Panna Lal, I. L. R., 46 All., 265, referred to. 

[Per WALSH, J.—Section 307 of the Criminal Procedure Code 
creates a special power of reference turning the High Court [for 
the moment into a court exercising powers of reference or of a 
referee, and gives general directions as to how the court is to be 
guided in exercising that function.] 

[Per LINDSAY, J.—The words ‘‘subject thereto” in sub- 
section (3) of section 307 should be taken to refer not merély to 


the word ee NEN precedes them but to the exercise of 
the powers. 


CRIMINAL REFERENCE by K. A. H. Sams ESQ., Sessions 
Judge of Benares. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. i 


The opposite parties were not represented. 
`The following is the Referring Order: ° 
Boys and IQBAL AHMAD, JJ.—Eleven persons were chaiged in connec- 
tion with a riot which took place in Jail. Two were sent up for trial under 
sections 147 and 326 of the Indian Penal Code and the remaining nine for 
trial upon charges under section 326/149, of the Indian Penal Code. The 
` trial was held with the aid of the jury. Two of the accused pleaded guilty 
under section 326 of the Indian Penal Code, the remainder denied their 
guilt of any offence at all and claimed that they had had nothing to do 
with the nose-cutting, which was the basis of the-charge under section 326, 


and had at the most clamorously demanded their right to the remedy of 
° *Cr. Ref. No. 481 of 1927 





January, 19 
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CRIMINAL certain grievances. ~The jury accepted this view and found a verdict of 
oS guilty against the two men Budhan and Shera, who had admitted the 
1928 nose-cutting, and they were duly sentenced under section 326 of the 

EMPEROR Indian Penal Code. . 

SRTA The jury, however, acquitted the remaining nine men of the charge 

under section 326/149, and all the accused of the charge under section 
147. The learned Judge has referred this case under the provisions of 
section 307 of the Code of Criminal Procedure, it being his view that the 

R acquittal of nine of the accused upon the charge under section 147 of the 

Indian Penal Code was perverse. In view of the fact that Budhan Khan 
and Shera will, if this reference is accepted, be convicted of a further 
offence under section 147 of the Indian Penal Code, the learned Judge 
has refrained from passing any sentence at present under section 326 of 
‘the Indian Penal Code in regard to which the jury found these two 
men guilty. - 

In his first order of the 2nd of July, 1927, recording the verdict of the 
jury, the learned Judge says :—‘‘ The jury return an unanimous verdict As. 
follows. They find all the accused not guilty of rioting and Shera and 
Budhan alone guilty of causing grievous hurt under section 326 of the 
Indian Penal Code according to their plea of ‘guilty’. They are of 
opinion that the accused only came to the grating to make a complaint 
about ill-treatment including short rations to the District Magistrate. 
They are not satisfied that any of the accused created any disturbance 

e by throwing bricks. They are not satisfied that any of the accused removed 

the batons from the latrine and wielded them. They find it as a fact that 

the two accused committed the offence of grievous hurt under provocation”, 

It will be seen that the jury were unanimously of opinion that they 

were ‘“‘ not satisfied that any of the accused created any disturbance by 

throwing bricks”. They were “not satisfied that any of the accused removed 

the batons from the latrine and wielded them”. They were satisfied that 

“the accused only came to the grating to make a complaint about the 

~ ill-treatment °. These are very specific findings of fact bythe jury that 

the nine accused did not commit any offence of riot, and the findings 

are. as we have said, purely findings :of fact and not findings arrived at in 
any way whatever upon any misconception of the law applicable to facts. 

We have, then, to consider whether we have any power to interfere 
with these findings of fact. 

The powers which we have are obviously those laid down in section 
307 (3) of the present Code of Csiminal Procedure. We are informed 
that this Court has sometimes interfered under circumstances similar to 
the present, but we have grave dsubts as to our power to so interfere. 
The powers that we can exercise are ‘any of the powers which it (the 
High Court) may exercise on an appeal”. The powers which this Court 
may exercise on an appeal are laid down in section 423 of the Criminal 
Procedure Code. Certain powers are specified in sub-section (1) of- 
section 423, but those powers cannot be unconditionally exercised. They 
are expressly limited in the case of the verdict of a jury to cases where 
the court is of opinion that there has been a misdirection bythe Judge 
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“*~ Some special features of the Work ~ ` 


(1) IT CONTAINS, EXHAUSTIVE, ANALYTICAL AND CRITICAL COMMEN- ’ 
TARIES ON THE PUNJAB PRE-EMPTION ACT, AGRA PRE-EMPTION ACT, OUDH 
LAWS ACT—SECTIONS 6—15, BERAR LAND REVENUE CODE AND OTHER ACTS 
with a chapter on Procedural Law. As.the wòrding.of*some ‘sections: of these Acts is 

` similar, a commentary on one Act becomes supplemented by the commentary, on the 
analogous ‘provisions of the other Acts. (2) , The Work contains running commentaries’ 
on the sections of the Acts, and is hence more convéniént for reference. (3) It contains’ 
a codified statement of the Mahomedan Law of Pre-emption with comments thereon, , 

~ with reference to the analogous Law prevailing in Turkey, ‘Algeria, Egypt and Tunnis. 
(4) It contains discussion about the origin of the right prevailing from the fourteenth 
centtry B.C, anda reference to the Law of Preemption in various other countries such. 
as Russia, ‘Java, Burma, China, Germany, France, Italy and England. (5) It deals also 
with the contractual right of pre-emption in favour of the mortgagee, partner, lessee and- 
separated members of the family and the right in favour of the original\vendor of the pro-. 
perty sold, the-right of re-purchasers-under the-Calcutta> Improvement Trust Act and the’ 
tight in the case of Jand acquired under the Land Acquisition Act for a specific purpose - 
“and-no longer required for it.: It’ deals also with the customary, right.of .pre-emption,in 
favour of the mortgagee. (6) THE IMMENSE VOLUME OF: THE ‘MATTER CON- - 
TAINED IN THE BOOK, THOUGH, PUT IN A CONDENSED FORM, IS ALMOST 
DOUBLE OF THAT CONTAINED IN ANY;WORK ON THE LAW OF PRE-EMPTION. 
HITHERTO PUBLISHED. (7) Cases are cited from the non-official reports also. (8) THe 
defects in the Law; of-Pre-emption ;as embodied- in: sections 16,-19,-20 and 23’ot the Agra’ . 
Pre-emption Act or provisions of other Pre-emption Acts or those of the Mahomedan 
Law are pointed out. ,(9) Suggestions are made for the modification or repeal of some 
provisions about Pre-emption. IN SOME CASES THE BOOK GIVES DRAFT SEC-- 
TIONS, FOR AMENDING THE PRESENT LAW e. g., THAT STATED IN SECTIONS. 
16, 19, 20,.23 of the Agra’Pre-emption Act and it states*in.a codified form the law regarding: ° 
non-transferability ofthe right a point on which the Agra Pre-emption Act is silent.. (10) 
Cases are cited in the foot-notes, with referencetto the. report, the names of the parties. “° 
and the year-of the decision. (1r) 544 CASES 'NOT REFERRED TOIN A MOST COM- 
PREHENSIVE BOOK HITHERTO PUBLISHED ARE CITED IN THIS BOOK. (12) It. 
contains: notes on points which have not come before the Courts and gives criticisms of 
decisions, the soundness of which is open to question. Where there is -a conflict of 
decisions on a particular point, the better view ig pointed out. (13) Two exhaustive tables 
of cases,.@ne according to the names'of the parties and the other according'to the reports, - 
(14) THE BOOK IS-PRINTED ON EXCELLENT PAPER BY LINO-TYPE MACHINE 
AND IS BOUND IN DURABLE FLEXOID AND EMBOSSED IN GOLD, AND IS" 
-EXCEEDINGLY WELL GOT UP. (15) The- bare text af the Punjab Pre-emption Act, 
Agra Pre-emption Act and the pre-emptive provisions of the Oudh Laws Act are also 
separately given. $ 
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The second point tq be noted is that this difficulty appears 
to have been felt, or at any rate raiséd, for the first time. A 
reference to the authorities will show that both before 1896 
(a material date as will appear in a moment), and since 1896, the 
practice of the High Courts has been consistent in deciding these 
cases, and if they saw fit, High Courts have arrived at a definite 
decision on a question of fact inconsistent with the verdict of 
the jury. .That is shown by reference to Wafadar Khan v. 
Queen-Empress(*) which was before 1896; Emperor v. Lyall È) 
which .was after 1896; Reg. v. Khandevav Bajirav(*) which 
was before 1896; Emperor v. Chellan(*) which was in 1905; 
`- Emperor v. Bhuilotan Singh(°?) which was in 1921 and in our 
own High Court to the case of Emperor v. Panna Lal(°) as 
recently as 1924. 

Moreover Mr. Justice Boys in his well-known work on the 
Criminal Procedure Code adopts the relevant portions of the 
judgment in the case of Reg. v. Khandevav Bajivav(*) and states 
that on a reference the whole case is opened out, and the function 
of both Judge and jury are- cast upon the Court, and that this 
differentiates the position very widely from that of the courts in 
England. : 


A further point to be noted is that a change took place in 
1896. By an amending Act this section was altered, and although 
it was not changed in substance, these words “subject thereto” 
appeared for the first time in sub-section 3. Nobody would con- 
tend, and the referring order does not suggest, that without the 
words “subject thereto” there would be any difficulty at all, and 
therefore it must be taken that down to 1896, there was no doubt 
about the existence of this special power of dealing with a casec 
on the merits, and finding facts on the evidence inconsistent with 
the verdict of a jury, on a reference by the trial court to the 
High Court. It would be strange if a statutory provision of an 
exceptional character unknown to the English criminal law, 
specially provided in India and acted upon in all High Courts, 
were intended by the Legislature to be taken away completely 
by a sort of indirect introduction of two small words into a 
section, the substance of which they were not altering. ° 


As however the point has been raised in a concrete.form, 
and has not been precisely raised before, we think we ought to 
give our reasons by reference to the section itself for disagreeing 
with the view suggested in’the referring order. 


It must be admitted that if the words “subject thereto” are 
to be read as incorporating section 423 and as a consequence 
imposing upon the High Court, in hearing a reference, the limita- 


(1) I. L. R., 21 Cal, 955 (2) I. L. R, 29 Cal., 128 
(3) &. L. R., ı Bom., 10 (4) [r905] I-L. R., 29 Mad., 91 
(5) [1921] 6 Pat. L. J., 264 (6) [1924] I. L. R., 46 All., 265 
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tion contained in section 423, sub- section 2, it would destroy 
substantially the elaborate provisions “of section 307 itself, and 
defeat the object which we think the language of the section 
makes quite clear and for which the section was enacted. As we 
have already said, section 307 creates a special power of reference 
turning the High Court for the moment into a court exercising 
powers of reference or of a referee, and gives general directions 
as to how the court is to be guided in exercising that function. 
In other words, it deals with the creation of a power independent 
altogether from the function of an Appellate Court, and except 
by implication, makes no provision for procedure. It says that 
in a case where the Judge disagrees with the verdict and is 
clearly of opinion that it is necessary for the ends of justice to 
submit the case to the High Court, he shall do so recording the 
grounds of his opinion, and (here, it is to be observed, is a pro- 
vision which throws an important light on the object of the 
section) , when the verdict is one of acquittal, stating the offence 
which he considers to have been committed. That language is 
totally inappropriate and inconsistent witb a limited power, as 
suggested of a High Court, when dealing „with a reference where 
there has been an unsatisfactory verdict by a jury so as to restrict 
its consideration to some question of law or misapprehension 
of law. 


The third sub-section of section 307 which finally prescribes 
the function to be exercised by the High Court in dealing with 
such a reference, provides that after considering the entire 
evidence, and after giving due weight to the opinions of the 
Sessions Judge and the jury, it shall acquit or convict the person 
charged of any offence of which the jury could have convicted 
him upon the charge as framed. That language is entirely 
meaningless, if it was not, at any rate, intended to give the High 
Court, not merely a power, but a direction to reconsider the 
entire evidence, and what has happened in the court below, and 
to arrive at an independent conclusion of its own on the question 
of fact, as well as of law, in the interests of justice. 


The question therefore is whether the words “subject thereto” 
are streng enough and clear enough} as is suggested in the re- 
ferring order, to override and destroy the other provisions of the 
section, which, as we have pointed out, are wholly inconsistent 
with the limitations contained in section 423, sub-section 2. It is 
true to say that in the interpretation of every section of a statute 
a reasonable construction must be given to every word contained 
therein. Speaking for myself I feel no difficulty whatever in 
interpreting the words “subject thereto” consistently with the 
operation of section 307 as it has always been hitherto understood 
and worked. When it is once borne in mind that the section 
itself deals with the functions to be exercised, and *does not 


a 
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attempt to deal specifically with the procedure to be followed, 
all difficulty to my min@ disappears. The High Court is not 
acting as a court of appeal, but it is to be clothed with the powers 
of a court of appeal as regards its procedure. If the Legislature 
had intended to limit its function in the way suggested, nothing 
was easier than to say: “subject to the limitations or provisions 
contained in section 423, sub-section 2”. It does not even refer 
to any section. What it says is that the High Court may exercise 
any of the powers which it may exercise on an appeal, and subject 
thereto ıt shall exercise the following functions. I think the 
emphatic word there is the word “any”, and that the object of 
that part of the sub-section was simply to clothe the High Court, 
when acting under section 307, with all the powers as regards 
procedure of a court of appeal, if for good reasons it desires to 
exercise any of them. The exercise of such powers may be 
illustrated by reference, not merely to section 423, which requires 
that it shall hear the appellant or his pleader, if he appears and 
provides for other matter, but it would include such a provision 
as section 426, where, if there has been a conviction and the 
referring court thought it was wrong, the: person charged could 
be released on bail, or to give another illustration, section 428, 
where the High Court, if it thinks additional evidence to be 
necessary, Shall record its reasons, and may either take such 
evidence itself, or direct it to be taken by a Court of Session. 
We are clearly -of opinion that if it were not for the provision 
which has caused this reference, it would not be possible for a 
High Court, adjudicating upon a reference, to ask for or dircct 
additional evidence to be taken, and therefore ıt follows that the 
introduction of these words was made in order to empower the 
High Court to take that or any other step which it would take 
if it were in fact an Appellate Court hearing an appeal. 


It is suggested in the referring order that it would be 
anomalous for the accused to be deprived of a right of appeal 
against an adverse verdict on the facts, while the Sessions Judge 
is given what is called “an unrestricted right of appeal against 
a finding by the jury on the facts in favour of the accused per- 
son”. I do not think there is any anomaly. The power’ of 
reference under section 307 applies whether the verdict°is one 
of “guilty”, or of “not guilty”. 

For these reasons I think that the question must be answered 
in the affirmative. 


LINDSAY, J.—I agree and only wish to add that I consider 
that the words “ subject thereto” in sub-section (3) of section 
307 should be taken to refer not merely to the word “‘powers’’ 
which precedes them but to the exercise of the powers. That 
is to say the High Court after resort to such of the powers of 
an Appellate Court as it may think fit to exercise shall proceed, 
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CRIMINAL after considering the entire evidence and after giving due weight 
1928 to the opinions of the Sessions Judge amd the jury, to acquit or 
convict the accused. 
EMPEROR 
5: BANERJI, J.—I agree. 
SHERA 


AD [ On receipt of the Full Bench decision their Lordships of the 

„Banern, J. referring Bench examined the entire evidence in the case in order 

to see whether the jury were or were not justified in acquitting 

- the accused who were put on trial before the Judge, and came to 

the conclusion that the offence of rioting in which the accused 

toòk part was made out in respect of seven out of the nine 

accused and passed judgment convicting and sentencing them 
accordingly.] 
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Crimine! Procedure Code, sectton 211—Notice issued under, when 
tllewal—Lease to erect stalls on road-stde—Board resolved to 
withdraw permission, before expiry of-—Stall-holders asked to git 
at once—Prosecutton under section 307 of Municipalities Act, when 
bad—Vexatious accusation, what amounts to—T: ransfer of Property 
Act, provisions of —Municipality bound by. 


A lease can terminate only according to law anda Muni- 
cipality is not outside the provisions of the Transfer of Property 
Act. 3 ; 

Where, before the expiry of the lease granted by the Muni- 
cipality to the applicant to erect a stall on a plot ot land by 
the side of a public road, the Executive Officer, in pursuance 
of a resolution passed by the Board disallowing the use of the 
road by stall-holders in future, issued a notice under section 211 
to the applicant to remove himself, %¢/d, that as the applicant 
was a lessee of the Municipality according to law and not a 
trgspasser, the notice was illegal and there could be no pro- 
secution under section 307 of' the Municipalities Act in conse- 
quence of breach of that notice. 


CRIMINAL REVISION from an order of A. Monro ESQ., 
District Magistrate of Cawnpore. 


Kailas Nath Katju and M. H. Farugi, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 


Crown. ' 


Sailanath Mukerji, for the opposite party. 
* Civ. Rev. Nos. 613, 614, 616, 618, 619 and 620 of 1927¢ 


~ 
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The following judgment was delivered by 


DALAL, J.—This révision reveals some very high-handed 
proceedings on the part of the Municipal Board of Cawnpore. 
The facts are admitted. The applicant Aminullah was allotted 
one of the plots given to stall-holders along the side of a public 
road from Collectorganj up to the LaTouche Road crossing. The 
terms of the lease have not been disclosed to this Court, but 
taking them to be most favourable to the Municipality, they may 
be from month to`month, terminable at the end of a month. 
The Municipality passed a resolution that this roadside should 
not be let out in future to stall-holders and that the present stall- 
holder should be told to quit. The Municipality was entitled 
to pass such a resolution and it was the duty of its Executive 
Officer to give proper notice under section 111 (4) of the Trans- 
fer of Property Act. The Municipality would then have been 
able, on the expiration of the legal notice, to determine the lease. 
What the Executive Officer did was promptly to issue a notice 
under section 211 to the lessees to remove themselves, treating 
the lessees as trespassers, making an encroachment on a public 
road. This practically means, and when brought to the point by 
the court, Mr. Saila Nath had to admit, that according to the 
wisdom of the Municipality all the leases terminated automatically 
and the lessees became trespassers as soon as the resolution was 
passed that the Municipality no longer wanted the roadside to 
be occupied by these lessees. This point of view is in my opinion 
entirely wrong. Reliance is placed on bye-law No. 15 which 
has been properly notified and published in the Government 
Gazette. It is quoted in the judgment of the District Magistrate 
as below :— 


No person shall build, keep a stall or otherwise interfere or encroach 
upon any land which is the property of His Majesty or of the Board o1 
which is under the control of the Board unless permission to this 
effect has been duly granted by or on behalf of His Majesty or the 
Board, and no person shall continue to doso after such permission has 
ceased to be in force or has been withdrawn. 


The argument here is thatas soon as the resolution. was 
passed ‘the permission to occupy the, roadside had ceased to be 
in force and had been withdrawn. No such illegal claim by a 
Municipality can be countenanced. A lease can terminate only 
according to law and the Municipality is not outside the provi- 
sions of the Transfer of Property Act, Obviously the last words 
mean the ceasing of permission or the withdrawing thereof accord- 
ing tolaw and not at the sweet-will of the members of the 
Municipality. If this claim were permitted it would follow that 
one day the Municipality might grant a registered lease of a plot 
of land on a roadside for 5 years to a certain person, and next 
day the* lease would terminate on a resolution being passed by 
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the Municipality withdrawing the permission to occupy the land. 
A Municipality is as much bound by law®as an individual person. 
When the notice under section 211 was issued the applicant was 
a lessee of the Municipality according to law and was not a 
trespasser and was not encroaching on any street The notice 
under section 211 was therefore illegal and there could be no 
prosecution under section 307 of the Municipalities Act in conse- 
quence of breach of that notice. 


It was next argued by Mr. Saila Nath that the applicant be- 
came a trespasser and encroached on the street at the termination 
of the notice. This argument completely gives away the case 
of the Municipality. If the applicant became a trespasser at 
some date subsequent to the one on which the notice under 
section 211 was issued, then obviously on the date when the 
notice was issued the applicant was not guilty of any encroach- 
ment and the notice was certainly illegal. It was incumbent on 
the Municipality to issue a proper notice as required by the 
Transfer of Property Act. If sucha notice was not complied 
with, it was open to the Municipality to treat the applicant as a 
trespasser and his possession of the roadside as an encroachment, 


. and to issue a notice under section 211. On the date when this 


particular notice was issued the time had not arrived for the 
termination of the lease nor had the applicant become a trespasser 
or one who encroached upon the land. On that date the appli- 
cant was fully justified in occupying the plot of land that he did 
and was a lessee of the Municipality. The prosecution was harsh 
and illegal. I wondered whether it would be possible to compen- 
sate the applicant by taking action under section 250 of the 
Criminal Procedure Code. It seems doubtful however whether 
this Court has jurisdiction to pass an order for compensation for 
vexatious accusation when the matter comes up in revision. As 
to the accusation being vexatious I have not the slightest doubt. 

I set aside the conviction and sentence and direct the fine, 
if any recovered, to be refunded. The order regarding stay 
of the- removal of the structure is withdrawn. I explained to 
Dr. Katju that that matter was not before the court for decision 
and He accepted the view. The only matter before the court was 
whether ‘the conviction of the applicant under section 307 was 
legal or not. 


Conviction set aside 
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EMPEROR 
Versus 


KUNWAR RANANJAI SINGH or AMETHI* 


Motor Vehicles Act (VIII of 1914), ` section 16—Interprelation of — 
Does not prescribe an offence—Proceedings based ou simmons charg- 
ing accused under—Illegality of —Criminal Procedure Code, 
section 68—Proper form of summons. 


A summons -issued by a Magisterial Court, which does not 
contain in the form prescribed by the statute particulars of 
the place where, the time when, and the nature of the offence 
charged, may be disregarded by the person summoned and 
proceedings taken thereon, if objected to, must be invalid. 

In any case ` under the Motor Vehicles Act, where there are 
a variety of offences included either in one section, or ina 
code of rules, it is essential both for the purpose of the proper 
conduct of the court’s business itself, as well as for the pro- 
tection of a respectable class of people summoned for some- 
times trivial and sometimes serious offences, that it should be 
known from the first what it is that the court hasin fact to 
deal with. 

Section 68 of the Criminal Procedure Code incorporates the 
form of summons, which is a statutory form contained in Sche- 
dule V of the Act, which summons is to be issued to accused 
persons, 

Section 16 of the Motor Act is only a penalty clause and 
does not create an offence. 

CRIMINAL REFERENCE by A. HAMILTON ESQ., Sessions 
Judge of Allahabad. 

M. Waliullah (Assistant Government Advocate), for the 
Crown. 

A. P. Dube and Durga Charan Singh, for the opposite party. 

The judgment of the Court was delivered by 


WALSH, J.—This case comes before us by way of referénce 
by the District Magistrate. Unfortunately the facts, if they can 
be dignified by that description, disclose an unparalleled disregard 
of the principles of proper procedure and an astounding condition 
of misunderstanding and muddle. No evidence has been taken 
in the case at all. A plea of ‘ guilty’ bya pleader has been 
recorded to an offence under a section which does not relate to 
any offence at all, but only to the penalties to be inflicted for 
offences under other sections. If the real offence intended to be 
charged, and intended to be covered by the plea of ‘ guilty’ was 
that whieh has generally been assumed to be the offence, it is 

: ® Cr. Ref. No. 772 of 1927 
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clear that the fine inflicted of Rs. 10 wasutterly inadequate. The 
suggestion on behalf of the defence before us today, so far as 
we can understand it, is that the gentleman summoned is of such 
social standing and public position that he could not be reason- 
ably expected to attend a court of justice, being engaged in 
private and public work elsewhere, and so long as the Magistrate 
was willing to inflict a small fine upon him, it did not matter 
what he had done or to what he had, pleaded - guilty. If this is 
the real state of things, it is a travesty of justice. The assumed 
facts are that a car in which he was sitting, driven by a servant 
of his, knocked down and killed a boy between Partabgarh and 
Allahabad and that in spite of a serious accident of this kind, the 
gentleman allowed his driver to proceed in the most inhuman 
way and endeavoured to cover up his tracks and conceal the 
identity of his car. The answer to this very serious allegation 
now made before us is that he was not there at all, that he did 
not hear of the accident untila long time afterwards, and that 


“he pleaded guilty through a pleader either per incuriam, or with- 


out knowing what offence he was pleading guilty to. This is 
obviously avery unsatisfactory state of things. The driver has 
been identified and tried and convicted for the offence of causing 
the death of the boy by reckless driving. As his case is under 
appeal, it is undesirable that we should make further reference 
to the actual events at the time of the accident, or to the means 
said to have been taken, either to conceal his identity, or, on the 
other hand, to establish his identity. These are matters which 
are sub judice. Nor have we any materials for expressing any 
opinion as to whether the present defendant to the present sum- 
mons was in the car or not. One curious feature about the case 
is that it has been argued before us, on the one hand, by the 
Assistant Government Advocate representing the Government and, 
on the other hand, by. Mr. Dube representing the accused, 
without any summons or copy thereof appearing in any shape or 
form, either on the record, or in the brief of either counsel, and 
at this moment nobody knows what the summons contained. It 
must, however, be assumed that everything has proceeded upon 
the basis of a summons charging the accused with.a breach of 
section 16 of the Motor Act for failing to give notice to the 
police that his driver had killed a boy. The foregoing passage 
is extracted from the referring order. Two observations arise 
upon it. In the first place, there is no such thing as an offence 
under section 16 of the Motor Act at all and, in the second 
place, there is no offence, so far as we can discover, in the Motor 
Vehicles Act, coming within the description given by the Joint 
Magistrate. of failing to give notice to the police that your driver 
has killed a boy. It becomes, necessary, therefore, first to refer 
to the Motor Vehicles Act. Section 16 is-a penalty clause and 
prescribes the penalties which may be inflicted upon anybody 
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who contravenes any of the provisions of the Act or any rule 
made under the Act. The sooner the authorities abandon the 
practice of prosecuting motorists, or indeed any other people, 
under sections which do not prescribe an offence at all, the better. 
So far as the.alleged facts of this case are concerned, one pos- 
sible section appropriate is section 4. Section 4 prescribes that 
when the person in charge of a motor vehicle knows, or has 
reason to believe, that an accident has occurred, he shall cause 
the vehicle to stop and shall also, if required, give his name 
and address and the name and address of the owner of the 
motor vehicle. If- Kunwar Rananjai Singh Sahib was in the 
car atthe time of the accident, that section would apply to him. 
The language of the section has been carefully chosen. It has 
occurred, and it may frequently occur, that a driver who has 
caused an accident either by excessive speed, or bya bona fide 
mishap, and refuses to stop, may plead, and rightly plead, that 
he was acting. under the orders of either the owner or the gentle- 
man in charge. of the car. The owner may be sitting behind 
giving direct orders to his driver as to the pace at which he is to 
travel and he may, in spite of a serious accident, command the 
driver to pursue his way. Similarly, the owner may be absent, 
and a person may be in charge of the car with the consent of the 
owner, such as a member of the household or a guest, who has an 
important journey to perform and is permitted by the owner to take 


charge of the car and the driver. In such cases, it is clear that. 


the person in charge of the car, to whose orders the driver is in 
fact submitting at the time of the accident or immediately there- 
after, is amenable to this section. We are informed—we can say 
no more—that the summons issued against this gentleman had no 
relation to this section, but that what he was really summoned for 
was a breach of some motor rule made under the Act, which neither 
ourselves nor anybody engaged in this case before us, appears to 
know anything about, which requires a member of the public to give 
information to the police, if he knows that his driver has caused 
a~serious accident or death. Under what circumstances that 
obligation is imposed upon him, depends upon the terms of the 
rule, of which we are profoundly ignorant and to which both the 
Magistrate who tried the case and the Magistrate who has referred 
it to us, did not condescend to refer. This fact, however, raises 
a question of importance to Magistrates, and of importance to a 
growing class of the public who use these vehicles upon the 
highroad.. We happen to know, and we take judicial notice of the 
fact, that summonses are constantly issued from the Magisterial 
Courts in these provinces, purporting to charge motorists, owners 
or drivers, of offences under the Act without giving the slightest 
particulars of the offence alleged. This particular case -is one of 
the worst illustrations that it is possible to imagine. The only 
offence alleged from beginning to end is an offence under the 
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penalty clause 16 which, as we have said, does not create an 
offence at all. The question, and a ver} serious question it is, is 
whether this procedure is justified by law. In our opinion it is 
not, and it is our opinion that the whole of these proceedings and 
similar proceedings in which similar summonses are issued, are 
illegal. It is true that the chapter of the Criminal Procedure 
Code dealing with the processes to compel appearance, does not 
define what a summons is to contain. ‘It is true that Magisterial 
Courts may have drifted into a habit of issuing vague and general 
summonses, and that in certain cases, the persons summoned have 
appeared without raising any objections, and that evidence has 
been subsequently taken and a charge framed, so that the person 
accused had no complaint and fully understood what he was 
called upon to meet. It is true also that in motor cases it has 
occurred that summonses have been issued to motorists and that 
they have saved themselves and the court trouble by pleading 
guilty generally and sending some fine to the court, without even 
appearing or without the necessity. of any hearing, but these 
slipshod methods are unknown tothe law and like all bad habits, 
are apt to breed somewhat rapidly and sooner or later to cause 
trouble. Section 68 of the Criminal Procedure Code, in our view, 
incorporates the form of summons, which is a statutory form con- 
tained in Schedule V of the Act, which summons is to be issued 
to accused persons. There appears to be no authority of this 
Court as to what such summonses should contain, if authority 
were needed. There is an old case relating to a summons issued 
tò a witness which has no bearing on this particular form of 
summons. But the statutory form contained in the Act provides 
that the summons should give as part of the requirement to the 
accused person to attend at the specified time and place to answer 
a charge, particulars of the offence charged. This seems but 
reasonable and in accordance with common sense. It is an 
elementary observation to point out thaticis not reasonable to 
summon a person to answer acharge, unless you, at the same 
time, inform him to the charge he is summoned to answer. The 
form says, “‘ State shortly the offence charged”. That statutory 
requirement cannot be satisfied by a reference to a general omnibus 
clause, Which may include a variety of charges, nor does it justify 
the omission of the place where, the date when, and the precise 
nature of the offence which the accused person is supposed to 
have committed. These observations are elementary. It is surpris- 
ing that it should be.neeessary at this time of the day to make 
them atal. We should have thought that no authority on the 
subject was necessary, but if any authority is required, we have 
no hesitation in saying that a summons issued by a Magisterial 
Court, which does not contain in the form prescribed by the 
statute particulars of the place where, the time when,,and the 
nature of the offence charged, may be disregarded by the person 
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summoned, and proceedings taken thereon, if objected to, must 
necessarily be invalid. If’ acase_of this kind, or any case under 
the Motor Act, where there are a variety of offences included 
either in one section, or in a code of rules, it is essential both for 
the purpose of the proper conduct of the court’s business. itself, 
as well as for the protection of a respectable class of people sum- 
moned for sometimes trivial and sometimes serious offences, that 
it should be known from the first what it is which the court has 
in fact to deal with. It is unlikely, if not in the highest degree 
improbable, that if that necessary and obligatory procedure had 
been followed in this case, the muddle which we now have to deal 
with, would have occurred at all. What happened at the hearing 
1s sufficiently bewildering. The person summoned was anxious 
not to appear before the court for reasons of personal convenience. 
He filed a petition through a pleader, asking to be excused on the 
ground, as we have said, of his private and public business. - He 
went on to say that he is well known to the people residing at or 
near Fyzabad-Allahabad road, a distance we believe to be some- 
thing like 100 miles, which is equivalent to saying that he must 
be a very conspicuous person, and he added that owing to his 
appearance and dress and custom, he could be easily identified. 
He then went on to make a mysterious statement to the court, 
namely, that he waived his right of being identified. What he 
meant, or what anybody else understood by this statement, must 
remain a mystery. But the mystery does not end there. The 
document was filed by his pleader under section 18 of the Act 
which enables the Local Government to cancel or suspend any 
licence granted by the Act, and having filed this petition asking 
that the person summoned might be exempted from personal 
attendance, his pleader proceeded to plead guilty to what he was 
pleased to describe as the charge under section 18, which he him- 
self had, for the first time, introduced into this complicated con- 
troversy. The Magistrate detected this further error and accepting 
the plea of guilty and inflicting the fine of Rs. 10, altered the 
confession to one under section 16, but what he meant when he 
did that, neither we .ourselves, nor anybody else, seems to have 
any notion. It can hardly be believed that he seriously thotght 
that a case of a person of position,—which seems to us merely to 
aggravate the offence—who endeavoured to conceal his person or 
to deny his presence, or to refuse to render the authorities any 
assistance in the case of such a serious offence of inflicting fatal 
injuries upon a boy by reckless driving,-was adequately dealt with 
by a fine of Rs. 10. If he really thought so and that was in 
substance the matter with which the court was dealing, we should 
have been compelled to interfere by way of enhancement, but 
having regard to the irregular proceedings: throughout this case 
from first, to last, we do not feel ourselves able to tréat the plea 
of guilty, in the circumstances in which it was given, as either an 
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estoppel to the defendant, or as an admission that he had really 
been guilty of such inhuman conduct. Fhe whole thing seems to 
have ended in an unfortunate misunderstanding. We have on 
alternative but to set aside the whole proceeding and to direct 
either. a fresh summons or an amended summons to be issued - 
against Kunwar Rananjai Singh, specifying the offence under the 
Act or rules, which he is alleged to have committed, and the place 
where and the time when he is said to have committed it. We 
think it better that the Magistrate, although he should not delay 
issuing the fresh or amended summons, should postpone the hear- 
ing on the merits until after the disposal of the appeal which, we 
understand, the driver has filed, but that after that has been 
disposed off it should be heard with the least possible delay. On 
the other hand, although we have no jurisdiction to pass any order 
in the matter, we think it right to say that we do not consider it 
a case in which, especially if he claims that he was not present, 
the person summoned ought to ask for exemption from his pre- 
sence in court, that is to say, we think he ought to attend the 
court. . s 


RUCHCHA SAITHWAR AND ANOTHER (Plaintiffs) 
: VEVSUS 
HANSRANI AND OTHERS (Defendants) * 


Civil Procedure Code, section rog, Clause (c)—Provistons of—Appeal 

- to Privy Council—Application for leave—Value of-case less than 

Rs. 10,000-- Whether High Court entstled to certtfy— Substantial 
question of law” —What does not amount to. 


In order to enable the High Court to certify a case, in 
which the valuation is less than Rs. t0,o00, asa fit one for 
_appeal to His Majesty in Council, the case should involve a 
question of general importance which when decided by the 
Privy Council will be of benefit not only to the parties to the 
litigation but to a considerable body of other people. 
Radha Krishna Ayyar v. Swaminatha Ayyar, L. L. R., 44 
- « Mad., 293; Banars: Prasad v. Kashi Krishna Narain, I. L. R., 
23e All., 227 and Mathura v. Jagdeo, 25 A. L. J. R., 970, 
followed. ` 
The mere question whether a particular finding by a lower 
appellate court was a good or‘bad finding, having regard to 
the provisions of section 100 of the Civil Procedure Code, is, 
in itself, no substantial question of law. Durga Chowdhrani v. 
Jawahir Singh Chowdhry, I. L. R., 18 Cal., 23 at 30, followed. 
APPLICATION for leave to appeal to His Majesty in Council. 
Peary Lal Banerji, for the appellants. 


` P. N. Sapru, for the respondents. e 
* P, C. A. No. 56 of 1927 
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The judgment of the Court was delivered by 


‘MEARS, C. J.—This îs an application under Order 45, rule 2 
of the Civil Procedure Code for leave to appeal to His Majesty 
in Council from a decree of this Court passed in second appeal 
on 23rd June, 1927. The valuation of the subject-matter of the 
suit and of the appealis Jess than Rs. 10,000, being in fact 
Rs. 2,800 only. The ground on which the leave to appeal is 
sought is that it involves “a substantial question of law of general 
importance and is otherwise fit for appeal, as the plaintiffs have 
been deprived of a valuable right secured to them by the decree 
of the Appellate Court ”. It is conceded by the learned counsel 
for the appellant that leave to appeal can be given only if the 
case should fall within clause (c) of section 109 of the Civil Pro- 
cedure Code. 


It appears that the applicants were the plaintiffs in the court 
of first instance. They sued for recovery of certain properties 
on the allegation that they were joint with one Chikuri who left 
him surviving, a wife and three daughters, all four of whom were 
the defendants in the suit. The plaintiffs’ case was that on the 
death of Chikuri they, as the surviving members of the family, 
were entitled to the property in suit. The defence was that 
Chikuri died separate, and the plaintiffs have no right to the 
property. The court of first instance dismissed the suit holding 
that the plaintiffs were separate from Chikuri when the latter 
died. There was an appeal by the plaintiffs and the learned 
Additional District Judge, who heard the appeal, held on the 
evidence that.the family was joint and thal the plaintiffs were 
therefore entitled to succeed. He. accordingly decreed the suit. 
There was a second appeal which was heard bya Bench of this 
Court. This Court came to the conclusion that the lower appel- 
late court had arrived at its conclusion by a misapplication of 
the law. The following is an extract from the judgment of this 
Court : 

t The respondents urge that whether the lower appellate court was 
right or wrong, the finding as to jointness was a finding of fact. The 
question whether itcan be distarbed in second appeal depends, there- 
fore, on whether the lower appellate court in arriving at that finding 
had committed any error of law ”. 

Thus, after reproducing the purport of sub-section (1) of 
section 100 of the Civil Procedure Code, the Judges proceeded 
to consider whether the finding arrived at by the lower appellate 
court was wrong and whether it was vitiated on account of any 
substantial error in procedure. Mr. Peare Lal Banerji, the 
learned counsel for the appellant, states that so far as the portion 
of the judgment quoted above goes, he has no quarrel with it. 
But he says that in spite of stating the law correctly, the learned 
- Judges *proceeded to misapply it to the circumstances of the case 
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and have virtually taken upon themselves to weigh the evidence 
and to say that the finding of fact arrivéd at by the lower appel- 
late court was wrong. He does not deny that in cases to which 
section 103 of the Code of Civil Procedure applies the High 
Court could come to a finding of its own. 


Assuming that this Court misapplied the law to the particular 
facts of the case, we fail to see how it is possible for us to certify 
the case as a fit one for appeal to His Majesty in Council. 


It has been held repeatedly by their Lordships of the Privy 
Council that in order to enable a High Court to certify a case, 
in which the valuation is less than Rs. 10,000, asa fit one for 
appeal to His Majesty in Council, the case should involve a 
question of general importance. Ordinarily, none but the parties 
toa litigation are concerned in the result of a case. It is clear 
that in every such case where the valuation is less than the pres- 
cribed limit, there is no right of appeal to their Lordships of the 
Privy Council. Itis only when a case is of larger importance 
and the principle when finally decided by their Lordships of the 
Privy Council, will be of benefit not only to the people who are, 
directly involved in the litigation but to a considerable body of 
other people that leave to appeal should be granted. In the case 
of Radha Krishna Ayyar v. Swaminatha Ayyar (*) their Lord- 
ships of the Privy Council, on the question of the application of 
sub-section (c) of section 109 of the Civil Procedure Code, said 
as follows :— : 

*“ That principle is this :—that as an initial condition to appeal to His 
Majesty in Council, itis essential that the petitioners should satisfy 
the court that the subject-matter of the suit is Rs 10,000, andin addi- 
tion that in certain cases there should be added some substantial 
question of Jaw. This does not cover the whole grounds of appeal, 
because itis plain that there may be certain cases in which it is impos- 
sible to define in money value the exact character of the dispute; there 
are questions as, for example, those relating to religious rights and 
ceremonies, to caste and family rights or such matters as the reduction 
of the capital of the companies as well as questions of wide public 
importance in which the subject-matter in dispute cannot be reduced 
into gctual terms of money. Sub-section (c) of sction 1og of the Civil 
Procedure Code contemplates that such a state of things exist and 
rule 3 of Order 45 regulates the procedure ”. 


This quotation from the judgment of the Privy Council enun- 
ciates the reason why in certain cases leave to appeal may be 


‘granted although the ‘valuation of the subject-matter of the 
‘appeal may be less than Rs. 10,000. In the present case there 


is no dispute as to any question of law at all. It is conceded 

that in the judgment under appeal, the law has been properly 

stated, namely, when a second appeal may be entertained by the 
(1) I. L. R., 44 Mad., 293 R 
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High Court. The only point that the appellants want to dispute 
before their Lordships of the Privy Council is whether the High 
Court were right in their application of the law to the peculiar 
facts of this particular case. This is not in our opinion a matter 
of the kind described in the above quotation from the judgment 
of their Lordships of the Privy Council. 


It must be remembered that leave to appeal isa matter of 
consequence and in the case of Banarsi Prasad v. Kashi Krishna 
Narain (*), their Lordships of the Privy Council made the follow- 
ing pronouncement at page 232 of the report :— 


“And as it is of great importance not to allow litigants who have 
succeeded in the High Courts to be harassed by further appeals when 
there is nothing at stake but amounts of money which the Indian legisla- 
ture has decided to be too small to give a right of appeal, their Lordships 
will humbly advise Her Majesty to dismiss this appeal ”. 


It will be noticed, therefore, that where no useful purpose as 
defined in the case of Radha Krishna Ayyar v. Swaminatha 
Ayyar (°) is likely to be served and where, in the result of the 
appeal, the only people interested will be the litigants themselves 
and where the value of the subject-matter is less than Rs. 10,000, 
no leave to appeal should be granted ; see Mathura v. Jagdeo (°). 


The learned counsel for the applicants has referred us to cases 
where their-Lordships of the Privy Council set aside decrees of 
the High Court on the ground that the High Court could not 
interfere with a finding of fact arrived at} by the lower appellate 
court and that to do so was a contravention of the law. His 
argument was that leave to appeal in such cases must have been 
granted on the sole ground that the High Court had excecded 
its jurisdiction in setting aside improperly a finding of fact. We 
cannot accede to this argument and Mr. Banerji has not been 
able to cite a single case in which leave to appeal was granted 
on the sole ground that the High Court in a particular case 
misapplied the provisions of section 100 of the Civil Procedure 
‘Code. On the other hand, in one of the cases quoted by the 
learned counsel for the appellant, their Lordships of the Privy 
Council deprecated the grant of a certificate by a “ High Court ” 
where the court had refused to interfere with the finding of the 
lower appellate court- on the ground that it was a finding whick 
could not be interfered within second appeal, being a finding 
of fact. Their Lordships remark that no substantial question of 
law was involved in the appeal. We take this to mean and in 
volve that the mere question whether a particular finding by a 
lower appellate court was a good or bad finding, having regard 

(1) I. L. R., 23 All, 227 
° (2) I. L. R., 44 Mad., 293 
(3) [1927] 25 A. L. J. R , 970 
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CIVIL to the provisions of section 100 of the Cavil Procedure Code was, 
1928 in itself, no substantial question of law. See Durga Chowdh- 
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Income-tax Act of 1922, section 22 (2)—Return made in compliance 
e J. with—Fatlure to comply with notice served subsequently under 
ERJI, J. 5 
sectton 22 (4)—Effect of—Assessment under section 23 (¢)— When 
justified—Income-tax Officer not bound to proceed under section 2 33 
—' Having madea return”, words used in section 23 (g)—Luter- 
pretation of. 

If an assessee has made a return in compliance with a notice 
under section 22 (2) of the Indian Income-tax Act, 1922, and 
thereafter a notice has been served upon him under sec- 
tion 22 (4) and the assessee has failed- to comply with that 

” notice, the Income-tax Officer is entitled to make an assessment 
under section 23 (4) on account of that failure and he is not 
bound to proceed under section 23 (3). 

Brijraj Renglal v. Commissioner of Income-tax, Misc. Case. 
No. 137 of 1926, decided by the Patna High Court, dessented 
from. 

The words ‘“‘ having made a return ” used in the third case 
of default in section 23 (4) mean merely what they say and 
have no other object than that of emphasizing the fact that 
the third default can only be made bya person who has 
already made a return because it is only such a person who 
can be served with a notice in accordance with sub-section (2) 

.of section 23. $ 

MISCELLANEOUS REFERENCE under section 66 of the Indian 
Income-tax Act, 1922, from W. GASKELL ESQ., Commissioner 
of Income-tax, United Provinces. . 


The facts appear from the following case submitted by the 
Commissioner of Income-tax :— 


1. Lala Chandra Sen Jaini, a Vad of Etawah, duly filed his return ' 
of income for the current year, stating his income to have been Rs. 300 
from property and Rs. 3,000 from business, and adding that he kept no 
accounts, that his business was that of a Vard, that he could not com- 
plete the form in detail, and that his return was an estimate. e 

* Mis. Case No. 1027 of 1927 
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2. When the Income-tax Officer came to make the assessment, he CIVIL 
issued a combined notice under section 22 (4) and section 23 (2) of the ras 
Income-tax Act in the form attached (Appendix A), asking Lala Chandra 1928 
Sen Jaini (z) to produce or cause to be produced his account books CHANDRA 
for the previous year and (z1) to produce or cause to be produced SEN JAINI, 
evidence in support of his return. ETAWAH 

3. The assessee appeared before the Income-tax Officer and stated j 
on oath that he had no accounts or čuk: katas of any sort whatsoever, 
but on being questioned admitted that he did maintain a register in 
which were recorded the names ofthe persons to whom parcels were 
sent by post value payable and also the amounts of money so realized. 
The Income-tax Officer asked the assessee to produce that register no 
matter what its condition was but the assessee declined todo so. The 
Income-tax Officer accordingly framed an assessment under section 23 (4) 
of the Income tax Act. 

4. The assessee subsequently presented an application under section 27 
in the following terms :— 

“ Respectfully it is submitted that the applicant was required to file 
his account books, but since he kept no regular account books he could 
not file any. The applicant has been assessed to pay Rs. 904-11 which 
is very excessive. The applicant does not sell any medicines in the 
city. All his medicines are sent outside by means of parcels. A parcel 
journal is kept by the applicant, which will show the total amount of 
medicines sold by him. 

“ The applicant never thought that this journal could afford a reason- 
able basis for assessment, but his legal advisers have advised him to 
file this journal. This journal contains all the sales by the applicant, 
and, by taking average profits per cent., a fairly accurate income of the 
applicant can be obtained. 

“ It is therefore prayed that the court be pleased to reconside: the 
case in the light of the parcel journal and to assess the applicant accoid- 
ingly’’. 

The Income-tax Officer held that the condition postulated in section 27 
was not fulfilled, i.e, that the assessee had not been prevented by 
sufficient cause from complying with thé notice under section 22 (4), and 
rejected the petition. 

5. The assessee appealed to the Assistant Commissioner of Income- 
tax, who rejected the appeal on August 11, 1927. j 

6. About this time a case in ze Brijraj Ranglal was decided by the 
Patna High Court which ruled that the notice under section 22 (4) of 
the Income-tax Act can only be issued before a return of income is filed 
and that failure to produce accounts ineresponse to a notice issued after 
submission of a return does not render the assessee liable to an assess- 
ment under section 23 (4). The assessee noticed a report of this case 
in the newspapers of August 13, 1927 and has presented a petition 
claiming that the assessment should have been made under section 22 (3) 
and got section 23 (4), and praying the Commissioner to set aside the 
assessment orto state a case to the High Court. Strictly speaking 
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the demand fora reference does not arise out of the appellate order. 
But the matter is of importance and, Slthoagh the judgment of the 
Patna High Court has no force in this province, it is desirable that the 
point should be settled authoritatively. 

7. The Commissioner, therefore, states a case on the following 
point .— 

If an assessee has made a return in compliance with a notice under 
section 22 (2) of the Indian Income-tax Act, 1922, and thereafter a 

~ Notice has been served upon him under section 22 (4) and the assessee 

has failed to comply with that notice, is the Income-tax Officer entitled 
to make an assessment unde: section 23,(4) on account of that failure, 
or is he bound to proceed unde: section 23 (3)? 

8. The Commissioner is of opinion that the ruling of the Patna High 
Court is not correct and the answer to the first part of the question is 
in the affirmative and to the second part in the negative. 


APPENDIX A 
Form B 
Notice under section 23, sub-section 2 (and section 22, sub-section 4) of the 
Indian Income-tax Act, XI of 1922 


(For use where a return has been made) 
No. 
Dated the 192. 
To 
To enable me to test the correctness of the return of your income fur- 
sub-section 1, 
nished by you under section 22, sub-section 2, of the Act for the year ending, 


sub-section 3, 
I hereby require you to attend at my office at at 
on in person or by representative (= to produce 


or cause to be produced at the said place and tıme the accounts and docu- 
ments specified overleaf *and any other evidence on which you may rely 
in support of the return*). 

Wilful failure to comply with this notice will entail the forfeiture of 
your right of appeal under section 30 (1) of the Act and will rendei you 
liable to prosecution under section 51, sub-section (g) of the Act, 

Income-tax Officer. 

Particulars of accounts and documents :— 

Baleshwari Prasad, for the applicant. 
e ° . 
Uma Shankar Bajpai, for the Crown. 
The judgment of the Court was delivered by 


WALSH, J.—This is a case stated by the Income-tax Commis- 
sioner. The assessee, ong Lala Chandra Sen Jaini, a vad or 
physician of Etawah, filed a return of his income for the current 
year stating that he kept no accounts and that his return was an 
estimate. The Income-tax Officer, presumably having reason to 
think that the assessee was not giving that attention to his return 
which, we hope, he gives to his patients, served a double notice 
upon him, one under section 22 (4) requiring him to produce 


(í 
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“accounts and documents in support of his return, and another 
under section 23 (2) requfring him either to attend or to produce 
evidence in support of his return. The notice issued is headed 
“Form B”. It isa double form calling upon the assessee to 
do two things ; to produce documents to enable the correctness of 
the return to be tested and to attend and give any evidence the 
assessee may desire to give. This double form, which is a useful 
and practical way of combining two stages into one, is headed 
“ Form B”. We have been unable to ascertain, either from the 
Manual in use in these provinces, or from the gentlemen who 
have argued the case before us, whether it is a statutory form or 
merely a form with no greater authority than that of the depart- 
ment from which it issues. But it is not without significance that 
one of its sub-titles is in the following terms :— For use where 
a return has been made”. The question whether a double form 
like this, and the practite of combining two stages into one is 
strictly lawful, is not before us. It certainly ought to be. 
It must be a great saving of time to an assessee, especially if he 
is honest and wants to be truly assessed and to pay the proper 
proportion of his contribution to public funds, and it must also 
be of great advantage to the taxing authorities to have one 
comprehensive and final stage of enquiry where an assessee, 
whose return_has been challenged, can produce all his documents 
in support of his return and give any evidence on which he relies. 
The assessee complied with the notice which required him to 
attend under section 23, presumably because he was advised that 
if he did not, he would have the very assessment made against 
him of which he complains, but he did not comply with the part 
of the notice requiring him to produce his documents, apparently 
relying upon an authority of the Patna High Court, which he 
was advised would enable him to withhold them from the taxing 
authorities. But the result of his attendance to give evidence 
was to show that his statement in his original return was a 
falsehood. He had said that he kept no accounts. He did. When 
he was put upon oath, he admitted that he kept a register with 
the names of his customers and the amounts realised. He made 
the feeble and obviously’ dishonest excuse that he had not pro- 
duced the register because the accounts were not clearly ehtered. 
It is to be observed that he was not called upon to produce 
accounts which were clearly entered, or anything which he might, 
as the sole Judge of the matter, consider, worthy of being pro- 
duced, but he was called upon to praduce such accounts and 
documents as he had, and it being immaterial whether the 
accounts were clear or not or whether they were, what is considered, 
regular and perfectly kept accounts, he finally said that he did 
not wish to produce them. He was thereupon assessed by the 
Income-tax Officer to the best of his judgment under section 
23 (4). “The question is whether the Income-tax Officer had 
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jurisdiction to do that. It seems to us that if he had not, the 
careful provisions of sections 22 and 23, for the purpose of pre- 
venting fraud and concealment, would be useless and that the 
machinery provided for the purpose of making people pay their 
real quota, would break down. The machinery provided by these 
sections for extracting a reasonable contribution out of assessees 
in default, is aimed precisely at the conduct of which this assessee 
has been guilty, but we have to see whether his dishonest attempts 
to evade his liability are protected by the law. The sub-section 
in question is 23 (4). 


“If the principal officer of any Company, or any other person fails to 
make a return under sub-section (1) or sub-section (2) of section 22, as 
the case may be, or fails to comply with all the terms of a notice issued 
unde: sub-section 4 of the same section or, having made a return, fails 
to comply with all the terms of a notice issyed under sub-section (2) of 
this section, the Income-tax Officer shall make the assessment to the 
best of his judgment ”. ` 


That sub-section contemplates three contingencies. The first, 
the failure to make a return atal. The second, the failure to 
comply with a notice requiring production of accounts or docu- 
ments required by the Income-tax Officer, and third, the failure 
to attend at the Income-tax Officer's office, or to produce evidence 
on which the assessee relies. In each of these three cases the 
assessee is a person in default, and he can only_become in default 
by a deliberate breach of an express provision to which the penal 
section which we have just cited in each case refers. It must be 
admitted that the assessee in -this case failed to comply with the 
terms of the notice issued under sub-section (4) of section 22, 
because he failed to produce this register which was the important 
document which he had. By a curiously tortuous form of argu- 
ment it is suggested that this default on his part, does not bring 
into operation section 23, sub-section (4), because it does not 
constitute a breach of sub-section (4) of section 22. For the 
purpose of that argument it is necessary to introduce into section 
22 (4) an express or implied provision that a notice requiring an 
assessee 10 produce accounts and documents, can only be served 
beforeshe has made a return, and if served after he has made a 
return, is illegal. To our minds this is a far-fetched suggestion, 
but as it has been accepted in one High Court in India and is 
relied upon in this case, it is necessary to examine it with some 
care. Itis impossible to,deny that the effect of such an intcr- 
pretation is to make a great part of these sections unworkable, 
and the view seems- to us completely out of touch with the 
realities of the question to be determined. There is nothing in 
sub-section 4 imposing any limitation upon the time when, or the 
conditions under which, the notice there mentioned is to be 
served. What possible object an Income-tax Officer tan serve 
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by sending a notice to an assessee to produce his accounts and 
documents before such assessee has made any return at all, it 
is difficult to follow. Why should the legislature have intended, 
without using express and clear language, to prevent the Income- 
tax Officer from calling upon an assessee to produce accounts and 
documents under this sub-section after he has made his return ? 
The object of his doing so is made clear by the next section. If 
the Income-tax Officer is satisfied that a return is correct, he is 
directed to make the assessment under sub-section (1). How is 
he to be satisfied, if he has any suspicion or grounds for dis- 
satisfaction unless, when he sees the return and has some materials 
before him for forming a judgment, he can ask to see the books 
of the assessee? A fortiori unless he is to obtain private in- 
formation from secret and possibly unreliable sources, how is he 
to form a belief under section 23, sub-section (2) that the return 
made under section 22 is incorrect or incomplete, unless at least 
he can inform himself by the obvious and elementary method of 
calling for the books? It is to be observed that the notice which 
he may serve on the person who made the return under section 
23 (2), is only to be served when the officer has reason to believe 
that the return made is incorrect or incomplete, and unless the 
return is, on the face of it, ridiculous or the Income-tax Officer 
has secret information, it is impossible for him to form any honest 
belief on the subject at all, unless he can secure some materials. 
It seems to us, therefore, that a great part ofthe duties of the 
Income-tax Officer would be rendered practically unworkable 
if it were to be held that sub-section (4) of section 22 could 
only be worked before a return had been made. The Government 
Advocate made a valuable criticism upon the argument. The 
machinery is slightly different where there is a Company and 
where there is an individual assessee. In the case of a Company, 
under sub-section (1), the principal officer is required to prepare 
and furnish every year on or before the 15th day of June in each 
year a return, whereas the return under sub-section (2) required 
of an individual, is only to be made in response to a notice served 
upon him by the Income-tax Officer to make such return within 
a specified period. It follows, therefore, that if the argument 
put forward were to be accepted, the words “before the rsth 
June in each year” would have to be inserted in the case of the 
principal officer of any Company in sub-section (4) of section 22, 
and that, although there is not a word in the statute to suggest 
it, if the Income-tax Officer did notcalt upon every Company 
in his jurisdiction before the 15th June to produce accounts and 
documents required by him—a most burdensome requisition—he 
would after such Company had made its return, be prevented 
’ for the rest of that fiscal year from doing so. 


On this matter we have no hesitation in quoting from the 
excellent Commentary of Mr. Vishvanatha Sastri, a Vakil of 
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Madras, the author of The Law and Practice of Income-tax, 
published in 1922, dealing with this very’ question of the evidence 
in support of a return under section 22. He expresses this 
opinion. 
“The Income-tax Officer is empowered to call upon the assessee 
(whether or not he has made a return) to produce such documents and 
accounts as he may iequire within the period specified in the notice 
requiring their production. Sub-section (4) prevents the Income-tax 
Officer from calling upon an assessee to produce books of account going 
back for a period of more than thrée years prior to the accounting period 
There is, however, no such limitation upon the power to call for docu- 
ments. In the case of trades and business, the Income-tax Officers 
require in addition to the profit and loss “account, a copy of the balance- 
sheet. Provided the ietuin which has been made is a correct one, the 
submission of these documents cannot piove detrimental to the tax- 
payer”. 


We agree with that opinion. The matter seems to us to be 
simple, and really it would seem almost unarguable, if it were 
not for the decision arrived at by the Patna High Court set out 
in Appendix (C) to the case. We respectfully differ from that 
decision and find it somewhat difficult to follow. The fallacy, if 
we may say so, is based upon the assumption which, in our view, 
there is nothing to justify, that a notice under section 22 (4) 
can only be given toa person who has not made a return, and 
that if it is given after a return has been filed, such a notice is 
illegal. One of the reasons given in the judgment is that the 
words, “ having made a return ”, which occur in the third, case 
of default in section 23 (4), create some antithesis between such 
default and the preceding default of failing to comply with a 
notice under section 22 (4). We cannot follow this. It is not a 
case where any antithesis is required. To our minds the words 
merely mean what they say, and ‘have no other object than that, 
which the Government Advocate pointed out, of emphasising the 
fact-that the third default, namely, failure to comply with sub- 
section (2) of section 23, can only be made by a person who has 
already made a retum, because it is only sucha person who can 
be served with a notice in accordance with sub-section (2) of 
section 23. It is wrong to say that they are meaningless. Many 
reasons might be given why the draftsman thought it right to 
insert them where they are. One reason is this that an Income- 
tax Officer may have honest reason to believe that the retum 
which he has received, has been made by the assessee and is 
incorrect or incomplete, when the return was not in fact made 
by the assessee at all, and although the Income-tax Officer might 
have honest reason to believe that it was, and might legitimately 
serve on such persona notice under sub-section (2) of section 
23, such person would have a complete answer to an asSessment 
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against him to the besteof the Income-tax Officer’s judgment 
under sub-section (4) by proving that he had not made the 
return. No doubt this illustration is an extravagant one in the 
sense that it is unlikely to occur, but in a country in which false 
documents are so-common and false charges are so frequently 
made out of enmity, it may well have been considered quite 


possible that a discharged servant or some other enemy, might” 


deliberately send in a false return purporting to be by an assessee, 
which would appear to be incomplete or incorrect on the face of 
it, for the purpose of inducing the Income-tax Officer to give 
him, what is called in this country ‘Dik’. At any rate, if such a 
case should occur, the language which we have just cited is 
appropriate thereto. We, therefore, answer the first part of the 
question in the affirmative and the second in the negative agreeing 
with the Commissioner. The assessee must pay the costs. We 
fixed the fee at Rs. 150. Ten days will be allowed for filing of 
the certificate. 


THE SONARDIH COAL Co., LTD., (Jn Liquidation) — 
. ~ IN THE MATTER OF 


PARMANAND GIR (Oéjector)* 


Companies Act, sectton 24—Memorandum of Association and prospectus 
signed and registered, under— What constitutes a member of a com- 
pany under section 30—Liguidation—Plea of fraud with the object 
of escaping liability— When not entertainable. 

Fraud only makes a contract voidable and not void. A 
person who signs the memorandum of association and the pros- 
pectus and takes certain shares in a Company which is subse- 
quently registered, must be deemed to have agreed to become 
a member of the Company and in the event of the Company 
going into liquidation, he cannot escape liability for the debts 
of the Company on the ground that he subscribed the memo- 
randum subject to any reservation or that the registration was 
obtained by a fraud perpetrated on some one else than himself, 

mm Ld 


MISCELLANEOUS application. 

A. Sanyal, for the objector. 

Indu Bhushan Banerji, for the Official Liquidator. 
The following judgment was delivered by 


ASHWORTH, J.—lIn this case one Parmanand Gir who has 
been entered in the list of contributories by the Official Liquidators 
of the Sonardih Coal Company, Limited (in liquidation) has applied 
that his name should be removed from the list of contributories 
as he is nat liable for the debts of the Company or to pay up the 

*Mis. Case No. 567 of 1926 _ 
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shares against his name. ‘He is represented by Mr. A. Sanyal 
who has addressed the court. 


Mr. Sanyal has stated that he is prepared to show that there 
was an agreement between his client and certain other Directors 
that he should be made one of the firm of managing agents to be 
constituted for managing the Company, and that it was on this 
understanding that he signed the memorandum of association and 
the prospectus. He says that a draft deed of partnership between 
certain persons and himself as managing agents was drawn up and 
signed by himself and the other four persons, and that it was well 
understood‘ that the memorandum of association which he signed 
as a promoter and in which he entered that he took 1,000 shares 
would not be registered with the Registrar of Joint Stock Com- 
panies until the formal deed of partnership between him and the 
said four persons as managing agents had been registered. . 


He admits that his client signed the memorandum of asso- 
ciation and the prospectus. But as regards the memorandum of 
association, he says that it cannot be regarded as a memorandum 
within the meaning of section 30 of the Companies Act for two 
reasons. One is that although in the column of attesting witness 
the name of a witness appears against a bracket which covers all 
the names of the subscribers and the shares taken by them, yet it 
was a fact which he could prove that these signatures were written 
by the subscribers at different places and different dates, and that 
a single person could not have attested (as required by section 9 
of the Companies Act) the signature of each subscriber by means 
of a single signature on the part of the attesting witnesses. He 
is also prepared to show that the entry of 1,000 shares against the 
name of one of the subscribers, namely, Mansa Ram Shukla, was 
entered subsequent to signature which entry he submits amounts 
to a forgery invalidating the document, because the document as 
it stands represents that the -signature of the subscribers and the 
signature of the attesting witness were made after or at the time 
of the entry as to shares taken. 


On behalf of the Official Liquidators it is maintained that under 
section 24 of the Indian Companies Act the memorandum of 
association and the prospectus must be deemed to have been pro- 
perly signed, registered and presented to the Registrar, and that 
no evidence can be admitted to the contrary. It is also submitted 
that this being so, under section 30 of the Companies Act Parma- 
nand Gir shall be deemed to have agreed to become a member ot 
the Company and on its registration was properly entered as a 


member. He cannot plead that he subscribed the memorandum 
subject to any reservation. 


These contentions of the Official Liquidators appear to meto be 
correct. I overrule the contention on behalf of the objector Par- 
manand Gir that it can be proved that registration of the Company 


te 
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by the Registrar of Joint Stock. Companies was obtained by a 
fraud perpetrated on some one else than the objector. Fraud 
only makes a contract voidable and not void. In the presence of 
the certificate of incorporation given by the Registrar no such plea 
can be entertained. The consequence is that the objection fails 
and is herein rejected. The application by Parmanand Gir for 
removal of his name from the list of contributories is dismissed 
with costs. 

Objection rejected 


JAI NARAIN RAI AND ANOTHER (Plaintiffs) 
versus 
BAIJNATH RAI AND OTHERS (Defendants) * 


Hindu Law—Joint family—Partition, what constiliutes—Intentton 
of parties, essential element. 

Separation is the result of intention among the members of a 
joint Hindu tamily and the question, in determining whether 
separation actually took place, is whether there is sufficiently 
good evidence afforded either by document or by the conduct 
of the parties or by both to prove the intention. 

Balkishen Das v. Ram Narain Sahu, I. L. R., 30 Cal., 738 
and Palani Ammal v. Muthuvenkatachala Mohiagar, 23 A. L. 
J. R., 746 at 748, SC., I. L. R., 48 Mad., 254, referred to. 

FIRST APPEAL from a decree of BABU RAJ BEHARI LAL, 
Subordinate Judge of Ghazipur. 

Surendro Nath Sen and Uma Shankar Bajpai, for the 
appellants. 

M. L. Agarwala, Kailas Nath Katju and Indu Bhushan 
Banerji, for the respondents. 


The judgment of the Court was delivered by 


MUKERJI, J.—The appellants in this appeal were the plaintiffs 
inthe court below. The pedigree at page I! of the printed record 
will show that the sons of Baldeo Rai are the plaintiffs. The son 
of Akalu Rai, who is a descendant of Tirlok Rai, the plaintiffs’ 
paternal uncle, is the defendant first party. The defendants 
second party are two ladies. One Musammat Bartana Kunwar 
who has at some places been described as Musammat Birta 
Kunwar, is the widow of Nakchhedi Rai, who represented the first 
branch of Fateh Narain Rai’s descendants. Musammat Sheodasi, 
the second defendant in the second party is the widow of Deo 
Narain Rai who was a brother of Ak&lu Rai. 


The ‘plaintiffs’ ‘case was that they and the defendant No. 1 
formed a joint Hindu family and the defendants ‘second party 
were ladies of the joint family and as such had no interest in the 


_ joint family property. According to the custom of the country 
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` and for the consolation of their own, thesnames of the ladies were 


entered in the revenue papers. Some people who wanted a 
disruption in the family, persuaded the ladies to apply for parti- 
tion of shares that stood recorded in their names. The plaintiffs 
objected to-the partition and thereupon the revenue court, on 
roth June, 1924, directed the plaintiffs to obtain a declaration of 
their title by institution of a suit within the statutory period. The 
plaintiffs accordingly sued to obtain a declaration that they and 
the defendant No. 1 were the owners of the property recorded in 
the defendants’ names and that the defendants had no interest 
whatsoever in the property. 

The defendant No. 1 did not contest the suit. The defendants 
Nos. 2 and 3 filed separate written statements. Their case was 
that the family was separate, that Girja Prasad Rai, the son of 
Sheodasi and Nakchhedi the husband of Musammat Bartana 
Kunwar, died as separated Hindus and that the ladies were right- 
fully in possession as heirs to the deceased members aforesaid. 
They relied on a certain document dated 12th April, 1919 and added 
that after that document had been executed, an actual partition 
by metes and bounds and division of movable property followed. 

The learned Subordinate Judge who heard the case held that 
the deed of 12th April, 1919 effected a separation in the family, 
though there was no sufficient evidence to prove that any actual 
division by metes and bounds or any actual division of movable 
properties followed the execution of the deed. He accordingly 
dismissed the suit. On behalf of the plaintiffs it has been con- 
tended that the learned Judge was wrong in his interpretation of 
the document of 12th April, 1919, and that that document did 
not create a change in the status of the family. It was urged 
that something more than the mére execution of a document 
would be necessary for the purpose of creating a change in the 
status of jointness. 

It has been conceded and it well established that separation is 
the result of intention among the members of a joint Hindu 
family. That. separation can be effected either by deed or by 
acts or both by deeds and acts. If the deed be unequivocal in its 
language and the intention of the parties is clear from it, it would 
not be necessary to prove acts in support of the deed. This 
was held in the case of Balkishen Das v. Ram Narain Sahu ( ‘), 
The following occurs in the headnote :— : 

“They might elect either to have a Partition of their shares by metes 
and bounds or to continue to live together and enjoy their property in 
common as before. Whether they did one or the other would effect the 
mode of enjoyment, but not the tenure of the property or theirinteiest 
in it, which was, on the principle of the case of Appovier v, Rama Subba 

Aryan, determined by the allotment to them of defined shares by the 


. . 
ikrarnama, 


(1) I.L. R., 30 Cal., 738 
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The legal effect of the zkrarnama could not be controlled or altered by CIVIL 
evidence of the subsequ@t conduct of the parties; but such conduct in 8 
this case’ was not inconsistent with „an intention to subject the whole oe? 


property to a division of interest, although it was not immediately to be JAI NARAIN 


perfected by an actual partition”. Ral 

On behalf of the appellants the learned counsel quoted the BAIJNATH 
case of Palani Ammal v. Muthuvenkatachala Moniagar(?). At Rar ° 
page 748 occurs the following passage :— Mukern, J. 


“But the mere fact that the shares of the co-parceners have been 
ascertained does not by itself necessarily lead to an inference that the 
family had separated”. 

As already stated, the whole matter is one of intention and 
the question is whether in any particular case there is sufficiently 
good evidence afforded either by document or by the conduct of 
the parties-or by both to prove the intention. In the passage 
from the case of Palani Ammal, quoted above on behalf of the 
appellants, it is not said that a deed alone will not be sufficient 
to effect a partition ın the family. All that the sentence means 
is that there may be an ascertainment of shares without necessanly 
leading to an inférence that the members of the family, the 
executants of the document, wanted to separate. 

Thus clearing the law on the point, which indeed is well 
settled, we proceed to examine the document of 12th April, 1919. 
It will be found printed at page 29 of the record. The parties 
to this document are Nakchhedi Rai representing one branch of 
Fateh Narain Rai’s family as the first party, Jai Narayan Rai for 
himself and as the guardian of his younger brother Shyam Narayan 
Rai representing one of the two branches of the second branch 
of Fateh Narain Rai's descendants and Akalu Rai for himself and 
Girja Prasad Rai as representing the other half of the second 
branch. The mother of Girja Prasad is also a party. The 
. executants proceed to recite that they had been living jointly up 
to the date of the execution of the document and expressed the 
intention to continue to do so, as long as no hostility arose among 
themselves. Then, Nakchhedi Rai states, in unambiguous lan- 
guage that he the first. party was entitled to and was im proprie- 
tary possession of a moiety share in all the zamindary property and 
cultivatory holdings. Then the defendants second and third 
parties recited that they were each entitled to and were in pro- 
prietary possession of a fourth share. Then the parties agree that, 
on foot of that document, it would be open to any of the parties 
to ask for mutation of names in accordance with the shares ` 
declared by the document. Lastly, the executants declare that 
the debts that may be owing by the family, would be paid by 
` each of the different parties in proportion to his or their respec- 
tive shares. The question is whether this document, taken by 
itself, was or was not, a clear declaration of the intention of the 

(1) [1925] 23 A. L. J. R., 746 at 748; sc., I. L. R., 48 Mad., 254 
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parties to make a change in their status of jointness. We are 
clearly of opinion that the document did*declare such an intention 
without doubt. 

A small amount of documentary evidence has been adduced 
on behalf of the plaintiff-appellants to prove that in spite of the 
document of 12th April, 1919 the parties continued to conduct 
themselves as if they were members of a joint Hindu family. 
The first document given in evidence is a sale-deed executed by 
one Lachhmi in favour of Nakchhedi Rai, Jai Narain Rai and 
Akalu Rai, dated 21st May, 1919. It will be noticed that the 
heads of each of the three branches of the family figure as the 
purchasers. It is true that there is no definement of the shares 
purchased, but it cannot be contended for a moment that the 
three purchasers were purchasing in equal shares. For, even if 
the purchase had been made by a joint Hindu family, the shares 
would have been the same as weredeclared by the document of 
12th April, 1919, which were the legitimate shares of the pur- 
chasers. Then three rent receipts were read out tous. They 
only prove that Nakchhedi Rai realised certain rents. The 
tenants have not been examined to prove whether they paid the 
entire rent to Nakchhedi Rai or only his proportionate share. 
Then a judgment of the Munsif of Muhammadabad, dated the 28th 
February, 1922 was read. It appears that certain plaintiffs who 
had purchased 2/3rd shares in a property mortgaged to the family 
of the present parties, sought redemption of the entire property 
on the ground that they were owners of a portion of the property. 
In the written statement that was filed by Nakchhedi Rai he 
distinctly stated that 1/3rd of the property had been purchased by 
Akalu Rai and he alone was in possession of the same. When, 
however, the case came to trial, the learned counsel for the 
defendants stated that Akalu Rai’s purchase was on behalf of the 
entire family. The motive of this statement was. that if the 
purchase was not by one of the several mortgagees, but by all 
the mortgagees in a body, the plaintiffs would have no right to 
redeem more than the share owned by them. On making this 
statement they succeeded in the defence and the plaintiffs were 
prevented from redeeming more than their 2/3rd share. The 
statement of the counsel, in view of the verified written statement 
of Nakchhedi Rai, does not afford any such evidence of the conduct 
of the members of the family, as may contradict a case of separa- 
tion effected on 12th April, 1919. On the other hand, the state- 
ment of Nakchhedi Rai establishes that it was recognised by him 
that the family had separated by the document of'r2th April, 1919. 

On consideration of the entire evidence put before us, we are 
of opinion that the document of 12th April, 1919 was intended 
to create and did in law create a separation in the family and that 
the plaintiff-appellants’ suit was properly dismissed. We dismiss 
the appeal with costs. ~ : Appeal dismissed 
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DAU DAYAL (Defendant) 
VEVSUS 
PEAREY LAL AND OTHERS (Plaintiffs )* 


Limitation Act, Art. 85—Applicability of—Principal and agent— 
Mutuality of accounts—Wheat constitutes—Agent’s suit for recovery 
of belance after adjusting accounts—When not time-barred. 
Defendants, who were a firm of dealers in grain, appointed 
plaintiffs as commission agents, it being agreed that if and when 
occasion arose, plaintiffs would advance money to defendants 
in order that purchases might be effected and that plaintiffs 
could get interest on the money advanced, besides commission 
and other incidental charges This transaction lasted for about 
a year. The year of the account closed sometime in October, 

, 1920 and the plaintiffs, alter adjusting the two accounts, sued, 
on 28th March, 1923, for the recovery of the balance due to 
them. i 

Held, that the parties did stand to each other in a dual rela- 
tionship, that there was a mutuality of dealings and that the 
suit was within time under Art. 85 of the Limitation Act. 

. _ Sheo Pratap Singh v. Brij Kishore, 1s I. C., 336, Aamberu 
Mel Chetty v. Kotayya, 21 I. C., 773, Ram Prasad v. harbans 
Singh, 6 C. L. J., 158, Bonk of Multan v. Kamia Prasad, I. L. 
R., 39 All., 33, Velu Pillat v. Ghose Mohomed, I. L. R., 17 
Mad., 293, Madhab Moti Ram v. Jai Ram Sakharam, 23 Bom. 
L. R., 540, Watson v. Aga Mehedee Sherozee,L. Ry, 1 L. A., 
346 and Ratan Chand v. Asa Singh, 62 I. C., 898, referred to. 

Mutual accounts are such as consist of reciprocity of deal- 
ings between the parties and do not embrace those having 
items on one side only though made up of debits and credits. 
Ram Prasad v, Harbans Singh, 6 C. L. J., 188, followed. 

FIRST APPEAL from a decree of BABU C. DEB BANERJI, 

Subordinate Judge of Bareilly. 


. Surendro Nath Sen and Uma Shanker Bajpai, for the appel- 
lant. i 

-Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

MUKERJI, J:—The appellant before this Court is one of the 6 
defendants in the court below. The plaintiffs’ case was this. 
They, with the defendant No. 6 Ram Gopal, constituted a firm of 
commission agents carrying on business under the name and style 
of Ram Gopal Pearey Lal, at Bareilly. The defendants 1 to 5 
(the 5th being the appellant here) were a firm of dealers in grain 
under the name and. style of Har Charan Lal, Peare Lal, Before 
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the defendant firm started business with éhe plaintiffs and Ram 
Gopal, there was a firm, Kanthi Ram Banwari Lal, owned by the 
first two defendants, who were residents of Budaun. The firm of 
Kanthi Ram Banwari Lal employed the plaintiffs as commission 
agents. Later on, defendants 3 to 5 joined the aforesaid defend- 
ants I and 2 and constituted themselves into the firm of Har 
Charan Lal Peare Lal, as is stated above, in order to carry on busi- 
ness at Bareilly. The plaintiffs were employed as commission 
agents and it was agreed that if and when occasion arose, the 


„plaintiffs would advance money to the defendants 1—5 in order 


that purchases might be effected. The plaintiffs were to get a 
certain rate of interest on the money they might advance, besides 
the commission and other incidental charges stipulated for. The 
transaction between the parties lasted from [Jait Sambat 1976 
(May-June 1919) forabout ayear. After crediting the amounts 
payable by the plaintiffs to the defendants, a sum of Rs. 15,262 /13 


‘fell due as payable to the plaintiffs and defendant No. 6. 


The share of the defendant No. 6 was ith. He has not 
joined in the institution of the suit. The’ plaintiffs therefore 
claim Rs. 11,400, being ths of the entire claim. The defendant 
No. 5 alone: contested the suit in the proper sense of 
the term. The other defendants appeared, filed written’ state- 
ments, but did not take any further interest in the defence. Two 
main defences were set up by the appellant (defendant No. 5). 
One was he was not a member of the firm Har Charan Lal 
Piare Lal and never employed the plaintiffs as his commission 
agents. His second plea was thatthe suit was barred by limi- 
tation. iS 


The learned Subordinate Judge has held that the appellant 
was a member of the defendant firm and the suit was not time- 
barred. 


The two points that have been’ urged before us are one, that 
the evidence does not prove that the appellant was 4 member of 
the defendant firm and that the suit is time-barred. : 


On the first point it is abundantly clear to us, on: thè evidence, ` 


that the gppellant was a member of the firm Har Charan Lal 
Piare Lal. The evidence on the record is voluminous. But it is 
not necessary to go into details. We shall state just two circum- 
stances which together with the direct evidence led, will show 
clearly that the learned Subordinate Judge was right in his finding 
against the appellant. ° ? 


Direct evidence has been adduced to prove that some of the 
defendants, and among them the appellant Dau Dayal himself, 
went to the plaintiffs’ firm and definitely told them that he Dau 
Dayal and the others had entered into partnership and that the 
plamtiffs should carry on the businéss with them as ‘confmission 
agents, just as they used~to* do-with>the firm of Kanthi Ram 


th 
wo 
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Banwari Lal as'their prigcipals. They also swear. that the terms 
were settled. These witnesses,.among others, are Manmohan Lal 
at page 36, Banke Lal at page 38 and Ram Ghulam at page 39. 
These are independent witnesses who have nothifig to gain by 
perjuring themselves in favour of the plaintiffs and against the 
appellant. We have been taken through every word oftheir 

_ cross-examination, but could discover nothing to show that the 
witnesses were in any way partial to the plaintiffs or had any 
interest adverse to the appellant. . 


It appears that before the alleged agreement between the 
plaintiffs and the defendants 1-5, the appellant had money deal- 
ings withthe plaintiffs. At the date of the alleged agreement, a 
sum of Rs. 2,946/12 stood credited, in the account, in his favour. 
Shortly after this (on 3rd June, 1919) ~Dau Dayal deposited a 
sum of Rs. 3,000-with the plaintiffs. The plaintiffs’ case is that 
when it was settled that the plaintiffs were to be commission 
agents for the defendants, the latter agreed that the amounts 
standing in the plaintiffs’ account books to the defendants’ credit, 
should be taken as a deposit to cover any possible losses in the 
commission agency business. The plaintiffs say that Dau Dayal 
deposited the sum of Rs. 3,000 as a cover or margin for the pro- 
posed business. Dau Dayal admits thata sum of Rs. 2,946/12 
stood to his credit and that he handed over a sum of Rs. 3,000 
to the plaintiffs, but he says that these were on account of his 
private deposit transactions with the plaintiffs and had nothing 
to do with the partnership, of which he expresses himself to be 

in entire ignorance. If Dau “Dayal is speaking the truth it is 
difficult to understand why he did not demand an account of his 
money and the interest earned by it until a. long period had 
elapsed and why he did not require repayment. He admits that 
this sum of nearly Rs. 6,000 was never paid back to him. This 
is a point which helps to establish the correctness of the plaint- 
iffs’ claim. Dau Dayal has been examined and his evidence is 
printed at page 52 under the name Daya Ram, which is an alias 
for Dau Dayal.. He attempted an explanation as to how the 
sum of Rs. 6,000 remained in the hands of the plaintiffs and how 
he failed to make any attempt to recover the same. Dau Dayal 
was ‘not a good witness and indeed helped the case of his oppo- 
nents. A second incident is deposed to by Basdeo at page 40, a 
Munib and partner of the respectable firm of Bhola Nath Banarsı 
Das of Chandausi. According to Bagdeo, whose evidence has 
been entirely straight forward and who has not been shaken in 
cross-examination, an account of Har Charan Lal Piare Lal was 
opened in his firm and his firm was asked to act as commission 
agents for them. As a result, a sum of Rs. 10,956/5 became 
due by the firm -of Har Charan Lal-Piare Lal to Bhola Nath 
Banarsi Das. The latter firm sought to realise this amount, 
partially by-deducting an amount of Rs. 1,354/10/9 that stood 
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in their account, to the credit of Dau Dagal,in the-account styled 
‘Daya Ram Kailashi Ram’ (Kailashi Ram being a son of Dau 
Dayal, alias Daya Ram). The witness further-says that, to start 
with, after deducting the sum of Rs. 1,354/ 10/9, which was the 
amount due’ to Dau Dayal from Bhola Nath Banarsi Das, the 
latter debited the appellant (Daya Ram, Kailashi Ram), with the 
balance of Rs. 9,601/10/3. Later on, Bhola Nath Banarsi Das 
debited ‘the plaintiffs, Ram~ Gopal Piare Lal, with this sum of 
Rs. 9,000 and odd and credited the appellant with the same 
amount. Dau Dayal has-entirely failed to explain how his money 
was-allowed to be credited towards an account payable by Har 
Charan Lal Piare Lal, and why his account should have been 
initially debited with the sum of Rs. 9,000 and odd by Bhola 
Nath Banarsi Das and why the latter, later on, debited the plaint- 
iffs with this amount. Accoiding to the plaintiffs’ case and 
according to the evidence of Basdeo, the whole transaction is 
perfectly intelligible and clear. Dau Dayal was one of the pro- 
minent partners of the firm of Har Charan Lal Piare Lal and was 
known to be so .by Basdeo’s firm. Accordingly the firm of 


` Basdeo had no diffidence in opening an account with Har Charan 


Lal Piare Lal as being a firm in which Dau Dayal was interested. 
When a loss occurred and the account of Har Charan Lal Piare 
Lal became liable to Basdeo’s firm, the latter credited themselves 
(and debited Dau Dayal) with the money that was payable to 
them by Dau Dayal. Then, as the plaintiffs were financing the 
firm of Har Charan Lal Piare Lal, the plaintiffs were debited with 
the balance, and Dau Dayal’s account, so far as it had been debited 
with the balance, was squared. Dau Dayal has not been able to 
explain the above transaction. Basdeo and his firm appear to be 
perfectly honest and respectable people and there is absolutely no 
reason to believe that this transaction deposed to by Basdeo, has, 
in any way, beon fabricated to create evidence against Dau Dayal. 
Dau Dayal has examined several witnesses, but their evidence 
does not, in any way, assist his case. We hold that Dau Dayal 
was a partner of the firm Har Charan Lal Piare Lal. 


The question of limitation has presented some difficulty. The 
learned Subordinate Judge held, on the authority of a case of this 
Court reported as Seo Pratap Singh v. Brij Kishore(’), and an- 
other casc from-the Madras High Court, Mamberu Mal Chetty v. 
Kotayya(*), that article 85 of Schedule 1 of the Limitation Act 
applied and the suit was wifhin time, having been instituted with- 
in three years of the date of the last item in the account. The 
starting point of limitation under article 85 is not the date of the 
last item, but is the date of the close of the year of the account. 
This however does not make any difference. If.article 85 of the 
Limitation Act applies, the claim would be undoubtedly within 
time. 

(1) [1912] 15 I. C., 336 (2) [1913] 21 I. C., 773 
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The contention of the, learned counsel for the appellant was CIVIL 
that either article 61 applied or article 83. During the latter 
portion of the argument, the learned counsel was more definite 
and argued that article 83 was the more appropriate article. His DAU DAYAL 


1928 


contention was that every item of transaction must be taken  pparry 
independently and as ‘soon as the* plaintiffs had. spent-money, out LAL 


of their own-pocket, for‘any purchase made by them or on account rey 
of any incidental charges, for the ‘defendant limitation began to 
start from the date of the advance, under the provision of the 
third column.of article 83. As regards the claim for commission, 
his contention was that it was payable on account of ‘‘work done” 
and a suit should have been instituted within three years of the 
date of the earning of the commission: If.these contentions be 
correct, there can be no doubt that the suit or a major portion of 
it would be time-barred. 


The course of the transaction between the parties appears to 
have been as follows. The defendants, as principals, provided to 
start with certain sums of money to serve as margin money or 
cover for the satisfaction of the plaintiffs. The plaintiffs were 
then asked to make certain purchases in the market. The 
plaintiffs made the purchase, spent for the purpose what money 
they had, belonging to the defendants, -towards the payment of 
the price, if any had to be ‘paid at.once, and supplied the balance 
out of their own funds. The amount advanced by the defend- 
ants was credited to them in their account. The amount paid 
by the plaintiffs was debited to the defendants in the same 
account. The defendants were further debited with plaintiff’s 
commission and incidental charges. Later on, the plaintiffs 
debited the defendants’ account with interest for the money they 
had spent an behalf of defendants’ account. The next transaction 
might be one of purchase or one of sale of the goods previously 
purchased. If it was a case of purchase, the same process of 
entry in the account book would be gone through as has been 
previously described. If, however, there was a transaction of 
sale of goods previously purchased under the orders of the defend- 
ants, the plaintiffs sold the goods, credited the defendants with 
the price fetched and debited them with the plaintiffs’ commission _ 
and incidental charges. This sort of transactions continued for 
about'a year. On these facts it has been contended for the 
plaintiffs that the contention of the learned counsel for the appellant 
cannot succeed but that the view taken by the learned Subordinate 
Judge, viz., article 85 applied, was the rig +t one. i - 


- . It appeårs to us’ that the détenidante contention is correct. 
The counsel’ for the .parties are agreed “as to the meaning to be 
given to the word “ mutual” in article 85 of the Limitation Act. 
They fre agreed, and we agree with them that, for the-application 
of article 85, there should be independent transactions between 
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the parties. : In other words, there shguld be two sets of transac- 
tions. In one set, one of the parties should hold the position, of 
a creditor and the other.a debtor, and in the other set, the position 
should be reversed. The true import of the words “mutual, open 
and current account” has been discussed in great detail in the 
case of Ram Prasad v. Harbahns Singh(’'). We entirely agree 
with the observations of the learned Judges in that case when 
they say: “Mutual accounts are such as consist of reciprocity 
of dealings between the parties and do not embrace those having 
items on one side only though made up of debits and credits” 
The learned Judges further point out that although a shifting 
balance, sometimes in favour of one side and sometimes in favour 
of the other, is a test of mutuality, its absence is not-conclusive 
proof against mutuality. As already. stated, there is no difference 
in the contentions of the counsel for the parties as to what a 
mutual account is. The only question is whether, in their nature, 
the dealings between the parties had the character of mutuality. 
After careful deliberation, we have come to the conclusion that 
they had. Had there been no special agreement between the 
parties, the plaintiffs, could have refused to.enter or to conclude 
any transaction which involved an expenditure of their own money. 
They did however agree to make advances though the evidence 
does not disclose whether. they put any limit on the amount of 
such advances, or left the extent of their financing of the defend- 
ants dependent on their own decision. They were at perfect 
liberty to make, or to refrain from making advances, but they did 
in fact continue to find money for the defendants during the short 
period of the agency, and they undoubtedly paid out from time 
to time their own monies, either to complete a purchase or to meet 
an immediate liability of the defendants. As each instance occurred 
they could have demanded the money in advance, or recoupment, 
if they had already made the advance. The account betwecn the 
parties showed, on the one side, advances made in accordance with 
the agreement together with interest, commission and minor 
incidental charges, and on the other side the receipts on the 
defendants’ behalf. To the extent that the plaintiffs made 
advances, they were acting as bankers and the position was that 
of lender and borrower. To the extent of the receipts, the 
position was that of principal and agent, with a liability, as agent, 
to account. We think that the parties did stand to each other in 
a dual relationship, and that there was a mutuality of dealings, 
and Art. 85 would be applicable. 


This being the conclusion to which we arrive, on an examin- 
ation of the principles and the statute law, we proceed to examine 
the authorities. 

For the appellant the learned counsel has cited, besides the 

(1) [1907] 6C. L. J., 158 
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case of Ram Prasad v. Warbans Singh ©) already mentioned, 
the cases of Bank of Muitai v. Kamta Prasad (°), Velu Pillai 
v. Ghose Mohomed(*) and Madhab Moti Ram v. Jairam Sakha- 


CIVIL 


1928 


vam(*). -The first two cases are not directly in point, though no DAU Pavar 


doubt they serve to explain what is meant by mutuality of account. 
The third case, in our opinion, goes to support, in principle, the 
plaintiffs’ case. In this last mentioned case the plaintiff Jairam 
owned a ginning factory. He lent money to the defendants 
for buying .cotton. The cotton, when purchased, was ginned 
and- pressed by the plaintiff, who sold it on behalf of the 
defendants. The ginning and pressing charges, ‘as well as the 
principal and, interest were debited to the defendants and the sale 
proceeds, of the, cotton ‘bales were credited into the defendants’ 
account, as against the advances made by the plaintiffs, ‘the 
. commission earned and other items. Under these circumstances, 
it was held, following the Privy Council case of Watson v. Aga 
Mehedee Sherazee Č), that there. was a mutuality of dealings, and 
Art. 85 applied. It is very difficult’ to differentiate, in prin- 
ciple, ‘between this case and the case before us. The fact 
that to start with,the defendants had put the plaintiffs i in posses- 
sion of such funds, will not make any, difference in principle. It 
was agreed in the case before us, that if and when océasion arose, 
the plaintiffs would act as the defendant’s banker by providing 
money. We have already made it clear that, when the defendants 
advanced the money, they réally borrowed money, on defendants’ 
behalf,‘from themselves, who were to be taken as acting at the 
time òf lending the money--as bankers and not ‘as commission 
agents. In the Bombay case, the man who acted'as agent-of the 
plaintiff i in pressing and selling cotton, also acted i in a one ‘capa- 
city, víz., as that of a ‘banker. > 
Thes are several decisions in which it has 1 been held that 


where a man lends money in one càpacity and in another capacity 
acts as:an agent for the borrower and the two accounts .are put 


together, there isa mutuality of: dealing between the parties, 


although the money may have been lent for the express purpose 
of enabling the ‘borrower to provide businéss as commission 
agents to the lender. Such a case was that of Rataz Chand v. 
Asa Singh) decided by the Lahore High Court in a Letters 
Patent Appeal. The plaintitfs in the case were- money-lenders 
by profession-and were also cominission agents. , The defendants 
were a firm who dealt in. grain. The defendants used to send to, 
the plaintiffs as commission agents grain to be’ stocked and sold. 
The plaintiff besides doing this business of commission agents 
used to’ advance loans to the defendants, independently of the 
business of agency. It.washeld that article 85 was applicable to 
(1) [gop] 6 C- L-J., 158 (2) I.L. R. 39 All., 33% 


(3) [1893] I. L. R., 17 Mad., 293 . , (4) [1921] 23 Bom. L R., 540 
C) [1874] L L. R r 1 Asp 446 => 46)! 62T. C., 808 
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the suit which was one to recover tbe balance, after adjusting 
the two accounts. The mere fact that the plaintiffs were 
professional money-lenders and lent money to people other than 
those who dealt with themselves as commission agents, will not 
make any difference, in principle, between the case before the 
Lahore High Court and the one before us. As we have stated 
more than once, in so far as the plaintiffs agreed to lend money 
to the defendants forinterest, they acted as the defendants’ 
bankers. Whether they were also lending money to others 
or not is really immaterial. We have to look to the characters 
of the dealings and not to the professions of the parties. 


In this Court,in the case of Sheo Pratap Singh v. Brij 
Kishove(!) a similar question of limitation came up for decision. 
It was said that either article 85 or article 120 of the Limitation 
Act applied. We have mentioned this case last, because no pro- + 
nounced opinion was expressed in the case and also because the 
case was decided on what were found to be the peculiar facts 
of the case. Article 61, which was sought to be applied by the 
learned counsel for the appellants in the case, ‘was not applied 
because of the said findings. But it is clear that their Lordships 
(it was a decision by two learned Judges) made the following re- 
marks: i 


“ There was an account between the parties extending over a number 
of years. The plaintiffs were always liable to account to the defend 
ants for any profits that were made in the purchase and re-sale 
of grains and they were also liable to account for the deposit. On the 
other hand, the defendants were liable to the plaintiffs to pay interest 
on any monies advanced by the plaintiffs and to make good any loss 
which might take place, which was not covered by the deposit. There 
was, therefore, a mutual, open and current account and there was a 
reciprocal demand between the parties’’. 


With a slight alteration of language, we should be prepared to 
adopt the argument of the learned Judges as our own. 


. A consideration of the authorities, therefore, leads us to the 
same sesult as a consideration of the principle and’ the language 
of the statute. 


We hold with the court below that article 85 of the Limita- 
tion Act applies, but we differ from the court below as to the 
date from which the limitation should start. According to the 
third column of article 85, the limitation starts from the close of 
the year. In this case there is the evidence of the plaintiffs’ 
Munib that the year of the account closed with the Dewati festi- 
val, which in the year in question must have fallen sometime in 
October, 1920. The suit having been filed on 28th of March, 


(1) [1912] 15 I“ C., 336 


ri 
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1923, was within time. e noe ` 


The result is that the appeal fails on both the points raised, 
It is hereby dismissed with costs. ; 


Appeal dismissed 


MOHAN LAL 
z VEVSUS ; ` 
RAM CHARAN AND ANOTHER* 


Penal Code, section 499—Defamation—Imputation that a person was 
out-casted,—Per se defamatoryv—Sectron 95—Inapplicability of. 
‘Explanation 4 of section 499 of the Penal Code does not 
apply where the words used and forming the basis of a charge 
are per se defamatory. Empress v. McCarthy, I. L. R., 9 All, 
420 at 426, followed. ar 
Where a Hindu lodged a complaint under section 499 of 
the Penal Code on the ground that at the time of a teast of 
the brotherhood the accused declared that he had been out- 
casted and was not fit to sit down at the feast and although 
the complainant said that he suffered on account of the declara- 
tion and that he succeeded in proving that it was false by 
inducing the members of his brotherhood not to act upon it, 
the trial court dismissed the case under section gs and the 
Sessions Judge, in disallowing a revision, admitted that the 
words used in themselves were of a defamatory nature but was 
of opinion that the complaint did not show that complainant’s 
character was in fact lowered in the estimation of others, eld, 
setting aside the lower courts’ orders, that the complaint made 
out a clear case of defamation and the matter should be 
tried out. 
CRIMINAL REVISION from an order of H. J. COLLISTER 
Esq., Sessions Judge of Jhansi. 
Saila Nath Mukerji, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 


DALAL, J.—Notices issued to the opposite side have not been 
received back but the Assistant Government Advocate is present 
so Ihave proceeded with the hearing of the application. One 
Mohan Lal, a Zohar, complained against the opposite parties under 
section 499 of the Indian Penal Code on the ground that at the 
time of a feast of the brotherhood the accused persons declared 
that the gomplainant had been out-casted and was not one fit to 
f * Cri. Rev. 756 of 1927 
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sit down at the feast with the other megibers of the brotherhood. 
The Magistrate of the trial codrt, who appears from the manner 
in which his order is recorded, to have been too much in a hurry, 
dismissed the case. There is no such, expression in the Criminal 
Proceduré Code as the dismissal of a case. If the Magistrate 
had been in less hurry and better cognizant of his responsible 
duty as a Magistrate, he would possibly have said that he dismiss- 
ed the complaint. It is astonishing to me that a Hindu Magistrate 
who must be well acquainted with the terrors of caste, should 
say that there was no case worth consideration when an imputa- 
tion had been made that a certain person was out of caste. The 
complaint is dismissed under section 95 which declares that 
nothing is an offence by reason of its causing harm so slight that 
no person of ordinary sense and temper would complain of such 
harm. ‘These provisions do not apply to the imputation made by 
the accused person if it was really made. Among Hindus it 
would cause the gravest harm to allege that a man was out of 
caste. If this*was believed a Johar would have to give a feast 
to his brotherhood to come back into caste. 


The learned Judge in revision admitted that the words used 
were in themselves of a defamatory nature. He then goes on to 
say: “ The complaint shows however that Mohal Lal’s character 
was in fact not lowered in the estimation of others”. It is 
difficult to understand where the learned Judge obtained this 
information, because it is not contained either in the complaint, 
or in the complainant’s statement. Possibly, though he does not 
say so, the learned Judge was thinking of Explanation 4 of 
section 499 which says :— 

“ No imputation is said to harm aperson’s reputation unless that re- 

putation directly or indirectly in the estimation of others, lowers the 

moral or intellectual character of that person, or lowers the character of 

that person in respect of his caste’’. 
As the learned Judge is not explicit, one can only guess at his 
reasons. Possibly what he means is that as the charge was found 
on the spot to be false after enquiry, the moral character of the 
complainant m respect of his caste was not lowered. That con- 
sideration however cannot arise when the statement is admitted 
by the learned Judge himself to be by itself defamatory. A 
defamatory statement was made and the complainant says that 
he did suffer thereby. The statement is all the more defamatory 
when the complainant,sas he alleges, succeeded in proving that it 
was false,and induced the members of his brotherhood not to 
act upon the statement. As far back as 1887 a Bench of two 
Judges of this Court observed as regards this Explanation 4 of 
section 499: 

“The explanation does not apply where the words used and forming the 

basis of a charge are per se defamatory. When an expression, used 
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verbally, or in writing, is doubtful as to its significance, and some 
evidence is necessary to d®&ide what the effect of that expression will be, 
and whether itis calculated to harm a particular person’s reputation, it 
is possible that the principle enunciated in Explanation 4 of section 499 
might, and would with propriety, be applied. But in this case there is 
no question as to the significance or meaning of the words written, They 
are distinctly defamatory within the meaning of section 499 and as such 
the respondent is clearly responsible and unless she can show that her 
case falls within any of the exceptions to the section, it was and is 
impossible for her to resist a verdict of guilty ”. 


Empress v. McCarthy (3). 


The complaint makes outa clear case of defamation and the 
matter should be tried out. 


It set aside the orders of the two Subordinate Courts and 
send the complaint back to the District Magistrate of Jalaun with 
a request that it may be sent for trial to a court having jurisdic- 
tion other than the court Ao Pandit Ram Gopal Misir. 


Orders set aside 
(1) [1887] I. L. R., 9 All., 420 at 426 





“ABDUL HABIB KHAN AND ANOTHER 
% VEVSUS 
EMPEROR* 


Criminal Procedure Code (Act V of 1898 as amended in 1923), 
Section 497—Batl—Questions to be taken into consideration in 
„granting application for. 

However serious an offence may be, if it is bailable and there 
is no reason, such as the likelihood of the applicant absconding 
if released on bail, the- seriousness of the offence alone would 
not justify a court in refusing bail to which a convicted person 
is entitled under the iaw. 

. APPLICATION for bail. 

Sir Charles Alston, for the applicants. i 
The Crown was not represented. 

The following judgment was delivered by 


DALAL, J. —This is an application for bail during the pendency 
of an appeal i in the Court of the Sessions, Judge of Farrukhabad. 
The case is one of cocaine smuggling and the application for bail 
was rejected by the learned Judge merely on the ground that 
cocaine smuggling was a very serious’ offence. The offence 
however is a bailable one and the learned Judge ought to have 
considered why bail should be refused in a bailable case. I would 

* Cr. Mis. No. 26 of 1928 
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have granted bail but it is not clear from the grounds of petition 
here when the appeal is likely to be heafd. If the appeal is to be 
heard ina day or two it would not be worthwhile letting the 
applicant out on bail. A copy of this ‘order shall immediately be 
sent by the office to the court concerned. If the appeal is -speedily 
heard, 7. e., within a week of the receipt of this order, no further 
action need be taken. Otherwise the learned Judge is requested 
to reconsider the application for bail on behalf of both the peti- 
tioners. However serious an offence may be, if it is bailable and 
there is no reason, such as the likelihood of the applicant abscond- 
ing if released on bail, the seriousness of the ‘offence would not 
alone justify a court in refusing bail to which a convicted person 
is entitled under the law. 


PRIVY COUNCIL 





SUNDER MULL AND ANOTHER (Defendants) 
VErSUS 
SATYA KINKER SAHANA AND OTHERS (Plaintiffs) * 


Hindu law—Joini family—Manager, authority of —T. o borrow on 
high rates of interest—-Mode of proof. 


The authority of Managers of a joint Hindu family to borrow 
on the security of family property is a limited one, and in the 
case of a loan to them, the burden of proof, in the first instance, 
rests upon the lender to show that both the borrowing and the 
terms were within the authority which the 2erfas can exercise. 
Where money was borrowed at 1g percent. compoundable 
every year in order to clear off prior debts which carried higher 
mterest, Ae7d, the onus was discharged and it was proved that 
the terms were reasonable and proper and within the kartas’ 
authority. A commercial rate of interest, applied to communities 
other than commercial, and to transactions other than 
mercantile, would mean a ‘rate which can be arranged freely 
between borrower and lender under the circumstances of the 
particular case. Nazır Begum v. Reo Raghinath Singh, 46 
I.A., 148, Ram Bhujawen Prasad Singh v. Nethu Ram, so 
J. A., 14 and Radha Kishen v. Jag Sahu, 51 I.A., 278, referred 
to and explained, p 


APPEAL from a decision of the High Court of Judicature 
at Patna. 


W. H. Upjohn, K. C. and N. L. C. Macaskie, for the appellants. 


L. deGruyther, K. C. and E. B. Raikes, for the respondents. 
* P, C. A. No. 80 of 1925 
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The following judgment was delivered by 


VISCOUNT SUMNER. Tpis case comes before their Lordships 
upon special leave to appeal, by which the question to be dis- 
cussed was very carefully limited. In December, 1907, the kartas 
of the six branches of a Hindu joint family, of which the present 
defendants were members, executed a mortgage bond in favour of 
the present respondents for a principal sum of 12,000 rupees, with 
interest at 14 per cent. per mensem, that is, 15 per cent. per 
annum, with the provision that if the interest was not paid year 
by year it should be treated as principal and compound interest at 
the same rate should be charged up to the date of payment. 


The suit was commenced in 1919, when a large sum had 
accumulated due, since no interest had been paid at all; 37,000 
rupees were then outstanding. It was for the purpose of realising 
the security, and the answer made by the members of the joint 
family, who defended it, was both that the money was not borrowed 
for necessity ; that the terms, namely, the rate of interest and 
the rests and-the compound interest were not justified by neces- 
sity; and therefore that it was not within the authority of the 
kartas to impose this burden upon the property in which they 
were interested. 


By the terms of the leave given, the argument is confined to 
the latter point, that is, whether the terms as to rate of interest, 
rests, and simple or compound interest were in excess of the 
kartas authority or not. 


Two things are well settled: that the ‘authority of kartas to 
“borrow on the security of family property is a limited one, and 
that, in the case of a loan to them, the burden of proof in the first 
instance rests upon the lender to show that both the borrowing 
and the terms were within the authority which kartas can exercise. 


What is said here is first of all that the lenders made no 
serious or successful attempt to discharge that onus of proof, and, 
secondly, that such evidence as they gave, even if a prima facie 
discharge, ought to be disregarded ın view of three previous 
decisions of their Lordships’ Board. f 


There can be no doubt that when a case does not rest upon 
burden of proof alone, that is to say, where evidence has actually 
been given, attention must be paid in the first instance to what 
the witnesses have said and what evidence has been adduced. If 
that is credible and acceptable, furthey questions may never arise, 
for it may establish the necessary proposition that the transaction 
in the form which it took was not in excess of the artas’ authority. 


In this case evidence was given of this character. The vakil, 
who negotiated the loan, was called and gave evidence of the 
purpose pr one of the purposes for which it was wanted, which 
was to.clear off prior ‘mortgages ‘which had been entered into in 
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the previous two or three years with a local Bank on-even more 
onerous terms. ‘‘ The interest ”, says “his witness, Mr. Banerji, 
“ which they were to pay at the Bank,’ which means which they 
had to pay to the Bank, “ was higher than 15 per cent. At that 
time the Bank used to charge compound interest with six-monthly 
rests”. This was not qualified in any way. The instruments 
themselves were proved. The comment on the fact that, when 
those instruments were proved by officials from the Bank, they 
were not asked to give any general opinion about the prevailing 
rate of interest or the terms current in the district, appears to be 
an unnecessary criticism, because the evidence of Mr. Banerji 
upon the point is uncontradicted, and it was accepted by the 
learned Subordinate Judge. It is true that he found the issue in 
question not with reference to an excess of the kartas’ authority 
but with reference to the defence- pleaded under section 16 of the 
Indian Contract Act, which is often raised in these cases. He 
disposed of it by saying “ there is nothing i in the evidence to show 
that the rate of interest stipulated in the bond in suit‘is hard and 
unconscionable, nor can it be said that it is penal ” 


There was nothing to bring the present contract within the 
purview of section 16 of the Indian Contract Act, and their 
Lordships are of opinion that, upon the evidence given at the 
trial and already quoted, the plaintiffs would be entitled to the 
rate and terms of interest claimed by them. 


In the High Court this question does not appear to have been 
even argued, so that their Lordships have no assistance from 
the learned Judges upon the point, but there is no trace of. any 
dissent. Unless the decisions that have been cited produce a 
contrary result, their Lordships think that the mortgagees dis- 
charged the burden of proof; that the evidence was such as it 
was proper for the Court to accept as credible evidence ; and that 
it is not open to criticism merely because it did not go further. 
Upon that the case is proved, and the interest and the terms of 
the loan have been brought within the £artas’ authority as being 
such terms as it was reasonable and proper for them to incur at 
the time and under the circumstances, for the purpose of obtain- 
ing thi$ loan, which it has now to be accepted was borrowed for 
necessity. 


- Their Lordships, however, must deal with the ‘three cases 
cited, which require close examination. They are binding upon 
their Lordships and, of cõurse, must be loyally followed in their 
application. 


`. The first is Vazir Begam v. Rao Raghunath Singh C). In 
that case, upon a challenge of the reasonableness and pro- 
priety of the rate of interest and the terms, viz., 37% per cent. 

(1) [1919] 46 I. A., 145 ; l 
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interest and compound gnterest, Lord Phillimore reasoned as 
follows. First he lays down he principle above stated as to the 
authority of the kartas. Next he says that the High Court was 
justified in finding that a mortgage upon such terms as those 
contained in the document sued on was an ‘unnecessary extra- 
vagance, the lands charged being of such value as to make the 
security ample. Theri he proceeds: “ It remains, therefore, that 
there was necessity, and in virtue of that necessity, authority to 
borrow-upon reasonable commercial terms, and that the mortgage 


stands as good security to that extent, but that all terms of the 


mortgage in excess of this necessity are outside the scope of the 
authority. What the particular rate of interest should be and 
whether the money could have been borrowed at simple instead 
of compound interest are matters of detail upon which'the High 
Court, with its local knowledge, can well be left to decide, and 
their Lordships are not er to interfere with the decision 


upon points such as these”. -He then passes to a sentence in’ 


the judgment under appeal, in which the High Court, in fixing 
simple interest at 12 per cent. per annum as the proper rate, 
appear to have been guided by the view that the matter was 
entirely in the discretion of the Court, and, having negatived 
that, says : “Their Lordships do not think it safe to rest their 
decision upon the supposed discretion in the Court or an infer- 
' ence by the Judges as to the sum which would be sufficient to 
compensate the mortgagee. In their view, as already stated, the 
question is one of the authority of a manager of a joint Hindu 
tamily, and it is because- their Lordships agree with the High 
Court that this authority was exceeded to the extent already 
stated, that they concur in the conclusion at which that Court 
arrived ”. 


Their Lordships would observe upon this opinion, that, no 


evidence being called on either side, instead of sending the case- 


back to India, a dilatory and expensive course, or dismissing the 
suit so far as regarded the interest upon the ground that the 


party, who had to prove that part of his case, had failed to prove. 


it at all, the Board adapted the figure which had been arrived at 
by the High Court and the decision as to simple or compound 
interest, not because they rested on evidence, for there was none, 
but because, in spite of the misapprehension as to the powers 
of the High Court, it established the reasonable rate and terms in 
the view of judges better acquainted with the locality, its usages, 
its necessities and facilities, than their Lordships could be. 

With regard to the expression “to borrow upon reasonable 


commercial terms ”, those words are simply used in contradistinc- 
tion to such terms as would be in excess of the necessity and 


therefore in excess of the authority. Excess of the necessity of” 


course relates to terms that are available, because, if you must 
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borrow (which is assumed on this appeal) and therefore must pay 
interest, it cannot be in excess of the, authority on that occasion 
to pay the terms that are necessary, when more moderate terms 
are not available. “ Commercial terms” is obviously a relative 
expression. They are relative to the time and the place, the- 
country and the part of the country, where the money is borrowed, 
the kind of security that is offered for the loan, the possibilities of 
realising such security, the supply of capital and the opportunities 
of finding persons willing to lend for possibly a considerable 
time. They cannot be confined, as in this country they might be 
confined, to something connected with a publicly announced and 
official rate of interest for loans generally, or to a current rate 
generally allowed upon the highest security in financial transac- 
tions, such as an issue of debentures, or to something regulated 
by the day to day supply of money and by facilities for short 
loans. Their Lordships think that the word “ commercial” must 
be understood, ina case like this, of a community, which is not 
a commercial community, and of transactions which no one would 
call mercantile, as a comprehensive but convenient term for such 
terms as can be arranged freely between borrower and lender 
under the circumstances of the particular case. 


The same expression was used by Lord Dunedin in the 
subsequent case of Radha Kishun v. Jag Sahu(*) in a 
slightly different connection. On page 281 he speaks of the 
interest charged as being “ far in excess of commercial rates ”’ 
but their Lordships, taking these two passages together, and 
having regard also to the fact that such experience as their Lord- 
ships may have of this country and its business cannot be assum- 
ed to apply equally in India, are of opinion that no more is meant 
by Lord Dunedin’s phrase than was meant by Lord Phillimore’s. 

The next case cited was Ram Bujhawan Prosad Singh 


v. Nathw Ram(*). In that case again there was no evidence 
on the point in question. The Trial Judge had found that 


‘simple interest at the rate of 1 per cent. per mensem was 


a fair commercial rate in the absence of special circumstances 
justifying a higher rate—whether that is a quotation from the 
judgment of the Subordinate Judge or whether it isa summary 
of it does not appear from the report—and thereupon, considering 
that the lender had not proved that there was any necessity to 
borrow at the rate of interest stated in the mortgage deed, the 
Board was content once more to adopt the conclusion of the 
Indian Court as an authority better qualified to know what was 
proper in India than their Lordships themselves, in spite of the 
fact that in that case also the Subordinate Judge had had before 
his mind Section 16 of the Contract Act and not the question of 
the kartas authority, which had been the basis of the ater 
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at their Lordships’ Bar. 


, e : 
Up to that point no attempt was- made in these cases to’ 


discriminate between rate of interest, simple or compound interest, 
and rests. The decision of the Indian Court had been in favour 
of simple mterest, and it was adopted without comment by their 
Lordships. 


A slightly different point has been made upon the third case 
Radha Kiskun v. Jag Sahu(+). Here the mortgagor was 
a Hindu~ widow. The mortgage stipulated for 34 per cent. 
compound interest with half-yearly rests, and when Lord 
Dunedin deals with this he says at page 281, in the passage 
already shortly referred to :—“ But, when there is no evidence 
and it is evident on the face of the document that the interest 
charged is far in excess of commercial rates, then undoubtedly 
the lender has not discharged his task. For these reasons 
their Lordships are of opinion that the judgment of the High 
Court cannot be supported on the grounds given”. Pausing 
there, one must remember that the question of compound 
interest cannot be regarded as entirely separable from the rate of 
interest. Compound interest at a moderate rate may not neces- 
sarily be oppressive and similarly compound’ interest with infre- 
quent rests may not be oppressive, where compound interest 
coupled with a high rate of interest and with frequent rests might 
be in excess of any authority which the artas could have. The 
whole conditions and terms of the lending have to be regarded 
together. When Lord Dunedin proceeds to say: “ It is evident 
on the face of the document that the interest charged is far in 
excess of commercial rates ”, this'is a decision which applies to 
the particular borrowing which was before the Board in that case 
and does not Jay down a general rule with regard to all instru- 
ments or in particular with regard to the present one. Then he 
goes on: “ The plaintiffs’ counsel urged that if this view should 
prevail the judgment of the Subordinate Judge should not be 
restored simpliciter, but the case should be remitted for further 
enquiry, and he called attention to the fact that certain evidence 
proffered was refused by the Subordinate Judge as unnecessary, 
and that a petition of the High Court for allowance ofthis evi- 
dence was not dealt with, as in view of the finding of the High 
Court it became unnecessary to deal with it. Now the evidence 
in question consisted of the production of two bonds granted by 
the same widow borrowing at a high rate of interest and decree 
obtained on one of the bonds and the tender-of a witness to speak 
to the execution of one of the bonds. Their Lordships do not 
think that a remitis necessary. Evidence simply that on one 
other occasion the widow had borrowed at high interest is not in 
any way conclusive as to what she might have done on the occa- 


. (1) [1924] 51 I. A., 278 
47 


CIVIL 


1927 

SUNDER 

MULL 

v. 

SATYA 
KINKER ° 
SAHANA 
Viscount 
Sumner. 


CIVIL 


1927 
SUNDER 
MULL 
a. 
. SATYA 
KINKER 
SAHANA 





Viscount 
Sumner. 


370 PRIVY COUNCIL f [A. L. ) R. 


sion in question, and as no other evidence was tendered their 


* Lordships think that the Subordigat® Judge was justified in 


saying as he did that ‘ there is no evidence adduced by the plaint- 
iffs to show that pressure for repayment of the amounts due on 
them was so great as to compel Bachu Kuar to agree to pay 
compound interest at 24 per cent. witha six-monthly rest’.” 
That passage has been relied upon for the purpose of making out 
the contention that as the evidence here consists of other borrow- 
ings by the same kartas a year or two previously, with proof of 
the execution of the bonds mon constat that these kartas in the 
previous cases may not have acted as much in excess of their 
authority as in the present case. Non constat also that the same 
rate of interest obtained.on another bond by the same party and 
even though judicially decreed would apply, to bind’ others. It 
might be evidence of the pressure of necessity on the actual 
borrower herself, but it would not also be evidence to show that 
in another transaction it wasa proper rate and terms binding 
upon other parties. Their Lordships do not consider this to be 
the meaning of Lord Dunedin’s judgment. The application made 
was that the Board should not either adopt the conclusion of the 
Indian Court or treat the case as one in which no evidence had 
been given, but should send it back in order that evidence might 
be given which had been, as it was said, wrongly left out of | 
account. The Board considered that the Subordinate Judge was 
justified in treating the evidence as such that, if given, it would 
not have influenced his mind, but this depended on what the 
evidence was and who gave it, and could not be a guide in future 
cases. They declined, indeed, to, give the lender a further 
opportunity of getting the same or another judge to accept it, 
but they did not lay down the rule that, where a borrower has 
previously borrowed under other instruments, but on similar 
onerous terms, this cannot be evidence that the borrowing on the 
occasion in question was a reasonable and proper transaction. 
Their Lordships therefore think that the argument fails in so 
far as itis directed to show that on that authority the evidence 
given in this case was not sufficient. 


. The,remaining observation is this. _In all the cases cited the 
Board, instead of presuming in default of evidence to lay down 
for itself that judicial notice should be taken of terms of borrow- 
ing and rates of interest, which would be within the authority of 
a particular £avta somewhere in India, was content, in each case, 
to accept the decision’ of the local Court as being at any rate 
better informed on such a subject than their Lordships can be. 
In the present case, their Lordships have a decision of the local 
Court. It is quite true that the decision on this occasion is the 
other way. The local Court has given its decision upon the 
evidence, and has not reduced either the terms or the rAte, but 
their Lordships can see no reason why the importance of the 
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experience of the Indian Court in supplying their Lordships’ lack 
of knowledge is not equalf} great in the one case as in-the other. 
There is no rule, which their Lordships can discover, which binds 
them, when the terms of a loan are challenged, to lean to their 
reduction, or to presume that simple interest must always be 
judicially preferable to compound interest, or that rates, because 
they might seem high here, must be unreasonable in India. Com- 
pound interest is common and may often be necessary and proper 
in India under the circumstances of that country. The matter 
is not one upon which, one way or the other, their Lordships’ 
Board has ever decided that there isa presumption one way. 
Accordingly, their Lordships think that, even if evidence had not 
been given, they would be acting strictly in accordance with the 
previous cases in declining to take it upon themselves to decide 
the rate and terms of interest, and in holding that they should 
accept the decision of the Subordinate Judge. 


For the purposes of the point in question there is no subs- 
tantial difference between his finding—that the terms are not 
hard, unconscionable or penal—anda finding that they were 
reasonable commercial terms, as their Lordships understand the 
expression, but they hold further, in view of the evidence that 
was given, which they can see no reason for disregarding, that 
enough was proved to discharge the onus of proof, and to justify 
a decree in favour of the mortgagees when no evidence in answer 
was given. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Appeal dismissed 


Nicholson, Graham & Jones.—Solicitors for the appellants. 
Watkins & Hunter Solicitors for the respondents. 





V. P. R. V. CHOCKALINGAM CHETTY (Plaintiff) 


VEVSUS s 
SEETHAI ACHE AND OTHERS (Defendants)* 


Civil Procedure Code, section rz, Order gz, rules 20 and 33—Trial 
Court’s decree—Not appealed against one defendant—Appeal res 
judicata against other defendants, when—Duty of Official Assignee 
—Sale of rights to litigate. ee 


The plaintiff instituted two suits impugning certain transfers 
made by a trustee in favour of defendant No. r. Other persons 
were also impleaded as defendants who claimed under transfers 
made by defendant No. 1, or his transferees. The trial court 


held, zzter alia, that the transfer made in favour of defendant 
*P. C. A. No. 109 of 1926 


t 


SUNDER 
MULL 
v, 
SATYA 
KINKER 
SAHANA 





Viscount 
Sumner. 


CIVIL 


1927 





“V.PLR.Y. 


CHOCKA- 
LINGAM 
< e CHETTY. 


Vv. 
SEETHAI 
ACHE 


Str John 
Wallis, 


372 PRIVY COUNCIL [A.L. ). 


No. 1, was good and valid and dismissed the suit. The plaint- 
iff appealed to the High Court ag feainst all the defendants 
excepting defendant No. r in whose favour the decree of the 
trial court became final. Held, that as the plaintiff could not be 
aliowed in the appeal to question the validity of the saie to 
defendant No.1, the appeal must fail as against the other 
defendants too who derived title from defendant No. r. A 
defendant who 1s not impleaded in an appeal, and in whose 
favour the decree of the lower court has become final, has no 
interest in the appeal within the meaning of Order 41, ruie 20, 
Civil Procedure Code, and cannot be added as a respondent 
under that rule. 


If by lapse of time a decree is allowed to become final, the 


z party entitled to the benefit of the decree acquires a substantive 


right ot a very valuable kind of which he should not be lightly 
deprived, and action under Order 41, rule 33, Civil Procedure 
Code, even if permissible, as against such a party should be 
taken with caution. 

It forms no part oi the Official Assignee’s duties as an officer 
of the court charged with the realization of insolvent estates 
either himself to prefer frivolous claims unsupported by rehable 
evidence or to transfer them to others and thus promote un- 
necessary and useless litigation. Sales by an Official Assignee 
of lands in possession of alienees from an insolvent are, in sub- 
stance if not ın form, nothing more than sales of their right to 
litigate, are open to the same objections, and are strongly to 
be deprecated. i 

APPEAL from a decision of the High Court of Judicature at 
Rangoon. 

Sir G. R. Lowndes, K. C. and M. R. Jardine, for the appellant 

A. M. Dunne, K. C. and E. B. Raikes, for the respondents. 

The following judgment was delivered by ` 


SIR JoHN WALLIS.—The point for decision in these appeals 
from the High Court at Rangoon is a very short one, but there is 
one other matter dealt with by the trial Judge to which their 
Lordships desire to refer in the first place—the transaction by 
whieh the plaintiff acquired the right to sue for these and other 
properttes in Burma, now valued by him at three lakhs of rupees, 
from an Official Assignee’ in Insolvency in another Province for 
the trifling sum of Rs. 580, which could be of no real advantage 
to the insolvent estate, having regard to the extent of the liabilities. 


The lands in Burma, which are the subject of these two con- 
solidated suits in the District Court of Pegu, were acquired by a 
joint Hindu family of Nattukottai Chetties, a money-lending 
community residing with their families in what is now the Ramnad 
District in the south-east of the Madras Presidency, and carrying 
on business by their agents in other parts of India, Burma, the 
Straits Settlements and elsewhere. The family was known in 
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Burma as the K. P. firm, these being the distinctive initials pre- 
fixed to all their business Signatures according to the practice of 
the community. 


‘In 1908 K. P. Ramanathan Chetty, a young man who had re- 
cently succeeded his father as managing member of the family, 
finding that the Burma agency was in difficulties, got the other 
members of the joint family to join with him in executing a deed 
of trust by which they transferred the properties mentioned in 
the schedule to the deed to a trustee for the benefit of their 
creditors. The trustee was empowered, among other things, 
to sell the schéduled properties and invest purchasers with full 
proprietary rights therein, but was to act in certain matters 
with the consent of another person described in the deed as a 
“ co-adjutor ”. tS j | 


In 1911 the first defendant’s firm, who held two decrees against 
the K. P. firm for over Rs. 72,000, were pressing for payment, 
and it was arranged that certain properties in the Pegu District, 
included in the trust deed, should be transferred to them in satis- 
faction of their claim. A deed of transfer was accordingly exe- 
cuted on the 1st December, 1911,in Burma by the duly authorised 
agents of the trustee under the deed, and K. P. Ramanathan, the 
managing member of the family. - 


Satisfaction was duly entered up, and the first defendant took 
and remained in possession without any question being raised by 
anyone until some six years later the present plaintiff, V. P. R. V. 
Chockalingham Chetty, a member of the same community as the 
K. P. family, who was employed in Rangoon as the agent of 
another firm, obtained a transfer from the Bank of Bengal ofa 
decree against the K.P. firm for Rs. 90,000, in consideration, 
the District Judge states, of a payment of Rs. 2,500, and pro- 


ceeded to attach as the properties of the judgment-debtors the - 


lands which had been conveyed to and were in possession of the 
first defendant. Finding, however, that the attachment proceed- 
ings must prove infructuous owing to the fact that the two senior 
members of the K. P.family had been adjudged insolvents on 
their own petition in January, 1918, in the Court of the District 
Judge of Ramnad at Madura, the plaintiff went over from Burma 
to Madura, and on the 19th October, 1919, presented a petition 
to the Official Assignee at Madura, alleging that the properties 
mentioned in a list annexed to the petition, containing some 75 
items, had either been sold enami fon the benefit of the insolvent 
or obtained in the name of his agent or agents with the same 
object, and praying that they should be sold by public auction, as 
there were numerous persons prepared to bid, and in case no one 
appeared the petitioner was prepared to purchase them himself. 
The, affidavit filed in support of the petition has not been 
exhibited, but the petition itself contains no mention,of the point 
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chiefly relied on in the suits, that the sale to the first defendant 
was not in accordance with the trust dead. It was opposed by the 
first insolvent, who stated that he ha@® no personal -knowledge of 
the transactions of his agents in Burma, and prayed for further 
enquiry in order that the truth might be ascertained. The next 
thing that appears is that in December, 1919, the Official Assignee 
advertised the properties for sale as being part of the insolvents’ 
estate, and on the 26th January, 1920, there being no other 
bidders, the plaintiff became the purchaser for Rs. 580 of lands 
which he stated in his evidence to be worth three lakhs of rupees, 
the lands now in suit being valued at Rs. 40,000, and the 
remainder, for which he proposed to institute other suits, at 
Rs. 2,60,000. 3 


The District Judge da that the plaintiff’s allegation that 
the sales in question in these suits were enami for the K. P. 
family was made recklessly and without any foundation, and 
described his conduct in this matter as most astounding and 
repugnant. He also criticised the Official Assignee for not making 
further inquiry as to whether the insolvents had properties in 
Burma in the names of their agents, and inferred from the insigni- 
ficant price which the Official Assignee accepted that he attached 
very little weight to the plaintiff’s case that these valuable pro- 
perties still formed part of the insolvents’ estate. It seems 
difficult to resist this inference ; but however this may be, their 
Lordships desire to observe generally that it forms no part of 
the Official Assignee’s duties as an officer of the Court charged 
with the realisation of insolvent estates either himself to prefer 
frivolous claims unsupported by reliable evidence or to transfer 
them to others and thus promote unnecessary and useless litigation. 
Further, sales by an Official Assignee of lands in possession of 
alienees from an insolvent are,in substance if not in form, nothing 
more than sales of the right to litigate, and, assuming that they 
do not come within the prohibition in the Transfer of Property 
Act against the transfer of a mere right to sue—which has not 
been contended—they are open tothe same objections, and in 
their Lordships’ opinion are strongly to be deprecated. In the 
presént case, as already pointed out, there was not even any 
correspohding advantage to the insolvent estate. 


Having obtained the transfer, the plaintiff proceeded to file 
two suits in the District Court of Pegu, which were tried 
together, against the first defendant and those claiming through 
him, in which he not only set up the enami character of the 
transactions, but also contended that the sale to the first defend- 
ant was invalid as not in accordance with the provisions of the 
trust deed. - 


The plaint in the first suit alleged that the sale to the first 


defendant was invalid and inoperative in law; that the sale by 
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the first defendant to tbe gecond defendant, the E.N.M.K. firm, 
on the 20th December, 1939, was denami for the K.P. firm, 
which had been adjudged insolvent ; and that the sale of the 1st 
April, 1920, by the second defendant to P. R. N. Nadesan Chetty, 
represented by the third and fourth defendants, was also enami 
for the K.P. firm; and that the sales by Nadesan to defendants 
five to eleven, the defendants in possession, were made fraudu- 
lently and collusively witha view to defeating the plaintiff’s 
claim, and were invalid and inoperative. The plaint in the second 
suit was in similar terms and challenged the transfers made to 
the first defendant and by the first defendant to the sécond 
defendant, Singaram Chetty, the defendant in possession. The 
District Judge rejected all the plaintiff’s contentions and dismissed 
both suits, holding, as already stated, on the admissions and the 
plaintiff’s own evidence, that the allegation that the salés were 
benami was made by the plaintiff recklessly and without any 
foundation. 


The plaintiff filed appeals from these decrees to the High 
Court at Rangoon, but did not make the first and second defend- 
ants in the first suit or the first defendant in the second suit 
-parties to-the appeals. 


The learned Judges state in their judgment that when the 
appeals came on for argument it was pointed out that the founda- 
tion of title of all the defendants was the sale-deed to the first 
defendant ; that the decrees of the Lower Court declared the sale- 
deed to be perfectly valid as between the plaintiff and the first 
defendant ; that owing to the failure to make the first defendant 
a respondent, there was no appeal from this finding, which had 
consequently become ves judicata as between the plaintiff and 
the first defendant, and must also be regarded as ves judicata 
against the respondents, who claimed ‘through the first defendant, 
or, in other words, as it was put by the learned Judges at the 
end of the judgment, the finding that the sale to the first defend- 
ant was good carried with ita finding that it was also good as 
between the plaintiff and the purchasers from the first defendant. 


As regards this question, their Lordships agree wth “the 
learned Judges of the High Court that the plaintiff cannot be 
allowed in these appeals to question the validity of the sale to 
the first defendant or to set up in the first suit the dezami char- 
acter of the purchase by the E.N.M.K. firm from the first 
defendant so long as the findings in faVour*of the first defendant 
and the E.N.M.K. firm stand, and are, therefore, of opinion that 
as regards this part of the case the plaintiff must fail unless the 
first defendant and the E.N.M.K. firm are made parties to the 
appeal. The purchase from the E.N.M.K. firm and the subse- 
quent puschases in the first suit and the purchase from the first 
defendant in the second suit might stand ona different footing 
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were there any evidence worthy of the name to show that they 
were made enamni for the K.P. firm,» because the first defendant 
and the E.N.M.K. firm would not be necessary parties as regards 
these issues, but this contention was not raised either in the 
Court below or before their Lordships, and may therefore be 
disregarded. 


As regards the rest of the case, owing to the plaintiff’s failure 
to make these defendants respondents within the time limited 


for filing an appeal, these appeals, so faras they are concerned, 


are prima facie barred by limitation, and they are entitled to 
hold the decrees in their favour, which, as pointed out by their 
Lordships in a very recent case, is a substantive right of a very 
valuable kind of which they should not lightly be deprived. When 
parties, are added by the Court after the institution of a suit 
under Order I, Rule 10 (2), Section 22 of the Limitation Act 
provides that the date when they are added is to be deemed to 
be the date of the institution of the suit so faras they are con- 
cerned for purposes of limitation, and the rights which they may 
have acquired under the Limitation Act are therefore sufficiently 
safeguarded. The addtion of a respondent whom the appellant 
has not made a party tothe appealis expressly dealt with in 
Order XLI, Rule 20, on which the plaintiff relied both in the 
Appellate Court and before their Lordships. That Rule em- 
powers the Court to make such party a respondent when it appears 
to the Court that “he is interested in the result of the appeal ”. 
Giving these words their natural meaning—and they cannot be 
disregarded—it seems impossible to say that in this case the 
defendants against whom these suits have been dismissed, and as 
against whom the right of appeal has become barred, are interest- 
ed in the result of the appeal filed by the plaintiff against, the 
other defendants. It was for the plaintiff-appellant, who applied 
to the Court to exercise its powers under this Rule, to show what 
was the nature of their interest, and this he has failed to do. 


Their Lordships are therefore of opinion that the Appellate 
Court were right in rejecting his application under this Rule. 


“The Appellate Court was then asked to take action under 
Order XLI, Rule 33. That Rule empowers an Appellate Court 
to pass any decree and make any order which ought to have been 
passed or made, and to make or pass such further decree or order 
as the case may require, and provides, further, that this power 
may be exercised notwithstanding that the appeal is as to part 
only of the decree, and “ may be exercised in favour of all or 
any of the respondents or parties, although such respondents or 
parties may not have filed any appeal or objection ”. 

Here the plaintiff, whose suits had been dismissed against all 
the defendants, failed to appeal against the decrees im so far as 
they affected some of them and allowed the appeal as against 
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them to become barred. In these circumstances the Appellate 
Court, in the exercise of their discretion, refused to take action 
under the Rule soasto deprive these defendants of the very 
valuable right which they had acquired in consequence of the 
plaintiff’s failure to appeal against the decrees ın so far as they 
.affected them. Assuming that under this Rule the Court ina 
proper case might add a defendant as respondent for the purpose 
of passing a decree against him, their Lordships see no sufficient 
reason for interfering with the.refusal of the Appellate Court to 
do so in this instance. They are therefore of opinion that these 
appeals fail on both grounds, and will humbly advise His Majesty 
that they should be dismissed with costs. 


Appeals dismissed 
Cusler, Allington & Fovd.—Solicitors for the appellant. 
Bramell & Bramell.—Solicitors for the respondents. 





BHOGILAL BHIKACHAND AND OTHERS (Plaintiffs) 
: ` VEYSUS 
THE ROYAL INSURANCE ‘COMPANY, LIMITED 


(Defendants) * 

Indian Evidence Act, sections 153, 155,157—Construction of-—Euidence 

to contradict witness, when inadmissthble—Attempt to bribe witness 
—Blameworthy. 


Plaintiffs sued to recover from the defendants as insurers 
a large sum‘ of money, the value of a parcel of diamonds 
alleged ‘to have been lost or stolen during its insured transit 
by registered post from Rangoon to Bassein. The delend- 
ants denied that the parcel contained any diamonds and 
alleged a fraudulent conspiracy on the part of the plaintiffs. 
The plaintiffs examined a witness Æ in support of their 
case. M denied in cross-examination that (r) he stated to one 
B that he would fo: Rs. 50,000 make a full confession and a 
statement before a Magistrate that the defendants’ change of 
fraud was true, (2) he -made a similar offer to the defendants’ 
manager, (3) in the course of a police enquiry he had attempted 
to bribe the butler of the District Magistrate, and (4) in 
conversation with one Z he had_ stated that the whole case of 

f the plaintiffs was a swindle. Evidence was led-by the defend- 
ants to contradict all these denials.» Aedd, that sections 153 
and 155 of the Indian Evidence Act must be construed strictly, 
and the evidence of the butler and Z to contradict the 
witness on points (3) and (4) was inadmissible, but evidence of 
B and the manager on points (1) and (2) was rightly admitted. 
Held, further, that the letter written by B to his official 
superior in connection with the above matter was improperly 
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admitted in evidence, and section 157 did not apply. Any attempt 
to tamper with witnesses is to be s&verely condemned, and in 
this respect both the briber athe bribed, and people who 
negotiate with that object are equally blameworthy. 


APPEAL from a decision of the High Court of Judicature at 
Rangoon. 


A. M. Dunne, K. C. and E. B. Raikes, for the appellants. 


A. Neilson, T. F. R. McDonnell and H. Campbell, for the 
respondents. 


[This appeal by the plamtiffs to His Majesty in Council 
arose out of a suit for recovery from the defendants, as insurers, 
of a large sum of money, the value of a parcel of diamonds alleged 
to have been lost or stolen during its insured transit from Rangoon 
to Bassein. The defendants denied liability. They alleged that 
the parcel had never contained any diamonds, and in the alterna- 
tive that the said diamonds and parcel were abstracted from the 
custody of the postal authorities by a fraudulent conspiracy on 
the-part of the plaintiffs. Plaintiffs led evidence to prove that 
plaintiffs-appellants 2 and 3 had purchased diamonds in Rangoon 
through the commission agency of the firm of plaintiff-appellant 
No. 1, and that the said diamonds had been duly packed in a parcel. 
The plaintiffs called as their witness one Mehta in support of their 
case. Inasmuch as Mehta had before the trial offered to make 
another and inconsistent statement, the trial Judge treated him as 
an unreliable witness, but believing the rest of the evidence decreed 
the suit. The Appellate Bench of the Rangoon High Court 
dismissed the suit. On appeal to the Privy Council the decision 
turned upon questions of fact. After discussing the evidence in 
detail their Lordships allowed the appeal and restored the decree 
of the trial Judge. The judgment of their Lordships, delivered by 
LORD BLANESBURGH, in so far as it deals with the evidence is 
only of importance to the parties, but important questions relating 
to admissibility of evidence and the impropriety of tampering with 
witnesses before the trial were also raised and the concluding 
portion of the judgment which determines those questions is 
reported below. | 


The following judgment was delivered by 


LORD BLANESBURGH.—In these circumstances the conclusion 
just announced is sufficient to dispose of the appeal, and their 
Lordships would have ‘left its consideration there had it not been 
that two matters, exhaustively dealt with in the courts below, 
raise questions of general importance. Their Lordships feel it 
to be their duty, therefore, to refer to them. 


The first is the rejection from consideration by both Courts 
of the evidence given in the suit by Mehta. Mehta, in ‘the box, 
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had confirmed generally the evidence given by the second and 
third appellants and by Mandya (the managing clerk of plaintiff 
No. 1) as to the purchase 2nd making up and despatch of the 
diamonds. By the trial Judge the evidence of these witnesses 
was, on these ‘matters accepted in its entirety ; by the Appellate 
Court it was accepted except as to the evidence of posting given 
by the second appellant. Mehta’s evidence, however, was rejected 
altogether, and that because of the finding of both Courts that 
he had offered the respondents’ representatives in Burma to give 
evidence in their favour if he was paid by them the sum of 
Rs. 50,000. : 

It all-arose in this way. One Bhattacharjee, an officer who 
had taken some part in the police investigation into the loss of 
the jewels, remained, while still attached to the police, actively 
interested in the preparation of the respondents’ case. He sat 
by their, counsel at the trial instructing him. Witnesses called 
by them—more especially the two chief witnesses in support of 
the case of fraudulent conspiracy, had been brought forward as a 
result of his activities. To the police, Mehta at an early stage 
had made his statement: that statement was in the possession of 
the respondents. It may be assumed that it was in accord with 
the evidence he gave at the trial, because he was in no way 
confronted with it as being ın any way in conflict with his evidence 
as then given. After having made. that statement, Mehta, it 
scems, suffered a robbery at his own house, and so again came 
into association with Bhattacharjee, who, it would appear, obtained 
a promise from Mehta that, notwithstanding his previous state- 
ment, he would for Rs. 50,000 make a full confession and a state- 
ment before a Magistrate to the effect that the respondents’ charge 
of fraud was true. Bhattacharjee, delighted with his success, 
although doubtful whether Mehta was not something of a humorist 
out to play a trick upon him, expressed to his chief at Rangoon 
his fear that the respondents would not be prepared to pay so 
large a sum as Rs. 50,000 on so doubtful a chance. He arranged, 
however, to bring Mehta to Rangoon in secret, unknown parti- 
cularly to the second and third appellants, and there to put him 
in direct contact with the respondents’ representatives. He'first 

‘took him to théir legal adviser. To that gentlemar? Mehta 
apparently repeated his proposal. But unsuccessfully. He rightly 
felt that such a suggestion was one which professionally he could 
not entertain, and Mehta was handed over to the respondents’ 
manager at Rangoon. To him he matle the same statement, and 
apparently—for that is the effect of the manager’s evidence—his 
offer was rejected, not because it would have been discreditable 
or dishonourable to' enter into any such corrupt bargain, but 
really because there was no certainty as to what the purchased 
evidence would be, while the price asked for it was exorbitant 
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Had Mehta been willing to accept the reward of Rs. 10,000~ 
previously offered by the respondents gor. information as to the 
diamonds, the bargain, so the witn&Ss leaves it to be inferred, 
would have been struck. To Mehta, when he was called, these 
matters were put in cross-examination. He denied them all. It 
was put to him also that in connection with the preliminary 
police inquiry he had attempted to bribe the butler of the District 
Magistrate. It was suggested to him further that, in conversation 
with one Lalu Misser, he had stated that the whole case of the 
appellants was a swindle. When the case for the respondents 
was reached, they sought to contradict all these denials of Mehta. 
by substantive evidence, adduced under section 155 (3) of the 
Evidence Act. The learned Judge permitted them so to do by 
calling Bhattacharjee, the respondents’ manager at Rangoon, 
the District Magistrate’s butler, and Lalu Misser. The last 
denied that Mehta had ever made any such statement to him; ` 
the others supported the stories which Mehta had denied. The 
learned Judge found that in these last denials Mehta had lied, 
and he accordingly refused to consider his evidence at all. Upon 
this two questions arise for discussion. The first is whether the 
evidence in rebuttal was properly admitted. Their Lordships 
are not prepared to hold that the evidence of Bhattacharjee and 
the respohdents’ manager on this issue was not properly received, 
but they think the section was stretched beyond its true purport - 
in admitting the evidence of the butler and Lalu Misser. Sections 
153 and 155 of the Indian Evidence Act must, in their Lordships’ 
judgment, be strictly -construed and narrowly interpreted if the 
Courts governed by that statute are to be spared the task in 
many suits of prosecuting, on most imperfect material, issues, 
which have no bearing upon that really in contest between the 
parties. Section 153 does not go far beyond, if it goes at all 
beyond, the case of 4. G. v. Hitchcock (*) on which doubtless it 
was based. 


So much for thé legal aspect of this incident. Mehta was 
duly and rightly discredited, even. although it may well be that 
the whole adventure on his part was, as Bhattacharjee feared it 
might be, no more’than a grim joke—a trap into which he hoped 
the resSondents might fall. But what surprises their Lordships 
is that while Mehta is duly denounced, they find no. word of 
judicial criticism of the partin the transaction played by Bhatta- 
charjee, to say nothing of the respondents’ manager. In their 
Lordships’ view, that. played by Bhattacharjee was little less 
blameworthy than Mehta. If there were no persons ready to 
offer bribes for evidence favourable to their cause, there would 
be no bribed witnesses in Burmese or Indian Courts; the bribers 
stand to the bribed in these cases in a relation not unlike that in 
which the receivers of stolen goods stand to the thief. And 

i (1) 1 Ex. gt 
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when communications similar to those deposed to in this case are 
brought to the notice of the Court, they call for and should 
receive instant judicial cond¢mnation. The ` respondents’ legal 
representative did well to také no personal part in such a negotia- 
tion ; but be ought himself instantly to have turned it down and 
_ advised his clients to have nothing to do with Mehta. Any 
negotiation on such a matter was as blameworthy in the lay 
client as it would have been derogatory to the professional man. 
In the view of their Lordships such an incident as is here disclosed 
must always, when brought under judicial notice, be instantly 
and sternly reprobated whether the King’s justice is being 
administered in the East or in the West. 


The second. matter on which their Lordships feel it desirable 
to observe is the tendering and reception in evidence of the letter 
written by Bhattacharjee to his official chief on the 30th June, 
1923. This letter was tendered and received under Section 157 
of the Evidence Act. Their Lordships desire emphatically to say 
that the letter was not, under that section, properly receivable for 
any purpose. It was of no greater value as evidence, although 
it was calculated to do much more injury to impartiality than an 
anonymous letter. It is idle to suggest that the letter was 
tendered to fix a date, and toits malign influence may well be 
largely attributable the statement of the learned trial Judge in 
his judgment, “ For some reason that Iam unable to explain I 
feel that there is more in the case than meets the eye”; as well 
as the strong view against the appellants taken by the learned 
Appellate Judges. Its contents ought to have been excluded 
from judicial consideration in all Courts as completely as they 
have been ignored by their Lordships. 


Their Lordships do not pretend that they have solved the 
mystery of these lost jewels. It is not-their task, any more than 
it was the task of the Burmese Courts so to do. The judicial 
duty throughout has been to ascertain by evidence that the Court 
can receive whether the appellants have -proved their case or 
whether the respondents have proved their defence. In their 
Lordships’ judgment, so soon as the appellants had established, 
as they did the making up and the posting of the pawel, the 
suit became practically undefended, and in the result it should 
have been so dealt with. 


These are the reasons for their Lordships’ humble advice to 
His Majesty that this appeal should he allowed, and the decree 
of the. learned trial Judge restored, with costs, both before the 
Board and in the Appellate Court. 


: ; a Appeal allowed 
Bramall & Bramall.—sSolicitors for the appellants. 
Sanderson, Lee & Co.—Solicitors for the respondents. 
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Ld 3 
RAM SHANKER TEWARI (Opposite pariy) 
- VEVSUS 
RAM NARAIN TEWARI (Applicant)* 


Civil Procedure Code, Order 21, rule 90—Application to set aside sale 
under—Dismissed in defaiult—Judgment-debtor appears immediately 
afterwards—Court’s power to rescind its order under section I5I. 

No orders of dismissal in default should be passed till the end 
of the day when the court rises. 

Where the judgment-debtor having been called out by the 
court and his pleaders having declared that they had no in- 
structions, the court dismissed the application to set aside a sale 
under Order 21, rule go, in default, and immediately afterwards 
the man appeared in court and applied for restoration, fedd, that 
the order of dismissal in default may be taken as a mistaken 
one and the court had power to rescind it as laid down in 
section 151. 

CIVIL REVISION from an order of BABU SHYAM BEHARI 

LAL, Munsif of Bansi. 


Narmadeshwar Prasad Upadhya, for the applicant. 
Mukhtar Ahmad, for the opposite party. 
The following judgment was delivered by 
' DALAL, J.—I requested Mr Upadhiya not to argue the 


' application on the: point of law. The point of law is a difficult 


one and would require a decision by a Bench of two or three 
Judges. The question raised by Mr. Upadhiya is whether an 
executing court has jurisdiction to restore under Order 9, rule 9 of 
the Code of Civil Procedure an application to set aside a sale 
under Order 21, rule 90. The facts here are such that there was 
practically no order of dismissal. It appears that the judgment- 
debtor was called out by court and his pleaders declared that they 
had no instructions. The court dismissed the application in 
default and immediately afterwards the man appeared in court 
and*applied for restoration. If J had been the trial court I would 
have infmediately withdrawn my order. I remember once the 
pronouncement of Mr. Justice Aikman in this Court that no 
orders of dismissal in default should be passed till the end of the 
day when the Court was rising because there could be no default 
until the court rose for,the-day. In the present case, in my opinion 
there was no default and the order. of dismissal in default may be 
taken asa mistaken one and the court had inherent power to 
rescind it as laid down in section 151. 


I dismiss this application but make no order as to costs. 


- Pa Application dismissed 
* Civ. Rev, No. 188 of 1927 i 
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a 
KESAR KUAR (Defendant) 
VEVSUS 
KALLU RAM (Plaintiff) * 


Zamindar and tenant—Co-parcenary mahal—Co-sharer having tenent 
rights—Liabtlity to pay rent to another co-sharer—Tenant subse- 
quently acquiring proprietery rights—Effect of, on his tenancy. 

, There is nothing in law to prevent aco-sharer in a co-parcen- 
-ary mahal from having tenant rights of any kind and being 
liable to the payment of rent either to another co-sharer or to 
the general body of co-sharers, and if a tenant subsequently 
acquires proprietary rights in the land, his tenancy does not 
- automatically come to an end in its entirety. 

Mahabir Singh x. Ahsanillah, [rgo] A. W. N., 53, Abul 
Hasan Khan v. Bhura, |1906} A. W. N., 226 and Jamno 
Prosad Rai v. Damri, {192s} Vol. x, i Decisions of 
Board of Revenue, 77, followed. 

SECOND APPEAL from a decree of E. ee Esq., Dis- 
trict Judge of Agra, reversing a decree of MR. IRFAN ALI BEG, 

Assistant Collector, First Class. 


Kailas Nath Katju and Benod Behari Lal, for the appellant. 
Kamla Kant Verma, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a. defendant’s appeal arising out of a 
suit for arrears of rent brought by Kallu Ram against Musammat 
Kesar Kuar. The suit was dismissed by the Assistant Collector 
but on appeal it was decreed by the District Judge. His findings 
on some of the points were not clear. Accordingly a former 
Bench of this Court framed three issues and remanded the case 
with direction that the learned Judge should dispose of the case 
on the lines indicated ‘by the issues. 


The leamed District Judge has upheld his former decree. 


The plots in dispute were recorded as the tenancy of one Sri 
Ram and on his death were recorded in the name of his, widow 
Musammat Kesar Kuar. Kallu Ram was recorded as the Jambardar 
and the proprietor of the mahal in which these plots are situated. 
In 1917 there was a dispute between the parties in the civil court 
and the matter was referred to the arbitration of three arbitrators 
and an award was pronounced on the 3tst ef May, 1918, followed 
by a decree of the civil court. Under this decree Musammat 
Kesar Kuar was given a half share in the proprietary interest in 
the mahal. 

The learned District Judge has found, and his finding is one 
of fact, that the defendant has failed to prove that she, nae any 

i *S. A. No: 481 of 1926 


CIVIL. 


1927 


Now, 25 
——* . 
LINDSAY, J. 
SULAIMAN, 
J. 


Sulaiman, J. 


* 


. CIVIL- 
1927 

. KESAR 
+ .KUAR 


Va ` 
- KALLU, RAM 


. ` 
Sulaiman, J. 


~ 


-384 ` "HIGH COURT [A. L. ) RI 


proprietary interest in the makal prior to the award of 1918. She 
must therefore be treated asa tengr? of the plots prior to that 
daté. Since then however she has become a co-sharer entitled to 
an equal share with Kallu Ram in the proprietary interest in the 
mahal, 


The learned District Judge in referring to the judgment of 
this Court delivered on the former occasion has remarked that 
there was a mistake inasmuch as it was stated that the award 


‘was delivered in 1325 Fasli. The learned District Judge has, 


without checking the record, made this remark for we find 
that the 31st May, 1918,' the date of the award, fell in 1325 
Fasli, and therefore the High Court’s statement was quite correct 
and has been wrongly objected to. 


The learned District Judge has given the plaintiff a decree 
{or half the amount of rent due on account of these plots, holding 
that the tenancy to the extent of one-half has become merged in 
the proprietary interest acquired by Musammat Kesar Kuar 
since the award. 3 


The point which has been urged before us on behalf of the 
appellant is that having become a- proprietor in the makal she has 
ceased to be a tenant and the only remedy now open to the plaint- 
iff is a suit for profits in which the rent could be taken into 
account and adjusted. It is further urged that a person cannot 
both be a zamindar and a tenant in one and the same mahal. 
But there cannot be a complete merger of two rights unless the 
two are co-extensive. We are of opinion that this point is con- 
cluded by a series of authorities, which it is not now possible to 
disturb. We may refer to the case of Mahabir Singh v. Ahsan- 
ullah(") followed subsequently in S. A. No. 303 of 1918, decided 
on the 28th of February, 1918 and~Addul Hasan Khan v. 
Bhura (°). We may also mention that the Board of Revenue 
has accepted the same principle as shown by the case of Jamna 
Prasad Rai v. Damri (°). All these cases are authorities for the 
proposition that there is nothing in law to prevent a co-sharer in 
a co-parcenary mahal from having tenant rights of any kind and 
being liable to the payment of rent either to another co-sharer or 


to the® general body of co-sharers, and that if a tenant subse- ` 


quently acquires proprietary rights in the land his tenancy does 
not automatically come to an end in its entirety. 


In view of these authorities we are of opinion that this appeal | i 


must be dismissed. ° ° 
The result, therefore, is that this appeal is dismissed with 


‘costs. z 


Appeal dismissed 


(1) [1901] A. W. N., 53 (2) [1906] A. W. N., 226 
(3) [D925] Vol. 1, Unpublished Decisions of the Board of Revenue, 77 


Pien 


7 


TA XXVI] PRIVY COUNCIL 385 


` ; 
. PRIVY COUNCIL i 
RAMANANDI KUER (Plaintif) 


versus 
-KALAWATI KUER (Defendant)* 


Indian Succession Act (XXXIX of 1925), section 263—Revocation of 
probate—Just caitse—Will alleged to be forged—Onus of proof. 
In India probate can only be revoked for just cause as defined 
by the Legislature. 


If an‘application for revocation is made on two grounds, 
namely, (1) that proper parties were not cited and (2) that the 
will propounded was a forgery, probate will be revoked if the 
plaintiff proves that proper parties were not cited leaving it to 
the defendant. to prove that the will was genuine, and if he 
does so the probate will stand. The onus of proving the will 
in such a case will be on the defendant, but if the plaintiff 
tails on the first issue then the onus of proving that the will 
was a forged one would be on the plaintiff. 

“One Æ had two sons A and G. A was given away 
in adoption where he acquired considerable property. He 
died leaving a young widow and an infant daughter, both of 
whom were living under the protection of Æ. A applied for 
probate of an alleged will of 4, citing the widow and daughter 
of the testator. Service of notice was acknowledged on 
behalf of the widow for self and as guardian of her daughter 
by a servant of the family. No objection being taken, 
probate was granted. The widow took no active steps against 
the will till the death of Æ. Held, under the circumstances 
(the widow being an illiterate Purdanashin) there was no effec- 
tive service of notice giving a proper opportunity to the widow 
either to oppose the grant of probate or to require the will to 
be proved in her presence. 

APPEAL from a decision of the High Court of Judicature at 
Patna. 
L. de Gruyther, K. C. and B. Dube, for the appellant. 


Sir G. R. Lowndes, K. C. and W. Wallach, for the respendent. 
The following judgment was delivered by 


LoRD SINHA.—Harangi Singh of Bihar, a small town in the 
District of Patna, had two sons (1) Alak Prakash and (2) Gyan 
Prakash. Alak Prakash was given ineadaption to Angat Singh, 
a wealthy inhabitant of the same town. On Angat’s death, Alak 
Prakash, still a minor, inherited from him properties of consider- 
able value. Harangi with his family, including Gyan Prakash, 
thereupon came to live with Alak Prakash in Angat’s house and 
managed fhe properties as Alak’s guardian-till the latter attained 

* P, C. A. No. 61 of 1926 
49 ; 


CIVIL 


1927 


Nov., 11 
LORD 
SINHA, 
LORD 
BLANES- 
BURGH, 
SIR JOHN 
WALLIS 


Lord Sinha 


RAMA- 
NANDI 
KUER 
Ve 
KALAWATI 
KUER 


Lord Sinha 


= 


386 PRIVY COUNCIL [A. L. ape 


majority. But even after that Harangi and Gyan continued to 
live-with Alak Prakash in his house. _# 


- On the 27th February, 1913, Alak Prakash died of phthisis at 
Patna, leaving a young widow, Thakurani Kuer, and an infant 
daughter, Ramanandi Kuer, the appellant. In May following, an 
anonymous petition, purporting to come from a well-wisher of the 
minor daughter of Alak Prakash was sent to the Collector of 
Patna, in which it was staied that Harangi was trying to secure 
the property for his second son. 


That petition was sent for enquiry to the Sub-Divisional 
Officer of Bihar, who, on the 1st June, 1913, called upon Harangi 
Singh “ to state what he has to say to these allegations ” in the 
petition, fixing the 16th June next for hearing. On that date a 
petition for two weeks’ time was filed on the ground that Harangi 
Singh had gone on a pilgrimage to Jagannathji (Puri). Time 
was allowed till the 1st July, but on that day the enquiry was not 
further proceeded with, inasmuch as on the day previous, viz., the 
30th June, 1913, application had becn made to the District Judge 
of Patna on behalf of Gyan Prakash Singh for probate of a will 
alleged to have been executed by Alak Prakash on the 2nd 
February, 1913. A general citation was affixed to the house of 
the deceased and another to the Court House in July. Affidavits 
by two out of the twelve attesting witnesses to the will were filed 
on the 30th July, 1913. Notices were issued to’ the widow and 
daughter of the testator and a report was made by the serving 
officer showing that service of the notices was acknowledged on 
behalf of Thakurani Kuer “for self and as guardian of Rama- 
nandi Kuer” by one Awadh Bihari Singh, who described himself 
as the sister’s son of Thakurani Kuer. Thereafter the order for 
grant of probate was made by the District Judge on the 23rd 
August, 1913, though questions having arisen as to the amount 
of probate duty payable, probate was not actually issued till the 
26th March, 1914. ž 


By the terms of this will the property was bequeathed to the 
son of Alak Prakash if any should be born to his wife Thakurani 
Kuer. In default of such male issue, one village was bequeathed 
to Thakurani Kuer for life, with remainder to the daughter 
Ramanandi and her issue with ultimate remainder in default of 
issue of Ramanandi to Gyan Prakash Singh. Another village was 
bequeathed in trust to Gyan Prakash Singh for vaguely defined 
charitable purposes, while the residue, forming the bulk of the 
property was bequeathed absolutely to Gyan Prakash. 

After probate had been granted, the name of Thakurani Kuer 
was entered in the Collector’s Registers in respect of the village 
bequeathed to her, while Gyan Prakash’s name was similarly 
entered in respect of the remaining properties. ; 


Harangi Singh died in 1916 and Gyan Prakash died on the 
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23rd November, 1918, leaving a minor widow, the respondent, 
Kalawati Kuer. So long™¢s Harangi and Gyan Prakash lived, 
Thakurani, the widow, and Ramanandi, the daughter of Alak 
Prakash, lived under ‘their care and protection in the house of 
Alak Prakash, exactly as they would have done if Alak Prakash 
had not been legally separated by adoption from his natural father 
and brother but continued to form with them membersvof a joint 
Hindu family. 


On the death of Gyan Prakash, his widow, Kalawati Kuer 
(who was then a minor) was entitled to succeed him, but there 
was an agreement in writing on the 21st December, 1918, pur- 
porting to be executed by her and Thakurani Kuer whereby the 
estate was to be divided equally between them for life, with 
remainder to the daughter, Ramanandi. This agreement was 
probably not legally enforceable as Kalawati was a minor at the 
time and at any rate it was not acceptable to the father and other 
relations of Kalawati Kuer, who removed her from the influence 
of Thakurani Kuer in a manner which led to proceedings in the 
Criminal Courts. Disputes having thus arisen, proceedings for 
revocation of the probate were in contemplation when Thakurani 
died. On the 10th January, 1922, proceedings were actually 
instituted under section 50 of Act V of 1881 on behalf of the 
minor Ramanandi Kuer for revocation of the probate, on two 
grounds principally, v¢z., (1) that citations were not served either 
on her or on her mother, Thakurani, before the grant of probate 
and (2) that the will was a forgery. Objections were filed on 
behalf of Kalawati Kuer and issues were framed, of which two 

only are material for present purposes, viz : 
(1) Was no citation served upon the plaintiff, i.e., Ramanandi Kuer? 

Had she no knowledge of the probate proceedings? Was she not properly 

represented in the probate proceedings ? 

(2) Is the will propounded by the opposite party, z.e., Kalawati Kuer, 
the widow of Gyan Prakash, genuine or otherwise? 

There has been. some divergence of opinion in the Courts in 
India as regard the law and procedure governing cases for revoca- 
tion of probate, due in part to the introduction into Indian 
practice of the difference in English law between the egrant of 
probate in common form and probate in solemn form. It is 
worse than unprofitable to-consider how far, if at all, that distinc- 
tion has been incorporated into Indian law. It has often been 
pointed out by this Board that where there is a positive enactment 
of the Indian Legislature the proper course is ‘to examine the 
language of that Statute and to ascertain its proper meaning, 
uninfluenced by any consideration derived .from the previous 
state of the law—or of the English law upon which it may be 
founded. 
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cases which are governed by the Indian Succession Act of 1865, 
or the Probate and AdministrationfAct of 1881 (both now 
repealed by the Succession Act of 1925). As Sir A. Wilson 
observed, in delivering the judgment of this Board in the case 
of Kurrutulain Bahadur v. Nusbat-ud-Dowla Abbas Hossein 
Khan(*), these Acts while to a large extent embodying the rules 
of English law on the subject yet departed in many particulars 
from those rules; and in the progress of the development of the 
law and practice in testamentary cases, the ecclesiastical origin 
of this jurisdiction of the Courts in England has been completely 
discarded ; and the Indian Legislature has gradually evolved an 
independent system of its own, largely suggested, no doubt, by 
English law but also differing much from that law and purporting 
to be a self-contained system. 


Now so far as the present case is concerned, the law is to be 
found in the Probate and Administration Act of 1881. Section 
50 of that Act, so far as it is relevant, runs as follows :— 

“The grant of-probate... may be revoked or annulled for just 
cause”. 


Explanation.— Just cause is :— 


Ist. That the proceedings to obtain the grant were defec- 
tive in substance ; 


2nd. That the grant was obtained fraudulently by making 
a false suggestion, or by concealing from the Court 
something material to the case. 


The relevant //lustrations to the Section are :-— 


(6) The grant was made without citing parties who ought 
to have been cited. 


(c) The Will of which probate was obtained was forged or 
revoked. ` 


It is apparent that ihe plaintiff in this case set up both these 
grounds for revocation. The first issue as framed comes under 
Illustration (4) and the second issue under Illustration (c). 


If these issues were tried separately and the plaintiff succeeded 
on the first issue, that in itself would be sufficient for revoking 
the probate ; but it would still be open to the defendant to prove 
the will and, if she succeeded, the probate would stand. 


If on the other hand the plaintiff failed on the first issue, 
that would not preclude her from proceeding to prove her second 
ground, viz., that the will was forged,.and the probate would 
stand or fall, according to the result. 


It is obvious that the question of onus of proof is therefore 
of great importance in this case, and the District Judge as well 


as the High Court on appeal rightly lay stress as to the onus on 


(1) I. L. R., 33 Cal., 116 
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each of these two issues, which might have been tried separately 
but were not so in fact, as*Nyvidence was. given by each party in 
support of their respective cases on both issues together and not 
separately. Their Lordships agree with the courts below that in 
the circumstances of this case neither party was prejudiced by 
the procedure adopted. 


In considering the evidence on each of the two issues set 
out above, their Lordships bear in mind that the application for 
revocation was made eight years after the grant, and after the 
persons principally concerned in the original proceedings, viz., 
Harangi Singh, Gyan Prakash, Thakurani Kucr and most of the 
witnesses to the alleged will were dead, and that in accordance 
with the practice of the Indiar Courts, some portion of the 
original records of the court in’ the probate proceedings, including 
the affidavits of the two attesting witnesses, had been destroyed. 
These are all circumstances which would make it difficult for the 
defendant to prove her case. 


On the other ‘hand, certain other circumstances have to be 
considered in favour of the plaintiff. The will, if not absolutely 
inofficious, 1s adverse to the interests of the widow of the alleged 
testator and bis only child. The former was an illiterate par- 
danashin lady, and the latter a child only two years old when the 
testator died. Both mother and child were living under the im- 
mediate protection of those who were propounding the will and, 
so far as appears from the evidence, there were no relations of 
` the widow either in her husband’s adoptive family or on her 
father’s side who could protect their interests as against those of 
Harangi Singh and Gyan Prakash. It is true that Thakurani 
-Kuer afterwards more or less acquiesced in the provisions of the 
will and in any case took no active steps against the will so long 
as Harangi and Gyan were alive ; but having regard to all the 
circumstances, their Lordships are unable to draw any inference 
therefrom adverse to the plaintiff. And as against the difficulties 
in the defendant’s way by reason of lapse of time, death of parties 
and witnesses and the destriction of records, it has to be remem- 
bered that much of it might have been avoided by prudent action 
on the part of the propounder, ¢.g., by taking proper and necessary 
steps to have the will proved per testes in the presence of an 
independent guardian for the infant daughter. Their Lordships 
cannot endorse the view taken by Mr. Justice Das that, if a 
guardian ad litem had been assigned for her, Thakurani Kuer 
would have been so appointed, if all the circumstances were fully 
placed before the Court. 

On the first issue, the conclusion of the District Judge may 
be best given in his own words :— 

` “ Yeannot definitely find that the citation was not served upon her 

(Thakurani Kuer) but I do not consider that it has been proved that she 
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_ was served or that she had any knowledge of the application for probate’’. 
As regards the daughter, he congj#@red that 
“if the special citation had been properly served upon Thakurani Kuer, 
Ramanandi would have been properly represented in those proceedings’’. 
On these findings, it is hardly correct to say, as Mr. Justice 
Das does, that the District Judge was satisfied that citation was 
properly served on Thakurani. It would be more accurate to 
say that though the District Judge was doubtful as to the actual 
service, he did not feel justified in definitely finding that she had 
not been served with the citation. In other words the District 
Judge found himself unable to come to any conclusion whether 
the notice was actually served upon her or not. The High Court 
considered that the failure on the part of the plaintiff to examine , 
Awadh Behari was fatal to her case that no citation was served 
on Thakurani. 


This renders it necessary to examine the position of Awadh 
Behari. | Š 


Mr. Justice Das was not prepared to hold that Awadh Behari 
was related either to Thakurani, as defendant’s witnesses deposed, 
or to Harangi Singh, as plaintiff’s witnesses said ; but he conclud- 
ed that Awadh Behari was more or less under the control of the 
plaintiff and should have been called by her as a witness on her 
behalf, chiefly for the reason that there was evidence of her own 
witnesses on two points (1) that at the dates when these proceed- 
ings were going on before the District Judge, Awadh Behari was 
actually in the service of Thakurani’s sister as a cook and (2) 
that Awadh in Thakurani’s life-time signed many documents on 
her behalf. 


Their Lordships think little importance can be attached to the 
first ; nor to the second either, inasmuch as all the documents in 
question, except one, were signed at a time when Thakurani was 
still living as a dependént female member of the family of which 
the actual head was either Harangi or Gyan. The only document 
referred to in this connection and bearing date subsequent to the 
death of Gyan Prakash is Ex. P., which Awadh signed on behalf 
of both, Thakurani and Kalawati and in which he described him-. 
self as the sister’s son of Thakurani and as brother of Kalawati— 
both statements being equally incorrect. 


It would rather appear from the evidence that Awadh Behari, 
though belonging to the same caste, occupied at the time of the 
alleged service the position of a servant in the family, and was 
presumably under the control of the male head thereof and subject 
to his direction. i 

Under these circumstances, their Lordships do not consider 
that the plaintiff could be reasonably required to call Awadh 
Behari as her witness for the purpose of contradicting his own 


a 
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previous statement. 


In their Lordships’ ogion, even if some kind of formality 
was gone through on the occasion when service of notice is said 
to have been effected, it was not such as would give to the person 
alleged to have been served an opportunity either to oppose the 
grant of probate or to require the will to be proved in her presence. 
In the peculiar circumstances of the case the service, if any, was 
of no greater effect in law than personal service on an infant of 

- tender years. j 


_ The result is that the first issue must be decided-in favour of 
the plaintiff. 


With regard to the second issue as to whether the will was 
forged or genuine, the onus of proof depends upon the finding on 
the first issue. If citations were not served, z. e., properly and 
effectively served, on Thakurani, the daughter is entitled to ask 
that probate which was obtained in her absence should be recalled 
and the executor or his representative called upon to prove the 
will in the present proceeding. In other words, the onus of 
proving that the will was genuine is in view of their Lordships’ 
conclusion upon the first issue upon the defendant. It was can- 
didly admitted by counsel on the latter's behalf that zf it was 
held that the onus was on her to prove the genuineness of the 
will, he could not contend that she had discharged that onus. 
He rested her case on the ground that the onus was on the 
plaintiff to prove that the will was forged, and that the plaintiff’s 
evidence fell short of proving that the will was a forgery even if 
the circumstances connected with it might appear suspicious. 


Their Lordships have, however, come to the conclusion that 
apart from any question of onus, the plaintiff has succeeded in 
proving that the will is not a genuine document for the reasons 
given below. 


It is a circumstance which cannot be ignored that though care 
was taken to. obtain as many as 14 attesting witnesses to the will, 
the simple precaution of getting the will registered at the local 
registration office was not adopted, even though registration, of 
wills is not compulsory. Nor can it be considered anything but 
unusual and suspicious that no doctor or lawyer attested this will, 
specially in view of its provisions practically disinheriting the 
widow and the only daughter and the serious nature of the illness. 
Immediately after the testator’s death, Harangi Singh purported 
to act as proprietor of the estate in paying Government Revenue 
and in granting receipts to tenants of the estate—a position wholly 
inconsistent with the provisions of the will. Then again the will 
was not produced or probate applied for until Harangi Singh. had 
been called upon to explain his above-mentioned conduct. There 
is further the- evidence of atleast three witnesses, viz., Khan 
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Bahadur Saujid Mahomed Nur of Bihar and Babu Dhanukdhari 
Tewana, pleader of Bihar, that after-gee Collector directed enquiry 
to be made into the allegations madè in the anonymous petition 
mentioned earlier in this judgment, Harangi Singh tried to get 
these witnesses to attest a will in favour of Gyan Prakash. The 
District Judge, before whom these witnesses were examined, be- 
lieved their evidence. Their Lordships do not agree with the 
High Court that their story is inherently improbable or that any 
suspicion attaches to it because they did not of their own motion 
inform the authorities of such contemplated forgery. 


There is a total lack of evidence as regards the preparation 
of the draft and the engrossment of the will and the whole case 
for the will rests on the bare testimony of two out of the four’ 
attesting witnesses, whom the trial Judge did not believe. The 
two other attesting witnesses admitted their signatures on the 
will but alleged that their signatures were obtamed by Harangi 
Singh by false representations as to the nature of the document, 
which they did not read at the time when they put thcir signatures 
upon it. The story related by these two latter may not be worthy 
of credit in all respects, and if it rested by itself would be of little 
use to the plaintiff’s case. The District Judge also rightly refused 
to attach any importance to such evidence as was given as to 
the signature on the will not being that of Alak Prakash. It was 
certainly not expert evidence in any sense. 


But the crucial point in the case is—where was Alak Prakash 
living on the 2nd February, 1913 (the date of the alleged will) — 
at Patna, or in Bihar? 


The plaintiffs case is that at the date of the alleged execution 
of the will, Alak Prakash was in Patna under the treatment of 
Dr. Jyotish Chandra Sen, L.M.S. (Calcutta), who practised at 
Patna, and also of Dr. Barat, a teacher of the Temple Medical 
School. 


On the defendant’s side, a number of witnesses were called 
to prove that Alak Prakash came to Patna on the 4th or sth 
February, that while there he was treated only by hakims and 
not by any doctors, and that he did not stay in that quarter of 
Patna Which is called Jhauganj but in quite a different quarter 
called Badshahganj. 

Both the District Judge and the High Court have disbeheved 
these witnesses for the defendant and found that Alak Prakash 
rented a house in Jhauganj-Patna, and was treated, not by hakinrs 
but by Dr. Sen and Dr. Barat. The District Judge came to the 


‘conclusion upon the evidence that Alak Prakash was at Patna 


before the 2nd February, and therefore that the story of his hay- 
ing executed the will at Bihar on that date was false. 


The High Court, however, came to a different conclision and 
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Mr. Justice Das says with regard to that part of the case: 

“ The critical question Ny is, did Alak Prakash come to Patna before 
the 2nd February, 1913? On this point the petitione: relies on the 
evidence of Dr. J. C. Sen and Dr. Barat..... Dr. Barat is an Assistant 
Surgeon and is a witness of undoubted position and respectability. His 
evidence is to the effect that he was called to see a patient of Dr. J.C. 
Sen at Jhauganj in a house on the bank of the Ganges. He visited the 
patient in consultation with Dr. J. C. Sen on four or five occasions spread 
over one or two weeks. He made a report on the urine of the patient on 
the 13th February, 1913....I have no doubt whatever that Dr. Barat 
actually treated Alak Prakash and made a report on the urine of Alak 
Prakash. But the report is dated the 13th February, 1913, and it is im- 
possible on the evidence of Dr. Barat to say that Alak Prakash came to 
Patna before the 2nd February, 1913. I entirely accept the evidence of 
Dr. Barat, but in my opinion it does not touch the point which we have 
to consider in this case. I nowcometo the evidence of Dr. J. C. Sen”. 
Then, after quoting the evidence of Dr. Sen, the learned 

Judge proceeds : 

‘Giving his evidence_on the 2oth December, 1921, and without any 
documents to support his evidence, Dr. J. C. Sen was able to say that 
Alak Prakash came to Patna six weeks or two months before his death 
(in 1913). He admits that he has no documentary record of his treatment 
of Alak Prakash. It may be that Dr. Sen has a prodigious memory, but 
in my opinion it would be most unsafe to act on this evidence given nine 
years after the death of Alak Piakash in support of the case of the Peti- 
tioner that Alak Prakash was not residing in Bihar on the day on which 
he is alleged to have executed the will. In my opinion, it has not been 
established that Alak Prakash was not actually residing in Bihar on the 
2nd February, 1913”. Š 


Apart from the fact that there is other evidence to prove 
that Alak Prakash resided in Patna for nearly two months before 
his death, it does not appear to their Lordships that in the case 
of Dr. Sen it was such a prodigious feat of memory as the learned 
Judge supposed. Alak Prakash was an old patient of Dr. Sen 
who had treated him three years before his death and had been 
to Bihar three or four times to treat him, the last time in Decem- 
ber, 1912. When Alak Prakash came on the last occdsion to 
Patna, he rented a house on the banks of the river which Dr. Sen 
had himself occupied before and which was under half a mile from 
the house in which Dr. Sen was himself residing. He visited 
him three or four times daily all the time, he remained in Patna. 
He said that he treated him in Patna for two or three weeks 
before calling in any consultant and'that Dr. Barat came in as 
consultant during the last two or three weeks of the illness, and 
that Colonel Sunder also came three or four times, z. e., after the 
first two or three weeks of Alak Prakash’s stay in Patna. 


The District Judge who saw and heard Dr. Sen in the witness 
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box believed his evidence on this material point, and their Lord- 
ships consider it impossible to rejgg® it without ascribing to a 
member of an honourable profession -deliberate falsehood, for 
which no ground has been made out. 


Taking the whole of the evidence and considering the position 
of both the doctors concerned, their Lordships agree with the find- 
ing of the trial court that Alak Prakash was in Patna and not in 
Bihar on the 2nd February, 1913, and that the will bearing date 
the 2nd February, 1913, of which probate was granted on the 
2sth March, 1914, is not the will of Alak Prakash Singb-and is a 
fabricated document. 


Their Lordships will therefore humbly advise His “Majesty 
that the judgment of the High Court should be set aside and the 
judgment of the District Judge restored, with costs of the appeal 
to the High Court and of this appeal. 


T. L. Wilson & Co.—Solicitors for the appellant. 
W. W. Box & Co.—Solicitors for the respondent., 
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Transfer of Property Act, section 83—Special privilege provided by— 
Mortgagor lo make deposit to credit of real mortgagee—Associating 
with the real mortgagee another person not entitled to receive mori- 
gage money—E fect of. ’ 

In order to be able to enjoy the special privilege provided by 
section 83 of the Transfer of -Property Act, a mortgagor must 
make the deposit to the credit of the real mortgagee. 


Where by virtue of a family custom, the rule of primogeniture 
prevailed, and the eldest son of the deceased mortgagee was 
alone entitled to his estate but the mortgagor deposited an 
amount sufficient to cover the principal and interest up-to-date, 
to the credit of the two sons of the deceased, assumingin good 
fatth that both of them were the heirs of the_latter, Ae/d, in a 
suit for redemption brought subsequently, that the mortgagor 
could not claim the benefit of the deposit. 

1 _ Debendra Mohan Roy v. Sona Kunwar, l. L. R, 26 All., 291 
and Madhavi Amma x. Kunthi Pathumma, I. L. R., 23 Mady 
510, followed. Ram Sumran v. Sahebzada Bijai Partab Narain 
Singh, [188s] A. W. N., 328, distinguished. 
First APPEAL from a decree of BAsu ALAKH MURARI, 
Second Additional Subordinate Judge of Agra. - 


Narain Prasad Asthana, for the appellants. 
*F. A. No. 310 of 1925 
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Uma Shankar Bajpai and Shiam Krishna Dar, for the res- 
pondent. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for redemption of a simple mortgage dated the 22nd of 
January, 1922 exécuted by the plaintiffs’ predecessor in favour 
of Mitangdhwaj Prasad Singh, the deceased father of the original 
defendants. It is not necessary to give the particulars of this 
mortgage, because the only point in dispute was whether in conse- 
quence of a deposit having been made under section 83 of the 
Transfer of Property Act interest ceased to run from that date. 
On the 18th of July, 1923 the original mortgagee Mitangdhwaj 
Prasad Singh was dead and he had left two sons and a widow. 
On that .date the plaintiffs deposited an amount which was 
admittedly sufficient to cover the principal and interest upto 
that date, to the credit of the two sons of Mitangdhwaj Prasad 
Singh who were both described as minors. On that date 
the plaintiffs also filed an application to the court, praying that 
the mother of the minors should be appointed their guardian 
ad litem and this application was supported by an affidavit. 
Notices were sent to the minors and their mother. The latter 
appeared in court and filed a petition saying that the elder son 
was not a minor but a major and that she could not therefore act 
as his guardian. The plaintiffs did not accept her statement but 
requested that the court should enquire into that matter, and also 
stated that if the court found that the elder son was of age the 
plaintiffs had no objection to treating him as such. The court 
refused to go into this disputed question of minority and ordered 
that application should be “ filed”. The cérresponding order 
on the order sheet shows that it was consigned to the record 
room. 


The plaintiffs then instituted the present suit for redemption 
and claimed the benefit of the deposit of July, 1923. On behalf 
of the defendant No. 1 Shirdhwaj Prasad Singh, it was pleaded 
that he was of age on the date of the previous deposit and had 
not been represented in those proceedings. It was further 
pleaded that by virttie of a family custom, the rule of primogeni- 
ture prevailed, and it was only the eldest son who was entitled to 
the estate of his deceased father and that therefore the deposit to 
the credit of both the sons was defective. 


The learned Subordinate Judge ha% fotind that the defendant 
No. 1 was in fact a minor on the date of the deposit. He has 
however found that there is a custom in the family under which 
it is only the eldest son who succeeds to the estate. The learned 
Subordinate Judge has however thought that the court rightly 
refused* to go into the question of minority on the previous occa- 
sion, and that therefore the plaintiffs had not done all that they 


Sulaiman, J. 
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CIVIL were bound to do under section 83, so as to éntitle them to the 
1928 benefit of the deposit. We might pgjet out that it was the same 
— learned Subordinate Judge who had ordered the previous applica- 


GANESH1 : 
DAS tion to be filed. 


v. _ In our- opinion he was quite wrong on the former occasion 
ROEMI in declining to decide the question of minority. Section 103 of 
DHUJ the Transfer of Property Act clearly provides that where the 
PASAT party on whom notice is to be served and by whom deposit has 
to be accepted, or taken out of court happens to be a person 
Sulaiman, J. incompetent to contract, the provisions of Chapter 31 of the Civil 
Procedure Code (corresponding to Order 32 of the new Code) 
shall apply. At the time when this deposit was made the new 
Code was in force. Order 32, rule 3 provides that where the 
defendant is a minor the court oz being satisfied of the factum of 
his minority, shall appoint the proper person to be guardian for 
the suit for such minor. Itis obvious that if the point is in 
dispute the court has to be satisfied of the fact of minority, and 
this cannot happen unless the court enquires into the matter. 

Rukmini v. Biraswami (+). 

The court below has come to the conclusion that inasmuch 
as no guardian ad litem was actually appointed on the previous 
occasion by an order of the court, interest did not cease to run. 
Section 84 requires that the mortgagor should have done all that 
has to be done- dy kim to enable the mortgagee to take such 
-amount out of court. The actual appointment of a guardian 
ad litem is obviously an act done by the court and not an act 
which can be done by the mortgagor. Section 83 provides for 
thè issue of a written “notice of the deposit” to be served on the 
mortgagee after suth deposit has been made. The notice re- 
ferred to in section 103 is obviously notice of such deposit as 
provided for by section 83. It would therefore seem prima facie 
that the procedure mentioned in section 103 is consequent upon 
the deposit having made and not precedent to an intention to 
make the deposit. On this point, however, there was a difference 
of opinion between two learned Judges of this Court in the case 
of Kannumal v. Indarpal Singh (*). Lindsay, J., following the 
case of Pandurang v. Mahadaji(*) , held that- 

4 “interest must go on running even after the date of deposit and can only 
stop when the appointment of a guardian has been ordered by the court 
and the full money is paid in ”. 

On the other hand,.Stwart, J. came toa contrary conclusion. 

. Although there is much in the judgment of Mr. Justice Stuart 

which appeals to us, it cannot be doubted that the preponder- 
- ance of authority is in favour of the other view which was accepted 
by another Bench when that case went up in Letters Patent 


(1) 47 Mad. L. J., 370=80 Ind. Cas., 942 6 
(2) I. L. R., 44 All., 102 
(3) LL. R., 27 Bom., 23 
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appeal. Kannumal v. Indarpal Singh(*). A stronger case is 
that of Gokul Kalwar v Qhandarsekhar(*), where under the 
terms of the mortgage the tender had to be made in the month of 
Jeth ; the deposit was. made in that month but the order appoint- 
ing the guardian could not be passed until after the expiry of 
that period. It was then held that the deposit was defective. 


In the present case, however, the order of the court declining 
to go into the question of minority and directing that the applica- 
_ tion should be consigned to the record room left nothing which 
could be done by the mortgagor. It might therefore perhaps be 
possible to distinguish the present case from the reported cases 
cited above, but it is not necessary to decide this point finally 
because in our opinion the appeal must fail on another 
ground, 

It has been held by their Lordships of the Privy Council in 
the case of Garuradhwaja Prasad v. Superundhwaja Prasad (*) , 
that according to the family custom, a rule of primogeniture pre- 
vails in the family of Garuradhwaja Prasad who was alleged by 
the- defendants to be the father of the deceased mortgagee 
Mitangdhwaj Prasad Singh. In the court below it was not dis- 
puted that the deceased mortgagee was the son of Garuradhwaja 
Prasad. Under these circumstances the finding of the court 
below that such a custom prevailed must be accepted. The 
learned advocate for the appellants has brought to our notice 
the fact that the question of the parentage of Mitangdhwaj 
Prasad is in dispute as against third parties arid is a matter in an 
appeal pending in this Court. That circumstance however cannot 
be taken into account in this suit. 


It is therefore clear that the deposit was made to the credit 
of Sirdhwaj Prasad Singh, who was the solc heir of the deceased 
mortgagee, as well as of his younger brother who was not a co- 
mortgagee and was not entitled to any share in the mortgage 
money. Under section 83, the deposit has to be made to the 
credit of the mortgagee or mortgagees. Such a deposit would 
obviously be invalid if the mortgagor associates with the real 
mortgagee some third person who is not entitled to any share in 
the mortgage money. Such an association would make it im- 
possible for the real mortgagee to take out the money without 
the consent of this other person. Section 83 provides a special 
privilege to a mortgagor and in order to claim its benefit, the 
mortgagor must come strictly within the provisions of that section. 
This was the view expressed by this Court in the case of Debendra 
Mohan Roy v. Sona Kunwar{'). A similar view has been ex- 
pressed by the Madras High Court in the case of Madhavi Amma 
v. Kunhi Pathumma(’): The court below has found that the 


(1) I. L R., 45 All., 273 (2) I. L. R., 48 All., 611 
(3) I. É R., 23 All., 37 (4) I. L. R., 26 All., 291 
(5) I. L. R., 23 Mad., 510 
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mortgagors acted in good faith in assuming that both the sons 
were heirs to the deceased mortgagg@s, but the question of good 
faith cannot arise under section 83, when it is the duty of the 
mortgagor to deposit the amount to the credit of the real’ mort- 
gagees. Once such questions are allowed to be raised consider- 
able difficulties will undoubtedly arise. No doubt in an earlier 
case, Ram Sumran v>Sahebzada Bijai Partab Narain Singh (*), 
another Bench ruled that deposit made to the credit jointly of 
two sets of claimants was a good deposit under the section. In 
view of more recent pronouncements that case appears to be of 
doubtful authority. It can also be distinguished in the present 
case on the ground that the younger brother was not a claimant 
to any share in the mortgage money. Asa matter of fact in the 
court below it was conceded by his guardian that the defendant 
No. 1 alone succeeded to the entire estate. - 


Under these circumstances we are of opinion that this appeal 
must fail and it is hereby dismissed with costs. 


Appeal dismissed 
(1) [1885] A. W. N., 328 ; 
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Criminal Procedure Code, section 526, clause (8)—Application made 
under—E ffect of—Court’s power to pass emergent orders under 
section 117, clause (3). 

In proceedings under section 107 of the Criminal Procedure 
Code an application was presented under section 526, clause (8) 
of the Criminal Procedure Code but the Magistrate on the 
same date passed an order under section 117, clause (3) 
directing some of the persons proceeded against to execute 
personal bonds with sureties. eld, that where an application 
under section 526, clause (8) is presented, it is the duty of the 
court to stay all judicial proceedings, but the jurisdiction of 
the court does not cease in the sense that the court cannot 
pass an emergent order which the law authorises it to pass. 

CRIMINAL REFERENCE by K. A. H. Sams Esq., Sessions 

Judge of Benares. 


Zahur Ahmad, for, the applicants. ` i 


Uma Shankar Bajpai (Government Advocate), for the 
Crown. i 


The judgment of the Court was delivered by 


BANERJI, J.—This is a reference by the Sessions Judge of 
Benares with the recommendation to this Court thaťan order 
j * Cr. Ref. No. 714 of 1927 
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passed under section 117, clause (3) of the Criminal Procedure 
Code by a first class Magistwgte, be set aside as ultra vires. 


Proceedings under section 107 of the Criminal Procedure 
Code were pending before the City Magistrate, Benares, against 
several pepople. After the Magistrate had made an order under 
section 112 of the Criminal Procedure Code attempts were being 
made by the Hindus and the Mohammedans concerned to settle 
the dispute between them amicably and the case was postponed 
from time to time but nothing seems to have been done or at 
any rate nothing was achieved by these postponements. As 
time was passing and as there were certain festivals which might 
have brought about a riot, the City Magistrate passed an order 
against five persons under section 117, clause (3), directing them 
to execute personal bonds with sureties in the sum of Rs. 500 
each to keep the peace until the final disposal of the case. 


On the same date these five persons applied to the City 
Magistrate asking for a postponement of the case for one month 
_to enable them to apply for a transfer of the case from the Court 
of the City Magistrate. 


The learned Sessions Judge was of opinion that under the 
law the court was bound to stop all proceedings in the case and 
any order passed after an application under section 526 of the 
Criminal Procedure Code had been made, was ultra vires. 


We are unable to accept this view of the law. We are of 
opinion that when an accused person presents an application 
under section 526, clause (8) ofthe Criminal Procedure Code 
it is the duty ot the court to stay all judicial proceedings, that 
is, that the court should not go on hearing the case which was 
before it. We cannot accept the contention that the jurisdiction 
of the court ceases and the court cannot pass any emergent order 
which the law authorises it to pass.. N 


The third clause of section 117 Jays down that if the court 
considers immediate measures necessary for the prevention of a 
breach of the peace and disturbances of the public tranquillity, 
-the court may direct the person in respect of whom the order 
under section 112 has been made to execute a bond.- ,If the 
intention of the legislature was to oust the jurisdiction of the 
court when an application under section 526 is presented to the 
court, it would be no use to legislate that when immediate 
measures are necessary, the court without deciding the case should 
pass an order until the final disposal of the ‘case. B y passing an 
order under clause (3) of section 117, the court was not going 
on with the judicial proceedings in the case and therefore it was 
not necessary for the court to stay its hand completely. We 
decline to accept the reference. Let the record be returned. 


Reference not accepted 


CRIMINAL 


1928 


BAQRIDI 


v. 
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Banerji, J. » 
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CRIMINAL BHAGWANDIN AND OTHERS 
lang ; _ Versus . 
1928 i 
case EMPEROR* 
seas 5 The U P. Publ Gambling (Amendmeni) Act (I of 1917)—"* Common 
“dD ALAL, J. gaming house”—What constetutes—Servanits gambling in an office 


and receiving profit. 

Where the menial servants of a public office residing in the 
out-houses attached to the office premises gambled in the office, 
receiving profit out of the gambling and used the place for 
such purpose, #e/d, that the servants were guilty of using the 
office as a common gaming house. Mohesh Narain Panday v. 
The Emperor, 11 C. W. N., 972, disapproved. 

CRIMINAL REFERENCE by BABU RAJ BEHARI LAL, 
Additional Sessions Judge of Cawnpore. 
The parties were not represented.: 
The following judgment was delivered by 
Dalal] DALAL, J.—The Magistrate has written a well reasoned judg- 
ment which has not been met by the very summary order of the 
Additional Sessions Judge of Cawnpore. The learned Judge has 
made the usual mistake of quoting a ruling without discussing it. 
Certain persons were convicted of gambling in the office of 
Deputy Director of Agriculture at Cawnpore. They were menial 
servants employed there. The learned Judge finds two faults 
with the conviction: (1) that the warrant did not justify the 
search of the office building when actually it was directed to the 
house of the chaukidar, and (2) that the office cannot be called 
a gaming house, because there was a ruling to that effect of the 
Calcutta High Court. Mohesh Narain Pandayv. The Emperor (+). 
As I have observed, the ruling is not discussed ; I have referred 
to the ruling which contains no reasons whatsoever. The defini- 


tion of a gaming house in the form of ordinary gaming is 
“any house ...... in which any instraments of gaming are kept or used 


. for the profit or gain of the person owning, occupying or using such 
houses .... by way of charge for the use of such house ...... place or 

. Instruments or otherwise howsoever.’ 
The ruling referred to by the Judge does not explain how the 
office escapes the definition of a common gaming house when the 
persons gambling there and receiving profit out of the gambling 
~ used the place for such purpose. The words “ using such houses ” 
are not even quoted in the ruling. All that the Judges say is 
* We do_not think “that the premises of Mr. John King & Co. can be 
regarded as acommon gambling house even though the durwans may 
have made some profit out of the gambling which went on there. Because 
gambling has gone on in the building it does not follow thatitis a 

common gambling house’’. | 
(1) [i1907] 11 C. W.N. , 972 . 
* Cr. Ref. No. 861 of 1927 
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With all respect there is no discussion as to the use of the house 
by the durwans for the wyrposes of gaming. The judgment is 
by no means illuminating and was not one which the Judge should 
have followed without any reasoning of his own. 

As to the warrant, the Magistrate admitted that it was not 
artistically drawn up, but it was clear that it directed search of 
all the premises of the offices. The chawkidars were residing in 
the out-houses and had no separate house of their own in 
Cawnpore. 

I waited to see if the applicants would be represented in this 
Court. No vakalatnama’so far has been filed. I direct that 
the record be returned. 

i Record returned 


BISHESHAR PATHAK AND OTHERS (Defendants) 
VEKSUS 


RUP NARAIN SINGH (Plaintiff )* 


Lease—Executed by minor—Set aside on terms against person in 
possession— Money paid as consideraiton—Refind of. 

Where the lessee is in possession of the leased land, the lease 
cannot be set aside on the ground of illegality nor can the 
lessee be_turned out, unless the sum actually paid as consider- 
ation for the lease is refunded, Behoren Upadhya v. Uttamgir, 
8 A. LJ. R., 932, followed. ` 

SECOND APPEAL from a decree of K. G. HARPER ESQ., 
District Judge of Benares, modifying a decree of MAULVI ALI 
AUSAT, Subordinate Judge of Jaunpur. 


Haribans Sahai and Mushiag Ahmad, {for the appellants. 
Surendro Nath Sen and B. Malik, for the respondent. 
The judgment of the Court was delivered by 


KENDALL, J.—This second appeal arises out of a suit brought 
by the plaintiff against the appellants for adeclaration setting aside 
two deeds executed by him in their favour. One was a sale of 
zamindart property and the other was a lease of sir lands. The 
plaintiff claimed to have been a minor when he executed these 
deeds. The trial court dismissed the guit in respect of the sale- 
deed on the ground that the plaintiff had been of age when he 
executed these deeds but allowed the suit in respect of the lease 
on the ground that a perpetual lease for a sum paid in advance 
in respect of occupancy rights arising from the sale of sêr land 
was. illegal. 

i * S. A. No. 1136 of 1925 
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In appeal the District Judge differed from the lower court’s 
finding as to the plaintiff’s majority Fi the time of the execution 
of the deeds. He found that he was a minor and gave the 
plaintiff a decree cancelling both the sale-deed and the lease on 
condition of certan payment to the defendants. This appeal by 
the'defendants is based on the allegation that certain sums not 
allowed by the District Judge should have been allowed to them. 


Dealing with the sale-deed for which the consideration was 
Rs. 1,400, it is common ground that the defendants never paid 
Rs. 1,100 As to Rs. 300 it was in discharge of a pro-note exe- ` 
cuted by the minor. The minor's vakil in the trial court 
admitted that the sum of Rs. 300 was actually paid to the minor. 
At least this is a construction which the appellant’s counsel 
would have us to put on a certain recorded admission. On the 
other hand itis stated by the counsel for the respóndent that 
this admission would not cover this alleged payment. The ad- 
mission runs thus: “ All the documents recited in these two 
deeds have been paid up by the defendants ”. Itis said that a 
person cannot pay up himself. In view of the fact that there 
does not appear to have been a denial by the plaintiff minor that . 
he really received Rs. 300, we think that this admission must 
be taken to cover the payment of Rs. 300. 


As regards the lease, the District Judge has allowed to the 
defendants certain sums. But he has not allowed the following 
four sums :— 

I. Rs. 171 paid to one Kunj Bihari on a mortgage executed 
by the minor. i 

2. Rs. 13 paid toa Bank for a sum due from the minor. 


3. Rs. 200 price of a camel for the minor, and 
4. Rs. 164 said to be paid at the time of registration. 


The District Judge has not explained why he has disallowed 
these sums. He has merely omitted them. The appellant's 
counsel urges that his clients are in possession of the leased 
lands and that there is authority for holding that in such a case 
the lease will not be set aside on the ground of illegality, and the 
lesse who is really in possession be turned out, unless the sum 
actually paid as consideration for the lease is refunded. He 
refers to Bahoran Upadhya v. Uttamgir (°). He contends that 


the same principle will apply toa case where a deed isset asidé on’ 
account of minority. He also urges that the cancelling of a docu- 
ment on the ground of minority is a matter in which the terms to 
be imposed‘are entirely within the discretion of the court. 

We have considered this case and we find that the minor 
must have been very nearly of age when he executed the deeds. 
In second appeal we are not entitled to go behind the finding 

(1). E1911] 8A: L. J: R., 932. 
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of the District Judge that he was a minor but in imposing terms 
we consider we may take Mato consideration the fact that at the 
time of execution he must have been at least 16 and that he has 
received substantial benefit. ~ We concur in the view that where 
a lease is executed by a minor and is set aside on terms against 
a person in possession the principle invoked in Bakoran 
Upadhya v. Uttamgir (*) should apply. : 


We would also mention that it appears to be admitted by 
both parties before us that the District Judge was wrong in hold- 
ing that the Rs. 300 part of the consideration for the sale-deed 
was set off against a mortgage.. As shown above it was set off 
against a pro-note executed by the minor. 


In conclusion we allow this appeal and modify the decision 
of the lower appellate court. The appellants in addition to the 
sum of Rs. 275 should get the sums of Rs. 171, 13,200 and 164 
mentioned above, total Rs. 548. This total sum of Rs. 548 
should be added to the Rs. 275 mentioned in the lower courts 
judgment as payable by the plaintiff before he can get the lease 
cancelled. We also order that the decree shall provide for a 
sum of Rs. 300 being paid by him asa preliminary condition to 
his getting the sale-deed cancelled. Any reference in the lower 
court's decree to a mortgage of Rs. 300 as still subsisting in 
favour of Dasrath Pathak should be expunged from that decree. 
Costs throughout will be according to success and failure. 


Appeal allowed 


Decree modified 
(1) [1911] 8 A. L. J. R., 932 





OCHACHAL AHIR 
Versus 
EMPEROR through BIJAI AHIR* 


Penal Code, section 498—Offence under, when not made out—Married 
woman living with a man of her own free will—Detention—- What 
does not amount to. 


~There can be no detention where a woman lives with a man 
of her own free will and refuses to go back with her husband. 
Lachman Chamar, 18 A. L. J. R, 31%, fallowed. 


Where a married woman herself went to live with the appli- 
cant and there was no evidence to prove that the applicant 
was keeping her for having illicit intercourse with her but it 
was found that the applicant helped her in her not being taken 
away by force by her husband, Aedd, that the applicant was 
not ghilty of an offence under section 498, Indian Penal Code. 

* Cr. Ref. No. 643 of 1927 
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CRIMINAL REFERENCE by CHAUDHRI SAIYID ABDUL” 


HASAN, Sessions Judge of Azamgarh? 


The applicant was not represented. í E 
M. Waliullah (Assistant Govemment Advocate), for the 


Crown. 


The following is the Referring Order :— - 

The applicant has been convicted under section 498, Indian Penal Code, 
z.c., for keeping one Musammat Jagdei, the married wife of the com- 
plainant, in his keeping as his mistress. ; 

Musammat Jagdei was a widow. The complainant says that after the 
death of her former husband, the said woman made a second maniage | 
with him. The woman denies this fact. There is no evidence in this 
case that the applicant took or enticed away‘the woman. Al that the 
evidence shows is that the woman herself went to live with the applicant. 
This being so the chief element which constitutes the offence under 
section 498 is wanting. Again my attention has not been directed to any 
evidence which could prove that the applicant is keeping the woman in 
his house for the purpose of an illicit intercourse with her. The woman 
is not willing to go with the complainant and all that the evidence on 
the record shows is that the applicant also helped the womanin her not 
being taken away by force by the complainant. In this way the utmost 
that can be said against the applicant is that he is in a way detaining 
the woman. It has, however, been held in the ruling reported in the 
case of Lachman Chamar, 18 A. L. J. R., 311, that there can be no 
detention where the woman is living with a man ‘of her own free will 


: and refused to go back with her husband. The evidence on the record 


does not in my opinion prove the offence under section 498, Indian Penal 
Code, with which the accused has been charged and the conviction of 
the accused does not appear to be proper. Let the record be sent to 
the learned Magistrate for an explanation as to why the case should not 
be referred to the Hon'ble High Court with a recommendation that the 
conviction and the sentence passed on the applicant be set aside. 

The following judgment was delivered by 

WALSH, J.—I am inclined to agree with the Sessions Judge. 


It does not much matter because the sentence has been served, 
but I formally accept the reference and set aside the conviction. 


Conviction quashed 
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BOHRAY JUGUL KISHORE CRIMINAL 
“ versus é 1928 
EMPEROR* January, ó 


Criminal Procedure Code, section 133—Death of the person against ASHWORTH, 
whom notice tssved—Effect of, on order issued under. 
An order under section 133 of the Criminal Procedure Code 
and any order under the subsequent sections is an oider against 
a particular individual and when he dies, the order must be 
considered spent and is in no way binding on the successor-in- 
office of the deceased nor can the Magistrate take any steps 
in pursuance of that order. ` 
CRIMINAL REVISION from an order of CHAUDHRY AKBAR 
HUSAIN, Sessions Judge of Muttra. 


N. C. Vaish, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


ASHWORTH, J.—In this case-a notice by a Magistrate was dshworth, J 
issued under section -133 of the Criminal Procedure Code to one 
Jugul Kishore as trustee or -manager of a temple to remove a 
certain alleged encroachment over a public drain. He applied 
in revision to the Sessions Judge but his application was rejected. 
He applied again in further revision to this Court, and an order 
staying the carrying out of the order was issued by this Court. 
Meanwhile Jugul Kishore died. The case was postponed by 
this Court in order to find out for certain that the trustee was 
dead and also to enable Dr. Vaish, who was the counsel of the 
deceased trustee, to find out the wishes of his successor-in-office. 


Dr. Vaish appears to-day and says it is a fact that Jugul 
Kishore is ‘dead. He asks for postponement for the purposes of 
ascertaining the wishes of the successor-in-office as that successor 
has promised to come to court to-day but has not yet come., 


In my opinion this application in revision may be dismissed 
as no longer required. An‘ order under section 133 of the 
Criminal Procedure Code, and any order under the subsequent 
sections is an order against a particular individual. When that 
individual dies, the order must be.considered spent. If the 
Notified Area Committee find it necessary to issue another order 
against his successor-in-interest, they must take separate pro- 
ceedings. 


It is true that the order against the deceased trustee became 
absolute and that the Magistrate under section 140 (2) could 
* Cr. Rev. No. 678 of 1927 
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CRIMINAL have himself had the obstruction removed in the absence of any 
1928 injunction by this Court. The Magistrate has not had the 
— obstruction removed up to this day owing to pendency of pro- 

T ceedings in revision in this Court. If this application in revision 

Kishore is dismissed, it will follow that the mjunction of this Court will 

cease. But I am of the opinion that as soon as a person against 
staal whom an order has been made under Chapter X of the Criminal 

Askworth, J. Procedure Code dies, the order ceases to have further effect and 


a Magistrate would not be entitled to act under section 140 (2). 


For the above reasons this application in revision is dismissed 
on the ground that the person making it has died. I hold that 
his successor-in-office has no locus standi. On the other hand 
I hold that that successor-in-office is in no way bound by the 
order made against the deceased, nor can the Magistrate take 
any steps in pursuance of that order. A fresh order will have 
to be obtained against the successor-in-office. 


V. 
EMPEROR 





: ` Application dismissed 
CIVIL BALA PRASAD AND OTHERS (Defendants) 
1928 VerSUS 

aes a SHYAM BEHARI LAL AND OTHERS (Plaintiffs) * 





DALAL, J. - Agra Tenancy Act (TII of 1926)—Rıght of appeal under old Act, 
acquired at the time of decision of suit—When not lost in conseguence 
of subsequent passing of a statute. 


While the provisions of a Statute dealing merely with matters 
of procedure may properly, unless that construction be textually 
inadmissible, have retrospective. effect attributed to them, pro- 
visions which touch a right in existence at the passing of a 
statute are not to be applied retrospectively in the absence of 
express enactment or necessary intendment. 


The Delht Cloth and Generat Mills Co., Ltd. v. The Income- 
Lax Commissioner, Delhi, 25 A. L. J. R., 964 and Colonial 
Sugar Refining Co. v. Irving, [190s] A. C., 369, followed. 


Where under the Old Tenancy Act (II of 1901) the appellant 
acquired a right of appeal when the suit was decided, keld, 
that the passing of a statute subsequently could not apply 
retrospectively so as to deprive the appellant of that right. 

CiviL REVISION for an order of P. K. Ray Esq., District 
Judge of Mainpuri. 
Narain Prasad Asthana, for the applicants. 


The opposite parties were not represented. 
*Civ. Rev. No. 159 of 1927 
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The following judgment was delivered by CIVIL 


DALAL, J.—The learné® Judge of the lower appellate court 1928 
was wrong in refusing to hear the appeal on the ground that no naan 
appeal lay. A decree in a suit for recovery of arrears of rent  ppafap 
was passed by an Assistant Collector on the 31st August, v. 
1926. On that date the former Tenancy Act (II of 1901) was PESAN : 
in force and the appellant had a right on that day to file an LAL 
appeal. Before the appeal was filed on 18th October, 1926, Act 
No. III of 1926 came into operation on 7th September, 1926. 
Under section 242 (1) (æ) an appeal did not lie because the 
value of the subject-matter does not exceed Rs. 200, though it 
exceeded Rs. 100. Under the new Act the limit of appeal was 
raised from Rs. 100 to Rs. 200. The learned Judge was of 
opinion that the Act applicable would be the Act which was in 
operation on the date on which the appeal was filed. I disagree 
with that view. When the suit was decided the appellant acquir- 
- edaright of appeal and the passing of a statute subsequently 
cannot apply retrospectively so as to deprive a party of a right. 
The matter is not one of procedure as to how an appeal is to be 
filed or decided but one of substantive right as regards the capacity 
to appeal. A Privy Council ruling isin point. Tke Delhi Cloth 
and General Mills Co., Lid. v. The Income-tax Commissioner, 
Dethi(’?). This was a converse case to aright of appeal. Their 
Lordships applied the previous ruling in the case of Co/onial 
Sugar Refining Co. v. Irving(*) and held: that while the pro- 
visions of a statute dealing merely with matters of procedure may 
properly, unless that construction be textually inadmissible, have 
retrospective effect attributed to them, provisions which touch 
a right in existence at the passing of a statute are not to be 
applied retrospectively in the absence of express enactment or 
necessary intendment. 

I set aside the lower appellate court’s order, remand the case 
` to it for trial on merits and direct that costs:here and heretofore ° 
shall abide the result, . 

This revision was heard ex parte. , 
Order set aside 
F Case venanded 

(1) [1927] 25 A. L.J. R , 964 (2) [r905] A. C., 369 
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DEOKI AND OTHERS (Petitioners) CIVIL 
VEVSUS = 
JWALA PRASAD (Opposite-party) * 192% 
Civil Procedure Code, Order 23, rule 1—Order under, permitting January, 13 
withdrawal of appeat—Effect of, on application for amendment 
of decree. 
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When an Appellate Court does not judicially deal with the 
matter of a suit but merely permgets an appeal to be withdrawn 
so that the decree of the court below is left intact, ıt cannot 
be said that it has confirmed the decision appealed from. Abdul 
Majid v. Jawahir Lal, 1. L. R., 36 All, 350, Sehu Nand Lal 
Saran v. Sahu Dharam Kirti Saran, 24 A. L. J. R., 465 and 
Piiom Lel v. Balwant Singh, 23 A. L. J. R , 578, followed. 

APPLICATION for amendment of decree. 
Panna Lal, for the applicants. 

Kailas Nath Katju, for the opposite party. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an application for an amendment of 
our decree. It appears that in a partition suit the claim was 
decreed and in its judgment the court below directed that mesne 
profits should be ascertained in the execution department. This 
direction was not incorporated in the decree which was prepared 
by the court below. The defendants appealed to the High Court 
but the plaintiffs did not file any cross-objection. On the date 
when the appeal came up for hearing the defendants withdrew 
their appeal without liberty to institute a fresh appeal. They 
were made to pay the costs of the opposite-party An oral 
request was made at that time for the amendment of the decree 
of the court below which we declined to entertain at that stage. 

In our opinion when the appeal was withdrawn the order which 
we passed on that occasion granting permission to withdraw the 
appeal under Order 23, rule 1, was not a decree so as to supersede 
the decree of the court below. When an Appellate Court does not 
judicially deal with the matter of a suit but merely permits an 
appeal to be withdrawn so that the decree of the court below is 
left intact, it cannot be said that it has confirmed the decision 
appealed from. It merely recognises authoritatively that the 
appellant does not wish to go on with his appeal. We may refer 


to the case of Abdul Majid y. Jawahir Lal(') , where their Lord- f 


ships of the Privy Council laid down this proposition with regard 
to an appeal which had been dismissed for want of prosecution. 
This case was followed in Saku Nand Lal Saran v. Sahu Dharam 
Kirti Savan(*) ‘where the Appellate Court had held that no appeal 
in fact lay to that court. There is another case of this Court, 
viz., Pitam Lal v. Balwant Singh (*), to the same effect. We are 
of opinion that that principle applies to an equal extent to the 
case where the appealds withdrawn. We cannot therefore amend 
the decree of the court below. 

The result therefore is that this application must be dismissed 
with costs. 
A pplication dismissed 


(1) I. L. R., 36 All., 350 - (2) 24A. L. Je R., 465 
(3) 23 A.L.J. R., 578 


(et 
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~ 
RESHMA DUBAIN (Plaintif) 
VEVSUS 


RAM DAWAN TEWARI AND ANOTHER (Defendants) * 
Specific Relief Act, section 42—Provisions of—Declaratory, suit as to 
status—What does not amount to—Seeking declaration of relation- 
ship with minor—Suit not maintainable in civil court. 

No party can claim a declaration as a matter of right. 

Being a grandmother does not in itself carry with it a right 

to be the guardian of a grand-child. 

Where the plaintiff, with the object of becoming the guardian 
of a certain minor, sought a declaration ın the civil court to 
the effect that she was a certain relation of the minor and that 
the latter was not married, /e/d, that such a declaration wouid 
be in the nature of a brulum fulmen and no court would sit 
solemniy to make such a declaration in the exercise of its 
judicial discretion and therefore an appeal from the lower 
Court’s decision did not lie. 

APPLICATION in First Appeal from a decree of -BABU 
‘ KAULESHAR NATH RAI, Subordinate Judge of Gorakhpur. 


Shiva Prasad Sinha and Shah Zamir Alam, for the appel- 
lant. 


Application heard under Order 41, rule 11, Civil Procedure 
Code. 
The judgment of the Court was delivered by 
MUKERJI, J.—This is an appeal by a plaintiff who sought a 
declaration in the court below to the effect that she was a certain 
relation of a certain minor and that the minor was not married. 
It appears that the plaintiff made an application before the 
_District Judge of Gorakhpur to obtain an appointment of herself 
as the guardian of the minor aforesaid. The District Judge 
appointed another person and dismissed her application. It is 
said that the learned Judge said something in the judgment which 
amounted to a direction to the applicant that she should obtain 
a declaration as to her relationship from the civil cofrt and 
also as to whether the minor is married or not. A copy of this 
‘order which is in the vernacular is on the record and has been 
‘perused by us. The question however remains whether a suit 
like this is maintainable in the civil eoust. The only provision 
of law under which a declaratory suit as to status may be brought 
is section 42 of the Specific Relief Act. It provides that “ any 
person entitled to any legal character or to any right as to any 
property may institute a suit.... 2.0.0... ce eee eee ”, The 
declaratign which the appellant wants is not as to any ‘legal 
* F. A. No. 459 of 1927 
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character’, nor is it as to‘ any right to any property’. If the 
declaration asked for be granted, it wuld not necessarily follow 
that the appellant would be appointed a guardian of the minor. 
Being a grandmother does not in itself carry with it a right to 
be the guardian of a grand-child. There are so many other 
things to be considered by the District Judge before a mere 
relation may be appointed a guardian. The appellant is neither 
a father nora mother of the minor. The declaration would be 
in the nature of a rutum fulmen and no court would sit solemnly 
to make such a declaration in the exercise of its judicial discre- 
tion. No party can claim a declaration as a-matter of right. 


The appellant’s proper remedy was to have appealed against 
the order. of the learned District Judge. It isa pity that she 
did not take that course and it is‘a pity that she was not advised 
properly in the matter. We cannot allow the appeal to be 
admitted because the suit is bound to fail on the ground men- 
tioned above. We dismiss this appeal under Order 41, rule 11, 
Civil Procedure Code. i 


Appeal dismissed 


JAGANNATH AND ANOTHER 
VEVSUS a 
EMPEROR* 


Criminal Procedure Code, section 156—Provtsions of—dJnvestigating 
Officer—Power to enter house without search warrant—Limitations 
of—Case of house trespass—Entering another's house to verify 
allegation made by complatnant— When not acting in discharge of 
his duly as police officer. 

A promiscuous entry into houses is not permitted to an 
investigating officer simply to satisfy himself as to the truth of 
an allegation made by a complainant or an accused person or 
a witness. 


The only authority which a police officer making an investi- 
gation has to enter a house without a search warrant is when 
he has reasonable grounds for believing that anything necessary 
for purposes of an investigation into any offence which he is 
authorized to investigate, may be found in any place within 
the limits of the policg station of which he is in charge. 


Where a Sub-Inspector, while holding an investigation on a 
charge of house trespass in the house of CZ, desired to enter 
the house of the applicant to satisfy himself whether CZ’s story 
was true in so far as the possibility of scaling the partition 
wall from the side of applicant’s house was concerned, he/d, 
that the Sub-Inspector was not only not acting in the discharge 
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of his duty as such public officer but his conduct was also 
provocative. a ` Š 
CRIMINAL REVISION from an order of H.J. COLLISTER 
ESQ., Sessions Judge of Jhansi. 


N. C. Vaish and K. O. Carleton, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. aS is 


The following-judgment was delivered by 


DALAL, J.—I cannot agree with the learned Judge of the 
lower appellate court that a Sub-Inspector while he is holding an 
investigation on a charge of house trespass in the house of A, 
has the right to enter the house of A’s neighbour B. One Baldeo 
was caught at night in the house of Chheda Lal, a neighbour of 
the applicants, who are father and son. Baldeo’s explanation to 
the police appears to have been that he was carrying on an intrigue 
with the applicant Jagannath’s wife and the-applicant Sundar 
Lal's mother, and was caught as he was escaping from the house 
of the applicant through the house of Cheda Lal. The Sub- 
Inspector thereupon desired to enter the house of the applicants 
to satisfy himself whether Baldeo’s story was true in so far as 
the possibility of scaling the partition wall from the side of the 
applicant’s house was concerned. The applicants protested and 
threatened to shoot the Sub-Inspector. Under section 156 of 
the Code of Criminal Procedure the local limits within which an 
officer in charge of a police station may investigate a cognizable 
case are defined. No provision is made there of an indiscriminate 
power of such an officer to enter houses in the neighbourhood of 
the place where a cognizable offence may have been committed. 
The only authority which a police officer making an investigation 
has to enter a house without a search warrant is when he has 
reasonable groands for believing that anything necessary for 
purposes of an investigation into any offence, which he is autho- 
rised to investigate, may be found in any place within the limits 
of the police station of which he is in charge. Obviously the 
search indicated here is for stolen property or for some document 
or for some tangible object, such as may be summonetl to be 
produced by a court under section 94 of the Code of Criminal 
Procedure. The word ‘ thing’ is specifically mentioned and that 
would not include a configuration of a wall, or the inspection of 
any place inside a house for purposes Qf investigation. The 
provisions of section 165 are so strict that before entering a 
house the investigating officer has to specify in writing the thing 
for which search is to be made and also the grounds of his belief 
that such a thing would be found in the house which he desired 
to enter , A-promiscuous entry into houses is not permitted to 
an investigating officer simply to satisfy himself as to the truth 
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of an allegation made by a complainant or an accused person or 
a witness. I hold therefore that te Sub-Inspector in desiring 
to enter the house of the applicants was not acting in the dis- 
charge of his duty as such public officer. - 


I would have altered the conviction to one under section 352 
and maintamed the sentence, if the Sub-Inspector had merely 
been acting in ignorance of law, but there have been differences 
between this Sub-Inspector and the applicants, and by reason of 
those differences the Sub-Inspector’s conduct- was not only ill- 
advised but provocative. About two months previously the 
applicants had sued the Sub-Inspector for defamation for defam- 
ing the wife of Jagannath and the mother of Sunder Lal. The 
suit I am told was pending in July last when the Sub-Inspector 
desired to enter the. house of the applicants. It will be natural 
in the circumstances for the applicants to suspect that the Sub- 
Inspector had merely got up this arrest of Baldeo in order to 
justify his implication of immorality of the woman. The appli- 
cants acted under great provocation. I alter the conviction to 
one under section 358 of the Indian Penal Code and reduce the 
sentence to the period already undergone by the applicants. If 
the applicants are on bail they need not surrender. 





JAGDEO AND ANOTHER ( Judgment-debtors) 
versus 


UJIYARI KUNWAR (Auction-purchaser) AND PHU LIA 
; (Decree-holder)* 


Cıvıl Procedure Code, Order 21, rule 90—Application under—Fraud 
of decree-holder sufficient to make application competent—Denial of 
jurtsdiction—Material wrregularity—Limitation Act, section 18, 
applicability of—Civil Procedure Code, Order 43, rule r (J)— 
Appeal under, from order granting application to have sale set 
aside—Revision, when entertainable by High Court. 


Where the decree-holder’s Aarinda was paid and in spite 
of this he proceeded to sell the judgment-debtor’s property 
and took steps so that no notice of the sale may reach the 
judgment-debtor and the lower appellate court after arriving 
at a conclusion in every way favourable to the applicant, 
retused to set aside the sale on the ground that he had no 
jurisdiction to entertain the application as it was barred by 
time, eld, that Order 21, rule go does not require that the 
fraud proved should be that of the purchaser. The fraud of 
the decree-holder would be sufficient. eld, further, that the 
provisions of section 18 of the Limitation Act applied to the 
facts of the case and the court below had acted irregularly in 
denying jurisdiction. An order granting an application under 
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Order 21, rule 90 of the Civil Procedure Code to have the sale 
set aside is appealable under Order 43, ruie 1 (/) but the 
adjudication is to be treated as an order and not as a decree 
under section 47 of the Civil Procedure Code from which no 
second appeal would lie but the matter could be considered in 
revision by the High Court. - 

CIVIL REVISION from an order of PANDIT JAMUNA NARAIN 

DIKSHIT, Additional Subordinate Judge of Banda. 


S: C. Goyle, for the applicants. 
Ram Nama Prasad, for the opposite parties. 
The following judgment was delivered by 


DALAL, J.—The second appeal 1112 of 1926 is filed against 
the same order of the lower appellate court which is under 
revision in this application. An appeal will, not lie. Ram Sewak 
judgment-debtor applied under Order 21, rule go to have the 
sale set aside on the ground of fraud and irregularity and the 
trial court granted the application. Such an order is appealable 
under Order 43, ruler (J). The conclusion therefore is that 
in a case like that the adjudication is treated as an order and not 
as a decree under section 47 of the Code of Civil Procedure. 


- The matter however may be considered in revision. It was 
pointed out by the learned counsel for the respondent that this 
Court had no jurisdiction under section 115, as the lower appel- 
late court had jurisdiction to decide illegally if it chose, and that 
further there was no material irregularity in the exercise of its 
jurisdiction. In my opinion there was material irregularity in 
the exercise of the jurisdiction by the lower appellate court 
because after arriving at a conclusion in every way favourable 
to the applicants, it proceeded to, hold that the provisions of 
section 18 of the Limitation Act did not apply. He in fact held 
that he had no jurisdiction to entertain the application as it was 
barred by time. He misapprehended the object of the application 
which was to have the sale set aside and not to prove parti- 
cularly any fraud of the auction-purchaser.- In substance the 
lower appellate court held that the sale would have been set 
aside had it jurisdiction to interfere. In my opinion he’ had 
jurisdiction and wrongly denied it. It is obvious that tle decree- 
holder's karinda was paid and in spite of this he proceeded to 
sell the judgment-debtors’ property and took steps so that no 
notice of the sale may reach the judgment-debtor. There is no 
rule that under Order 21, rule 90 the raud proved should be 
that of the purchaser. In considering an application under rule 
go that fact should be kept in mind. It was urged that to 
permit an application under section 90 to be filed after due date, 
some fraud of the purchaser ought to be proved. I do not agree. 
The fraud of the decree-holder would be sufficient because the 
applicant desires relief not against the purchaser alone but also 
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against the decree-holder. Incidentally of course the sale of the 
purchaser is set aside and so far thespurchaser is deprived of the 
advantage of a bargain made by him. In the present case the 
decree-holder has obtained an advantage as well in executing 
the decree which really had been satisfied. It must also be 
remembered that the purchaser made considerable delay in 
applying for possession and thereby was accessory to the fraud 
committed by the decree-holder. Under these’ circumstances 
I am of opinion that the provisions of section 18 did apply and 
that the lower appellate court acted irregularly in denying juris- 
diction. When once an application is admitted beyond time the 
matter admits of no doubt. The lower appellate court itself has 
held that the applicants did not come to know ‘of the sale before 
the roth August, 1923, that the value of the property was not 
less than Rs. 5,000, that the sale proclamation was not hung up, 
nor was the date of the sale proclaimed in the village by beat 
of drum, that the applicants were residents of a native state, 
and that on account of the irregularity in conducting the sale a 
property worth Rs. 5,000 was sold for Rs. 145.- All these findings 
would lead to the setting aside of the sale. 


There is another finding of the lower appellate court that 
there was a balance due to the decree-holder of Rs. 56. When 


`I am taking up the matter in revision I can interfere with this 


finding. Iagree with the trial court that the whole decretal 
amount has been paid up. The trial court which had the 
opportunity of seeing the witnesses believed the testimony of 
„Jagdeo and the four witnesses. i 


In the result I set aside the order of the lower appellate 
court and restore the order of the Munsif, dated 13th February, 
1926. Action shall be taken in accordance with that order. The 
auction-purchaser shall get a refund of the purchase money. 
The decree against Jagdeo and Ram Autar shall be considered 
to have been set aside and they shall get their costs of all courts 
from the decree-holder. 

Order set aside 


—— 


ABDUL RAHMAN 
Versus 


EMPEROR 


The U. P. Excise Act (IV gf 1910), section 71—~Applicadility of— 
Discovery of cocaine’ in house owned by accused but occupied by 
several persons—Possession—Proper sentence—Section 60, presump- 
tion under. ` 


Where the accused presumed to be the owner of the house 
occupied by several persons, was imprisoned merely on the 
ground that he was unable to account satisfactorily fôr the co- 
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caine found inside the house, Ae/d, that the sentence of imprison- 
ment was illegal and that the accused could only be punished 
with fine as laid down in the proviso to section 71. 

In every prosecution under section 60 it shall be presumed, 
until the contrary is proved, that the accused has committed 
an offence punishable under that section in 1espect of any excis- 

- able article for the possession of which he is unable to account 

satisfactorily. 

CRIMINAL REVISION from an order of A. H. HAMILTON 
ESQ., Sessions Judge of Allahabad. 

G. K. Shinde, for the applicant. f 

M. Waliullah (Assistant Government Advocate), for the 
Crown. : 

The following judgment was delivered by ` 


DALAL, J.—In excise cases the subordinate courts do not 
carefully explain how an offence comes within a particular section. 
In the present case the charge against Abdul Rahman was that 
he was'found in possession of cocaine in his house in Gulab Bari 
and the section quoted was 60 (a). The charge is definitely one 
of possession while the subordinate courts have merely gone on 
considering whether Abdul Rahman was the owner of the house 
occupied by several persons. The father and brothers of Abdul 
Rahman live with Abdul Rahman in the same house and there is 
nothing to indicate that Abdul Rahman was in possession more 
than any other occupants of the house. The section properly 
applicable would be section 71 under which a presumption is 
drawn as to the commission of an offence when a person is proved 
to be the owner of the house in which cocaine is found. In every 
prosecution under section 60 it shall be presumed, until the 
contrary is proved, that the accused person has committed an 
offence punishable under that section in respect of any excisable 
article for the possession of which he is unable to account satis- 
factorily. In the present case there is a finding of fact ofa 
criminal appellate court that Abdul Rahman being the owner 
of the house was unable to account satisfactorily’ for the cocaine 
found inside the house. In such a case however the offender 
cannot be punished with imprisonment but only with fine,as laid 
down in the proviso to section 71. The way in which evidence 
in this case has been discussed and findings arrived at, Abdul 
Rahman is convicted only on the basis of the presumption arising 
from the fact of his being the owner of the house in which cocaine 
was found and not on the ground of possegsion being traced to 
him more than~-to his father or his brothers. The sentence of 
imprisonment therefore which was inflicted on him was illegal. 
As however he has suffered a certain term of imprisonment I 
shall not inflict a fine. 

I uphold the conviction but direct that Abdul Rahman be 
released at once. 
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e 
CHEDU SINGH (Plaintif) 
VeErYSUS 
JAGAN NATH PRASAD (Defendant) * 


Evidence Act (I of 1872), seclton 91—Promissory note, proof of debt 
independently of—When permissible—Decree, on basis of claim for 
money lent. 

Where a debt may be proved independently of the promis- 
sory note, that is, without the assistance of the promissory 
note in evidence, the plaintiff may be given: an opportunity 
to produce such proof and on his satisfying the court as to the 
loan, he will be entitled to a decree. 

Reamsarup v. Dasoda Kunwar, 9 A. L. J. R., 72, followed. 


CIVIL REVISION from an order of BABU HAR GOVIND 
BAIJAL, Judge of Small Cause Court, Fatehpur. 


Kailas Chandra Mital, for the applicant. 


Jwala Prasad Bhargava (for Uma Shankar Bajpai) , for the 
opposite-party. 


The following judgment was delivered by 


DALAL, J.—It is apparent that tĦe attention of the Judge 
of the Court of Small Causes was not drawn toa Bench ruling 
of this Court in the case’ of Ramsarup v. Dasoda Kunwar (t). 
The learned Judge appears to have held the wrong view that a 
plaintiff can fall back upon a claim for money lent only where a 
promissory note was taken subsequent to the advancement of 
the money. The case law enjoins no such reservation. Where 
a debt may be proved independently of the promissory note, 
that is, without the assistance of the promissory note in evidence, 
the plaintiff may be given an opportunity to produce such proof, 
and on his satisfying the court as to the loan he will be entitled 
to a decree. 


The learned Judge decided the case on a wrong view of law. 

I therefore set aside the decree passed by him and remit the 

suit t@ that court fora trial on the merits in accordance with 

principles of law enunciated above. Costs here and heretofore 
shall abide the result. 

Decree set aside 


. >œ Case remitted 
* Civ. Rev. No. 256 of 1927 2 
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MOHAN SINGH AND OTHERS (Decree-holders) 
VEVSUS 
JAGAT SINGH AND ANOTHER (Odjectors)* 


Limitation Act, Art. 182— Provisions of-—LExeciution proceeding pend- 
ing—A pplication for substitution of names—Whether step-tn-atd— 
Civil Procedure Code, Schedule 1, rules under, application of— 
No abatement of application for execution. 

An application for substitution of names is a step-in-aid of 
execution. 

Pitam Singh v. Tota Singh, I. L. R., 29 All., 301, followed 
and Annamalai Mudaliar v. Ramier, I. L. R., 31 Mad., 234, 
referred to. . 

Rule 16 of Order 22 applies only to substitution along with 
execution and there is no bar under any of the rules in Sche- 
dule r of the Civil Procedure Code to substitution of names 


by an executing court when an execution proceeding is already 
-pending. 


Civi REVISION from an order of BABU SUDERSHAN 
DAYAL, Judge of Small Cause Court, Agra. 


K. N. Laghate and G. Agarwala, for the applicants. se 
G. K. Shinde, for the opposite parties. 
The judgment of the Court was delivered by 


DALAL, J.—The question to be decided here is whether 
limitation of an application for execution filed in the Court of 
Small Causes on 13th February, 1925 was saved or not by action 
taken by the decree-holder in earlier years. That court passed the 
money decree on 2nd June, 1920. The first execution application 
was presented by the original decree-holder on 16th November, 
1921, and the application was transferred to the court of the 
regular Munsif of Fatehabad on 17th November, 1921. During the 
pendency of proceedings in the Fatehabad Court the decree-holder 
died and his successors-in-interest, Durga Prasad and others, 
applied to that court on 18th February, 1922 for substitution 
of their names in place of that of the original decree-holder and 
for continuation of execution proceedings. They deposited 
` process-fee for service of notices on the judgment-debtors on 
21st March, 1922 and notices were isswed.. On 16th April, 1922 
the Fatehabad Court directed substitution of names and amended 
the application. The proceedings in execution were stayed 
because a connected original suit was pending and finally on 19th 
February, 1924 the Fatehabad Court rejected the application. 
The next, application was filed in the Court of Small Causes on 
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13th February, 1925, and was dismissed in default on 6th April, 
1925. Subsequent to this date the decree was sold to persons 
who are applicants in revision here and they applied for substitu- 
tion and execution under Order 21, rule 16 on 15th December, 
1926. This application was dismissed. The court conceded 
that it was within time from the next preceding application of 
13th February, 1925, but it was of opinion that the application 
of Durga Prasad and others of 18th February, 1922 did not save 
limitation as it was not made in the proper form of 18 columns 
to the proper Court of Small Causes, but was wrongly made merely 
for substitution and to the Court at Fatehabad, where the appli- 


cation was transferred for execution. When that application was 


removed the decree-holder would have to refer back to 16th 
November, 1921, when the first application for execution was 
made by the original decree-holder, and that was obviously of no 
benefit to the applicants because it was filed more than 3 years 
prior to the 13th February, 1925. 

The applicants have come here on the ground that the Court 


of Small Causes refused to exercise jurisdiction which was vested 
in it of executing the decree. I think the point was correctly 


‘argued by-Mr. Laghate that the court overlooked the considera- 


tion of the question whether the application of 18th February, 
1922 was or was not some step-in-aid of execution of the decree. 
The Subordinate Court refused the benefit of the application of 
18th February, 1922, on the ground that the application was not 
made in accordance with law to the proper court of execution, 
but did not consider whether it was a step-in-aid of execution or 
not. The two matters are distinct under para. 5 of article 182 
and not concurrent. Mr. Shinde on behalf of the respondents 
relied on the defects in the application not being one for execu- 
tion and to the proper court, as directed by Order 21, rule 16, 
and urged that those defects prevented the application from 
being one that could be treated as a step-in-aid of execution. It 
may be observed that the limitations are of an application being 
in accordance with law and to the proper court where a step-in- 
aid. of execution is put forward to save limitation. First of all 
I am net prepared to hold that the Fatehabad Court had no juris- 
diction to substitute the names of the legal representatives of 
the decree-holder. Rule 1 of Order 22 does apply to execution 
proceedings ; only rules 3, 4 and 8 of that Order do not apply. 
There can, therefore, be no abatement of the application for 
execution. Rule 16 applies only to substitution along with execu- 
tion and there does not appear to me to be any bar under any 
of the rules in Schedule 1 of the Code of Civil Procedure to 
substitution of names by an executing court when an execution 
proceeding is already pending. 


Apart from this the application of 18th February, 1922 was 
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a step-in-aid of execution as warning the judgment-debtors that 
the decree-holder had died-and that Durga Prasad and others 
desired subsequently to take proceedings in execution. This was 
giving the judgment-debtors an opportunity to object if they 
liked and they did not object. There can be no doubt that an 
application for substitution of names is a step-in-aid of execution. 
A Bench of this Court has held accordingly in Pztam Singh v. 
Tota Singh ('). A judgment of the Madras High Court in 
Annamalai Mudaliar v. Ramier (*) is of considerable interest 
when applied to the facts of the present case. There the applica- 
tion was made to the court which passed the decree but the 
objection taken was that it was merely an application for substitu- 
tion and not one for execution as required under section 232 of 
the previous Code of Civil Procedure corresponding to Order 21, 
rule 16. The learned Judges repelled this objection in the 
following words :— 

“ We are unable to agree with this conclusion. The petition as ap- 
pears from its terms was intended asa step-in-aid of execution as it 
sought the recognition by the court of the petitioner’s right to execute, 
which recognition it was open to the court to grant or withhold. The 
question then arises, was it an application in accordance with law? It 
is no doubt true, as pointed out by Sir Bhashyam Aiyangar in Ram- 
chundra Aiyar v. Subramania Chettiar, 14 M. L. J., 393, that section 232, 
Civil Procedure Code, does not provide for an application in this form 
but contemplates that the transferee should apply for execution of the 
decree without any preliminary of the kind, merely giving notice of the 
application to the transferor and the judgment-debtor. Consequently 
when instead of applying for execution, the appellant put in his applica- 
tion for recognition as transferee, the court might have returned the 
petition to him for amendment as not in accordance with the section. 
Instead of doing this, the court made the order prayed for and the 
defendant did not appeal against it ashe might have done. Under 
these circumstances the application must be taken to have been in 
accofdance with law”. 

In the present case also it was open to the judgment-debtors 
to object to the jurisdiction of the Fatehabad Court or to the 
form of the application. They did neither. Whether Durga 
Prasad and others conceived their remedy rightly or wrongly it 
seems clear that the application of 18th February, 1922 wasa 
step-in-aid of execution, that is, they filed the application in the 
desire to further their object of executing the decree. $ 


I set aside the order of the lower court, dated 14th June, 
1927, and direct that court to proceed with the application for 
execution, dated 15th December, 1926. The applicant shall receive 
the costs of this Court from the opposite party. 


Order set aside 
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BHAJJA (Plaintif) 
versus 
GANGA RAM AND ANOTHER (Defendanis)* 
Limitation Act, section 19—Provisions of —Acknowledgment— Validity 
of—Signature of person making it—Absolutely necessary. 


An acknowledgment, to be valid in law, must be signed by the 
person making it, and a statement made in -a criminal court 
but not signed by the deponent cannot be used against him 
as an acknowledgment under section 19 of the Limitation Act. 
[1891] P. R., 16, distinguished. 


CIVIL REVISION from an order of BABBU MAHESHWAR 
PRASAD, Judge of the Court of Small Causes of Shahjahanpur. 


Surendro Nath Gupta and N. C. Sen, for the applicant. 

Shiva Prasad Sinha, for the opposite parties. 

The following judgment was delivered by 

BANERJI, J—The first point raised in this revision is that 


-the acknowledgment of the liability, which is based on a state- 


ment in a criminal court made onthe 6th of April, was a valid 
acknowledgment in law. Section 19 of the Limitation Act makes 
it perfectly clear that an acknowledgment must be signed by a 
person making it. The original record of the criminal case is not 
before me. The finding of the learned Judge of the Court of 
Small Causes is that this acknowledgment does not bear the 
signature of the defendant. My attention has been drawn to 
the case reported in [1891] P. R., 16. That case is clearly 
distinguishable inasmuch as in that case the deposition bore 
a mark of a clerk of the court as the mark of the defendant, 
who was an illiterate man. The court held that the clerk was a 
duly authorised agent, and such an acknowledgment was con- 
sidered a good acknowledgment. I am, therefore, of opinion 
that there is no force in the contention of the learned vakil for 
the petjtioner. 


With regard to the third ground taken in the memorandum 
of appeal, the defendant has denied that he bought any bricks 
from the plaintiff. No doubt further on in the written state- 


- ment he has said that at some time or other he bought some 


bricks, but had bought none after the 14th June, 1923. Having 

gone into the evidence called by the parties the learned Judge 

came to the conclusion that the allegation made by the plaintiff 

that the defendant had purchased the bricks had not been proved 

at all. Iam of opinion that what the learned Judge meant by 
* Civ. Rev. No. 250 of 1927 
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his finding was that the allegation of the plaintiff of the purchase 
of bricks on particular dates had not been proved. 


The result, therefore, is that this application is dismissed 
with costs. 


i Application dismissed 


MATHURA RAI AND ANOTHER 
versus 
EMPEROR* 


Penal Code, section 447—Conviction under—Essental ingredient to 
form basts of—Intention to commit offence or to intimidate, insult or 
annoy. 

The essential ingredient which ought to form the basis of a 
conviction under section 447 of the Penal Code is proof of an 
intention to commit an’ offence -or to intimidate, insult or 
annoy. Emperor v. Jangi Singh, I. L. R., 26 All., 194, followed 
and Ghasi v. Emperor, 15 A. L. J. R., 793, referred to. 

CRIMINAL REVISION from an order of K. G. BANERJI ESQ., 

Sessions Judge of Ghazipur. 


A. P. Pandey, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


DALAL, J.—Both the Subordinate Courts have gone out of 
the way to make out a criminal charge against the two appli- 
cants Mathura Rai and Sukhdeo Rai. These men are zemin- 
dars of a particular field which had been mortgaged to one 
Raghunath Prasad. During the period of the mortgage, the 
complainant Ram Prasad was in cultivating possession of the 
land. When the mortgage was redeemed, the applicants desired 
to obtain through the revenue court cultivating possession of 
the land but their application was rejected as they had been*out 
of possession for over 12 years. Ram Prasad continutd to be 
the tenant of the land. He complained to the criminal court 
under sections 447 and 426 on the following alleged facts :— 
That on the 21st of July, 1927, soon after sun-rise, he happened 
to go to another field of his when he noticed the applicants 
uprooting parwar crop growing in this particular field 125/2. 
He went up and protested, whereupon the applicants threatened 
to beat him. His allegations did make out an offence under 
section 441 because it was alleged that the applicants entered 
the field, of the complainant with intent to commit the offence 

* Cri. Rev. No. 748 of 1927 
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of mischief. The Magistrate of the trial court disbelieved the 
evidence of the offence and came to the conclusion that the field 
was fallow on the date’ of the alleged occurrence and no crop, 
parwar or other grew there on that date. Under the circum- 
stances one would have expected the applicants to be acquitted 
when their intention of committing an offence was disproved. 
The Magistrate, however, went on to make out a case which was 
never submitted to him for consideration. He was of opinion 
that the applicants had forcibly ejected the complainant and 
thereby committed an offence under section 447. He does not 
explain how forcible dispossession, which was a civil matter and 
gave to the tenant a cause to proceed under section 79 of the 
Tenancy Act then prevailing, would constitute a criminal offence. 
The Magistrate of the Appellate Court made this clear by presum- 
ing that the intention of the applicants was to annoy the 
complainant. There was no question of insult and the allegation 
of intimidation had been disbelieved by the trial court. The 
Magistrate of the Appellate Court, however, could not have read 
the statement of the complainant. The complainant was put in 
the witness-box and he never alleged, nor was he ever questioned, 
that the act of the applicants annoyed him. He could not have 
been annoyed because he himself sought a false cause for the 
charge of criminal trespass which he would not have, done if he 
had a true one to rely on of an annoyance to himself. The 
levity with which the criminal courts apply penal statutes is much 
to be deprecated. I often observe that a Magistrate when he 
feels that he has stretched a point in spreading the net ofa 
criminal charge, thinks that he salves his conscience by imposing 
only a fine which he thinks is a matter of little consequence. 
The learned Chief Justice, Sir John Stanley, emphasized the 
necessity of proof of an intention to commit an offence or to 
intimidate, insult or annoy before a conviction was recorded 
under section 447. Emperor v. Jangi Singh('). The learned 
Assistant Government Advocate quoted by way ofa reply the 
case of Ghast v. Emperor(*). There is however no discussion 
in that case of the ingredients which ought to form the basis of 
a charge, under that section. The learned Chief Justice observed 
at p. 195: f g 
‘“Ithas not been proved in this, and indeed it has not been asserted, 
that the applicant took possession with intent to commit an offence, or 
with intent to intimidate, pr insult or annoy the party in possession, 
The applicant is a zemindar of the property in question, and he alleges 
that he took possession on the abandonment of the land by.his tenant. 
His intention possibly was to obtain possession contrary to law, but 
this of itself would not constitute criminal trespass r, 
In the present case the intention to commit an offence was 


(x) [1903] I. L. R., 26 AH., 194 (2) [1917] 15 A. L. J. R., 793 
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disbelieved, so also the intention to intimidate and the com- 
plainant never agserted that he was either insulted or annoyed. 
Obviously, the complainant desired to avoid expenditure on 
court-fee and the bar of limitation and instead of seeking his 
proper remedy in the revenue court came to the criminal court 
on false allegations. It isa pity that he succeeded in this device. 
I set aside the conviction and sentence of the applicants and 
direct that any fine recovered from them shall be refunded. 


Conviction quashed 


, 


HARIHAR PRASAD AND OTHERS (Plaintiffs) 
VETSUS 
HARENDRA BAHADUR SINGH (Defendant) * 


Court of Wards Act(IV of 2972), Ssections.3 and 37—Application of— 
Estate taken under Court of Ward’s management under section 10 
—Sir lands continuing im possession of ward—E fect of—Ward 
incurring pecuniary liability—Suit in respect of, when not meoin- 
tainable. T 

Where inspite of defendant’s estate being taken over by the 
Court of Wards for management, at his own request made under 
section ro of the United Provinces Court of Wards Act, the 
defendant continued to be recorded as in possession of certain 
sır lands, eld, in a suit filed against the defendant on the 
basis of a promissory note executed by him, that the defendant 
was award within the meaning of section 3 and section 37 of 
the Act and the prohibition applied with full force. Conse- 
quently the suit was not maintainable. 

SECOND APPEAL froma decree of MAULVI MOHAMMAD 

JUNAID, Additional Subordinate Judge of Gorakhpur, reversing 

a decree of SHIVA HARAKH LAL, Munsif of Deoria. 


B. Malik, for the appellants. 
Appeal heard under Order 41, rule 11, Civil Procedure Code. 
The judgment of the Court was delivered by e 


MUKERJI, J.—This is a plaintiff’s appeal. He brought the 
suit out of which it has arisen, on foot of a promissory note exe- 
cuted on 13th August, 1923, by the respondent. The suit was 
decreed by the court of first instancesand was dismissed by the 
lower appellate court. The ground for the dismissal by the 
lower appellate court was that the execution of the document b 
the respondent, who isa ward of the court, was prohibited by 
section 37 of the Court of Wards Act, being Act IV of IQI2. 


It appears that the respondent’s estate was taken over by the 
g * S. A. No. 2095 of 1927 
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Court of Wards for management, at the respondent’s own request 
made under section 10 of the United Provinces Court of Wards 
Act. Under section 37 of the same Act,“ A ward shall not be 
competent............-. to enter into any contract which may 
involve him in pecuniary liability”. The court of first instance 
found on the basis of certain copies of khkataunis and khewats, 
that the respondent was still recorded as in possession of certain 
sir lands and that his name was still recorded in certain Phewats. 
It came to the conclusion that the respondent was, in spite of 
his property being under the management of the Court of Wards, 
in possession of certain property as a private owner and that 
therefore section 37 of the United Provinces Court of Wards Act 
had no application, at least, to the extent of the private property. 
The lower appellate court did not enter into the question as to 
whether it was a fact that the respondent was in possession of 
some property on his own account. It held that the respondent 
was a ward within the meaning of section 3 and section 37 of the 
Act and the prohibition applied with full force. 


In section 3,a ward is defined, iter alia, as “a proprietor 
in regard to whose property a declaration has been made under 
section 10”. The notification referred to by the lower appellate 
court shows that with respect to the respondent’s property, a 
notification was published under section 10 of the Court of Wards 
Act. Itis pointed that in the earlier portion of the definition 
of a ‘ ward ’, the phrase, “ property or any part of property” has 
been used, while with regard to the later portion of the definition, 
similar words. have not been used. It is argued that for a 
proprietor, with regard to whose property a declaration has been 
made under section 10, to be a ward, it must be proved that his 
entire property has been taken over by the Court of Wards. 
This argument implies an addition of the words, “ the whole of ” 
between the words “to” and “ whose” in the definition of the 
word “ward” in section 3. There is no justification for any 
such addition. If we read section 10 of the Court of Wards Act 
we shall find no room for the supposition that the Court of 
Wards would take over only a portion of the property of a person 
who makes an application under that section. The presumption 
therefore is that the law contemplated the taking over of the 
entire property and, in this view, there was no necessity for 
adding the words “ or a portion of the property ” after the word 
“ property ” in the third and fourth lines of the definition of the 
word “ ward”. The respondent was, therefore, a ‘ ward’ within 
the meaning of section 37 of the Act and the judgment of the 
court below must be regarded as right. i 

We have examined the judgment of the court of first instance. . 
We find that on the evidence before it the court below was not 
justified in holding that certain portions of the property of the 


’ - 
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respondent was exempted from the superintendence of the Court 
of Wards. The sir lands ofa proprietor whose property has 
been taken over by the Court of Wards for management is 
often left with.him for cultivation. It would be much better 
that the proprietor himself should be allowed to cultivate his own 
sir lands than letting the same out to tenants. If it was sought 
to prove that a portion of the property had been intentionally 
left out of the superintendence of the Court of Wards, that fact 
should have been definitely established. Thus, either on facts or 
on law, there is no justification for interference with the decree of 
the lower appellate court and we dismiss this appeal under Order 
41, rule 11 of the Civil Procedure Code. ` 

Appeal dismissed 


GANGADHAR (Defendant) 
VEKSUS 
KANHAI (Plaintiff )* 


Provincial Insolvency Act (V of 1920), sections 41, 44 (3), 44 (2) and 
34 (2)—Ap plication for adjudication subsequent to debt being con- 
tracted—Plamuff becoming surety—Order of discharge, effect of— 
Suit by surety against discharged insolvent to recover money paid 
to creditor— When does not le. i 


A surety has a right of proof in respect of contingent liability 
as surety. Jn re Blackpool Motor Car Co. Ltd., |1g01} 1 Ch., 
77, followed. 


Subsequent to plaintiff becoming surety of defendant with 
respect to a particular debt defendant was discharged under 
section 41 of the Insolvency Act. Thereafter the creditor 
sued plaintiff and recovered his debt from him. Ina suit 
brought by plaintiff against defendant for recovery -of the 
amount paid by him to the creditor, AeJd, that a surety has a 
right of proof-in respect of contingent liability as surety, that 
under section 44, clause (2) of the Provincial Insolvency Act an 
order of discharge releases the insolvent from all debts provable 
under the Act. ° 


Held, further,'that the -debt of plaintiff surety did not come 
under either head of those debts which could be excluded from 
the schedule of provable debts under clause (2) of section 34 
and the defendant was therefore released from the debt due to 
the plaintiff. : 


CIVIL REVISION from an order of BABU SARUP NARAIN, 
Judge of the Court of Small Causes at Jhansi. 
K. N. Laghate, for the applicant. 
N. C.*Vaish, for the opposite party. 
E * Civ. Rev. No, 195 of 1927 
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The following judgment was delivered by 


DALAL, J.—In my opinion the Court of Small Causes has 
gone wrong on a point of law and this Court must interfere. The 
plaintiff was surety of the defendant Gangadhar with respect to 
a particular debt. Gangadhar applied for an order of adjudication 
subsequent to the debt being contracted and the plaintiff becom- 
ing a surety for the payment of that debt. Such an order was 
passed and subsequently he was discharged under section 41 of 
the Provincial Insolvency Act. Subsequent to -the discharge 
the creditor Daru sued the surety Kanhai and recovered his debt 
from him. Kanhai was bound to make payment because under 
section 44 (3) an order of discharge does not release any person 
who was surety for the person discharged. On making payment 
to Daru, Kanhai brought a suit against Gangadhar for recovery 
of the amount paid by him to Daru. The question then arises 
whether Kanhai’s debt was provable under the Provincial Insol- 
vency Act or not. It is laid down in clause 2 of section 44 
that an order of discharge shall release the insolvent from all 
debts provable under this Act. Section 34 lays down what debts 
are provable and what not. The only debts which may be 
excluded from the schedule are those which have been declared 
by court to be incapable of being fairly estimated, and demands 
in the nature of unliquidated damages. The debt of a surety 
does not come under either head; it is not alleged here that 
Kanhai’s debt was declared by the court to be incapable of being 
fairly estimated. There is a very wide scope given to debts and 
liabilities provable under the Act in clause 2 of section 34. They 
include debts and liabilities present or future certain or con- 
tingent. On behalf of the applicant Mr. Laghate referred to 
English rulings which leave no doubt that a surety has a tight’ 
of proof in respect of contingent liability as surety. /z re 
Blackpool Motor Car Co. Lid(?). The defendant Gangadhar 
was therefore released from the debt due to the plaintiff. 


I set aside the decree of the lower court and dismiss the 
plaintiff's suit with costs of all the courts. 
Decree set aside 


(1) [r901] 1 Ch., 77 


PARBATI (Defendant) 
. VEVSUS 


SARUP SINGH (Plaintiff )* 


Limitation Act, Art. 116—Interpretation 0f—A pplicability 0, —Contract 
evidenced by registered doci:ment—Signed by one party but accepted 
by the other—Breach of—Sutt for damages. 


Article 116 of the Limitation Act should not be interpreted 
as applicable only to cases where both parties have signed the 
*F. A. No. 57 of 1925 
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same document nor is there any justification for limiting it to 
the case where the registered document is signed by the defend- 
ant only. s 


If there is a valid contract evidenced by a registered docu- 
ment which though signed by only one party is complete because 
it has been accepted by the other, and breach of that contract 
has been committed, /e/d, that a suit for damages for the breach 
of contract was not barred by limitation but was governed by 
the six years rule of limitation as laid down in Art. 116. 


Apajt v. Nilkantha, 3 Bom. L. R., 687, Ambalavana Panda- 


ram v. Vaguran, I. L. R., 19 Mad., 52, Kotappa v. Vallur 


Zamindar, 1.L.R., 25 Mad., so, Giresh Chandra Das v. Kunja 
Behari Malo, I. L. R., 35 Cal., 683, Bouwang Raja Chellaphroo 
Chawdhri v. Banga Behari Sen, 20 C. W. N., 408 and Tricom- 
-das Cooverji Bhoja v. Gopinath Jiu Thakur, I. L. R., 44 Cal., 
959, referred to. : 
FIRST APPEAL from a decree of BABU JOTI SARUP, Second 
Subordinate Judge of Saharanpur. 


_ Nehal Chand, Surendro Nath Sen and B. Malik, for the 
appellant. 


Sir lej Bahadur Sapru and Harendra Krishna Mukerji, for 


the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit brought by Sardar Sarup Singh for damages for breach of a 
contract. Some of the facts are admitted and others are clearly 
proved. There was undoubtedly a contract, oral at first, between 
Musammat Parbati on the one hand and Sardar Tara Singh, the 
father of the plaintiff, on the other, under which it was agreed 
betwcen the parties that Musammat Parbati would grant a lease 
of certain house’ property for six years on a certain rent. The 
lease money was to be payable in instalments and nearly half of 
it was to be paid at the very beginning. On the 17th of March, 
1918, Musammat Parbati executed a receipt for a sum of Rs. 3,300 
acknowledging that she had received that amount on account of 
lease money in respect of the houses and the shops for the petiod 
mentioned. It was a disputed point in the court below Whether 
on that date she had only received Rs. 2,950 or had received the 
whole of Rs. 3,300. On the next day, wiz: 18th of March, 1918, 
Sardar Tara Singh executed a document called a thekanama which 
was really a guduliat or the counterparteof a lease under which 
he undertook to take the property on lease on the conditions 
mentioned above. This document was duly registered. The 
recital contained in this deed shows that only Rs. 2,950 had been 
paid under the receipt, dated the 17th of March, 1918, and that 
the balance of Rs. 350 would be paid within a month. The case 


’ for the plaintiff was that this document was faired out from a 


draft which had been prepared long before that date and that was 
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the explanation offered as regards the discrepancy`between the 
recital of this deed and that of the receipt. On behalf of the 
defendant it was urged that as a matter of fact only Rs. 2,950 
had been paid in cash and the balance of.Rs. 350 remained 
outstanding, though a receipt was given for the whole amount and 
that it was on account of the failure to pay the balance that the 
defendant did not execute the pat/a. It was further pleaded that 
the claim was barred by the three years’ rule of limitation. 


The learned Subordinate Judge has held that the full amount 
of Rs. 3,300 had been paid when the receipt was executed and 
he has accepted the explanation offered by the plaintiff as to the 
discrepancy in the recital contained in the thekanama. He is 
further of opinion that the breach was committed by the defendant 
particularly as the payment of Rs. 350 had been made, and even 
if it had not been made it is not shown that the time fixcd for its 
payment was of the essence of the contract. He 1s further of 
opinion that the claim is not barred by limitation, but is saved by 
the provisions of Article 116 of the Indian Limitation Act. - 


As regards the question of fact which was in dispute in this 
case, the evidence is all one-sided. The plaintiff Sarup Singh 
has gone into the witness-box and he has also produced a witness 
Bali Ram. According to this oral evidence, the whole amount 
mentioned in the receipt was paid in cash before the receipt was 
obtained and the discrepancy in the shekanama was due to the 
fact that it was faired out from a draft prepared previously. The 
defendant has not gone into the witness-box and has produced no 
evidence to rebut it. Therefore the evidence. remains absolutely 
uncontradicted. The plaintiff’s evidence further goes on to show 
that the draft of the thekanama had actually been dictated by 
Musammat Parbati herself, and that the shehanama was executed 
and registered in pursuance of the contract entered into by the 
parties, and that after the registration of the deed the original was 
given to Musammat Parbati who kept it and accepted the same. 
This evidence has been believed by the court below, and in the 
absence of any evidence to the contrary we are unable to take a 
different view of that evidence. We are thus in agreement with 
the learñed Subordinate Judge that Rs. 350 had been paid. Even 
if it had not been paid in time the. time of its payment not being 
of the essence of the contract, there would bé no breach committed 
on the part of the plaintiff so as to entitle the defendant to avoid 
the contract. The exeeution of the patta by Musammat Parbati 
was entirely a matter within her power and if she wanted to 
perform her part of the contract, there could possibly be no 
obstacle in her way. Under these circumstances the breach was 
undoubtedly committed by the appellant. 


The only question, and by no means an easy ore, which 
remains for decision is whether the claim was barred by limita- 
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tion. Itis wholly unnecessary in this case to consider the ques- 
tion whether the transaction of lease can be validly completed by 
the execution and registration of a gubuliat without any registered 
aita. On this point there has been a conflict of opinion between 
this High Court and the other High Courts. We have not to 
consider the question whether any complete conveyance took place 
or not. We have only to consider whether there was a-contract 
for the grant of a lease and whether that contract has been broken. 
That there was a contract and there has been a breach cannot 
now be disputed. The only question is whether the present suit 
can be described as a suit for compensation for breach of a 
contract in writing registered, within the meaning of Article 116 
of the Indian Limitation Act. The learned advocate for the 
appellant contends in the first place that the terms of the gabuliat 
do not show any undertaking on the part of Musammat Parbati, 
and therefore the document does not embody any complete contract 
which has been broken. It is obviously the document which was 
intended to be executed by the lessee, and the language is only 
in the first person. But there can be no doubt that it embodies 
all the terms of the lease and the conditions under which it was 
to be taken by the lessee and granted by the lessor. We are 
therefore unable to hold that the complete terms of the contract 
of lease are not embodied in this document. ae 
The next contention is that it cannot be said to be a 
contract in writing, registered, when it is purely a unilateral 
instrument. It is contended that unless there is a mutual con- 
sent, there cannot be any agreement and consequently there 
cannot be any contract and that therefore the present suit is not 
based on the breach of a contract in writing registered and that 
the cause of action does not arise out of any registered contract. 
In. support of this contention, reference has been made to the 
case of Apafi v. Nilkantha (') where the learned Chief Justice 
expressed the view that the words “contract in writing ” con- 
template an agreement in writing signed by both the parties 
affected thereby, and that an agreement signed only by one of 
the parties does not satısfy the requirements of the law unless the 
assent of the other party appears in any way from the agreement 
itself. - If the article were to be taken in its strict literal sense, 
there might be considerable force in this interpretation On the 
other hand the view which prevails in Madras and Calcutta is 
that there is no justification for introducing jnto the article words 
like “executed by both parties” or “ executed. by the person 
sued against”. Ambalavana Pandaram v. Vaguran C), Kotappa 
v. Vallur Zamindar (°), Girish Chandra Das v. Kunja Behari 
Malo (*) and Bouwang Raja Chellaphroo Chawdhari v. Banga - 
Behari'Sen (°). If seems to us impossible to hold that the-words 
(1). 3 Bom. L. R., 687 (2) I. L. R., 19 Mad., 52 
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like “ executed by both parties ” are deemed to be understood in 
this article. In India where a large number of documents are 
executed by only one party and not the other, and where inden- 
tures signed by both parties are not common, it would cause 
great hardship if we were to interpret this article as applicable 
only to cases where both parties have signed the same document. 
In that view the section would also become wholly inapplicable 
to cases of registered sale-deeds, registered mortgage-deeds and 


registered bonds and agreements which are signed by only one 


party: We are also of opinion that there is no justification for 
limiting this article to the case where the registered document 
is signed by the defendant only. The article does not contain 
those words and there is no reason why those words should be 
interpolated. If there is a valid contract evidenced by a register- 
ed document which though signed by only one party is complete 
because it has been accepted by the other, and breach of that 
contract has been committed, it seems to us that article 116 


would be equally applicable to such a case. The Madras and | 


Calcutta cases cited above were cases where the registered con- 
tract was signed by-only one party and two of those cases were 
actually cases of a registered gudbudzat without the patta. The 
courts held that article 116 was applicable. No case holding the 
contrary view has been cited before us. We have already pointed 
out that cases in which the question is whether the transaction 
of a lease is complete by the execution and registration of only 
the gubuliat are not cases which are directly in point. 


In another case, vis., Tricomdas Cooverjt Bhojay. Gopinath 
Jiu Thakur ('), their Lordships.of the Privy Council had to 
consider whether a suit brought for recovery of rent under a 
registered gubuliat was governed by article 116 or not. That 
was a case where a patta was executed, though itis not quite 
clear from the judgment or the report whether that patia was 
registered. The gubulzat however was undoubtedly registered 
and the suit was brought on the basis of that registered gududiat. 
Their Lordships laid down that in view of a series of decisions 
allone way it must be held that article 116 was applicable and 
that breach of contract in writing registered had been committed 


‘by non-payment of rent. That case may not be directly in point,” 


but it does show that their Lordships took a liberal view of 


article 116 and applied it, although there was article 110 which 


specially refers to sitse for arrears of rent. Having regard 
to this state of the authorities, we are of opinion that the view 
taken by the learned Subordinate Judge that the claim was not 
barred by limitation but was governed by the six years’ rule of 
limitation as laid down in article 116 was correct. 


ane result, therefore, is that this appeal is dismissed with costs. 


Appeal dismissed 
(x) I. L. R., 44 Cal., 759 
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RAM PARTAB SINGH (Plaintiff) 
VErVSUS 
CHHOTEY LAL SINGH AND OTHERS (Defendants)* 


Ténancy Act (III of 1926), sections 99(2)(b) and 121 (1) —JSurisatction— 
Recovery of joint possession and declaration of right as tenant of 
portion of plot in i at for—Coguizable by revenue court 
atone, 

Where the plaintiff claimed not only a decree for joint 
possession but also a declaration of his right as a tenant of a 
portion of the area of the plot in dispute, on the allegation 
that the plot formed part of an ancestral holding of the 
parties, that by a private partition a share in the plot had 
been allotted to him and that the defendant by ejecting the 
sub-tenant through the revenue court had obtained possession 
over the entire plot and was denying the plaintiff’s title, Ae/d, 
that the case came within the purview of section go (1) (4) of 
the Agra Tenancy Act and was cognizable by the Revenue 
Court. Held, further, that so far as the relief for declaration 
of the plaintiff’s right was concerned the suit could only lie 
in a revenue court in view of the provisions of section 121 (1) 
of the Tenancy Act. 

REFERENCE under section 267 of Act III of 1926 by MAULVI 

ALI RAZA, Officiating Munsif of East, Allahabad. 


Panna Lal, for the applicant. 
The opposite parties were not represented. 
The judgment of the Court was delivered by 


IQBAL AHMAD, J.—This is a reference by the Munsif (East) 
of Allahabad. under section 267 of the Agra Tenancy Act, III 
of 1926. It arises-under the following circumstances :— 


Ram Pratap Singh, plaintiff, brought a suit in the revenue 
court for a declaration that he has got a one-fourth share in the 
plot in dispute, ż.e., “‘to the extent of 1 Jigha 1 biswa, and that 
he along with the defendant is the principal tenant of the said 
plot”, and for recovery of joint possession of the said plot. His 
case was that the plot formed part of an ancestral holding of 
the parties, and that by a private partition an area of 1 digha 
1 ġiswa in the plot'in dispute was allotted to him, and that recently 
the defendant by ejecting the sub-tenant through the revenue 
court had obtained possession over the’ entire plot and was 
denying the plaintiff's title to the share that was allotted to him 
by the partition between the ancestors of the parties. 

The allegations of the plaintiff were denied by the defendant, 
and he asserted that the suit was not cognizable by the revenue 
court. ° 
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The Revenue Court gave effect to the plea last mentioned 
and returned the plaint for presentation to the proper court, viz., 
the civil court. 


Ram Pratap Singh,.the plaintiff, then presented the plaint 
in the civil court, and in that court at a late stage of the case 
an objection was raised by the defendant that ‘the civil court 
was not competent to entertain the suit. The learned Munsif 
being of opinion that the point involved was a difficult question 
of law, and that the suit ought to have been tried by the revenue 
court, has made this reference 

In our judgment the suit could not be entertained by the 
civil court. 

It is provided by section 99 of the Agra Tenancy Act that 
any tenant. . . . . “ejected from or prevented from obtain- 
ing possession of his holding or any part thereof otherwise than 
in accordance with the provisions of this Act by. . . any 
person claiming through. . . . Jand-holder. . . whether 
as tenant or otherwise, may sue the person so ejecting him or 
keeping him out of possession for possession of the holding”. 
In the present case it is clear from the allegations contained in 
the plaint that the plaintiff’s case was that the defendant was 
keeping him out of possession of his share in the plot in dispute, 
and in so doing was setting up'a right of tenancy in himself. 
There can be no room for doubt that by asserting sole title in 
himself as a tenant to the plot in dispute the defendant claimed 
through the land-holder. In other words, the defendant maintained 
that he was the sole tenant of the plot in dispute on behalf of 
the land-holder. In view of these allegations contained in the 
plaint there is no escape from the position that the case came 
within the purview of section 99 (1) (6) of the Agra Tenancy 
Act, and was cognizable by the revenue court. As stated above, 
the plaintiff asked. not only for a decree for joint possession, but 
also claimed a declaration of his right as a tenant of a portion 
of the area of the plot in dispute. A suit for a declaration of 
that nature filed by the plaintiff comes within the purview of 
section 121 (1) of the Tenancy Act, and the jurisdiction of the 
civil cSurt to try such a suit is barred. It is clear that the 
plaintiff’s case was that the defendant in setting up a right in 


` himself as the sole tenant of the plot in dispute was claiming to 


be a tenant on behalf of the land-holder, and therefore he was a 
person claiming to hold “through the land-holder’. And so far 
as the relief for declaration of his right prayed for by the plaintiff 
was concerned; the suit could, in view of the provisions of section 
121 of the Act, only lie in the revenue court. 

In view of the opinion that we have expressed above the 
plaint must be returned to the plaintiff for presentation in the 
revenue court. sae 

Let the record be-returned. 


- 
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JOTI PRASAD (Plaintiff )- 
versus 
HARKESH SINGH (Defendant)* 


Indian Limitation and Code of Civil Procedire (Amendment Act) 
26 of 1920, section 3 (1)—Appeal to Privy Council—Certificete 
—WLNon-payment within time of costs of translation and printing— 
Efect of. 

Section 3 (1) of .Act No. 26 of 1920 is imperative in its 
terms and no excuse can be accepted by the High Court nor 
any indulgence given for non-payment within time of the costs 
of translation and printing by the applicant to whom a certi- 
ficate has been given for leave to appeal to His’ Majesty in 
Council. Ram Dhan v. Prag Nerain, I. L. R., 44 All., 216, 
LZ. Jagmohan Saran v. Sehu Deoki Nandan, [1923] A. I. R., All. 
and Jamesher Prasad v. Dirga Sahu, 30C. W.N., 9, referred to. 

APPLICATION for leave to appeal to His Majesty in Council. 


Kailas Nath Katju and Akhtar Husain Khan, for the 
appellant. 


Nehal Chand, for the respondent J 
The judgment of the Court was delivered by ` 


MEARS, C. J.—The applicant in this case is one Joti Prasad, 
and he, on the 18th October, 1927, obtained a certificate from 
this Court giving him leave to appeal to His Majesty in Council. 
It was his duty to deposit Rs. 4,000 in cash, or Government 
securities, by January 3,928, at the latest. It was also his 
duty to deposit the sum of Rs. 289/7 being the costs of transla- 
tion and printing, and that amount had also to be deposited by 
the 3rd of January, 1928, and not later. On or about the 20th 
of December, 1927, Joti Prasad obtained a banker’s draft from 
the Saharanpur branch of the Imperial Bank. The Bank made 
it out in the name of Chaudhri Joti Prasad. “ Chaudhri”, as put 
upon the face of the draft, happened to be nota name but a 
title of courtesy, such as “ Munshi”, “ Pandit” or “ Mistet”. 
Joti Prasad endorsed the draft in his proper full name of “ Joti 
Prasad ”, and then endorsed the draft in favour of the Registrar. 
This he did on the 22nd of December, 1927. The Registrar 
presented’ the draft to the Allahabad branch of the’ Imperial 

, Bank and somebody in that Bank seems ¢o have assumed that 
“ Chaudhri” was a name, and that therefore there was a dis- 
- crepancy in the description of the payee “ Chaudhri Joti Prasad ” 
and “Joti Prasad ” the endorser. The Allahabad branch sent 


the draft for some purpose to Saharanpur. Christmas intervened, _ 


_ and eventually it was returned to this Court by the Allahabad 
* P, C. A. No. 40 of 1927 
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branch with the endorsement upon it “first payee’s endorsement 
irregular’. Eventually, on Friday, the 13th of January, 1928, 
Joti Prasad attended at the High Court, intending to arrange 
matters between himself, the Bank and this Court; but inasmuch 
as there was another matter pending, namely, the alleged failure 
of Joti Prasad to pay into Court’ within due time the costs of 


„translation and printing, the Registrar stood that matter over 


until the Court had decided the point raised as to the non- 
payment of the charges for printing and translation. 


The matter before the court to-day is the failure of Joti 
Prasad to pay Rs. 289/7 within the time provided by section 
3 (1) of Act No. 26 of 1920. His counsel agrees that the six 
weeks referred to in that section expired on the 30th of Decem- 
ber, 1927, but as it happened that the court was closed on that 
date, and also on the 1st and 2nd of January, 1928, the payment 
would have been within time had it been made on the 3rd of 
January. Counsel on behalf of Joti Prasad states that on the 
3rd of January, 1928, Joti Prasad sent the money by telegraphic 
money order from Saharanpur to Allahabad, and he has produced 
a. document, which we are willing to accept, in which the 
Allahabad Assistant Post Master states that the telegraphic 
money order was received at 3-30 p. m. on the 3rd of January. 
In the ordinary course of business, the Telegraph Office being 
within five minutes of the High Court, there would have been 


‘sufficient time for the money to reach the court before 5 o'clock, 


at ‘which time the court’ normally closes. The postal officials 
at Allahabad however did not pay over the money until the 
succeeding day, the 4th of January. Joti Prasad has undoubtedly 
a sense of grievance against the Bank who failed to recognise 
that “ Chaudhri” was no part of his name. He also is aggrieved 
that the money telegraphed by him should not have been paid 
to the High Court on’ the day of its receipt. In both of these 
respects we should have been willing to help Joti Prasad, and to 
declare that neither of these happenings should prejudice him, 
but believing as we do that section 3 (1)-of Act No. 26 of 1920 
is imperative in its terms,and that no excuse can be accepted 
by this Court for non-payment within time and no indulgence 
given,.we must hold that, as regards the payment of printing 
and translation charges, the amount was tendered beyond the 
period of six weeks from the date of the certificate. It was 
certainly tendered considerably more than 150 days from the 
‘date of the decree appealed from. Similarly it is probable that. 
we should have had to decide adversely’ to Joti Prasad if the 
question of the non-payment of the Rs. 4,000 within due time 
had been formally before us. Our attention has been drawn to 
‘the cases of Ram Dhan v. Prag Narain(*), L. Jagmohan 
Saran v. Sahu Deoki Nandan (*) and to the note to be found in 
G) I.L R., 44 AlL, 216 (2) [1923] A. I. R., AIL 
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Jameshar Prasad v. Durga Saku(*). In all these cases this 
Court took the view that it had no power under any circumstances 
to extend the time specified either. for payment of the Rs. 4,000 
or the amount required for translation and printing. .It will 
nevertheless be open to Joti Prasad, if he so pleases, to move 
their ,Lordships of the Privy Council to restore to him the 
certificate which we find ourselves constrained to cancel. We 
therefore declare the certificate granted to Joti Prasad on the 
18th of October, 1927, to be revoked. 

(1) 30C. W.N.,9 


` ABID HUSAIN (Defendant). 
versus 


GANGA SAHAI AND ANOTHER (Plaintiffs)* 


Contract Act, section 69—Provestons of—Scope of and applicability of 
—Payment of money which another ts bound by law to pay—Clatm 
for re-wmbursement—Person “interested in making payment”. © > 


Under section 69 of the Contract Acta person who ‘is ir- 
terested in the payment of money which another is bound by 
law to pay and who theretore pays it, is entitled to be re-imburs- 
ed by the other and it is enough for a person claiming under 

_ this section to show that he had an interest in paying the money 
claimed by him at the time of the payment. One GS 
brought a suit for recovery of money against D and aftached 
a house and shop- prior to judgment one and 4H also held a 
decree against AD and in execution thereof attached this very 
house and put it to saie. The house was purchased by RK 
and in order to save the house from sale, GS paid the „amount 
due. In a suit by GS for re-imbursement, e/d, that he-was in- 
terested in making the payment in order to save the house for 
the recovery of his own decree and the interest was sufficient 
to entitle him to make payment and to claim re-payment after- 
wards from D. ; 


Tulsa Kunwar v. Jageshwar Prasad, I. L. R., 28 A, $63, 
referred to _ 7 i 

‘CIVIL REVISION from an order of BABU RATAN LAL, Judge 

of the Court of Small Causes of Khurja. i , 
- M. A. Aziz, for the applicant. Bo ue = “i 
Panna Lal,.for the opposite parties. . i i: 

The following judgment was delivered by A AETR 


“DALAL, J—Both these applications for revisions, arise Jip, 


the same décision of the Court of Small’ Causes.’ ` The plaintiff 
Gangé''Sahai sued Rabi Dat, his'son-in-law Raj Kumar,-and” Abid 
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Husain..fot.the recovery. of a ‘sum of Rs. 230-1. -Relief was 
claimed against Rabi Dat alone and'in the alternative against Abid 
Husain, if -any collusion should be proved between Rabi Dat and 
Abid Husain. - The learned Judge dismissed the suit as against 
‘Rabi Dat and. decrecd -it against Abid Husain on the verj 
strange ground that: Abid: Husain had put forward no defence: 


‘The court forgot ‘the clementary principle of law that a plaintiff 


must prove his claim against a particular defendant before a 
decree can be passed against that defendant. The absence of a 
defendant is not tantamount to his admission ofa claim. For 
reasons which will appear later Abid Husain was examined as a 
witness for the plaintiff, but in his statement he does not admit 
any liability to the plaintiffs’ claim. 


The facts were these. Ganga Sahai brought a suit for re- 
covery of money against Rabi Dat and attached a house and shop 
prior to judgment. Abid Husain held a decree against Rabi 
Dat for recovery of arrears of rent and in execution of his decree 
he attached this very house and put itto sale. The house was 
purchased by. Rabi Dat’s son-in-law Raj Kumar, and in order 
to save the.house from sale Ganga Sahai paid the.amount due 
and saved the house from sale. This amount was taken out by 
‘Abid Husain in payment of his own decree. 


The learned Judge of the Court ‘of Small Causes held that 
Ganga Sahai made, a voluntary payment and was not entitled to 
recover it from Rabi Dat who obtained the benefit of the pay- 
ment. , This is not sound law. In section 69 of the Contract 
Act a person who is interested in the payment of money which 
another is bound by law to pay, and who therefore pays it, is 


entitled to be reimbursed by the other. It has been pointed out ` 


by the learned Chief Justice in Tulsa Kunwar v. Jageshwar 
Prasad (*) that the provisions of those sections are much wider 
than those of the English law on the subject. He quoted with 
approval from Sir Fredrick Pollock’s work on the Indian Contract 
Act, 5 


‘+ Itis enough for a person claiming under the provisions of this section 


eto show that he had an interest in paying the money claimed by him at : 


thestime of the payment’’. 


Even where a person is not undera contract legally bound to 
make a payment, but if he is only interested in making the pay- 
ment, he would be entitled to be reimbursed uhder the provisions 
of section 69 of the, Contract Act. In the present:case the 
plaintiff was interested in making the payment in order to save 
the house for the recovery of his own decree. The interest was 
sufficient to entitle him to make payment and to claim re-payment 


‘ afterwards from Rabi Dat. 


' In the result I set aside the decree against Abid Husain- and 
(1) Ù L. R., 28 All., 563 


° 


pon 
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pass a decrec for'the entire claim against Rabi Dat ex parte Rabi 
Dat is not represented here ‘to-day. The decree of this Court 
in this application will be that the. decree of the Court of Small 
Causes is set aside with costs. of this application to be paid by 
Rabi Dat., : 
`. . Decree set aside 


SURAJ PRASAD AND ANOTHER (Plaintiffs) 
j ; versus ` : 
BACHHRAJ AND OTHERS (Defendants) * 


Hindu Law—Jointness of family—Presumption—When cannot be 
rebutied—Entries in revenue papers—Shares inegual or defined— 
Efect of. 2 ' 

Neither the defining of shares nor even the inequality ‘ of 
shares recorded in the names of the various members of the 
family is at all a strong piece of evidence sufficient to rebut the 
presumption of jointness. 7 


Bhagwani Kunwar v. Mohan Singh, 23 A. L. J. R., 589, 
followed. : 
The mere fact that one member of the family is recorded 
as tenant of one plot of land and another member as tenant 
„Of another plot does not by any means suggest that the family 
was separate. J 
` FIRST APPEAL from a decree, of MAULVI MUHAMMAD TAQI 
KHAN, Subordinate Judge of Allahabad. 


Kailas Nath Katju (with him M. N. Raina), for the appellants. 


| Peary Lal Banerji (with him Zafar Mehdi), for the respond- 
ents. ~ ` ‘ 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of.a 
suit for declaration of title, and in the alternative for possession. 
The plaintiffs are the grandsons of one Fakire, who was, the 
first, cousin of Sardar Singh deceased, whose grandsons are the 
contesting defendants: On the death of Sardar Singh, which 
took place in 1907, itis an admitted fact that the name of his 
widow, Musammat . Mathura Kunwar, was recorded over the 
zamindari property and ‘the sir plots standing in his name. The 
-plaintiff however alleged that he and his Brother Fakire and the 
third brother Dunyapat; who had died previously, were all mem- 
bers of a joint Hindu family, and that the name of Musammat 
Mathura Kunwar,was recorded fictitiously for her consolation, 
that as a’ matter of fact the plaintiffs have remained in actua 
possession of the property all along. Musammat Mathura Kunwar 
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died in‘1923 and on her death, her daughter’s sons succeeded in 
getting their names entered in the revenue papers in spite of 
the opposition of the present plaintiffs, hence the present suit. ` 

_ The defendants contested the claim pleading that there had 
been a separation of the three branches of the family before the 
settlement of 1871, and that in any case on the date when Sardar 
Singh died he was a separated Hindu and his widow succeeded 
to the estate, and after her death the defendants became the 
heirs. The learned Subordinate Judge has found the issue in 
favour of the defendants and has dismissed the suit. 

There can be no doubt that the presumption of jointness was, 
to start with, in favour of the plaintiffs. They were the nephews 
of Sardar Singh and their father Fakire Ram was his first cousin. 
There was therefore the presumption that they were joint. The 
burden lay on the defendants to rebut that presumption..- On 
behalf of the defendants both documentary and oral evidence was 
led. - The-settlement £hewat of 1871 showed that the names of 
the brothers Dunyapat and Fakire Ram and their own nephew 
Sardar Singh were separately recorded against various khatas, 
and that in some &#atas even the shares of these were defined. 
The kewat also shows that in defining the shares the two bro- 
thers were not always given equal shares, and that in some cases 
Sardar Singh’s name was altogether omitted and in others Sardar 
Singh’s name alone was entered. The learned Subordinate Judge 
has relied very strongly on this piece of evidence, and has 
considered that the inequality of the shares of Sardar Singh, - 
Fakire Ram and Dunyapat was a very strong circumstance in 
favour of proof of the separation in the family. Similarly there 
was one shatauni of the time of the settlement produced which 
showed that Dunyapat was recorded as the tenant, of „one, plot 
and Fakire Ram was recorded as the tenant of another plot. The 
name of Sardar Singh was not recorded against any plot at all. 
The second set of papers produced by the defendants- consists of 
khataunis for 1319 and 1320 Fasli which show that the name of. 
Musammat Mathura Kunwar is recorded against some plots ex- 
clusively and is recorded jointly with those of Suraj Prasad and. 
others against some other plots. Those very £atauntis also show 
that the names of other-widows in the family of Suraj Prasad 
are also recorded jointly with them, ¢.g., the names of Musammat 
Sheo Kunwar and Musammat Dhiraj Kunwar, widows-of the 
déceased members of Suraj Prasad’s family. The names of these 
widows are recorded’ against a very large number of.plots. So 
far as the documentary evidence is concerned, we are of opinion 
that the learned Subordinate Judge has attached undue weight 
to the entries in these papers. In view of the ‘pronouncement 
of their Lordships of the Privy Council in the case of Bhagwanz 
Kunwar v. Mohan Singh ("),we must hold.,that neither the 


Q) [1925] 23 A. L. J. R., 589 


VOL. XXVI] `. HIGH COURT 439 


defining of shares nor even the inequality of shares recorded ` 


in the names of the various members of the family 1s at alla 
strong piece of evidence sufficient to rebut the presumption of 
jointness. In the above-mentioned case at p. 598, their Lord- 
ships quoted zz extenso the entries in the khewat of 1873 showing 
that at some places a share was recorded as being owned by a 
single man and at other places unequal shares were recorded 
m the names of the members of different branches, and in all 
cases there was a specification of shares. Having quoted the 
entries their Lordships remarked that “ they do not draw from 
the above entries or from any other similar -entries which were 
made in the revenue settlement of .1873,to which they were 
referred, any inference that one member has separated from his 
cousin or there had been any separation in the joint family. Their 
Lordships remarked thata definition of shares in the revenue 
and village papers by itself afforded a very slight indication of 
an actual separation in a joint family, and was ‘insufficient to prove 
contrary to the presumption of law that the family to which the 
entries referred had separated.. We are accordingly bound to 
hold that these entries are not of sufficient weight to overturn 
the presumption. 


In our opinion this ruling of their Lordships would apply with 
equal force to the Akataunis. Furthermore, the mere fact that 
one member of the family is recorded as tenant of one plot and 
another member as tenant of another plot does not by any means 
suggest that the family was separate. 


[ Their Lordships then discussed the other evidence, oral and 
documentary, in the case at length and ultimately held that the 
family was joint, and allowed the appeal]. 

: Appeal allowed 


SHUBRATI AND ANOTHER (Plaintiffs) 
versus” 
SHAMSUDDIN (Defendant)* . 


Malicious prosecution— Suit for—Judgments of criminal courts—Aad- 
missibility and use of —" Want of reasonable and probable cause” 
— Civil Court to determine question of, after considering all evi- 
dence. * 


In cases where the facts contained in the plaint are pro- 
fessedly within the personal knowledge of the complainant, the 
mere fact that the first criminal court believed the com- 
plainant’s statement and convicted the accused would not be 
any evidence of the absence of reasonable and probable cause 
if the Appellate Court comes to a contrary conclusion. The 
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judgments ot the criminal courts are conclusive for the pur- 
pose of showing that the prosecution terminated in favour of 
the plaintiff and it is for ‚the civil court to go into all the evi 
dence and decide for itself whether such malice or probable 
cause existed or not. 7 , > 

. Shama Bibee v. Chairman of- Baranagar Municipality, 12 
C. L. J., 410, distinguished, Padarath v. Dulam, 10 A. L. J. R., 
423, Radhe Lal v. Munnoo, 11 A. L. J. R., 125 and Madho 
Singh v. Mongel Singh, 791 C., 1023, followed. Jadubar 
Singh v. Sheo Saron Singh, I. L. R., 21 All, 26 and Bal- 
bhadder Singh v. Badrı Sak, I. L. R., 1 Lucknow, 215, 
referred to. , 

SECOND APPEAL from a decree of BABU KAULESHAR NATH 
RAI, Judge of Small Cause Court; exercising the powers of a 
Subordinate Judge of Allahabad, reversing a decree of MAULVI 
MOHAMMAD TAQI KHAN; Munsif of West, Allahabad. 


S. M. Husain and A. P. Bagchi, for the appellants. 

Mushtaq. Ahmad (for whom Jai Kishen Lal), for the res- 
pondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This appeal has been referred toa Bench of 


‘two Judges by a learned Judge of this Court inasmuch as in his 


opinion it involves an important question of law. It arises out 
of asuit for malicious prosecution. The defendant-respondent 
filed?a complaint on the 22nd of February, 1923, alleging that he 
was in possession of a certain house in which he had kept cer- 


‘tain goods óf his, and that the present plaintiffs broke open the 


house and removed his goods: > The complaint was under section 
448 of the Indian Penal Code, 7. e., house trespass. The Magis- 


‘trate charged the plaintiffs under section 379 also. The accused 


persons were convicted by the first court under section 448 and 
acquitted of the charge under section 379 ; but on appeal they 
were acquitted of the charge under section 448 also. The 
plaintiffs then brought the present suit. for damages for malicious 
prosecution. The defendant in his written statement pleaded 
that his complaint was true and that the allegation made by him 
was qttite correct. He produced six witnesses in support of his 
case. The plaintiffs also led some oral evidence. The Munsif 
came to the conclusion that the defendant was a simple mortgagee 
of the house and was not in actual possession of it and had not 
kept any goods therein, but that he might have repaired the 
house in order to protect his rights thereto. He distinctly found 
that the plaintiffs’ evidence proved tbat they were lawfully in 
possession of the house in question. He then concluded that the 
‘defendant’s complaint was quite false and that ‘the charges were 
‘certainly false to the knowledge of the defendant. Ori this find- 


‘ing he granted a decree for damages in favour of the’ plaintiffs. 
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On appeal the District Judge has reversed the decree. After 
having set forth the above facts in brief he has remarked that 
the plaintiffs had been convicted by the first court, and 
though they were subsequently acquitted on appeal, the fact of 
the conviction by a competent court was evidence of the strong- 
est possible character, if unrebutted, against the plea of want of 
reasonable and probable cause. He relied in support of his view 
on the cases of Shama Bibee v Chairman of Bavanagar Munici- 
pality(') and Jadubar Singh v. Sheo Saran Singh(*). The 
learned Judge has not attempted to consider the evidence of the 
parties which was produced in the civil suit, and has not dissented 
from or set aside the findings of the Munsif. In fact he has not, 
in view of the circumstance quoted by him, considered it at all 
necessary to go into the evidence. In our opinion the view 
taken by the learned District Judge was quite wrong. 


The case of Shama Bibee v. Chairman of Baranagar Munici- 
pality(*) is clearly distinguishable because in that case the 
allegations in the complaint were not within the personal know- 
ledge of the Municipal Board which was sued as a defendant for 
damages. No doubt the case of Jadubar Singh v. Sheo Saran 
Singh(*) supports the Judge’s view. In that case the lower 
appellate court had found that there wasa good deal of oral 
evidence which satisfactorily proved the innocence of the plaintiff, 
and that the defendants had in the criminal case stated that they 
had seen the plaintiff and his companion carrying away the crops 
and had identified them while -beating them, and it therefore 
thought that under the circumstances there could be no question 
of reasonable and probable cause, and that the prosecution was 
false. Banerji, J. remanded an issue and ultimately allowed the 
appeal without setting aside the findings of the lower appellate 
court, on the main ground that 


“ the fact of a court of competent jurisdiction (Magistrate’s Court) hav- 
ing believed that the complaint is a true complaint is a strong evidence 
to show that it was not brought without reasonable and probable cause”, 


He was influenced considerably by the circumstances that the 
appellate criminal court had given the plaintiff only the benefit 
of a doubt. With great respect we would hold that in cases 
where the facts contained in the plaint are professedly within the 
personal knowledge of the complainant, the mere fact that the 
first criminal court believed the complaingnt’s statement and 
convicted the accused would not be any evidence of the absence 
of reasonable and probable cause if the Appellate Court comes to 
a contrary conclusion. The judgments of the criminal courts 
are admissible for the purpose of showing that the prosecution 
terminated | in favour of the plaintiff. It is not so material 
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whether it was the first court which acquitted the accused or it 
was the Appellate Court. Knox, j. in the case of Padarath v. 
Dulam(*), held that 
“ the mere fact of one court having believed the complaint, is not suffi- 
cient evidence of reasonable and probable cause”, 4 


and in the case of Radhe Lal v. Munnoo(*) , again held that 
“ No question of reasonable or probable cause arises where the charge 
is such as must be tme or false to the knowledge of the defendant”. 


In the case of Madho Singh v. Mangal Singh(*) Mukerji, J. 
has also held that j 

“ A suit for malicious prosecution does not necessarily fail where there 

has been a conviction by the court of first instance and an acquittal by the 

appellate criminal court if on the evidence the court is convinced that the 

charge was utterly false and therefore malicious”. 
We agree with the view expressed in the later cases. In the 
recent case of Balbhaddar Singh v. Badri Sah (*) , their Lordships 
of the Privy Council have laid down that in an action for malicious 
prosecution the plaintiff has to prove (1) that he was prosecuted 
by the defendant, (2) that the prosecution terminated in his 
favour, (3) that it was instituted without any reasonablė and 
probable cause and (4) that it was due to a malicious intention 
of the defendant. Itis not at all incumbent upon the plaintiff 
to prove that he was innocent of the charge upon which he was 
tried. Butif, as in the present case, the defendant pleads that 
his complaint was true and leads evidence to substantiate it, the 
question of the truth or falsity of the complaint may arise at the 
instance of the defendant. And when such facts are professed 
to be within the knowledge of the defendant the question of the 
truth or falsity of the complaint may also determine the question 
of want of reasonable and probable cause. In our opinion the 
judgments of the criminal courts are conclusive for the purpose 
of showing that the prosecution terminated in favour of the 
plaintiff but we doubt if the findings of the criminal courts by 
themselves are any evidence of the malice or want of reasonable 
and probable cause. It is for the civil court to go into all the 
evidence and decide for itself whether such malice or cause 
existed or not. ; IT 


We accordingly allow this appeal and setting aside the decree 
of the lower appellate court remand this case to that court for 
disposal according to law. The plaintiffs will have their costs of 
this appeal but the césts in the courts below will abide the event. 

5 Appeal allowed. 
(1) [1912] 10 ars J. R , 423 (2) [r913] 11 A. L. J. R., 125 
3 


79 I. C., 1023 
(4) I. L.R., 1 Lucknow, 215 
y 
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SHEO JANGAL PRASAD CRIMINAL 
Versus 1928 
KING-EMPEROR* ie 


Ho os February, 9, 

Criminal Procedure Code (Act V of 1898 as amended in 1923), sec ae 
lons IIS, 121 and 514—Bond executed under—What constitutes 
breach of —Forfeiture—Surety, when can be proceeded against— 
Absconding from lawful order of arrest—Offence not punishable 
under section 172 of the Penal Code. 

When the law definitely lays down what would constitute a 
breach of the bond given under an order passed under sec- 
tion 118 of the Criminal Procedure Code, the breach must be 
confined to those acts and cannot be extended to the commis- 
sion of any other acts. The bond can only be forfeited if the 
person bound over commits, attempts to commit or abets any 
offence punishable with imprisonment and it is not necessary 
that there should ‘first of all be a conviction of the person 
bound over before the surety can be proceeded against. If the 
person bound over happens to be convicted before proceedings 
are taken against the surety, reference should be made in the 
notice anda certified copy of the judgment may be used as 
evidence in proceedings under section 514, Criminal Procedure 
Code, against the surety. - 

The provisions of section 172 of the Penal Code do not 
cover the absconding from a warrant of arrest. 

Odham Singh v. K.-E., No. 1g Punjab Records, Vol. 48, 
criminal judgments, dissented from. Queen v. Womesh Chandar 
Ghosh, W. R., Vol. 5, criminal rulings, 71 and Majhz Mahmud 
v. Emperor, 2 C. L. J., 625, 4 All. H. C. Rulings, 302, 
followed. 

CRIMINAL REFERENCE by BABU GOBIND SARUP MATHUR, 
Sessions Judge of Mirzapur. 


T. A. K. Sherwani, for the applicant. ` 


M. Waliullah (Assistant Government Advocate), for the 
Crown. . 


The following judgment was delivered by - è 


DALAL, J.—The question of law raised in these proceedings Dalal, J. 
is of much interest. One Dharamdhuja was directed by a Magis- 
trate under section 118 of the Criminal Procedure Code to 
execute a bond with two sureties to Be of good behaviour for a 
period of three years. The applicant Shed Jangal Prasad was 
one of the sureties. The surety in such a case binds himself to 
forfeit a certain sum of money: (Rs. 1,500 in this case) in case 
of the person called upon to give the bond making default therein 
(see. Form No. 11' of the Criminal Procedure Code). What 
g * Cri. Ref. No. 832 of 1927 
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constitutes breach of the bond is laid down in -section 121 of the 
Criminal Procedure Code. The provisions are that the commis- 
sion or attempt to commit or the abetment of any offence 
punishable with imprisonment wherever it may be committed is 
a breach of the bond. The Magistrate took proceedings, against 
Sheo Jangal under section 514 and ordered the forfeiture of his 
surety bond. The Magistrate was of opinion that Dharamdhuja 
had committed murder. Dharamdhuja was never put on his trial 
after his appearance in court for the commission of any offence 
and the finding of the Magistrate therefore cannot’ possibly be 
upheld that Dharamdhuja had committed murder. On appeal to 
the District Magistrate, he was of opinion that Dharamdhuja was 
guilty of defying lawful -orders of arrest for months. He did 
not state in his order of the 23rd August under what section of 
the Indian Penal Code that offence fell. On revision the Sessions 
Judge of Mirzapur was of opinion that Dharamdhuja should 
first be convicted of an offence before proceedings could be taken 
against Sheo Jangal under section 514 of the Code of Criminal 
Procedure. In reply the District Magistrate gives it as his 
opinion that the provisions of section 121 are not exhaustive. I 
cannot agree with that opinion. When the law definitely lays 
down what would constitute a breach of the bond given under an 
order passed under section 118 of the Criminal Procedure .Code, 
the breach must be confined to those acts and cannot be extended 
to the commission of any other acts. The bond can only be 
forfeited if the person bound over commits, attempts to commit 
or abets any offence punishable with imprisonment At the same 
time I do not agree with the learned Judge that there should 
first of all be a conviction of the person bound over before the 
surety can be proceeded against. if in the proceedings taken 
against a surety.itis proved that the person bound over had 
‘committed an offence, that would be sufficient to lead to a for- 
feiture of the bond. The learned Judge referred to the provisions 
of section 514(7) -and to the wording of the notice to the surety 
of forfeiture of bond for good behaviour (Form No. 46). These 
are, however, matters of procedure and evidence. If the person 
bound over happens to be convicted before proceedings are taken 
against the surety, reference should be made in the notice and 
a certified copy of the judgment may be used as evidence in 
proceedings under section 514, Criminal Procedure Code; against 
the surety. It is nowheye laid down in the Code that the person 
giving the bond should actually be convicted before proceedings 
are taken against his surety. 


The question to decide, therefore, is whether Dharamdhuja © 
has committed any offence. I hold that it is not proved so far 
that he has committed the offence of murder. During the course 
of argument I expressed the opinion to his counsel that he had 
committed an offence under section 172 of the Indian Penal 
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Code. Dr. Waliullah, the Assistant Government Advocate, has 
studied the record and has pointed out to me the evidence in 
proof of Dharamdhuja absconding in order to avoid being served 
witha warrant of arrest. That evidence is satisfactory and there 
can be no doubt that he was absconding to avoid arrest. The 
learned counsel for the applicant referred to a criminal judgment 
of the Punjab Court, Vdham Singh v. K.-E. (1). The learned 
Judge in that case was of opinion that a person who stands 
surety for another undertakes liability for such good conduct 
only on the part of the person for whom he stood surety as is 
indicated by the circumstances under which the security was 
demanded, that is, the subsequent conviction should be of an 
offence ejusdem generis. In the present case Dhaiamdhuja being 
bound over as he was considered to bea habitual theif and 
robber, the offence committed by him should be of theft or 
robbery before proceedings could be taken against his surety. I 
do not accept this view. Section 121 makes no such reservation 
and lays down that a breach of the bond is committed as soon 
asa person bound over commits any offence punishable with 
imprisonment. The other argument, however, which is raised by 
the learned counsel cannot be met. The provisions of section 172 
do not cover the absconding from a warrant of arrest. As far 
back as 1876 it was laid down by a majority of a Full Bench of 
the Calcutta High Court that a warrant addressed to a Police 
Officer to apprehend an offender and to bring him before the 
Magistrate is not a summons, notice or order within the meaning 
of section 172 of the Indian Penal Code, and that the offence of 
absconding by an offender against whom a warrant has been 
issued is not punishable under that section. Queen v. Womesh 
Chandar Ghosh (°). This was followed by a Bench of two 
Judges in 1905 in the Calcutta High Court, Majki Mahmud v. 
Emperor (°). There are two rulings of this High Court also of 
1872 and 1875 to the same effec (*) This view is reasonable because 
different provisions are enacted under the Criminal Procedure 
Code and of a very stringent character, to mcet the case of an 
absconder from a warrant of arrest. When an accused person 
absconds from a warrant,a proclamation is issued ugder sec- 
tion 87 and subsequently attachment of property under section 
88 and the placing of the property at the disposal of Government 
under clause 7 of section 88. For these reasons I hold that 
Dharamdhuja did not commit an offence under section 172. As 
Dharamdhuja is not proved to have comnfitted any offence there 
was no breach of his bond and consequently no breach of the 
bond given by his surety. I set aside the order of forfeiture 

(1) No. i5 P. R., Vol. 48, C. J. 

(2) W. R., Vol. 5, C. R., 71 

(3) C. L. J., Vol. 2, 625 
(4) 4 All, H.C. R., 302 
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CRIMINAL passed .by the Magistrate of the first class on 4th July, 1927, 
1928 and direct that if any sum has been recovered from Sheo Jangal 
— Prasad it shall be refunded to him. 
SHEO 


JANGAL 
PRASAD 





Order set aside 
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cviL KHAIRATI LAL BABOO LAL (Plaintif) 
’ VeEVSUS , 
B. B. & C. I. RAILWAY (Defendant) * 


tite! Ratlway—Rkisk-note form H-——Seals broken and heavy bales removed 

babel T from railway yard during night—Misconduct. 

Caley A Where the wagon carrying plaintiff’s goods under Risk- note 
eal H was sealed and rivetted and it arrived at its destination 
ay ae intact but owing to the necessities of train management the 

wagon had to be kept in a separate yard during the night, and 
on its arrival the next morning at ıts destination one seal was 
tampered with and two bales weighing 44 mds. each were 
missing, Ae/d, that it was a legitimate inference that these 
bales must have been removed either by the railway servants 
themselves, or by trespassers, with the connivance, if not the 
assistance, of the railway servants, and therefore whichever 
it was, it was a clear case of misconduct of those in charge of 
the yard during the night. 

The less the evidence of negligence of the railway servants, 
the stronger is the inference of misconduct against the railway 
administration, if the goods disappear in spite of the exercise 
of due care. 

£ CIVIL REVISION from an order of BABU GANGA NADH, 
ae Judge of Small Cause Court, Agra. 

Kailas Nath Katju, for the applicant. 

Ladli Prasad Zutshi and S. N. Kaul, for the opposite party 

The judgment of the Court was delivered by ‘ 


Walsh, J. WavLsH, J.—This is an application in revision, or rather 
under section 25 of the Small Cause Court Act. The plaintiff 
claims for the loss of two bales of goods said to contain dhoties 
and other cloth goods. The weight of each bale is said to be 

: roughly 4$ maunds. «The size, therefore, would be consider- 
able, and each bale would require two or three men at the very 
outset to unship and carry if they used their hands only. These. 
are fundamental and admitted facts in the case, which the learned 
Judge has overlooked. The goods were despatched from Carnac 
.Bridge, Bombay to Agra Fort. The rights of the parties are 

* Civ. Rev, No. §1 of 1927 
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governed by Risk-note H which, as everybody knows, is a new 
form recently introduced in the railway administration. It pro- 
vides that the railway shall be held free from. all responsibility 
for loss, “except upon proof that such loss arose from the 
misconduct of the railway administration’s servants; provided 
that in the following cases :— 

“(Here we only quote the language appropriate to this case). ‘‘Non- 
delivery.... of the whole of one or more packages forming part of a 
consignment; ...... the railway administration shall be bound to 
disclose to the consignor how the consignment was dealt with throughout 
the time it wasin its, possession or control and, if necessary, to give 
evidence thereof before the consignor is called upon to prove misconduct, 
but, if misconduct cannot be fairly inferred from such evidence, the 
burden of proving such misconduct shall lie upon the consignor”’, 

It is to be regretted that both the pleaders for the plaintiff 
and learned Judges themselves seem to have got into the habit 
of failing to confine themselves to the language of the Risk- 
note. When the rights of the parties are governed by a written 
document, it is essential to study and to follow the terms of such 
document, just as it is necessary, when a court-is administering 
the sections of a Code that it should study the exact language of 
the section before troubling itself about decided cases or general 
considerations. In this case, asin many others of the same kind, 
there are allegations about negligence. . That is not the question 
under this Risk-note. One principle to be borne in mind, asa 
member of this Bench pointed out in a recent case of the same 
kind, is that the less the evidence of negligence of servants, that 
is to say, the more careful the railway arrangements may be, 
the stronger the inference of misconduct against the railway 
administration, if the goods have disappeared in spite of the 
exercise of due care, because if the custody and care of the goods 
is of a high order, it is impossible for a trespasser ‘to remove 
them without the connivance of the diligent servants. 


The learned Judge in this case appears to have taken too 
narrow a view as a consequence of ignoring the fundamental facts, 
to which we have already referred, and the terms of the Risk- 
note. . 

We will now refer to some additional circumstances. The 
wagon, in which the goods were carried, was sealed and rivetted 
in the usual way. It arrived at Agra Fort intact. Owing to the 
necessities of train management and shunting, the wagon had to 
go on beyond its distination to the other side of the river to a 
station called Agra East Back. There is no objection to that. 
The railway cannot be criticised, or held guilty of misconduct, 
merely because they have to regulate their trains and wagons in 
the most convenient method. In the case of this consignment 
it involved keeping the wagon in the yard at Agra East Bank 
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after arrival and sending it back next moming to Agra Fort. 
When the wagon arrived next morning at Agra Fort, one scal 
was found tampered with, and the two bales were missing. It is, 
therefore, quite clear that the bales were removed from the 
wagon during the night, probably when the wagon was stationary 
in the yard awaiting its return to Agra Fort. In a big centre 
like Agra there must of necessity be a large area of lines, with 
rolling-stock standing upon them awaiting disposal, and we are 
told that the yard in this case is one of very considerable size 
and has no enclosing wall. The absence of an enclosing wall is 
immaterial but itis obvious that it is necessary for the railway 
in order to protect their own property and the property of 
consignees, that they should have watchmen upon the premises 
during the night, usually described as watch and ward chaukidars, 
and there being no evidence and no legitimate inference that 
these men are either insufficient in number, or fail to do their 
duty as watchmen, it would be wrong to draw the inference that 
there was any negligence properly so-called on the part of the 
railway, that is to say, the railway do their best to protect their 
own anc other people’s property during the night when it has 
necessarily to remain standing. This is the aspect of the case, 
which the learned Judge has failed to appreciate If wagons 
containing goods are kept standing durmg the night on the 
company’s premises, which are of course adequately lighted, and 
which are guarded by an adequate supply of watchmen, it is 
humanly impossible for a bale containing 4$ maunds of weight 
ta be stolen from a wagon, removed on to the linc, and conveyed 
across the open space of the company’s premises into the public 
road, by trespassers without the knowledge of those occupied in 
watching the premises. In this case that proposition is æ fortiori 
because it is proved that the’seal and rivet, which were tampered 
with, could not be tampered with by an ordinary individual 
without some instrument, and without making a noise certain to 
attract attention during the night. Those, who have slept near 
a railway station, will recognise how clearly and how far sound 
travels from a railway yard during the night. It is, therefore, 
to put it at the least, a legitimate inference to be drawn from 
the disappearance of these heavy articles from the railway 
premises at Agra during the night that the operation must have 
been done either by railway servants themselves, or by trespassers, 
with the connivance, if not the assistance, of the railway servants. 
Whichever it was, it iS a clear case of misconduct of those in 
charge of the yard during the night, which may be inferred from 
the defendant’s own account of the matter. There was, therefore, 
nothing left for the plaintiff to prove. The learned Judge said 
that the only two facts, which had been made out, were that one 
of the seals had been tampered with, and, secondly, that the bales 
in dispute were short. These facts, he adds,do not by them- 
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selves show misconduct. We agree, but that is not an adequate 
statement of the facts. 


The revision must, therefore, be allowed with costs. The 
two cases must go back to the Small Cause Court Judge for the 
assessment of damages. 


Revision allowed 


DEOKI alias DIBBO (Defendant) 
Versus 
JWALA PRASAD (Plaintiff )* 


- Hindu Law—Hindu widow—Suit for declaration by next male rever- 
stoner— Nearer female heir tntervening—Maintamability of suit— 
Specific Relief Act, section 42—Nearer female heir not impleaded 
in suit, effect of. 

i A mere presumptive reversionary heir, who has a mere possi- 
bility ol succession or spes successionis upon the death of a 
Hindu widow, is not entitled to maintain a suit for a declara- 

` tion of his so-called reversionary right. 


The words ‘‘reversionary heir” used by their Lordships of 
the Privy Council in Rani Anand Kuar v. The Court of Wards, 
I. L. R., 6 Cal., 764 at 772, did not mean only ‘reversionary 
heir to the full proprietary interest’ but included the female 
heir who would succeed immediately if the widow were to die 
at that moment and therefore the general rule laid down in 
that case is not inapplicable to the case where a nearer female 
heir intervenes provided that she would be the heir to the 
estate if the widow were to die at that moment. 


Khaman Singh v. Bala Baksh, 1. L. R., 6 All., 428, Bal 
Gobind v. Ram Kumar, I. L. R., 6 Al., 431, Lshwar Narain 
v. Janki, I. L. R., rg All., 132, Hanuman Pandit y. Joti Kun- 
war, [1908] A. W. N., 207, Raja Debt v. Umed Singh, I. L. R., 
34 All, 207; Zakhpati v. Ram Bodh Singh, L. L. R., 37 All., 
350 and Ram Yad v. Ram Bhira, 4 Patna L. J., 734, referred 
to and discussed. è 


When there is a nearer female heir intervening it cannot be 
said by any stretch of the language that the next male heir is 
the person who would succeed if the widow were to die at that 
moment. 


Although the existence of a nearer female heir cannot always 
be ignored by the next male heir, there may be special circum- 
stances, even without any express proof: of refusal, concurrence 
or collusion on her part, in which a court may exercise its 
discretion and grant the declaratory relief to a remoter heir. 


There is nothing to preclude a remote reversioner from 
joining or asking to be joined in the action brought by the 
* F. A. No. 266 of 1925 
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presumptive reversioner, but a suit cannot fail merely on the 
technical ground that a nearer female heir had not been 
impleaded although the relief to be granted was really to her 
benefit. i 
Venkata Narayan v. Subba Ammal, I. L. R., 38 Mad., 406 
_ and Kesho Prasad Singh v. Sheo Pargash Ojha, 19 A. L. J. R., 
749, followed. A l 
FIRST APPEAL froma decree of MIRZA NADIR HUSAIN, 
Second Additional Subordinate Judge of Aligarh. 


Panna Lal, for.the appellant. 
Kailas Nath Kaiju, for the respondent. _ 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit fora declaration that the plaintiff was the next male heir of 
the deceased Hoti Lal and a will set up by his widow Musammat 
Deoki in her favour alleged to have been dated the .28th of 
October, 1922 was a false and spurious document. The deceased 


‘Hoti Lal had left a daughter Musammat Prembati who would 


succeed to the estate if her mother were to die, but the plaintiff 
has not‘impleaded her. She is in fact an unmarried minor girl 
of tender years and is under the protection of her mother. The 
claim was mainly contested by the widow, Musammat Deoki, who 
pleaded that the deceased had one day before his death executed 
an unregistered will in her favour conferring upon her an absolute 
estate. The property in dispute consists of a one-sixth share in 
two markets anda one-third share in two residential houses. 
The defendant further pleaded that the plaintiff was not the next 
immediate reversioner and was not entitled to maintain the suit 
for declaration. 


~ The court below has decreed the claim by granting the plaint- 
iff a declaration that the alleged will set up by the widow was a 
forged document. The defendant has accordingly appealed to 
this Court, and on her behalf both the right of the plaintiff to 
maintain the suit and the finding of the court below as regards 
the spuriousness of the will are challenged. 


As*regards the relief that the plaintiff would be the next male 
heir, itis now well settled that mere presumptive reversionary 
heir, who has a mere possibility of succession or spes successionis 
upon the death of a Hindu widow, is not entitled to maintain a 
suit for a declaration of his so-called reversionary right. A 


- reversioner as such cannot under section 42 of.the Specific Relief 


Act claim to be entitled to any legal character or any right to 
any property. Even assuming that the word ‘ right’ may include 
rights present, future vested or contingent, sucha declaration 
would be refused as it would be premature. As the actyal succes 
sion will depend upon the state of things existing when the widow 
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dies, itis impossible to predicate at this moment who would be 
the reversionary heir of the deceased full proprietor. The declara- 
tion sought therefore is futile and must be refused. Indeed 


the ledrned advocate for the appellant has conceded that such a P 


declaration cannot be granted. 


The next question is whether in the presence of Musammat 
Prembati, the daughter, who would succeed immediately if the 
widow were to die, the present plaintiff, who is the male rever- 
sionary heir, is entitled to maintain the suit. In the leading case 
of Rani Anand Kuar v. The Court of Wards (*), their Lordships 
of the Privy Council laid down the general rule that a declaratory 


suit 
“must be brought by the presumptive reversionary heir,—that is to say, 


by the person who would succeed if the widow were to die at that moment 
seeeeeceeeeeeeseand that such a suit may be brought by a more distant 
reversioner if those nearer in succession are in collusion with the widow, 
or have precluded themselves from interfering...................-if the 
nearest reversionary heir refuses, without sufficient cause, to ‘institute 
proceedings, or if he has precluded himself on his own act or conduct 
from suing or has colluded with the widow, orconcurred in the act 
alleged to be wrongful the next presumable reversioner would be entitled 
to sue. In such a case................the court must exercise a judicial 
discretion in determining whether the remote reversioner is entitled to 
sue, and would probably require the nearer reversioner to be made a 
party to the suit ”. 
Following this case it was held in Khaman Singh v. Bala 
Bakhsh (°) that without proof of any connivance or collusion be- 
tween a Hindu widow and her daughters, a collateral reversioner 
was not entitled to maintain sucha suit. On the other hand 
another Bench held in Bal Gobind v. Ram Kumar (°) that ‘the 
existence of female heirs, whose right of succession cannot surpass 
a widow’s estate, does not affect the suit of the nearest presump- 
tive reversionary heir to the full ownership of the estate, and that 
such presumptive heir can maintain a suit for declaratory relief 
eee ek wes irrespective of the question of collusion or concur- 
rence by such female heirs’. The former Allahabad case was 
followed in Jshwar Narain v. Janki (*). The latter c@se was 
approved of in Hanuman Pandit v. Joti Kunwar (°) and in Raja 
Debi v. Umed Singh (°) where it was held that 
‘aremote reversioner presumptively entitled to the full ownership of 
the property can maintain such a suit as this, where the immediate 
reversioner is a female, who will take, if anything, a limited or life estate 
only, her existence offering no bar to the maintenance of the suit’, 
It was pointed out in this last mentioned judgment that the 
Madras, Calcutta and Oudh Courts had taken the same view of 


(1) I. Lẹ R., 6 Cal., 764 at 772 (2) I. L. R. 6 All., 428 
(3) I. L. R., 6 All., 431 (4) I. L. R., 15 All., 132 
(5) [1908] A. W. N., 207 (6) I.L. R, 34 All., 207 
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the Privy Council case. The same principle was accepted in 
Lakhpati v Ram Bodh Singh (*). The Patna High Court also has 
taken the same view in Ram Yad v. Ram Bhira (°). There is 
thus a clear preponderance of authority in favour of the view that 
a reversioner to the full proprietary estate is entitled to maintain 
a suit without showing collusion between the nearer female heir 
and the widow, and that the principle laid down by their Lord- 
ships of the Privy Council has no application where the next heir 
is a female and as such entitled only to a life-estate. But with 
great respect we would point out that all the learned Judges 
have ignored the significance of the definition of the words ‘pre- 
sumptive reversionary heir’ as given by their Lordships them- 
selves, and have introduced the words ‘to the full proprietary 
interest’ which are not to be found in that definition. In Rani 
Anand Kunwar's case their Lordships at page 772 stated 
‘must be brought by the presumptive reversionary heir,— that is to say, 
by the person who would succeed 1f the widow were ‘vy die at that moment”. 
When there is a nearer female heir intervening it cannot be said 
by any stretch of the language that the next male heir is the 
person who would succeed if the widow were to~die at that 
moment. In face of this clear language we are unable to agree 
that the words “reversionary heir” used by their Lordships meant 
only ‘reversionary heir to the full proprietary interest’ and did 
not include the female heir who would succeed immediately if 
the widow were to die at that moment. Although there have 
been expressions of the contrary ` view by so many eminent Judges, 
we feel it our duty to give effect to the clear language used by 
their Lordships and hold that the general rule laid down in Rani 
Anand Kunwars case is not inapplicable to the case where a 
nearer female heir intervenes provided that she would be the 
heir to the estate it the widow were to die at that moment. The 
rule that the next immediate reversioner should have the right 
of suit in the first instance has been re-affirmed by their Lordships 
of the Privy Council in the case of Venkata Narayana v. Subba 
aan (*). There it was held that 
‘a suit by the presumptive reversioner 18 a representative suit on behalf 
of tke general body of reversioners, and on the death of the presumptive 
reversioner the next presumable reveisioner is entitled to continue the 
action. The tight to relief on the part of reversioners exists severally 
in order of succession and arises out of the one and the same transaction 
impugned as invalid and not binding against them as a body ”. 
Can a suit brought by a daughter be thrown out on the ground 
that she is not the presumptive reversioner as contemplated by 
their Lordships ? 


At the same time we fully appreciate the difficulties which 


(1) I. L. R., 37 All., 350 at 352 
(2) 4 Pat. L. J.,734 (3) I.L. R., 38 Mad., 406 
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might arise if the courts were to insist on strict proof of collusion, 
concurrence or carelessness on the part of the next female heir 
for in many cases such strict proof may not be forthcoming, and 
lapse of time may make available evidence disappear. But in 
our opinion the solution of the difficulty does not lie in saying 
that the general rule laid down by their Lordships of the Privy 
Council is inapplicable where a female heir intervenes, but in 
recognising that the instances mentioned by their Lordships, when 
the next presumable reversioner can sue, were not intended to 
be absolutely exhaustive. Their Lordships remarked at page 772 
“in such case, upon a plaint stating the circumstances under which the 
more distant reversionary heir claims to sue, the court must exercise a 
judicial discretion in determining whether the remote. reversioner is 
entitled to sue, and would probably require the nearer reversioner to be 
made a party to the suit’’. 
It follows that although we are unable to hold that the existence 
of a nearer female heir can always be ignored by the next male 
heir, we are prepared to concede that even without any express 
proof of refusal, concurrence or collusion on her part there may 
be special circumstances in which a court may exercise its dis- 
cretion and grant the declaratory relief to a remoter heir. 


Another serious difficulty in the way of the plaintiff is caused 
by the unfortunate omission to implead Musammat Prembati. 
The learned advocate for the plaintiff replies and says that once 
the right of the remoter reversioner to sue is established, there 
is no rule which requires that the nearer heir should be impleaded. 
He has brought to our notice that at least in some cases of the 
Allahabad High Court the nearest female heir had not been 
impleaded and nevertheless the declaration was granted. In 
Bal Govina’s case the existence of the daughter Musammat 
Phulera was discovered only at the trial and made certain after 
the finding of the first court that she was still alive. Similarly 
in Lakhpatz’s case Sarju Dei alleged to be the legitimate daughter 
of Jita was not a party and the case proceeded on the assumption 
that her presence, even if proved to be legitimate, would not 


“prevent the plaintiff from suing. ; . 
In Rani Anand Kunwar's case on top of page 793 their 
Lordships remarked “The court. . , . . would probably 


require the nearer reversioner to be made a party to the suit’’. 
Again in Venkata RRA VANE v. Subba Ammal (*) their Lordships 
said : °. à 
“There is nothing to preclude a remote reversioner from joining or 
asking to be joined in the action brought by the presumptive reversioner 
or even obtaining the conduct of the suit on proof of laches on the part 
of the plaintiff or collusion between him and the widow or other female 
whose gcts are impugned ”. 
(1) LL. R., 38 Mad., 406 


CIVIL 


1928 





DEOKI alzas 
DIBBO 
U. 
JWALA 
PRASAD ° 
Sulaiman, J. 


. 





DEOKI alras 
DIBBO 
U: 
JWALA 
* PRASAD 


Sulaiman, J. 


454 HIGH COURT [A. L. J. R. 


This undoubtedly recognises more than one reversioner being a 
party to the suit. Similarly one of us in the case of Kesko 
Prasad Singh v. Sheo Pargash Ojha(*) referred to the propriety 
of impleading other reversioners to a representative suit. As 
the relief to be granted is a discretionary relief it cannot be 
urged that the non-joinder of the nearest reversioner is by virtue 
of Order 1, rule 9 of no consequence even when she may be 
prejudiced adversely by the result of the suit. All the same, a 
Suit cannot fail merely on the technical ground that she has not 
been impleaded, although the relief to be granted is really to 
her benefit. 


We accordingly propose to consider the case on its merits 


-and postpone the consideration of the question whether we should 


or should not exercise our discretion in granting the declaration 
till we have examined whether the finding of the court below as 
regards the disputed will is or is not correct. 


[Their lordships discussed the evidence and continued]. 


Having regard to all these circumstances we are of opinion 
that the finding of the court below that the will has not been 
proved to be genuine cannot be disturbed in appeal. 


If the will is declared to bea forged document the result 
will be that the absclute estate does not devolve on the widow 
but she only gets a Hindu widow’s estate. Musammat Prem 
Bati, her daughter if she survives her, would then be the next 
heir to the estate. On the other hand, if the will were a genuine 
document the widow would become the absolute proprietor of the 
property and might dispose of it to any one she likes even to the 
exclusion of her daughter. Having regard to these circumstances 
we are of opinion thatit is to the interest of the minor Musam- 
mat Prem Bati, who has unfortunately not been impleaded in 
this case but is entirely under the guardianship and control of 
the widow that it should be declared that the will is not a genuine 
document and does not destroy the reversionary interest to the 
estate of the deceased Hoti Lal. We would therefore dismiss 
the appeal with costs. 

i Appeal dismissed 


(1) [1921] 19 A. L. J. R., 749 
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DHANPAT RAI (Defendant) 
i versus 
POORAN AND OTHERS (Plaintiffs) * 


Agra Tenancy Act (II of ro90r), sections 97 and 97 (1) (b)—Jnappli- 
cabtlity of—Attestation in lieu of regtstratton—Enhancement of rent 
exceeding Rs. 100 under compromise—Non-registration, effect of. 

Any agreement for the payment of enhanced rent must be by 
registered instrument and as the attestation provided for by 
section 97 of the Tenancy Act is only an alternative provided 
in certain cases in place of registration, section 97 (1) (4) must 
also apply to cases of enhancement; and where the total rent 
stipulated for including the enhancement amounts to more than 
Rs. 100, then section 97 can have no application, Dat Prasad 
Singh v. Gopal Ram, 14 A. L. J. R., 57, referred to, 

SECOND APPEAL from a decree of J. ALLSOP ESQ., District 

Judge of Aligarh, modifying a decree of BABU MAHADEO 

PRASAD, Assistant Collector, First Class. 


Girdhari Lal Agarwala, for the appellant. 
Panna Lal, for the respondents. 
The following judgments were delivered :— 


Boys, J.—This was a case in which a landlord zamindar 
distrained for rent on the basis that the rent was Rs. 114. The 
tenant has brought this suit in 1923 under section 142 of the 
Tenancy Act II of 1901 fora declaration that distraint on the 
basis of a rent of Rs. 114 was illegal, and that the real rent was 
Rs. 70; that the rent had all along been Rs. 70 and it had never 
been legally enhanced. The defendant’s answer accepted that 
the rent was originally Rs. 70, but alleged that the defendant 
had been compelled to sue to eject the tenant, the present 
plaintiff, and that that suit had resulted in a compromise by the 
terms of which the plaintiff agreed to pay Rs. 114 rent, provided 
that the zamindar accepted that he hada right of occupancy. 
The trial court held that the real rent was Rs. 1I4 and dismissed 
the suit. The lower appellate court allowed the appeal and 
decreed the suit holding that the alleged enhancement to Rs. 1 14 
was not in accordance with law. The zamindar defendant has 
appealed to this Court. On his behalf‘ we were referred to 
section 97 of the Tenancy Act, and ït was alleged that what 
had in fact occurred in the proceedings in the ejectment suit 
amounted to the attestation provided for by section 97. At 
the first hearing before me alone I was referred to the 
decision of Mr. Justice Piggott in Dat Prasad Singh v. 
Gopal Ram (+) in which he had held, on facts which I was 


* S. A. No. 1076 of 1925 
(1) [1915] 14 A. L. J. R., 57 
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CIVIL unable to distinguish in any material particular from the present, 
1928 that section 97 was not applicable. We were then concerned 
— with such form as might be required by law in the attestation. 

ee Feeling unable to agree-with the view of Mr. Justice Piggott and 

further considering that it was undesirable that there should be 


v, 
e PooRAN two different decisions on two sets of facts which were indis- 


Boys J. tinguishable, I referred this case to the present Bench. 


A new point has however now been drawn to our attention 
in the course of the argument by the counsel for the respondent 
which found no mention at the first hearing. Itis objected now 
on behalf of the respondent that section 97 (1) (4) shows that 
in the present case section 97 can have no application. With 

Boon this contention we are both clearly in agreement. The alleged - 
compromise stipulated that the rent should be understood to be 
increased from Rs. 70 to Rs. 114, an enhancement of Rs. 44. 
This is in terms a stipulation fora rent exceeding Rs. 100 
annually, and the application of section 97 would thereby be 
excluded. It is, of course, contended on behalf of the appellant 
that the compromise only concerned the enhancement of Rs. 44, 
and that therefore the application of section 97 was not barred 
But itis clear that the attestation provided for by section 97 is 
only a substitute for the registraticn thatis required by sec- 
tion 47 (a). It is clear that any agreement for the payment of 
enhanced rent must be by registered instrument, and as ıt is 
ciear that the attestation provided for by section 97 is only an 
alternative provided in certain cases in place of registration, 
section 97 (1) (6) must-also apply to cases of enhancement ; arid 
where the total rent stipulated for, including the enhancement, 
amounts to more than Rs. 100, then section 97 can have no 

aas application. This point is sufficient to conclude the appeal, and 
had it been taken at the first hearing there would have been no 
necessity for this reference. f 


The appeal is dismissed with costs. 
MUKERJI, J.—I agree in dismissing the appeal. 


~ 


; : Appeal dismissed 
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PRIVY COUNCIL 


MUSA MIYA walad MAHAMAD SHAFFI 
AND ANOTHER (Defendants) 
VEVSUS 
KADAR BAX walad KHAJ BAX (SINCE 
DECEASED AND ANOTHER (Plaintiffs)* 


Mohamedan Law—Gift—By grandfather ın favour of daughter’s 
minor sons living with him—Transfer of possession, when neces- 
sary. 

The rule that in the case of the gift by a father or other 
guardian in favour of his minor son or ward change of posses- 
sion is not absolutely necessary and the law will presume the 
subsequent holding of the property to be on behalf of the 
minor, should not be extended. Where, therefore, a person 
announced his intention of making a gift orally in favour of 
the minor sons of his daughter, who along with her husband 
and her children was living with and maintained and supported 
by him, but there was no delivery of possession to the donees 
or relinquishment of control by the donor, de/d, that the gift 
was for want of delivery of possession invald. Under such 
circumstances, the maternal grandfather could not be regarded 
as the guardian of his daughter’s sons. Ameeroontssa Khatoon 
v. Abedoonissa Khatoon, 2 I. A., 87, referred io. 

APPEAL from a decree of the High Court of Judicature at 

Bombay. 


Siv.G. R. Lowndes and J. M. Parikh, for the appellants. 
The other side was not represented. 


The following judgment was delivered by . 

__ SIR-LANCELOT SANDERSON.—This is an appeal by Musa Miya 
walad~Mahamad Shaffi,a- minor, and Isa Miya lias Mahamad 
Ismail Khan walad Mahamad Shaffi; who were defendants ‘18 and 
19 in the suit, against the- judgment and decree dated the 6th 
December, 1923, of the High Court of Bombay, which varied the 
decree of the learned Subordinate Judge who tried the suit. 


The suit was brought on the 6th January, 1919, by Kadar 
Bax Khaj Bax, who is now dead ; his representatives are the first 
respondents in this appeal. 

The plaintiff claimed as one of the-heirs under Mohammedan’ 
law of-one Abdul Rasul,a Sunni’ Mohammedan, a three-eighth 
share of the properties scheduled in the plaint and left by the said 

OET A " * P.C, A. No. 104 of1926 N po ausi ech 
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Abdul Rasul, who was his brother. He alleged that Abdul Rasul 
died, leaving him surviving as his heirs a widow, Sahebjan (who 
was the first defendant, and who is now dead), a daughter, 
Rahimatbi (who was the second deferdant and who is the second 
respondent in this appeal), and his brother, the plaintiff: that 
according to Mohammedan Jaw the widow was entitled to one- 
eighth, the daughter to one-half, and the plaintiff to three-eighths ; 
he alleged that the widow and the daughter and their tenants 
(defendants 3 to 17) were in possession of the above-mentioned 
property. 

The widow and the daughter filed a joint written statement 
stating that in 1910 Abdul Rasul gave all his properties to his 
grandsons the appellants, who are the sons of his daughter 
Rahimatbi, under an oral gift, and informed their father, Maham- 


‘mad Shaffi, of the same by a letter ; that the grandsons were from 


their birth brought up by Abdul Rasul and lived with him; that 
on the 18th April, 1911, Abdul Rasul wrote another letter to 
Mahamad Shaffi informing him that the writer’s grandsons should 
be the owners of his property after his (Rasul’s) death; that 
the letter constituted the will of Abdul Rasul ; that by virtue of 
the oral gift or in the alternative of the will, the grandsons have 
become owners of Abdul Rasul’s property; that the grandsons 
through their father were in possession of the property; and that 
the plaintiff was not entitled to any relief. 


The tenants (defendants 3 to 17) did not appear and are not 
parties to this appeal. 


The appellants (defendants 18 and 19) were made parties to 
the suit on their own application. By their joint written state- 
ment they denied the right of Abdul Rasul’s heirs to recover 
any part of his property, and supported the pleas raised by their 
grandmother and mother with regard to the gift and the will. 
They further stated that even after the gift they (the appellants) 
continued to live with their grandfather who managed the pro- 
perties given to them, that their grandfather believed that his 
possession was for and on behalf of his minor grandsons, and 
that the gift to them was valid under Mohammedan law. In the 
alternative, they pleaded that the letter of the 18th April, 1911, 
from Abdul Rasul to their father constituted a will in their favour 
under Mohammedan law. 


. The plaintiff, in reply, denied that there was any valid gift 
or will, and contendéd that the letters in support of the gift or 
will were not genuine. ~. 


The learned Subordinate Judge held that there was no valid 
gift in favour of the defendants 18 and 19. He however held 
that the, letters, exhibits 122:to 126, when read together, express- 
ed ‘an intention on the part of Abdul Rasul.that his grandsons, 
the defendants 18 and “ig, should have his property after his 
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death, and that they constituted the will of Abdul Rasul. He 
decided that the will was invalid according to Mohammedan law 
for more than one-third of the property of the testator unless 
the heirs consented thereto after the death of the testator; he 
held that the defendants Nos. 1 and 2, viz., the widow and the 
daughter of Abdul Rasul, had given their consent, and conse- 
quently he made a decree in favour of the plaintiff for one-fourth 
‘share of the moveable and immovable property specified in the 
decree ; he directed a partition, and held that the defendants 18 
and I9 were entitled to the remaining thrée-fourths share. 


Both the defendants 18 and 19 and the plaintiff appealed to 
the High Court against the learned Subordinate Judge’s judgment. 


The two appeals were heard together. 


The High Court dismissed the appeal presented by the defend- 
ants 18 and 19 and allowed the plaintiff’s appeal to the extent 
that in substitution for the decree passed by the Trial Court the 
High Court declared that the plaintiff was entitled on partition 
to a three-eighth share in the propeity left by Abdul Rasul, with 
the exception of certain property mentioned therein, to which it 
is not necessary to refer in detail. 


The learned Judges came to the conclusion that the letters 
upon which the learned Subordinate Judge relied did not con- 
stitute a will of Abdul Rasul. 


The learned counsel who appeared for the appellants in this 
appeal stated that he was not able to support the learned Sub- 
ordinate Judge’s judgment in respect of the will, so that the only 
point relied on in this appeal was that there was a valid gift by 
Abdul Rasul to his grandsons on or about the 1st October, 1910, 
vig, on the occasion when-he is alleged to have given a feast 
and made an announcement of the gift of his property to his 
grandsons. i 

The question is still further narrowed, because the learned 
` counsel agreed that there are concurrent findings of fact by the 
two Courts in India that there was no transfer of possession of 
the property by Abdul Rasul to his grandsons, defendants 18 ahd 
19, or to anyone on their behalf, and the learned counsel did not 
dispute these findings. 


The learned counsel, however, argued that in view of the 
facts of this case and the relationship between Abdul Rasul and 
his grandsons, the gift was complete “without any transfer of 
possession, according to Mohammedan law, and that the posses- 
sion and management by Abdul Rasul after the gift was on 
behalf of his grandsons l 

Their Lordships have not had the advantage of hearing 
counsel on° behalf of the respondents, but they are indebted to 
the learned counsel who appeared for the appellants, for drawing 
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their attention to the evidence and to all the points which were 
material, whether they would weigh against or for the argument 
which the learned counsel presented. 


There is no doubt that the case has to be decided according 
to Mohammedan law, and that the chapter on gifts in the Transfer 
of Property Act, 1882, is not applicable, see section 129. 


Their Lordships are of opinion that a correct statement of the 
law on the question under consideration is to be found in the 
material clauses of chapter V of Macnaghten’s “ Principles and 
Precedents of Mohammedan Law”, published in 1825. They are 
as follows :— , 

“(1) A gift is defined to be the conferring of property without a 
consideration. - 

“© (2) Acceptance and seizin, on the part of the donee, are as necessary 
as relinquishment on the part of the donor. 

“ (4) It is necessary that a gift should be accompanied by delivery of 
possession and that seizin should take effect immediately or at a sub- 
sequent period by desire of the donor. 

“ (8) A gift cannot be implied. It must be express and unequivocal, 
and the intention of the dono: must be demonstrated by his entire relin- 
quishment of the thing given, and tue giftis null and void where he 
continues to exercise any act of ownership over it. 

‘*(g) ‘The case of a house given to a husband by a wife and of propeity 
given by a father to his minor child form excepézons to the above rule. 

“ (10) Formal delivery and seizin are not necessary in the case ofa 
gift to a trustee having the custody of the article given, nor in the case 
ofagift to a minor. The seizin of the guardian in the latter case is 
sufficient ’’. 

The statement of the law in Macnaghten’s “ Principles and 
Precedents of Mohammedan Law” was approved by the Judicial 
Committee in Amecroonissa Khatoon v. Abedoonissa Khatoon(’) 
and at page 104, after referring to the statement of the law made 
by the High Court, their Lordships stated that :— 

“ Where there is on the pat of a father o1 other guardian a real and 

e dona fide intention to make a gift, the law will be satisfied without change 
ofepossession and will presume the subsequent holding of the property 
to be on behalf of the minor”. 


The defendants 18 and 19, grandsons of Abdul Rasul, were 
minors at the time of the alleged gift, and the real question in 
appeal is whether the faets of this case bring it within the above- 
mentioned exception, for, as already stated, the appeal has to be 
decided upon acceptance of the finding that there was no delivery 
of possession of the property by Abdul Rasul to his grandsons, 
and that there was no relinquishment of control by Abdul Rasul 
over the said property until his death. 


(1) 21. A., 87 
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The material facts of this case are as follows :—Abdul Rasul 
was an officer in the Forest Department ; he retired* about 14 or 
15 years before the trial of the suit,,which was heard in 1921. 
His only daughter, Rahimatbi, the mother of the defendants 18 
and 19, lived with her father, Abdul Rasul, even after her 
marriage with her husband, whose name is Mahammad Shaffi. 


It appears from the evidence of Mahammad Shaffi that, 
although he owned some lands ata place called Shahada, he was 
generally living with Abdul Rasul, and ‘only occasionally at 
Shahada, and their Lordships think it must be taken as a fact 
that Rahimatbi, her husband Mahamad Shaffi, and her two 
children, the defendants 18 and 19, lived in the house of Abdul 
Rasul at one place or another, and that they were maintained by 
Abdul Rasul, if not entirely, at any rate, to a large extent. 


In 1910 Abdul Rasul decided to make a pilgrimage to Mecca, 
and it is the case of the appellants that on the Ist October, 1910, 
viz., on the occasion of the 26th day of Ramazan, Abdul invited 
several persons to dinner, and that after the dinner he announced 
to the persons then assembled that as he was going to Mecca he 
had made a gift of his property to his two grandsons and made 
them the owners thereof, that this announcement was made known 


to the ladies of the household at Abdul Rasul’s request, that ` 


Mahamad Shafi was then at Shahada, and that Abdul Rasul 
wrote to-him and informed him that “ now both the children, 
Essen Mian and Moosa Mian, are the owners of my property ” 


There was no mutation of the names and no deed was 
executed. 


Abdul Rasul was away on pilgrimage about three months and 
returned in January, 1911. On his return, Abdul Rasul resumed 
the management of his property; the lands had been previously 
let to tenants, and apparently there was little, if anything, to be 
done in respect thereof in his absence. 


Certain lands which belonged to Abdul Rasul had been pur- 
chased for him in the name of his brother, and in September, 
1913, two deeds of conveyance were executed and the property 
specified therein was conveyed to Abdul Rasul. . 


The learned Judge pointed out that “though there were 
several occasions on which Abdul Rasul could have put forth 
the ownership of the boys,he does not seem to have availed 
himself of any of. them ”. e J 


The correctness of this finding was not disputed by the 
learned counsel for the appellants. 


Abdul Rasul died at Chopda in June, 1918, and it must be 
taken as a fact that after his return from Mecca in January, 1911, 
he rematned in possession of the property and managed it until 
his death. 
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Their Lordships’ attention has not been drawn to any evidence 
which would go to show that during that time Abdul Rasul in 
any way intimated that he regarded himself as a trustee for his 
grandsons or that he was in possession of the property on their 
behalf. 


The suit was brought in January, 1919. 


The learned Judges of the High Court seem to have been 
of the opinion that there was no actual gift, though Abdul Rasul 
had expressed an intention to make a gift of the property to the 
grandsons. 


The learned Judge, who tried the case, however, was ap- 
parently of opinion that Abdul Rasul had made the above; 
mentioned announcement of gift, but that the gift was not 
complete as there was no delivery of possession. 


Though not deciding the point, their Lordships are of opinion 
that it may be assumed for the purposes of this appeal that 
Abdul Rasul did announce, on the Ist of October, 1910; to his 
assembled friends that he had made a gift of his property to his 
grandsons. ° 


The question remains whether, in the absence of any delivery 


` of possession or any relinquishment of control by Abdul Rasul, 


that was sufficient to constitute a complete gift according to 
Mohammedan Jaw. In other words, do the above-mentioned 
facts bring this case within the exception to the general rule, 
which has been hereinbefore referred to. 


Their Lordships are of opinion that they are not at liberty 
to extend the exception, and giving to the words thereof their 
natural meaning they are of opinion that this case is not within 
the exception. i 


It is nota case of a gift by a father or mother toa minor ; 
nor isita case of a guardian making a gift to his charge or 
charges. It is true that Abdul Rasul seems to have maintained 
and brought up his grandsons from the time of their birth until 
his death; but during that time the father and mother of the 
two’ minors were also living with Abdul Rasul, with occasional 
visits by the father to his own land. 


It is obvious that Abdul Rasul was a man of property and 
able and willing to support in his own house, his daughter, her 
husband and family. ° 


Their Lordships are unable to hold that those facts are 
sufficient to constitute Abdul Rasul a guardian within the.meaning 
of the exception, so as to-make a gift by him to them complete 
without any dekvery of possession or relinquishment of control 
over the property by him. . f 

Considerable reliance was placed by the learned counsel for 
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the appellants on Case XIX Q. 2,R. 2, in the Precedents of Civil 
Gifts given by Macnaghten in the 1825 edition. 


1928 


In that case a reference is made to the Hidaya which runs as Musa muy À 


follows :— g * walad 
“u ; : MAHAMAD 
lfa father make a gift of something to his infant son, the infant by SHAFFI 
viitue of the gift becomes proprietor of the same provided, etc. The ? 
same rule holds when a mother gives something to her infant son whom KaDaR Bax 


she maintains and of whom the father is dead and no guardian provided KHAJ BAX 
and so also with respect to the gift of any other person maintaining a 

rere s Sir Lancelot 
child under these circumstances ”’, Sanderson, 





In their Lordships’ opinion this precedent does not support 
the appellants’ case ; on the contrary, it seems to be against their 
contention. 


The rule applies to the case of a mother making a gift to 
her infant son whom she maintains oz/y when the father is dead 
and no guardian has been provided. 


The rule applies also to the gift by any other person main- 
taining a child “ uzder these circumstances ” , t.e.,when the father 
is dead and no guardian has been provided. This seems to imply 
that when the father, who is the natural guardian of his infant 
children, is alive and has not been deprived of his rights and 
powers of guardian, the above-mentioned rule will not apply. 


At all events it may safely be said that the conditions contem 
plated in the aforesaid rule cannot be found in this case, because 
the father of the minors was alive, and was actually living with 
‘his wife and children in the house of Abdul Rasul, and was in a 
“position to exercise his rights and powers as a parent and 
guardian, and to take possession of the property on behalf of his 
children. - 

It was not denied that if the alleged gift by Abdul Rasul to 
the grandsons was not complete according to Mohammedan law, 
the share decreed by the High Court to the plaintiff was correct. 


For these reasons their Lordships are of opinion that the 
appeal should be dismissed, that as there was no appearance for 
the respondents no order for costs should be made, and they will 
humbly advise His Majesty accordingly. 

Appeal dismissed 

T. L. Wilson’ & Co.—Solicitors for the appellants. 
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CIVIL ABDUR RAHIM AND OTHERS (Plaintiffs) 


S : versus 2 
SYED ABU MAHOMED BARKAT ALI SHAH 
(SINCE DECEASED) AND OTHERS (Defendants)* 





December, 2 
LORD 
T TA Code of Civil Procedure, 1908, section (92)—‘‘Further or other relief” 

“ALI, in clause (h) must be taken to mean relief of the same nature as 


SIR JOHN clauses (a) to (g)—Mohammedan Law—Wagi—Private right of 
WALLIs, stiile 


LANCELOT The words ‘‘such further or other relief as the nature of the 

SANDERSON case may require’? must not be taken to mean azy relief other 
than (a) to (g) that the case of an alleged breach of an express 
or constructive trust may require in the circumstances of any 
particular case. First; because the words “‘ further or other 
relief’? must on general principles of construction be taken to 
mean relief of the same natuie as clauses (a) to (g). Secondly, 
because such construction would cut down substantive rights 
which existed prior to the enactment of the Code of 1908, and’ 
it is unlikely that in a Code regulating procedure the legislature 
intended without express words to. abolish or extinguish 
substantive rights of an important nature which admittedly 
existed at that time. 


- ; In a representative -suit brought by seven Mohammedans 
with the consent of the Advocate-General against the Mutawallı 
of a wakf, the plaint was subsequently amended by the addition 

pe : of certain strangers to the trust as parties and by the addition 

i ‘of a prayer that the property in suit might be declared wakf 

- property and not the personal property of these added 


+. defendants. A compromise was ultimately effected by which a’ 


portion of the property was recognised as the personal 
property of those strangers but to this only six of the plaintiffs 

were parties though a decree according to its terms was made. 

Later some other Mohammedans brought a fresh suit against 

those strangers and their alienees as also thé original plaintiffs, 

: * praying that the whole‘of the property might be declared’ to be 
“"* wayf property and the defendants moeh be’ restrained from 

+ ¿` _ obtaining possession. ... = - 


>> - Held, (x) that in so har as the nature of ‘ches suit was A E 
.bf the-amendments, vz., by: adding strangers to the trust as 
defendants and by prayers for relief not. covered by Section (g2),- 
the suit ceased to be one of a representative Charactér and the 

> uv decree based-on the compromise, such as it was, viz., by six only 
out of the seven plaintiffs i in.the suit, however binding. aS.against 
the consenting: partiés, cannot bind the rest of the public, 
Section (11), Explanation 6 has no application. 

(2) That inasmuch as no such relief as is specified in sub- 
section (1), section (92) was claimed in the suit, that section was 
no .bar to its maintainability without the sanction of the 
Advocate-General. 


*P, C. A. No. 56 of 1925 


£ 
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APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 


L. DeGruyther, K. C. and A. Majid, for the appellants. 
Sir G. R. Lowndes, K. C. and B. Dube, for the respondents. 
The following judgment was delivered by 


LORD SINHA.—This litigation arises in connection with an 
ancient mosque standing ona portion of Holding No. 221 in the 
Government Khas Mahal of Dihi Panchannagram, near Calcutta 
In a proceeding under Reg. II of 1819 between the Government 
of India as plaintiff and one Syed Miron Munshi of Kalinga as 
defendant, the whole holding, then 3 dighkas 11 coitas and 3 
chhataks in area (a portion has since been acquired under the 
Land Acquisition Act), was declared by the Revenue Authorities 
to be revenue-free as property dedicated long ago to religious 
uses, 7.2., a wakf, of which the said Miron Munshi was the then 
mutwallt. The mosque stood ona portion of this area and the 
rest of it was let out to tenants, the rents being appropriated for 
the expenses of the mosque. 


Mir Miran or Miron Munshi continued to hold this area of 
land as mutwalli of the mosque until his death about 70 years ago, 
and after him his son, Sheikh Mahommad Jan, succeeded him as 
mutwatli, Mahommad Jan died about 50 years ago, and thereafter 
his widow, Rukia Bibi, assumed the office of mutwalli. On the 
27th October, 1902, she executed a deed whereby she purported 
to nominate her son Mir Ramjan Alias her successor in the 
mutwalliship. 


Disputes having arisen, the heirs of Mahommad Jan instituted 
in 1907 a Suit No. 78 of 1907 in the Court of the Subordinate 
Judge of 24 Parganas, on the basis that Holding No. 221 was the 
secular property of Mahommad Jan and asking for partition there- 
of. A preliminary decree for partition was actually made in that 
Suit in 1908. On the 18th July, 1910, a Suit No. 48 of 1910 
was filed in the Court of the District Judge of 24 Parganas with 
the sanction of the Advocate-General under Section 92 of the 
Code of Civil Procedure of 1908 by seven Mohammedans as 
plaintiffs against Rukia Bibi as defendant. It was sought by 
that suit to obtain the removal of Rukia Bibi from the office of 
mutwatit, for accounts and for settling a scheme for the manage- 


ment of the said properties. The plaint in that suit was sub- 


sequently amended on the 15th December, t910 :— 

(1) By the addition of all the héirs of Mahommad Jan as 
defendants, who, it was alleged, were claiming the property as 
` their personal property ; and 

(2) by adding a prayer for the declaration that the property 
in suit wab wakf property and not the personal property of the 
defendants. : : 


59 


1927 


ABDUR 
RAHIM 


V. 
SYED ABU, 
MAHOMED 


- BARKAT ALI 


SHAH 


Lord Sinha. 
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No sanction of the Advocate-General was obtained for these- 
amendments, and apparently the Advocate-General had nothing 
further to do with that suit at any later stage. 


On the 15th September, 1911, a petition of compromise was 
filed in that suit on-behalf of plaintiffs 1, 2, 3, 4, 5 and 7 (ze., all 
the plaintiffs except plaintiff No. 6, named Rahimbuksh). The 
first two paragraphs of the petition were as follows :— 

“ That your petitioners have on consideration of all the circumstances 
and facts as disclosed in the evidence produced in the case and which the 
parties may produce on their behalf have decided that it would be to their 
best interest and in the interest of public for whose benefit the plaintiffs 
brought this suit to compromise the suit on the following terms and con- 
ditions :— 

“That out of the disputed property the portions shown in the plan 
herewith, filed and marked A, B, C, D, measuring I gha 1 cotta 
8 chhattaks, 24 sq. fr. (1 bgha i cotta 8 chhattaks and 24 square feet) 
should be declared a valid Mohamedan public religious and charitable 
endowment, a wakf’. 


The rest of the petition dealt with the appointment of new 
mutwallis and the future succession to the mutwalliship. On the 
16th of September, 1911, the following order was passed on the 
petition by the District Judge :— 

“The compromise has now been accepted by all parties to the suit., 

The terms are set out in the petition filed by the plaintiffs on the 15th 

September, to which a plan is attached. My previous order of 5th Sep- 

tember refers to a petition filed on behalf of ten defendants. 

“ A permission (petition ?) has now been filed on behalf of the remain- 
ing three defendants. 

“ Let a decree be drawn up in terms of the petition—a copy of the plan 
above referred to will form a part of the decree. 

“ No order is made as to costs”’ 


It would appear that the District Judge’s attention was not 
drawn to the fact that one of the plaintiffs was not a party to the 
compromise, nor is there anything on the present record to show 
that the learned Judge’s attention was drawn to the nature of the 
suit aş affecting a public religious trust. A decree was drawn 
upon the compromise petition on the 16th September, 1911. The 
effect of the consent decree was to declare by implication that, 
with the exception of 1 digha 1 cotta 8 chiattaks 24 square feet, 
which was admitted to be wakf, the rest of the holding amounting 
to 2 bighas 9 cottas’ 10° chhattaks and 16 sequare feet, ‘was 
secular property and as such belonged to the heirs of Mir 
Mahommad Jan, who had been added as party defendants by the 
amendment of the plaint. 

Thereafter these heirs alienated most of the latter part of the 


` property, and the present suit was brought on the. 2nd March, 
“1918, by five _Mohammedans of the neighbourhood against. the 
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heirs of Mahommad Jan and their alienees, as also the original Civil 
plaintiffs in Suit No. 48 of 1910 or their representatives. They 1027 
alleged that the partition decree in Suit No. 78 of 1907, as well — 

as the compromise decree in Suit No. 48 of 1910, were not ery 
binding upon them, and they also prayed that the whole of the z, 
then area of 3 ighas 8 cottas 3 chhattaks “may be declared SYeD ABU’ 
wakf property and the defendants restrained from obtaining eee 
possession either directly or by realising rents of the said lands ” SHAH 


The defence in substance was (1) that the lands in suit were Lord Sinha. 
not wakf; (2) that the suit was not maintainable by virtue of 
Section 92, sub-section 1, as no sanction of the Advocate-General 
had been obtained and the suit was not instituted in the District 
Judge’s Court, and (3) that the plaintiffs were barred by the rule 
of ves judicata. 


By his judgment dated 8th July, 1921, the Subordinate Judge 
held that the whole of the holding was wakf and that the plaint- 
iffs as worshippers in the mosque were entitled to maintain the 
suit in that court without the sanction of the Advocate-General, 
and that the compromise decree in Suit No. 48 of 1910 was 

«without jurisdiction and not binding upon them, and he accord- 
ingly passed a decree in favour of the plaintiffs. 


The High Court on appeal set aside thé judgment of the 
Subordinate Judge. They entertained considerable doubt as to 
the maintainability of such a suit as this without the sanction of 
the Advocate-General under Section 92 of the Code of Civil Pro- 
cedure, having regard to sub-section (2), which has been added to 
the corresponding Section 539 of the old Code of Civil Procedure, 
but they considered it unnecessary to decide the point, as they 

‘ were of opinion that the plaintiffs were bound by the rule of ves 
judicata and the suit should be dismissed on that ground. 


Two questions only have been argued before this Board. The 
first is whether the suit is maintainable in view of the provisions 
“of sub-section (2) of Section 92 of the Code of Civil Procedure, 
1908 ; and the second is whether the suit is barred by the rule 
of ves judicata under Explanation 6, Section 11, Civil Procedure 
Code. 


It is urged broadly on behalf of the respondents that a// suits 
founded upon any breach of trust for public. purposes of a chari- 
table or religious nature, irrespective of the relief sought, must 
be brought in accordance with the provisions of Section 92, Civil 
Procedure Code. 

The short answer to that argument is that the Legislature 
has not so,enacted. If it had so intended, it would have said so 
in express words, whereas it said, on the contrary, that only suits 

. Claiming any of the reliefs specified in sub-section (1) shall be 
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CIVIL instituted in conformity with the provisions of Section 92, sub- 
section (1). 

aanioe The reliefs specified in sub-section (1) (æ) to (Æ) do not 

RAHIM cover any of the reliefs claimed in this suit unless the words 

v. “further or other relief” in clause (4) can be held to cover 

"SYED ABU them. It is argued that the words “ such further or other relief 

BARKATALI as the nature of the case may require” must be taken, not in 

SHAH connection with the previous clauses (a) to (g), but in connec- 

Lord Sinka, tion with the nature of the suit, viz., any relief other than (a) to 

(g) that the case of an alleged breach of an express or con- 

structive trust may require in the circumstances of any particular 

case. Their Lordships are unable to accept this argument. 

First, because the words “further or other relief” must on 

general principles of construction be taken to mean relief of the 

same nature as clauses (a) to (g). Secondly, because such 

construction would cut down substantive rights which existed 

prior to the enactment of the Code of 1908, and it is unlikely 

that ina Code regulating procedure the Legislature intended 

. without express words to abolish or extinguish substantive rights 

of an important nature which admittedly existed at that time. 


It is a sound rule of mterpretation to take the words ofa 
statute as they stand and to interpret them ordinarily without 
any reference to the previous state of the law on the subject or 
the English law upon which it may be founded ; but when it is 
contended that the legislature intended by any particular amend- 
ment to make substantial changes in the pre-existing law, it is 
impossible to arrive at a conclusion without considering what 
the law was previously to the particular enactment and to see 
whether the words used in the statute can be taken to effect the 
change that is suggested as intended. For this reason it becomes . 
necessary to consider how the law stood prior to the enactment 
of Section 92 of the Code of Civil Procedure of 1908. — 


The first Code of Civil Procedure, Act VIII of 1859, con- 
tained no section specially relating to the administration of public 
trusts of a religious or charitable nature. The Code of 1877 for 
the first time introduced such a special section, viz., Section 539, 
where particular reliefs only were sought in such cases. - This 
was re-enacted in the Code of 1882. 


Section 92 takes the place of what was-Section 539 in the 
Code of 1882 as welkasthe Code of 1877, with certain changes, 
the most material of which are as follows :— 

(a) In the Relief Clauses under sub-section (1), clauses (a) 
and (æ), which did not appear in the Codes of 1877 and 1882, 
are inserted. > ' 

(b) Sub-section (2) is altogether new. : 

As regards clauses (2) and (d),it appears that there had, | 
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been some divergence of opinion as to whether Section 539 
authorised the removal of a trustee or the directing of accounts 
and inquiries. Most of the High Courts held that the power to 
appoint a new trustee necessarily involved the power to remove 
an old trustee. But the Madras High Court held to the contrary. 
The Legislature in 1908 adopted the former view, and inserted 
clause (a) expressly giving power to remove a trustee, in addition 
to the power to appoint new trustees (now clause (6)). 


Accounts and inquiries, though not expressly mentioned in 
the relief clauses, had been held. by some of the courts to be 
necessarily incidental to the power to remove an old trustee and 
appoint anew one. That power was expressly inserted by the 
present clause (æ). But the most important change was made 
by sub-section (2) of Section 92. 


Under tke Code of 1877, as well as the Code of 1882, the 
question had arisen whether Section 539 was mandatory and 
therefore all suits clazming any relief mentioned in Section 539 
should be brought as required by that section or whether the 
remedy provided by Section 539 was in addition to any other 
remedy that existed under the law for the redress of any wrongful 
action in connection with a public trust of a charitable or religious 
nature. Such rights, when claimed on behalf of the public or 
any section thereof, had been held to be capable of enforcement 
by a suit under Section 30 of those’ Codes (now replaced by 
Order 1, Rule 8) ; and it had also been held that private persons 
who had individual rights under such trusts could bring suits to 
enforce such individual rights by an ordinary suit without being 
obliged to bring a suit of a representative nature, as above 
mentioned. Great divergence of opinion had arisen in India in 
this connection, not merely as between the different High Courts, 
but between different Benches of the same court. The resulting 
uncertainty could only be removed by legislative enactment, and 
sub-section (2) of Section 92 was enacted to put an end to this 
difference of opinion. It accepted and enacted the view which 
had been taken by the Bombay High Court, as opposed to the 
view taken by the other High Courts generally, vzz., that a suit 
which prayed for any of the reliefs mentioned in Section 92 
could only be instituted in accordance with the provisions of that 
section. The words used in sub-section (2) are appropriate and 
sufficient if that was the purpose, but they are insufficient and 
inadequate if it was intended to make a‘complete change such 
as is suggested on behalf of the respondents. 


Their Lordships see no reason to consider that Section 92 
was intended to enlarge the scope of Section 539 by the addition 
of any relief or remedy against third parties, z.¢., strangers to 
the trust? They are aware that the courts in India have differed 
considerably on the question whether third parties could or should 
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be made parties to a suit under Section 539, but the general 
current of decisions was to the effect that even if such third 
parties could properly be made parties under Section 539, no 
relief could be granted as against them. In that state of the 
previous law, their Lordships cannot agree that the legislature 
intended to include relief against third parties in clause (A) 
under the general words “ further or other relief ”. 


The conclusion is that, inasmuch as the suit out of which 


‘this appeal arises did not claim any such relief as is specified in 


sub-section (1) of Section 92, that section was no bar to the 
maintainability of the suit without the sanction of the Advocate- 
General and in the Court of the Subordinate Judge. 


The only other question is whether the suit is barred by the 
rule of ves judicata, i.e., whether the compromise decree of the 
15th September, 1911, in Suit No. 48 of 1910 precludes the 
present plaintiffs from bringing this suit. Itis said that the 
previous Suit No. 48 of 1910 was instituted under the provisions 


-of Section 92 with the sanction of the Advocate-General, and 
therefore became a representative suit and the decree in that 


suit, whether by adjudication of the court or by consent of parties, 
is binding upon that section of the public which was represented 
by the plaintiffs in that suit, and therefore upon the plaintiffs in 
the present suit by virtue of Explanation 6 of Section 11 of the 
Code. - 


The learned Judges of the High Court were of opinion that 
the consent decree of 1911 could not be questioned on the 
grounds stated by the Subordinate Judge, as there was no want 
of jurisdiction of the Judge to entertain the suit, or to order the 
amendment as prayed for, or to direct a decree to be made on 
compromise of the suit. 


Their Lordships are unable to concur in this view. It is 
extremely doubtful whether a decree passed under the circum- 
stances of this case can be held to be ves judicata as against 
any persons other than those who consented to that decree. 


The „case of Jenkins v. Robertson (*) was based on Scottish 
Law and, as explained in the case of /n ve South American and 
Mexican Co., È) C. A. appears to lay down broadly that persons 
instituting a suit on behalf of the public have no right to bind the 
public by. a compromise decree, though a decree passed against 
them on contest would bind the public. It is not necessary for 
the purpose of this case to decide whether the law in India under 
Section 11 of the Code of Civil Procedure is the same as so 
explained. Their Lordships consider that, in so far as the nature 
of the suit was changed by the amendments mentioned, viz., by 


(1) 1 H.L. Se, 117 
(2) - [1895] 1 Ch., 37 
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adding strangers to the trust as defendants and by prayers for 
relief not covered by Section 92, the suit ceased to be one of a 
representative character and the decree based on the compromise 
such as it was, véz., by six only out of the seven plaintiffs in the 
suit, however binding as against the consenting parties, cannot 
bind the rest of the public. Section 11, Explanation 6, has no 
application to such a case. 


On both grounds, therefore, the arguments for the respond- 
ents fail, and their Lordships will humbly advise His Majesty 
that the decree of the High Court be set aside and the judgment 
and decree of the Subordinate Judge restored, with costs of the 
High Court appeal and the costs of this appeal. 

Appeal allowed 

W. W. Box & Co.—Solicitors for the appellants. 

Watkins & Hunter.—Solicitors for the respondents. 





HUSSAIN BIBI (Defendant) 
VEVSUS . 
SAYAD NUR HUSSAIN SHAH AND OTHERS (Plaintiffs) 


Mohamedan Law—Wak{—Mutwalli—Greunds for removal of— 
. Practice—Privy Counetl—True nature of the case disclosed for 
the first time in appeal. : ` 


Apart from the neglect of the duties of a mutwallı—mis- 
appropriation of income, dilapidation of the building, non- 
observance of the duties imposed by the deed of wak f—there 
are two principal elements which by themselves justify the 
removal of mutwallı from office, namely: first, the persistent 
setting up of a title by the mxtwalli to various portions, if 
not to the whole, of the property as his own persona] estate. 
This itself might not be sufficient; that is to say, it is possibie 
to figure a case in which the property has been carefully and 
judiciously managed while the trustee had the impression that 
the property was his or her own. Secondly, alienation by the 
mutwallı of various portions of wakf property, asserting” in 
the sale-deeds granted by her that the property was hef own. 

“It is-not in accordance with justice to the parties that 
after an appeal has been made to the Privy Council they 
should for the first time learn what the true nature of the case 
to be made against them is, nor, is such a course fair to the 
Colonial courts, whose judgments would thus be attacked 
upon remarks which they had not had an opportunity of 
considering ”. 


APPEAL from a judgment of the High Court of Judicature 
at Lahore. . i 
. H. P? Majid, for the appellant. 
A 2 Oe i * P. C. A. No. 22 of 1926. > = 
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CIVIL B. Dube, for the respondents. 
1928 The following judgment was delivered by ; 
HUSSAIN Lorp SHAW.—This is an appeal from the judgment and 


BIBI decree of the High Court of Judicature at Lahore, dated April 
A 16th, 1924, reversing a judgment and decree of the District 
SAYED NUR i 
Hussain. Judge, dated January 3rd, 1923. x 
SHAH The appeal arises out of a suit brought by the plaintiffs under 
L _ “Section 74 of the Religious Endowments Act XX of 1863 in 
ord Shaw, Hae sine Spe : 
respect of a religious institution at Lahore known as the Takia 
-Rasul Shahian. : 
Under that section “ any person or persons interested in any 
mosque, temple or religious establishment or in the performance 
of the worship or of the service thereof or the trust relating 





thereto may ... sue... the trustee, manager-or superin- 
tendent . . . for any misfeasance, breach of trust or neglect of 
duty . . . and the civil court may direct” specific performance, 


damages, etc., “and may also direct the removal of such trustee, 
manager, superintendent or member of the Committee ”. 


The case has been fought out in the courts below on the 
footing that a wakf existed, of which the appellant Hussain Bibi 
was gaddi nashin and trustee—with, of course, the responsibilities 
which attach to “such a position. The judgment of the District © 
Judge narrates that Hussain Bibi has been judicially held to be 
the de facto trustee or gaddi nashin of this particular institution, 
and he proceeds to deal with the case upon that footing. 


From the ‘High. Court judgment it is only necessary to cite 
this, namely, that “the defendant repudiated the allegations 
made by the plaintiffs in their plaint [that is, acts of misfeasance, 
etc.], and contended that she had been duly appointed a gaddi 
nashin and had properly managed the Institution ”. i 


: In these circumstances, the Board heard with astonishment 
‘the first and fundamental proposition of the learned counsel for 
the appellant to the effect that the question was whether there 
was a wakf at all. The courts below had not heard this audacious 
proposition and had disposed of the case zx foro contentioso on 
the main subject of dispute, vzz., whether there had been such 
maladministration of the wakf by the appellant as gaddi nashin 
as warranted her being removed from office. 


_ It seems perfectly plain, not only from the facts in this case, 
‘but from ‘the records of previous litigation, that the wakf existed 
and that she was gaddi nashin theroof; but it is unnecessary to 
go into that topic,for it would not bein accordance with the 
‘practice of the’ Board to permit litigation to be so conducted. 
“ Tt is not in accordance with justice to the parties that after an 
appeal has_ been made to the Privy Council they shotld for the 

„first time learn what. the true nature of the case to be made 
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against them is, nor is such a course fair to the Colonial Courts, 
whose judgments would thus be attacked upon remarks which 
-they had not had an opportunity of considering”. White v. 
Victoria Lumber & Manufacturing Co., Ltd. ('). 

The same observation applies to a further proposition 


CIVIL 


1928 
HUSSAIN 
BIBI 

v 


attempted by the learned counsel to the effect that, if this wasa SAYED NUR 


wakf, it was not public, but private. That was not the position 
maintained in the courts below, and no such distinction of that 


HUSSAIN 
SHAH 


kind ‘was attempted nor was any bar set up to the ambit of Zord Shaw 


responsibility of the gaddi nashin on any such ground. 


The facts of this case are of sucha quality that the slightest 
sketch thereof seems sufficient to justify the High Court in 
-having removed this lady from office. That court finds that she 
has- been bringing the income of the trust property to her own 
private use. As to conserving the property, the High Court 
believes one witness to the effect that the defendant and her 
father have even removed the tomb of a previous incumbent of 
the shrine and have been tying a she-buffalo on that place. 


As to the building, the shrine and hostel have become dilapi- 
dated: the income has been spent for’ the appellant’s own per- 
sonal uses, and there has been steady misappropriation. It is 
unnecessary to enter at length into the cases of neglect, etc., in 
detail. One of the purposes for which the wakf was instituted 
was to make provision for fakirys and dervishes, and to arrange 
for their residence and comfort in a hostel ; to perform certain 
services at the shrine; and, in short, to look after and maintain 
the mosque as a structure and as a place of worship with an 


imam to lead the prayers. Every one of these duties has been 
neglected. 


Without further discussing the details of this neglect, their 
Lordships may now refer to the two principal elements of the 
case—which appeared to them by themselves to justify the 
temoval of the lady from office. She has been persistently 
Setting up a title to various portions, if not to the whole, of the 
property as her own personal estate. This of itself might not be 
sufficient ; that is to say, it is possible to figure a case if which 
the property has been carefully and judiciously managed while 
the trustee had the impression that the property was his or her 
own. That would be a case of mistaken impression as to right, 
but no mismanagement of the subject of the trust, a unique case 
which would require very special proof. But the present case 
is entirely different, because the appellant has not merely set 
up her own title to the property, but she has alienated various 
portions thereof, asserting in the sale-deeds granted by her 
that the property was her own. These - various transactions are 
narrated *in the judgment of the High Court. There seem, 
(1) [1910] A. C., 606 
60 
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therefore, all the elements of disqualification to be present. The 
case when it has reached this stage is beyond further argument. 
It falls within the ordinary principles of the insistence by the law 
of India upon honest administration and management of a wakf 
or religious institution and upon conformity to, and not defiance 
of the trusts for which such an institution is established. A 
breach of those obligations is a ground for removal from office. 
In recent years this Board has reiterated those principles, and 
reference may be made to Raja Pearey Mohan Mukerji v. 
Monohar Mukerji), Srinivasa Chariar v. Evalappa Muda- 
liar (*), Vaidyanatha Ayyar v. Swaminatha Ayyar (°). 


Their Lordships will humbly advise His Majesty that the 
appeal should be disallowed with costs. 


Appeal disallowed 
Francis & Harker —Solicitors for the appellant. 
Chapman Walker & Shepherd —Solicitors for the respondents. 
(1) {x921] 48 I. A., 258 (2) [1922] 49 I. A., 237 
(3) [1923-24] 51 I. A., 282 





THE COMMISSIONER OF INCOME TAX, 
BOMBAY (Opposite-party) 
versus 
THE WESTERN INDIA TURF CLUB, LIMITED 


(Applicant) * 


Income-Tax Act, 1922 (Act No. XI of 1922), section 55— Unregistered 
Club converted into a Company — Super-tax to be pard, rete of. 


The Western India Turf Club was originally an unregistered 
Association; but as irom the rst of April, 1925, it-was con- 
verted into a company by being registered under the Indian 
Companies Act (Act No. VII of rox 3) as a company limited by 
guarantee, the object of the company being to take over the 
assets, effects and liabilities of the Western India Turf Club. 
Held, that for the purpose of assessment to supei-tax the total 
income, not of the registered company itself, but ot the pre- 
decessor-in-title of the company must be considered, and that 
being a company falljng within the first words of Part II of 
Schedule III (Act XIII of: 1925) must pay at the rate there 
specified, viz , at the flat rate of one anna in the rupee. Li the 
- Mater of Begg, Sutherland and Co.. Ltd., 1. L. R., 47 All., 715; 


doubled. 
APPEAL from a decision óf the High Court of Judicature at 
Bombay. : s 


* P. C. A. No. 57,05 1927 
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Sir G. R. Lowndes, K. C and R. P. Hills, for the appellant. 
A. M. Latter, K. C. and Needham, for the respondents. 
The following judgment was delivered by 


LORD CHANCELLOR. —The question raised by this appeal is 
a short one. The Western India Turf Club was originally an 
unregistered Association ; but as from the Ist April, 1925, it was 
converted into a company by being registered under the Indian 
Companies Act (Act No. VII of 1913) as a company limited by 
guarantee, the object of the company being to take over the 
assets, effects and liabilities of the Western India Turf Club. 
The question raised in these proceedings is, at what rate that 
company should pay supertax for the tax year commencing on 
the ist April, 1925. 

The enactment chiefly in point is section 55 of the Indian 
Income Tax Act, Act No. XI of 1922. That section is in these 
terms :— š 

“In addition to the income tax charged for any year, there shall be 
charged, levied and paid for that year in respect of the total income of 
the previous year of any individual, unregistered firm, Hindu undivided 
family or company, an additional duty of income tax (in this Act referred 
to as supertax) at the rate or rates laid down for that year by Act of the 

Indian*Legislature ’’. ` 


On that section two questions may arise, which it is necessary 
to keep distinct. E 

First, the question may arise on what amount of income the 
tax-payer is to pay his supertax. On that point the section 
provides that he is to pay supertax in respect of the total income 
of the previous year. Strictly speaking, this company had no 
total income in the previous year, for it did not then exist ; but 
that difficulty is removed by section 26 of the same Act, which 
provides that— S 

“ Where any change occurs in the constitution of a firm or where any 

person has succeeded to any business, profession or vocation, the assess- 

ment shall be made on the firm as constituted, or on the person engaged 

in the business, profession or vocation, as the case may be, atthe time 

of the making of the assessment ’’. 
It should be added that section 26 is applied to supertax by 
section 58. The effect of those sections is that, for the purpose 
of assessment to supertax, you must fake the total income, not 
of the respondent company itself, but of the predecessor-in-title 
of the company ; and the income in this case has been assessed 
on that basis. 


The second question which arises is, at what rate is the tax- 
payer to pay supertax. With regard to that point, section 55 
provides that the tax-payer is to pay “at the rate or rates laid 
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‘down for that year’’—that is, for the year of assessment—“ by 


Act of the Indian Legislature. In other words, for the purpose 
of ascertaining the rate of the tax you are referred to a statute 
to be afterwards passed. That statute was afterwards passed, 
and itis Act XIII of 1925. It provides by section 7, sub- 
section (2) that— 


“ The rates of supeitax for the year beginning on the rst day of April, 
1925, shall for the purposes of section 55 of the Indian Income Tax Act, 
1922, be those specified in Part II of the Third Schedule’’, 


When one turns to Part II of the Third Schedule, one finds these 
rates specified, namely, “In respect of the excess over 50,000 
rupees of the total income (1) in the case of every company, 
one anna in the rupee”. Then follow other rates relating to 
corporations, individuals c or associations not being companies, and 
some of those rates are calculated ona rising scale. What is 
the effect of that? It can only be that this particular tax-payer, 
being a company falling within the first words of Part II of 
Schedule III, must pay at the rate there specified, namely, at the 

flat rate of one anna in the rupee. í 


The argument which has been used in favour of the appeal 
seems to involve the fallacy that liability to tax attached to the 
income in the previous year. That is not so.- No liability to 
tax attached to the income of this company until the passing of 
the Act of 1925, and it was then to be taxed at the rate appro- 
priate to a company. 


With regard to the Allahabad case which has been cited—Jx 
the matter of Begg, Sutherland and Co. Lid.,(*+)—it is sufficient 
to say that, if the question there decided should again arise, that 
decision will require further consideration. 

For the reasons which they have given their Lordships are 
of opinion that this appeal fails, and they will humbly advise His 
Majesty thatit be dismissed with costs. . 

Appeal dismissed 

Solicitor, India Office —Solicitor for the appellant. 

E. Fe Turner & Sons.—Solicitors for the respondents. 

4 (1) [1925] I. L. R., 47 All., 715 
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HIGH COURT 


SOMWAR GIR (Decree-holder) 
versus 


GOSWAMI MAYANAND GIR (Judgment-debtor) AND 


MAHADEVA BHARTI (Decree-holder)* 


When not entertainable. 


If, in objectıng to attachment of certain properties ın the exe- 
cution of a decree under Order 21, rule 58 of the Civil Pro- 
cedure Code, the objector claims the property as the mxz/awalli 
of a trust, he does not do so as the representative of the 
judgment-debtor, even though the author of the trust may 
himself have been the judgment-debtor, except where such trust 
is created alter the suit or the decree passed therein. 


Bhagwan Dasv. Musammat Mahmud Bano, 75 I.C., 1053, 
approved. 


Where during execution proceedings, the judgment-debtor’s 
objection to the attachment of certain property on the ground 
that it was in his possession as a trustee for a Math was dis- 
missed for default and an application for restoration made on 
the same day was also refused on the ground that Orderg, rule g 
did not apply to execution proceedings but a subsequent appli- 
cation for review of judgment was allowed by the lower court 
and the said property was not attached, Ae/d, that no appea 
lay from the lower court’s order which must be deemed to be 
an order under rule 60 of Order 21. 


Kartik Chandra Ghose v. Ashutosh Dhar, I. L. R., 39 Cal., 
298, Ramanathan Chettiar v. Levvai Marakayar, I. L. R., 23 
Mad., tos, Murigeya v. hayat Saheb, I. L. R., 23 Bom., 237, 
Upendra Nath Kalanmri v. Kusum Kumari Disi I. L. R., 
42 Cal., 440, and Seth Chand Maly. Durga Dei, I. L.R., 
12 Ali., 313, referred to. 2 . 


EXECUTION FIRST APPEAL froma decree of V. MEHTA 


ESQ., Additional Subordinate Judge of Benares. 


A. P. Pande, for the appellant. 

The respondents were not represented. ` 

The judgment of the Court was delivered by 

LINDSAY, J.—This professes to be an execution first appeal 


on behalf of a decree-holder, Mahant Somwar Gir. Mr. Pande 
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has appeared for the appellant; the opposite side is not represent- 
ed. 


The first question we have to consider is whether an appeal 


The facts of the case are as follows :—The decree-holde1 
appellant obtained a simple money decree against the judgment- 
debtor on the 17th of February, 1926. Execution was applied 
for in May, 1926, and as the result of this there were attached 
certain properties—zamindart, house property etc., as also certain 
decrees which had been obtained by the judgment- -debtor against 
third parties. 


On the 16th June, 1926 the judgment-debtor put in an objec- 
tion to the attachment of certain house property mentioned in list 
B. His plea was that this property was not liable to attachment 
and sale in execution of the decree obtained against him by 
Mahant Somwar Gir because it was not his personal property at 
all but was property belonging to a Math. In substance the 
objection was to the effect that this house property was in the 


' possession of the judgment-debtor as a trustee for the Math. 


This objection was dismissed for default on the 20th Novem- 
ber, 1926. On the same day the judgment-debtor’s counsel 
asked for restoration of the case but this application was refused 


„on the ground that Order 9, rule 9 did not apply to proceedings 


in execution of decree. 


After this an application was made for review of judgment and 
it seems this was entertained by the court below and finally 
allowed. The court held that the house property belonged to 
the Math and was not liable to be attached and sold in execu- 
tion of Mahant Somwar Gir’s decree. The decree-holder now 
comes up in appeal. 


It appears to us, having regard to the circumstances of this 
case and to the’ nature of the objection which was put forward 
by the judgment-debtor in the court below, that this is nota 
case in which an appeal is allowable. It seems to us that the 
objectign which the judgment-debtor preferred to the attachment 
and sale was one under Order 21, rule 58, and consequently the 
order of the court below which is now under appeal before us 
must be deemed to be an order under rule 60 of Order 21. If 
that is so it follows that the person against whom this order has 


‘been passed has no reedy by way of appeal. His remedy is by 


way of a suit (see Order 21, rule 63). 


Mr. Pande, however, has contended on behalf of the decree- 
holder that this application of objection ought not to be treated 
as having been made under Order 21, rule 58 at all. _ His case 
is that it was an objection raised under section 47 and that the 


agi 


`~ 


VOL. XXVI] HIGH COURT 479 


order of the court below must therefore be treated as a decree 
and liable to be appealed from. 


We are unable to accept this contention although it finds 
support in a recent case of the Oudh Chief Court decided in the 
year 1927 (A. I. R., April 1927—Oudh section, p. 120). In this 
latter case a number of previous authorities are discussed and in 
particular there is an examination of the Full Bench decision of 
the Calcutta High Court in Kartik Chandra Ghose v. Ashutosh 
Dhar(*). Their Lordships of the Chief Court found themselves 
unable to accept the view which was taken in this Full Bench 
decision. We find, however, that there is great mass of authority 
against the view which is taken by the Chief Court. Leaving 
aside the Calcutta Full Bench decision to which reference has 
just been made we find that a similar view was taken in Rama- 

nathan Chettiar v. Levvai Marakayar (°), Murigeya v. Hayat 
Saheb (C), (€) Upendra Nath Kalanmri v. Kusum Kumari 
Dasi (*) and (°). 

We would also refer to the Full Bench case of this Court— 

Seth Chand Mal v. Durga Dei(’). In that case it was held that 
- where the-legal representative asserts that the property is his own 
. and has not come to him from the deceased judgment-debtor he 
cannot set up a jus tertii so as to come in under section 278 and 
the following sections of the Code- He can only do so where he 
opposes execution against any particular property on the ground 
that although it is vested in him it is vested in him not beneficially 
by reason of his being the representative of the judgment-debtor 
but as trustee or executor of some one else ; in that case either party 
may: have the question of jus tertii determined in a separate suit. 


If that is true of a case in which the capacity of the legal 
representative of a judgment-debtor to raise a jus tertii was 
under consideration, we see no reason why such a plea is not 
open to the judgment- -debtor himself. 


The authorities were examined in a recent judgment of a single 
Judge of this Court in Bhagwan Das y. Musammat Mahmud 
Bano (°). There Mr. Justice Kanhaiya Lal held that.in objecting 
to attachment of certain properties in the execution of a*decree 
under Order 21, rule 58 of the Code of Civil Procedure if the 
objector claims the property as the Mutwalli of a trust he does 
not do so as a representative of the judgment-debtor even though 
the author of the trust may himself havc ebeen the judgment- 
debtor, except where such trust is created after the suit or the 
decree passed therein. We think the view taken by Mr. Justice 


(1) [r911] I. L. R., 39 Cal., 298 (2) [1898] I. L. R., 23 Mad., 195 
(3) [1898] I. L. R., 23 Bom., 237 (4) I. L. R., 31 Mad., 125 

(5) [19m] I. L. R., 42 Cal., 440 (6) I. L. R., I Pat., 637 

(7) I.L. R., 12 All, 313 (8) 75 I. C., 1053 
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Kanhaiya Lal is right and is supported by authority. It seems 
to us that in cases of this -kind a judgment-debtor may fill two 
totally distinct legal characters. He may have property of which 
he is the beneficial owner. On the other hand, he may also be in 
possession of property which he holds in trust on behalf ofa 
third party. If this latter property is attached in the execution 
of a decree obtained personally against him he is surely entitled 
to apply to the court and say that the property which is being 
attached is not really his property at all but belongs to a third 
party for whom he is holding as a trustee, and an examination 
of the language of Order 21, rule 60 supports this conclusion 
for there it is said that if the court on investigation finds 
“that property which is in the possession of the judgment-debtor at 
such time is so in his possession not on his own account or as his own 
property but on account of or in trust for some other person the court 
shall make an order releasing the property wholly or to such extent as it 
thinks fit from the attachment”, 


It seems plain to us that a question of this kind may be raised 
by the judgment-debtor himself and that in such cases he is 
not raising it as judgment-debtor but in a totally different legal 
character, namely, that of a trustee for-a third person. In this 
view, therefore, we are of opinion that no appeal can be entertain- 
ed against the order of the court below in the present case. 


We have been asked to treat this present appeal as an appli- 
cation for revision of the order of the lower court, the ground 
taken being that the lower court had no jurisdiction to entertain 
and allow the application for review of judgment. We have 
no doubt that the ground upon which the court below allowed 
the review was not a good ground in law but it cannot be said 
that there is any ground for revision. We cannot revise the 
order of the lower court merely because it came to an erro- 
neous conclusion on a question of law raised before it. We 
think, therefore, this appeal fails and it is dismissed. No order . 


as to costs as the opposite-party is not represented. 


. Appeal dismissca 
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BENOY. KRISHNA MUKERJEE AND 
OTHERS (Plaintiffs) 
Versus 


SATISH CHANDRA GIRI AND OTHERS (Defendants) * 


Civil Procedure Code, Order XL, Rule T—Receiver—A pplication ‘for 
appointment of interim recetver—Receiver appointed by trial 
court——Court of Review to exercise its own discretion, when— Leave 
to appeal ta Privy Council— When to be granted. 


1 


On an interim application for a receivership the court has 
to consider whether special interference with the possession 
of a defendant?is required, there being .a well-founded fear 
that the property in question will be dissipated, or that other 
irreparable mischief may be done unless the court gives its 
protection. Such an order is discretionary, and the discretion 
is, in the- first instance, that of the court in which the suit 
itself is pending. “When the order of that court is altéred on 


` appeal it becomes necessary to consider whether the court below 


‘had. before it the evidence required to support such an order 


and considered it in accordance with the principles an which ` 


judicial discretion must be exercised. If the Court of review 
. rightly concludes that proper discretion was not used below, 
it is free to exercise its own discretion in the matter. 


As a general rule and in the absence of special circumstances 
or some unusual occasion for its-exercise, the power of making 
interlocutory orders is one which is not a suitable subject for 
review. Not only are the practice of the court and the manner 
in which experience has shown that it is wise to apply it, 
better known to the High Courts in India than they can be to 
their Lordships, but the delay occasioned by taking this addi- 
tional appeal adds gravely to the procrastination, which ‘is 
already the bane of Indian litigation. | e 


. ` APPEAL froma decision of the High Court of Judicature at 
FORT WILLIAM in Bengal. 
L. de Gruyther, K. C. aid S. Hyam, for the appellants. 


W. H. Upjohn, K. C. and’B. Dube, for the respondents. 


The following judgment was delivered -by _ 

VISCOUNT SUMNER.—This is an appeal from three consoli- 
dated orders. of the High Court, „Calcutta, which varied orders 
of the District Judge of Hooghly by. discharging so much of them 
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as ordered a receiver to be appointed pendente lite of certain 
properties in dispute included in “ Class C.” The suit had been 
brought against the Mohunt of the temple of Tarakeswar, 
alleging his unfitness for his office, and praying for his removal, 
and fora declaration that certain lands, claimed to be his as #27 
lands, were truly debottar lands belonging to the temple, with 
other relief. The District Judge made interlocutory orders for 
a receiver of three classes of property. Those as to which his 
receivership order was discharged had been in the Mohunt's 
possession and enjoyment for a considerable number of years, 
and were alleged by him in some cases to have passed to him 
under the will of his predecessor, who had acquired them as his 
nij property, and in others to have been purchased by himself out 
of personal offerings made to him by pilgrims and others in 
recognition of acts of service to them. The suit, so far as their 
Lordships have been informed, though its prosecution has been 
unaccountably delayed, is still awaiting trial. 


On an interim application for a receivership such as this, 
the court has to consider whether special interference with the 
possession of a defendant is required, there being a well-founded 
fear that the property in question will be dissipated, or that other 
irreparable mischief may be done unless the court gives its pro- 
tection. Such an order is discretionary, and the discretion is, in 
the first instance, that of the court in which the suit itself is 
pending. When, as in this case, the order of that court is altered 
on appeal it becomes necessary to consider whether the court 
below had before it the evidence required to support such an 
order and considered it in accordance with the principles on which 
judicial discretion must be exercised. If the court of review 
rightly concludes that proper discretion was not used below, it is 
free to exercise its own discretion in the matter. 


There were undoubtedly in this case allegations, supported 
to some extent by the evidence which was given before the trial 


- Judge, that ın various ways there was danger of loss or injury 


to the properties in question, if they remained in the unrestricted 
control of the Mohunt. He was alleged to have abandoned his 
office,” leaving the temple and the properties in question without 
proper direction and management; to have exposed the lands 
to sale by neglecting to pay the rents when due, and to have 
entered into an improper bargain, by which the claims made 
against him in the aetion were to be.compromised. On all these 
subjects a denial of the chatges was given on his side and’ was 
supported by evidence: me 2 : 

It is obviously undesirable that their Lordships should say 
anything at this stage, which-could be quoted hereafter so as-to 
prejudice either side at the trial in any way, and as itis impos- 
sible to discuss in detai] the. evidence which was given on these 
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interlocutory applications, or to criticise closely the inferences 
and the observations of the trial Judge, without running some 
risk of a misapplication hereafter of what may be said now, which 
would be contrary to their Lordships’ meaning and desire, they 
think it best merely .to say that, after fully considering the 
materials tø be found in the record, they agree with the High 
Court’s conclusions. They think that in some respects the learned 
trial Judge failed to observe points in the evidence which assisted 
the Mohunt, and that generally he was disposed to take a more 
. severe view of the Mokun?’s past and present conduct and of 
the prospect that in the future he might dissipate the property 
than was warranted by the materials before him. There had 
been a good deal of popular excitement and some disturbance of 
order in connection with state of the temple worship, and this 
led to absences of the MJohunt from active performance of 
his functions and to the attempted compromise, which came to 
nothing because, being conditional on the approval of the court, 
it failed to secure that- approval. In the result the learned trial 
Judge made the order appointing a receiver over all the proper- 
ties, which in the case of the “ C class” was not altogether 
within the principles of a judicial exercise of discretion. The 
High Court, in their Lordships’ opinion, rightly exercised their 
functions in refusing to affirm the order made as to this class, 
and in discharging the receivership accordingly. This appeal 
must therefore fail. 


Their Lordships remark that it was with some doubt in the 
mind of at léast one of the Judges of the High Court that leave 
to appeal to His Majesty in Council was given in this case, and 
they think ‘it right to add that, asa general rule and in the 
absence of special circumstances or some unusual occasion for its 
exercise, the power of making interlocutory orders is one which 
is nota suitable subject for review. Not only are the practice 
of the court and the manner in which experience has shown that 
it is wise to apply it, better known to the High Courts in India 
than they can be to their Lordships, but the delay occasioned by 
taking this additional appeal adds gravely to the procrastination, 
which is already the bane of Indian litigation. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed with costs. 


Appeal dismissed 


Barrow Rogers & Nevill—Solicitots fðr the appellants. 
T. L. Wilson & Co.—Solicitors for the respondents. 
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SUKDEVDOSS RAMPRASAD (Plaintiff) 


f versus 
GOVINDOSS CHATHURBHUJADOSS. AND COMPANY 
ar {Defendants)* 
Contract Act, seclion 30—Wagering contracts—Agreement lo pay 
: differences. 


The mere fact that contracts are highly speculative is in- 
sufficient in itself to render them void as wagering contracts; to 
produce that result there must be proof that the contracts were 
entered into upon the terms that performance of the contracts 
should not be demanded but that differences only should be- 
come payable. 

APPEAL from a decree of the High Court. of Judicature at 
Madras. i 


- S. Bevan, K. C. and K. Brown, for the appellant. 


W. H. Upjohn, K. C, A. T. Miller, K. C. and K. V.L. 
Narasimham, for the respondents. Š 


The following judgment was delivered by 


LORD DARLING.—This is an appeal against a decree of the 
High Court of Judicature at Madras, dated the 29th April, 1925, 
varying a decree of ‘the same court on the Original Side made 
by Mr. Justice Coutts Trotter on the 4th October, 1923. 


In the original suit the plaintiffs (the present appellants), 
claimed the sum of Rs. 65,255, the price of goods sold and 
delivered by the appellants to the respondents. 


In answer to this claim, the respondents pleaded as follows :— 
“ The plaintiffs, defendants and certain other merchants formed a 
group, and it was agreed by and between the merchants of the group that 
the transactions had among them should take ‘place on the footing that 
no deliveries should be intended or asked for, that patta partis or delivery 

° orders should be issued to the respective purchasers, that after the 
delivery. orders were sent round and the same ultimately reached the 
hands of the original vendors, the patia patizs should be exchanged and 
„hawala chits issued, that accounts should be taken thereafter on the 
R footing of the exchange of gatta paitis or delivery orders, and that the 
respective vendors sheuld*be entitled to the difference in prices from the 





respective purchasers ”. ` 
The respondents also pleaded that there was no actual delivery 
of the goods of which the- price was sued for, that appellants 
never were in a position to deliver them, and that it never was 
intended that delivery should take place. The respondents further 
* P, C. A. No. 107 of 1926 
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pleaded that the contracts were void as being`wagering contracts ‘CIVIL 
for the payment of differences only. 
1927 
It was proved or conceded that as regards -the goods in ae 
f axe SUKDEV- 


question no delivery took place, but’ that documents purporting DOSS RAM- 
to be delivery orders were made which passed through several PRASAD 


hands, and that within one week all the goods—so far as any VCE Guy ce" 
existed—-were in ‘the hands of the appellants, which, indeed, they cy fers a. 
had never left. : BHUJADOSS 
. This resulted from the fact that in respect to each re-sale Geass 

what is described as patta patti was made—a process which = 
resulted in differences merely, according to the fluctuations of pee í 
the market, being recoverable, instead of the goods or their price. ~ 

The trial Judge held that the documents which purported 
to be orders for delivery were so in fact, and were equivalent to 
delivery of the goods themselves. He rejected the contention 
that these dealings were wagering contracts merely, and he gave 
judgment in favour of the appellants for Rs. 65,255 and interest. 
This judgment was sct aside by the Court of Appeal, the Judges 
holding that the contracts were entirely wagering ones incapable 
of giving any right of action. Judgment in regard to them wag 
therefore entered for respondents. 

To succeed in this action for the price of goods it is necessary ~ 


for appellants to prove that the goods-were actually delivered— 
and this was never contended—or else that some document of 
title was given to the respondents which would oblige the 
custodian of the goods to hand them over to the holder of it. 


On the Madras market were several merchants who bought 
and sold amongst themselves such goods as those. to which this 
- suit relates—and it was proved that the very goods here in 
question had first been sold by the appellants to the respondents. 
No delivery of the goods was then made, but they were sold by 
the respondents, and re-sold by the purchasers again and again— 
no delivery of goods ever being made—until at last the goods 
were re-purchased by the appellants themselves, who now claim 
against the. respondents the full price,as for goods sold and 
delivered. >- ° 


It was proved that whenever one of these particular sales 
was made a document was given to the purchaser. Many of these 
documents were exhibited in this case, notably the one now to be 
set out. f i . > 


ik 


i ' se EXHIBIT III - 
‘ Delivery order given to Govindoss Chathurbhujadoss. 
j Dated 27-1f-1922 


b 
No. 784. j 
: e © Delivery order. 
Sukdevdoss Ramprasad, a i Ve H E p de deat 
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Bankers, Importers, Yarn Merchants and Commission Agents, 
101, Mint Street, George Town, Madras. 


To 
Govindoss Chathurbhujadoss. i 
Description. Bales. Bundles. 
No. 40s Japan. 25 1,000 


November voida. : 
Received 25 bales of 40s Japan patta patti with M. Amritlal. 
(Signed) TRIMBAKLAL, 
for B. G. C. & Co. 
27-11-1022 
It will be obseryed that this document is headed “ delivery 
order ”—and for the appellants it was contended that this entitled 
the holder of it to demand the actual delivery of the goods. 


But it was replied that, however that might have been 
originally, the words “ received 25 bales of 40s Japan patta patti 
with M. Amritlal” showed that it is not now a document of title 
giving its holder aright to demand delivery of the goods, but - 
simply a link in a chain or series of notes showing that no actual 
transfer of goods was contemplated, but merely a final payment 
of differences resulting from the making—and non-performance— 
of a number of contracts of sale. 


A good deal of evidence was given as to the meaning of the 
words “ patta patti with”, and it appears certain that when once 
paita patti is made the buyer has no longer a right to demand 
the goods themselves, nor is the seller obliged to deliver them, 
but the matter should be settled by the payment and acceptance 
of the difference resulting from the sale and re-sale of the goods. 


This being so, it was contended on behalf of the respondents 
that the contract in.question was a wagering contract. There 
can be no doubt that these various contracts were in character 
highly speculative ; but, as was pointed out by the trial Judge and 
by the Judges on appeal, that is insufficient in itself to render 
them void as wagering contracts. The authorities cited show 
that to produce that result there must be proof that the contracts 
were entered into upon the terms that performance of the con- 
tracts *should not be demanded, but that differences only should 
become payable. 

Now, in the present case no such definite agreement or under- 
standing was proved; in. some instances of other sales between 
these parties there was*no patta patti and delivery was given 
and taken, and so here, unless and until patta patti was made, 
delivery might always have been insisted on. There can be 
little doubt, however, that to have made such a demand would, 
among these merchants, have been considered bad form. Gamblers 
have their own code of honour, and expéct its observance, 
although they cannot ensure it; and we know that * even the 
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wild outlaw in his forest walk keeps yet some touch of civil 
government”. But the law does not effect to enforce mere 
courtesies. 


The trial Judge held that notwithstanding the fact that patta 
aiti had been made or agreed in the contracts relating to these 
goods, the appellants were still entitled to recover the price of 
them, since the documents which passed between the parties were 
valid delivery orders on presentation of which the goods might 
be demanded. This was evidently not the view taken by the 
Judges in the Court of Appeal; but they did not go at length 
into this matter, because they held that the contracts represented 
nothing but wagering transaclions—and therefore gave the appel- 
lants no rights whatever. 


In the opinion of their Lordships the contracts relied on were 
not bad on the ground of wagering, and that for the reasons 
given by the trial Judge. They therefore do not concur in thé 
judgments appealed from in so far as wagering is concerned. 
But from those judgments it appears that the Judges of the 
Court of Appeal were prepared to hold that the appellants were 
not in a position to deliver the goods they had sold, and also that 
the respondents had not agreed to accept what are called delivery 
orders, directed to third persons, as something equivalent to 
delivery so as to exonerate the appellants from liability to deliver 
the goods, and to entitle them to sue for the price. 


In the opinion of their Lordships this view is correct. The 
making of patia patti resulted in an agreement that the obligation 
to deliver the goods should not remain effective, that the price of 
them should neither be demanded nor paid, but merely the result- 
ing differences. These differences have been paid or tendered 
and nothing is due in regard to them. Their Lordships will, 
therefore, humbly advise His Majesty that this appeal should be 
dismissed with costs, including those of the petition by the 
appellants for the admission of further documents which is also 
dismissed. 


Appeal dismissed 
Pugh & Co.—Solicitors for the appellant. — ° 
Hy. S. L. Polak—Solicitor for the respondents. 
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P. C. MUTHU CHETTIAR (Plaintif) 


versus 
K. V. MEENAKSHISUNDARAM AYYAR AnD . 
S OTHERS (Defendants) * 


Interpretation of document—Method of—Document should be construed 
as a whole—Covenant as to interest. 

It is a true 1ule of construction that the sense and meaning 
of the parties in any particular part of an instrument may be 
collected ex ante cedentibus et consequentibus : every part of it 
may be brought into action in arder to collect from the whole 
one uniform and consistent sense. $ ; 

A loan of Rs. 10,000 was made for three years with interest 
at 8 annas per cent. per mensem. The interest was to be paid 
before roth -of every month and a receipt obtained, but if de- 
fault should be made in payment in this manner, or in getting 
a receipt, the provision was “ shall pay interest on interest ’’ 
at the rate of 1 per cent. Meld, that these words fairly enough 
refer to interest to be borne by a sum in arrear, if that sum 
~  -was payable as intérest.. They did not mean that when de- 

`° fault is once made on the occasion. of the first rest, the debtot 
thenceforth pays-interest not merely on the original debt' he 
owed, but. upon a composite debt including the original] debt 

plus the added interest. ., 5 RE 
„APPEAL from a decision of the High Court of Judicature at 
Madras. E . : 
L. de'Gruyther, K. C. and K. V. L. Navrasimham, for the 
appellant. i a Si 
K. Brown, for the respondents. ` . 
.The following judgment was delivered by . . 
LORD ATKINSON.—This is an appeal against a decree of the 
<High Court of Judicature at Madras, dated the 18th January, 
1924, allowing an appeal from the judgment of the Subordinate 
Judge ‘of Dindigul, dated the 30th October, 1920. The suit was 
brought by the assignee’of a mortgage, dated the 28th - January, 
1911, for a mortgage decree for Rs. 21,532-8-6. During the 
pendency of the suit the defendants paid into Court Rs. 12,500. 
The Subordinate Judge*made a decree for a further sum of 
Rs. 12,301-9-6, but on appeal thé High Court héld that by the 
payment into Court the mortgage was discharged, and made a 
decree accordingly dismissing the suit. Against the last-mention- 
ed decree the plaintiff (hereinafter referred to as the appellant) 


ta 


~ has preferred this appeal, and the question in it is the rate of 


* P. C. A. No. 75 of 1925 
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interest due under the mortgage. 


It is essential to examine closely the provisions of the two 
instruments upon which the appellant’s title to relief purports to 
be based. The first of these is a hypothecation bond, dated the 
28th January, 1911, by which Subramania Ayyar (the father of 
the respondents) purchased a house therein described for the 
sum of Rs. 20,000 from one Padmanabha Nayudu, of which sum 
it was by the said bond provided that the sum of Rs. 10,000 
should remain outstanding on mortgage of the properties so pur- 
chased. On the 27th July, 1912, the purchaser, Padmanabha 
Nayudu, by written instrument, assigned his aforesaid mortgage 
to the present appellant. It is’ stated in this instrument and 
apparently not disputed that the mortgagor had, on the 9th April, 
1912, paid in part discharge of the mortgage debt a sum of 
Rs. 1,000 and that the interest which had accrued on the mort- 
gage debt up to the end of May, 1912, had been duly paid 
by or on behalf of the mortgagor. On the 11th February, 1917, 
a sum of Rs. £2,500 was tendered to the mortgagee in discharge 
of the mortgage. It is not disputed now that this sum was, 
upon the construction of the mortgage-deed adopted by the High 
Court, sufficient to discharge the mortgage debt due up to that 
date, but the appellant refused to receive it, stating that it was 
insufficient. On the 21st August, 1919, the appellant instituted 
a suit against the mortgagor and his son, alleging, amongst other 
things, that, according to the terms of the deed of assignment 
and according to law, the first defendant was bound to pay the 

interest accruing on the mortgage debt at the rate of 8 annas 
per month, and that on default in paying this interest the defend- 
ant was bound to pay the entire balance of the mortgage debt 
‘due at the date of this default with compound interest thereon 
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at the rate of Rs. 1 per cent. per mensem from the date of ^ 


default up to the date of payment, which liability, up to the date 
of the plaint, was, he alleged, found to be Rs. 21,532-8-6. In 
respect of this debt he praycd for the usual decree for this 
amount with subsequent interest thereon and costs. 


On the 28th November, 1919, the said defendant filed a 
statement of defence in which he alleged, inzer alia, that the 
plaintiffs construction of the clause in the deed of assignment 
providing that on default of payment of interest due at any time 
the appellant was entitled to compound interest at 1 per cent. 
with monthly rests, was preposterous arfd penal, that the tender 
made by him was adequate and proper, that the plaintiff was not 
entitled to further interest after the date of the tender, and that 
he, the respondent, was prepared to pay the sum of Rs. 12,500 
if the plaintiff would accept it in full discharge of his claim. On 
the 30th October, 1920, the learned Subordinate Judge of Dindi- 
gul delivered judgment in the case, holding that on the proper 
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construction of the vernacular words used in the document (z.e., 
the deed of transfer), it was clear that compound interest at 
12 per cent. was agreed upon, that the rate of interest, payable 
under the suit bond in default of payment of interest every 
month, was 12 per cent. compound interest. He also held that 
there was an attempt to tender some amount on the 11th Feb-- 
ruary, 1917, but that Rs. 12,500 was not actually before the 
plaintiff, and that the tender was neither legal nor valid, and he 
accordingly allowed the plaintiff’s claim. A formal decree was 
drawn up for the amount claimed by the plaintiff with further 
interest and costs less the sum of Rs. 12,500 paid into Court by 
the first defendant, and on the 4th July, 1920, drawn out by him. 
Their Lordships, for reasons to be presently stated, are quite 
unable to take the same view as the learned Subordinate Judge 
took as to the proper construction of this suit deed, as it is styled 
—this deed of assignment. 


The learned Judges in the High Court, fortunately, their 
Lordships think, took an entirely different view ftom that of the 
learned Subordinate Judge. They held that the proper con- 
struction of the clause in the suit bond, on which the question in 
controversy was treated as turning, was to this effect, that when 
each amount of monthly interest became overdue it should carry 
interest at 12 per cent. up to payment, there being no further 
rests; that it was conceded by the parties that the amount 
tendered, Rs. 12,500, was enough to cover the sum due at the 
date of tender and that the plaintiff was not entitled to any 
further sums; that it was admitted before them that the sum 
of Rs. 12,500 deposited in Court had been drawn out by the 
plaintiff. They accordingly set aside the decree of the Court 
below and held that the plaintiff was not entitled to any further 
decree. Their Lordships think that the conclusion at which the 
learned Judges of the High Court arrived was sound and right, 
but’ on the question of the proper mode of construing the suit 
bond there are some important considerations which were not 
fully dealt with by either Court. 


* When default is once made on the occasion of the first rest, 
the debtor thenceforth pays interest not merely on the original 
debt he owed, but upon a composite debt including the original 
debt plus the added interest. Now in the present case the loan 
of Rs. 10,000 is made for three years with interest at } Re. per 
cent. per mensem. * THis interest is to be paid before the roth 
of every month, and a receipt obtained, but if default should be 
made in-payment in this manner, or in getting a receipt the rate 
of interest is doubled. But on what is it to be paid? Ifit be 
as compound interest the interest in arrear has sunk into the 
principal, and the 12 percent. must be paid on this. composite 
sum. If, on the contrary, interest is only to be paid-on the 
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interest in arrear and there is no such sinking, then the 
rate of interest on the original debt remains unchanged at $ Re. 
per cent. and is not doubled. Moreover, if the unpaid interest 
sinks into the principal debt, the debtor loses all right to have it 
separated again from that debt and dealt with independently. He 
must therefore pay interest on the composite sum at double the 
rate reserved upon the principal sum for the whole three years. 
From the date of default 4 Re. per cent. per mensem could no 
longer be paid on anything. 

It is scarcely possible, their Lordships think, to conceive that 
men of ordinary intelligence could put themselves in such a 
hopeless position, and a construction of the document which 
brings out these results must, they think, be erroneous. 


Again, it appears to their Lordships that the Subordinate 
Judge allowed his mind to be concentrated too much on the words 
“ pay interest on interest” used in the sentence. “ If he fails to 
pay in that ‘manner he shall pay “interest on interest ” at the 
rate of r per cent.”. These words fairly enough refer to interest 
to be borne by a sum in arrear, if that sum was payable as 
interest. 


But it has been lng ago, and -many times, decided that 
written documents must be construed asa whole; that each 
provision they contain must receive attention; and from their 
several provisions the true intentions of the parties to them is to 
be ascertained. 


In Barton v. Fitzgerald (') Lord Ellenborough said :— 

* Itis a true rule of construction that the sense and meaning of the 
parties in any particular part of an instrument may be collected ex ante 
cedentibus et conseguentibus . every part of it may be brought into action 
in order to collect from the whole one uniform and consistent sense ”. 
Again, in Sicklemore v. Thistleton (°), Lord Ellenborough 

again said :— 

_‘* According to the authority of Browning v. Wright covenants ought 
to be construed with due regard to the intention of the parties as it is 
to be collected from the whole context of the instrument so as to fake 
one entire and consistent construction of the whole ” s 


In the case of Elderslie Steamship Company, Lid. v. Borth- 
wick (*), Lord Halsbury said :— 

“ My Lords, I do not think it necessary to duote any authority in this 
case. Construing the instrument (ż.2., the’ bill of lading) and applying 
to it the ordinary canons of construction, I must merely move Vour 
Lordships that the appeal be dismissed. It seems to me that if what 
has been called the large print had stood alone, I should not have had the 

(1) 15 East, 530 
2 7 (2) 6M.&S.,9atIiI 
(3) [1905] A. C., 93- ~ 
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slightest doubt that it would have carried the shipowner the whole way. Z` 
I can give no other construction to it than that which the words express ; 
but the difficulty in his way is that he has thought proper to include an 
instrument which has two different sets of phrases in it, and one rule 

of construction which must prevail is that you must give effect to every 
part ofa document if you can. You must read it asa whole. Mr. 
Carver has ingeniously spoken of independent contracts and independent 
paragraphs and so on,- but we must remember that;this is one contract, 
and each of the parts must be read so as to give effect to the whole, if 

it can ”. 


Applying these principles of construction to the present case, 
their Lordships do not think that such dominating force and 
meaning can be given to the ambiguous phrase “interest on 
interest ” as would lead to results, which clash with the plain and 


clear objects and meaning of the natural and unambiguous provi- 
sion of the document. 


Their Lordships will therefore humbly advise His Majesty 


that the appeal must be dismissed. The appellant must pay the 
costs. i - 


Appeal dismissed 
Douglas Grant & Dold.—Solicitors fðr the appellant. 


Chapman- Walker & Shephard. —Solicitors for the respondents. 


HIGH COURT ° 


ANANT BHARTHI AND ANOTHER (Defendants) 
VEYSUS 
SARUP SINGH (Plaintift)* 


Contract Act, sections 52 and 65—Provisions of—Contract to grant 
lease—Payment of lease money within specified period at specified 
dates—Qabuliat, terms of —Default in payment—Effect of—When 
contract rendered void and becoming impossible of performance— 
Suit for damages for breach of controct— When not maintainable 
—Limitation Act, section 97, appliccbility of—Period of limitation, 
computation of. 

Under section 52 of the Contract Act, where the order in 
which reciprocal promises are to be performed is expressly 
fixed by the contract, they should be performed in that order. 

Under a contract entered into between the plaintiff’s 
deceased father and the defendants and which ‘was completed in 
December; 1917, the defendant agreed to grant a lease of 
certain houses for six years beginning with 26th June, 1918. 

- * PLA. No. 56 of 1925 


VOL. XXVI] HIGH COURT 493 


On 18th March, 1918 a gadu/iat was executed and registered 
which provided that the instalments of the lease money amount- 
ing to Rs. 6,600 should be paid within six years as follows :— 
‘“ Rs, 2,000 to be paid in advance, Rs. so to be paid at the time 
of execution of the gadz/iat, Rs. 1,250 to he paid after one 
month from the date of the said execution, Rs. 550 to be paid 
at the time when the lease was to commence, and thereafter five 
more payments of Rs. 550 each to be made year after year”. 
It was common ground that only the first two instalments were 
paid and that there was a default with respect to the rest. It 
was further found that no active steps were taken to insist on 
obtaining possession nor were any notices sent. The defendants 
let out the houses to other lessees in 1918 and although the 
plaintiff was aware of the fact, he brought the present suit in 
1924, for recovery of damages on the ground of a breach of 
contract. 


Held, (1) that the plaintiff having made default in payment 
of Rs. 1250, which wasa condition precedent to the com- 
mencement of the lease, he could not claim that the breach was 
committed by the defendant. The contract, as it stood, became 
impossible of performance ; 

(2) that inasmuch as the time from which the lease was 
to commence was allowed to expire, the contract became void 
and therefore plaintiff’s suit was not maintainable; 

(3) that Article 97 of the Limitation Act applied, but plaint- 
iff’s suit was beyond time. 

Ramphal Laly, Said Jafir Als, [1874-75] N-W. P., H.C. R., 
199, referred to. 

FIRST APPEAL from a decree of BABU JOTI SARUP, Second 
Subordinate Judge of Saharanpur. 


ANANT 
BHARTHI 
Y: 
SARUP 
SINGH 


Nehal Chand, Surendro Nath Sen and B. Malik, for the 


appellants. 


Sir Tej Bahadur Sapru, P. N. Sapru and Harendra Krishna 
Mukerji, for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out pf 
a suit for recovery of: damages on the ground of a breach of 
contract to grant a lease. It is an admitted fact that there was 
a contract between the plaintiff’s deceased father and the defend- 
ants, under which the defendants «agreed to grant a lease of 
certain houses fora period of six years beginning with Asarh 
Badi, 2 Sambat 1975, corresponding with the 26th of June, 1918. 
In December, 1917 this contract was complete and Rs. 2,000 
were advanced under a receipt of that date. A regular gabudiat 
was executed and registered on the 18th of March, 1918, and 
under the terms contained in this document the lease was to be 
for 6 years from the period above mentioned. As regards the 
payment of the instalments of the lease money, it was provided 
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that the whole amount should be paid within six years in this 
way, that Rs. 2,000 had been paid previously, Rs- 50 would be 


paid at the time of the execucion of the gaduliat, Rs. 1,250 would | 


be paid after one month from the date of the execution of the 
document, Rs. 550 would be paid at the beginning of Sambat 
1975, that is to say, the time when the lease was to commence, 
and thereafter five more payments of Rs. 550 each would be 
made year after year. The total amounts to be paid aggregated 
Rs 6,600. 


It is common ground that Rs. 2,000 were paid originally and 
Rs. 50 were paid about the time when the gaduliat was executed. 
It is also common ground that possession did not pass from the 
defendants to the plaintiff’s father during the period of the lease. 
The point in dispute between the partics was whether the breach 
was committed by one party or the other. The plaintiff’s case 
as put forward in tho plaint was that in addition to Rs. 2,050 
his father paid Rs. 1,250 and was ready to pay Rs. 550 at the 
commencement of the period. On the other hand the defendants 
denied receipt of any amount after the payment of Rs. 2,050. 
There was a further plea in the written statement that the plaintiff 
was not entitled to any compensation or damages and that the 
claim was barred by limitation. The plaintiff was ın this difficulty, 
that the contract was entered into directly between his-deceased 
father and the defendants and his father was dead. After some 
evidence had been led, the plaintiff agreed to abide by the state- 
ment of the defendant Anant Bharti so far as the amounts 
received by him were concerned. The defendant agreed to make 
a statement as regards these payments. He was examined on 
the rith of December, 1924 and denied that he received any 
amount over and above Rs. 2,050. Unfortunately his statement-in- 
chief was taken down rather carelessly, and although he specifically 
denied the receipt of Rs. 200 in the presence of Bhikai Singh, 
as alleged by the plaintiff, and the receipt of Rs. 100 alleged to 
have been paid by the plaintiff,and although he specifically 
denied the existence of any dealings with the plaintiff's shop as 
had been suggested by the plaintiff, he stated “Gopal Singh 
did net pay me Rs. 250”. The evidence which had been led 
on behalf of the plaintiff was that Rs. 250 had been paid in the 
presence of Gopal Singh and not that the sum had been paid by 
Gopal Singh himsélf. The“learned Subordinate Judge did not 
take care to have the statement of the defendant recorded in 
such a way as either to amount to an admission or a clear denial 
of that allegation. Fortunately, however, when further questions 
were put to the defendant, he did state that after the registration 
of the lease neither Tara Singh came to him a month later, nor 
did he pay him Rs. 550 nor did he obtain the lease. Indeed, he 
asserted that although he demanded the money due to Ifim several 
times, Tara Singh madca flat refusal saying that he was not 


l 
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willing to take the lease. Reading the whole of the statement 


of Anant Bharti there isno doubt left in our minds that he 
clearly denied the receipt of any amount over and above Rs. 2,050 
which had been admittedly paid. The plaintiff is therefore bound 
by the defendant’s denial and it must be taken that no further 
payments were made by the plaintiff’s father or by the plaintiff 
after the execution of the gabuliat. ` 


The first default that was made, was made on behalf of the 
plaintiff, inasmuch as Rs. 1,250 were not paid m April. It 
might be assumed for the sake of argument that the payment of 
this sum in April was not necessarily of the essence of the con- 
tract, and that any delay in this payment did not entie the 
defendants to avoid the contract and to put an endtoit. It 
might therefore be assumed in favour of the plaintiff that there 
was no actual breach committed by him in April, 1918, (section 
55 ot the Indian Contract Act). 


It is however clear from the gaéudiat that there were reciprocal 
promises which had to be performed in an order which was fixed 
by that document. First of all the plaintiff had to pay Rs. 2,000 
in advance. This was actually done. Next, Rs. 50 had to be 
paid and the gabudiai had to be executed. Both these things 
were duly done. The third step to be taken was that the plaintiff 
should pay Rs. 1,250 after one month from the date of. the 
execution. There was undoubtedly a default in this, but we have 
assumed that this default did not amount to an actual breach 
of the contract. The next step to be taken was to pay Rs 550 
at the beginning of Saméat 1975 from which time the lease was 
to commence. It is quite clear from the document itself, leaving 
aside the statement of the defendant on that point, that the sum 
of Rs. ,1,250 had to be paid before the lease commenced. As 
the contract was to grant the lease for a specific period beginning 
from a definite date, it is obvious that the amount should have been 
paid before that period commenced in order that the defendants 
might grant the lease from that time by delivery of possession to 
the lessee When the plaintiff did not “perform his part of the 
contract, which he had to do before possession could be taken’ it 
does not lie in his mouth to say that the ‘defendants committed a 
breach. Section 52 of the Contract Act provides that where 
the order in which reciprocal promises are to be performed is 
expressly fixed by the contract, they shall be performed in that 
order. The payment of Rs. 1,250 wads, if our opinion, a con- 
dition precedent to the commencement of the lease. The plaintiff 
having made default in payment of this amount, he cannot claim 
that the breach was committed by the opposite party. 


The learned advocate for the respondent has suggested that 
even if some ‘part of the period of lease had been allowed to 
` expire, possession could be delivered subsequently for the remain; 
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ing period by the defendants and that therefore there was a 
continuing breach till the whole period expired and it became 
impossible to perform the whole contract. But, in our opinion, 
the contract was to grant the lease for the whole period of six 
years from a particular date. The grant ofa lease for only a 
portion of that period on payment of proportionate rents would 
not be the same contract but a different contract. In our opinion, 
when the plaintiff did not pay the amount due from him up to 
the commencement of the period, and indeed for sometime after- 
wards, the contract, as it stood, became impossible of perform- 
ance. 


Before we deal with the qon of limitation we should like 


“to discuss the oral evidence which has been produced in this 


case. The plaintiff Sarup Sıngh went into the witness-box and 
having stated that amounts had been paid by his father in April, 
went on to say that he and his father both went to the defendants 
to ask for possession and then added that they did not deliver - 
possession of the houses and the shops. The plaintiff did not 
in his statement at all make it clear that when he and his father 
went in June todemand that possession should be delivered 
they took monéy with them. Indeed, his case having been that 
the bulk of the amount had been paid in April he could not 
suggest that that amount was tendered again in June when they 
went to ask for possession. Furthermore, it is clear from his 
evidence that his father and he remained quiet and sent no notice 
to the defendants demanding the performance of -the contract. 
Asamatter of fact when cross examined, the plaintiff stated 


that he went away to Amritsarand did not return ‘for almost a 


year or a year and a half, and when he returned he saw that the 
shops and houses had been let out to other people. He enquired 
from his father why he did not take possession, on which his 
father replied that the defendants were making promises only 
and that they had not delivered possession. When he discussed 
with his father why he should not institute a suit, he said “ We 
are their ryors, they will deliver possession to us”. He further 
admitted in cross-examination that it was settled that half the 
amount of the lease money would be ‘ paid in advance’ and that 
it was not settled that any further document would be executed. 
It is thus clear from the plaintiff's own statement that although | 
a demand was made for possession, no active steps were taken 
to insist on obtaining, possession, nor were any notices sent. It 
also appears that his father was prepared to allow time to lapse 
and was willing to accept delivery of possession even a year and 
a half afterwards and was hoping that the defendants would 
deliver possession to him. The plaintiff’s statement does not 
amount to saying that the defendants distinctly refused to perform 
their part of the contract. All that he says is that he was. 
informed: by his father that they were promising to carry out the 
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contract and were postponing the matter from time to time. On 
the other hand the defendant’s evidence is definite. He has 
stated that at the time when the plaintiff’s father brought the 
qabuliat he promised to pay Rs. 550 at the time of obtaining 
possession. This is perfectly in accordance with .the terms of 
the gabuliat. The defendant further stated that the plaintiff's 
father promised to pay Rs. 1,250 before taking possession. This 
also is not at all inconsistent with the terms of the gadudiat. 
Then the defendant says that Tara Singh never came to him 
again and never paid him the amount and never asked for posses- 
sion. Indeed, when the defendant himself asked him several 
times to pay the money he declined to do so, saying that he was 
not willing to take the lease. The defendant has further stated 
that as a consequence he was compelled to let out these houses 
and shops on lease to other persons for a smaller amount, viz., 
Rs. 300 or 350 per year. He has also produced two witnesses 
Parbhu Dayal and Harbans Lal who have stated that the deceased 
Tara Singh had informed them that he did not expect any profit 
and that the defendants might give the lease to anyone they 
liked. Under these circumstances and in view -of this evidence 
it is impossible to hold that any breach of the contract was com- 
mitted by the defendants. On the other, hand, it appears that 
the lease was not given effect to because money was not paid or 
tendered on behalf of the plaintiff. 


Although there was no breach committed by the defendants 
the contract became impossible of performance and therefore be- 
came void .when the time from which the lease was to commence 
was allowed to expire. After the coritract became impossible of 


performance and therefore void the consideration for it undoubted- 
ly failed. f 


As there has been no breach committed by the defendants it 
is obvious that the present suit for recovery of compensation for 
an alleged breach of such contract is not maintainable. At the 
same time, when a contract becomes void any person who has 
received any advantage under such agreement or contract is 
bound to restore it or to make compensation for it to the persòn 
from whom he received it (section 65 of the Indian Contract Act). 
We would therefore have allowed the plaintiff a decree for refund 
of the amount which he paid to the defendants by which the latter 
had undoubtedly benefited. But in our opinion the present claim 
is barred by limitation. Article 116 of the Indian Limitation Act 
obviously cannot apply when we have found that there was no 
breach committed by the defendants. The claim is not one for 
compensation for a breach of contract but one for the recovery of 
money paid upon an existing consideration which afterwards failed. 
The general article 120 cannot apply if there is a special article 
applicable to the case. In our opinion article 97 of the Indian 
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CIVIL Limitation Act undoubtedly applies. The consideration undoubted- 

ly existed when the money was paid, but it failed when the contract 

— became void. The right to get back this money could therefore 

eeete , be exercised within three years from the date of failure of Ram- 
hal Lal v. Said Jafir Ali(?). 


Vv. 

oe The last question is from what date the period of three years 
should begin torun. The learned advocate for the respondent 
Sulaiman, J. has argued that inasmuch as the whole contract did not become 
impossible of performance till the period of six years had expired, í 
time should begin to run from the date of the expiry of six 
years. But itis obvious that the contract to let the houses for 
six years from 1918 onwards is not the same thing as a. contract 
to let them out for a shorter period commėncing at some subse- 
quent date. The parties were living in the same place. Itis 
common ground that these shops were let out by the defendants 
to the other lessees after the time fixed forthe payment of the 
next two instalments had passed. The plaintiff's father must 
have been aware of that fact. In ouropinion therefore the failure 
took place in 1918 and not in 1924. The present suit having been 

-instituted in May, 1924 was clearly beyond time. 

We accordingly allow this appeal and setting aside the decree 
of the court below dismiss the plaintiff's suit As however the 
defendants have benefited in this way that they have received this 
large sum of money and are not now called upon to refund it, we 
direct that the parties should bear their own costs in both courts. 

Appeal allowed 
(1) [1874-75] N.-W. P., H. C. R., 199 
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Civil Procedure Code, Order 21, rile 95—Execution of decree—Sale 
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Boys, J. in executton—Purchase by decree-holder—Decree partially satisfied . 
kee J —Application in execution for satisfaction of balance—When barred 
i by time—Limitation, Act (IX of 1908), section 14 (2) and Articles 
ISI, 182. 


Broadly speaking the fact that the decree-holder and auction; 
purchaser ‘are one and the same person can have no bearing 
on the rights and liabilities attaching to a decree-holder as such - 
and the rights and liabilities attaching to an auction-purchaser 
as such, . 

*E. S. A, Na. 668 of 1927 
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Where the decree-holder is himself an auction-purchaser and 
the sale has been confirmed and a sale-certilicate granted, the 
decree-holder must be taken to have received from himself as 
auction-purchaser the sale price and it is as auction-purchaser 
alone that he can proceed to make. an application, if necessary, 
under Order 21, rule gs. 

On 24th May, 1923, the decree-holder filed his second appli- 
cation for execution and the sale having taken place on 8th 
July, 1923, he himself purchased. The decree, however, was not 
wholly satisfied. Later on the decree-holder applied for posses- 
sion under section 21, rule gs and, on October 10, 1923, he 
got possession over one-half of a chabutra in dispute. On rgth 
December, 192s the decree-holder succeeded in obtaining an 

~ injunction from the trial court restraining defendant from using 
the said chabutra. On 24th June, 1926 the lower appellate 
court modified this decree holding that a certain portion of 
the chabutra was not bought by the plaintiff. The decree- 
holder, on 16th July, 1926 having applied for sale of that por- 
tion of the chadbutra to satisfy the balance of the decree still 
owing to him, Ae/d, that the judgment-debtor’s objection that 
the application of the 16th July, 1926 was barred by limitation 
was a good plea and ought to be given effect to. 
` Bhagwati x. Banwari, I. L. R., 31 All., 82, followed. Babu 
v. Peare, 17 A. L. J. R., 496 and Moti v. Makund, 1. L. R., 
19 All., 477, referred to and considered. - 
EXECUTION SECOND APPEAL from a decree of J. ALLSOP 
Esq., District Judge of Aligarh, reversing a decree of P.C. 
MOGHA ESQ., Subordinate Judge. 


A. M. Khwaja, for the appellants. 
M. A. Aziz, for the respondent. 


The judgment of the Court was delivered by 


Boys, J.—This is a judgment-debtor’s appeal arising out of 
the following circumstances. Two brothers Ali Raza and Hasan 
Raza agreed to divide their property. They had each of them 
incurred certain debts, and it was agreed between them that each 
should be responsible for discharging the debts incurred by him. 
The property allotted to Hasan Raza was subject to.a mortgage 
created by Ali Raza, and this mortgage Ali Raza failed to dis- 
charge. Hasan Raza transferred his property by sale to Ismail, 
who paid off the mortgage, and then proceeded to sue Ali Raza. 
In due course he got his decree in Which was included half a 
chabutra. It may be as well to explain immediately here the 
nature of this chabutva. The northern portion of the chabutra 
was open to the air. On the southern portion there was a 
verandah. The chabutra was divided into half at the partition by 
a line running north and south. This left a portion of the open 
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chabutra and a portion of the chabutra covered by the verandah 
to each of the brothers. . The eastern half fell to Ali Raza, and 
the dispute has arisen out of the question whether when Ismail 
got his decree it covered the south-eastern portion of the chabutra 
covered by the verandah as well as the north-eastern portion 
of the chabutra which was open to the air. After obtaining 
his decree Ismail sold it to Haider Bakhsh, the present respondent. 
We are not concerned with the next proceedings till we come to 
the 24th of May, 1923, when Haider Bakhsh filed his second 


‘application for execution. The ensuing sale took place on the 8th 


July, 1923, when the decree-holder himself purchased. The whole 
decree was not thereby satisfied. ,On the 12th September, 1923, 
Haider Bakhsh who, though he was the decree-holder, must, in our 
view, be held to have been acting in his capacity as auction-pur- 
chaser, applied for possession under Order 21, rule 95, and on 
October roth, 1923, got possession over half the chabutra. We 
have no information as to when or how trouble began to arise 
in regard to the south-eastern portion of the chadutra which was 
covered by the verandah, except such as we can obtain from the 
file of a suit which Haider Bakhsh proceeded to institute. On 
the roth December, 1925 Haider Bakhsh filed a suit against one 
Mohsin Raza, son of Hasan Raza, who also happened to be heir 
of Ali Raza. In that suit he asked for an injunction to restrain 
the defendant, the heir of Ali Raza, from using the_ south-eastern 
portion of the chabutra covered by the verandah. He also asked 
for the closing of a door on the south side of the chabutra 
through which the defendant used to come on to the south-eastern 
portion 6f the verandah. The date of the alleged cause of action 
was given as Ist of December, 1925. The trial court gave 


-© Haider Bakhsh an injunction restraining the defendant from using 


the door for going on to either the northern or the southern 
portions of the chabutra which, including the verandah portion, 
it held to belong to the plaintiff. On the 24th June, 1926, the 
lower appellate court modified this decree and restricted the 
injunction against the defendant to restraining their use of the 
north-eastern or open portion of the half chabutra, and held that 
the south-eastern verandah-covered portion of the half chadbutra 
belonged to the defendant, and was not included in the auction 
sale of Haider Bakhsh. From that decision a second appeal, 
No. 1533 of 1926, is at present pending in this Court. ' 


The suit, of whiclr we*have just given the particulars, having 
ended ina decision that Haider Bakhsh had not bought the 
south-eastern verandah portion of the chadbwtra, he next pro- 
ceeded on the 16th July, 1926, to apply for the sale of that 
portion of the chadbutra to satisfy the balance of the decree still 
owing tohim. Itis out of this. application that the present 
proceedings have arisen. The application as drafted covered the 


VOL. XXVI] HIGH COURT ; 501 


whole of the half ckaæbutra which had been allotted to Ali Raza, 
whether open or verandah-covered, but it was admitted before. 
the Execution Court that the application must be restricted, in 
view of prior proceedings, to the verandah portion at the south- 
east. The judgment-debtor promptly filed objections, one of 
which was based on the plea of limitation. For the decree-holder 
it was urged that his application was not barred by limitation, 
and he relied upon the decision in Moti v. Makund ('). The 
learned Subordinate Judge repelled this contention holding that 
that decision had been overruled by the decision of a majority 
of the Full Bench reported in Bhagwati v. Banwari (°), and 
holding the application to be barred by limitation he dismissed 
it. The lower appellate court’s attention was drawn to the later 
decision in Babu v. Peare (*) and the court somewhat reluctantly 
held itself bound by the later decision, and holding that there 
was no limitation returned the case to the Subordinate Judge to 
proceed with the execution. The judgment-debtor has come in 
second appeal to this Court, and the sole question which really 
finally calls for our decision is whether we are prepared to accept 
and follow the decision of two Judges reported in Babu v. Peare, 
and which followed the decision reported in Moti v. Makund, 
or whether we hold that we are bound by the decision of the 
majority of the Judges in Bhagwati v. Banwari. 


An application for execution was made, as we have stated 
above, on the 24th May, 1923. The present application is dated 
the 16th July, 1926, and it is, therefore, clear that that application 
is barred by limitation unless something intervened between 
those two dates to save the period running. For the decree- 
holder it is contended that the expiry of the period of limitation 
is saved by the application which was made on the 12th Septem- 
ber, 1923, under Order 21, rule 95 by Haider Bakhsh, who at 
that time enjoyed the dual capacities of decree-holder and auction- 
purchaser. The question, then, really arises whether an applica- 
tion under Order 21, rule g5 by an auction-purchaser to recover 
possession is a proceeding in execution and a step-in-aid of execu- 
tion when such application is made by the decree-holder, who 
is also the auction-purchaser. It was held in the case of Badu v. 
Piare (*), which was followed by the lower appellate court in 
this case, that such a proceeding was a proceeding in execution 
and sufficed to save limitation. As we do not ourselves see any 
adequate reason for departing from, dr stggesting another Full 
Bench in regard to the decision in Bhagwati v. Banwari(’), it 
is necessary to examine the other two cases, to which we have 
referred, with some care. As regards the later case, Badu v. 
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Piare, it is only necessary to state that the learned Judges 


simply followed the decision in Moti v. Makund('). They dis- 
. posed of the decision in Bhagwati v. Banwari with the single 
observation that the question for decision in that case was alto- - ` 


gether different. Nothing further is set out in that judgment 
to indicate in what respect the decision in Bkagwati v. Banwari 
differed from that then before the Court. .We have, therefore, 
had to again examine that well-known decision. The case re- . 
ferred to the Full Bench does not appear to have been set out 
anywhere in the report in “so many words; but the question 
very clearly-was whether, when an auction-purchaser, who hap- 
pens to be also the decree-holder, desires to recover possession 
for a judgment-debtor, the question is one which falls within the 
scope of section 47 of the Code of Civil Procedure or not. The 
auction-purchaser had in fact filed a suit, and the majority of 
three Judges out of the five held that the suit did lie. The most 
full judgment of the three Judges and one which was fully 
adopted by the other two was that of Mr. Justice Banerji; and 
it is apparent from a consideration of that judgment that the 
three Judges held that the suit did lie and was not barred by 
section 47 for two reasons: that, in the first place, the question 
between the auction-purchaser and the judgment-debtor was not 
a question arising between the parties to the suit or their repre- 
sentatives inasmuch as the auction-purchaser was not the repre- 


' sentative of the decree-holder but of the judgment-debtor, and 


therefore the question had really only drisen between the judg 
ment-debtor and his own representative.. But tle second reason, 
for which section 47 was held to be inapplicable and which, as 
it appears to us, is directly in point to the present case, is that 
such a proceeding as that in question, and in question in this 
case and in question in Babu v. Piare(*), was not one in relation 
to execution. That opinion is expressed at length and after 
much consideration of the authorities at page 100 of the report. 
In view of the remarks in Babu v. Piare we have examined the 
opinion of the Full Bench and the facts of that case to discover, 
if possible, where the suggested difference lay, and we have been 
unable ¢o trace any such difference. 


To turn next to the report in Moti v. Makund(’). In that 
case it was held that an application by a decree-holder to be paid 
the proceeds of the sale is a step-in-aid of execution, and, by 
analogy with that prépogition, the learned Judges proceeded to 
say that they could see no difference between a decree-holder 
applying for his money and the case where he is himself the 
auction-purchaser and applies for the property which represents 
the money. This is a view which we do not feel ourselves able 

(1) I, L. R., 19 All, 4777 . 
(2) [1919] 17:4. L. J. R., 496 
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to accept. It appears that in this, and in all other such cases, it 
can make, broadly speaking, no difference to the auction-pur- 
chaser’s rights or liabilities that he also happens to be the decree- 
holder, and no difference to the rights and liabilities of a decree- 
holder that he also happens to be the auction-purchaser. We 
have limited the above proposition by the word “ broadly” for 
there may be conceivably some rare cases in which the rights or 
liabilities might be affected by the fact that the two Characters 
are borne by the same person. One instance naturally suggests 
itself. If circumstances should arise in which there was a ques- 
“tion of whether the decree-holder had knowledge of some act of 
the auction-purchaser or vice versa, it is clear that where both 
characters are borne by the same person such knowledge could 
be presumed. But as we have said, broadly speaking, we hold 
that the fact that the decree-holder and auction-purchaser are 
one and the same person can have no bearing on the rights and 
liabilities attaching to a decree-holder as such, and the rights and 
liabilities attaching to an auction-purchaser as such. In a case 
therefore where the decree-holder is himself an auction-purchaser 
and the salc has been confirmed and a sale-certificate granted, 
we think that the decree-holder must be taken to have received 
from himself as auction-purchaser the sale-price, and that it is as 
auction-purchaser and as auction-purchaser alone that he can 
proceed to make an application, if necessary, under Order 21, 

rule 95. Weare, therefore, of opinion that there is no adequate 
reason for distinguishing the decision of the majority of the Judges 
in Bhagwati v. Banwari, and further a8 we are agreeing entirely 
with the view expressed on the’ point before us in that case, 

we see no reason for suggesting a ae to another Full 
Bench. 


The result is that we hold. that the plea of the judgment- 
_ debtor that the application of the 16th July, 1926 was barred 
by limitation was a good plea and ought to be given effect to. 


Before disposing of the appeal we may note another point 
taken before us on behalf of the decree-holder. He urged that 
he was entitled to an extension of time by virtue of the provisibns 
of section 14 (2) of the Limitation Act. There is in dur view 
absolutely no force in this contention. Counsel desired to refer 
us to some reported decision, but we do not consider it necessary 
to discuss that or any other ruling by which we are not bound in 
view of the plain terms of section 14° (2) and of the admission 
that counsel himself has to make that there is no force in his 
contention if the ordinary meaning be given to the very ordinary 
language used in that section. The relief claimed in the proceed- 
ing, of which it is desired to take advantage, must be the same 
relief asjs asked for in the proceeding in regard to which limita- 
tion is being considered. Here manifestly, and it had to be 
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immediately admitted, the relief sought by the application for - 


execution was for a sale to satisfy the balance of a decree. The 
reliefs sought for in the suit to which we have referred have been 


‘mentioned when speaking of that suit. They were manifestly 


wholly different. There are possibly other reasons also why 
section 14 can have no application, but we need not further 
discuss it. Finally counsel referred to Article 181 of the Limita- 
tion Act. But it could not seriously be pressed that Article 182 
was not the appropriate Article. 


The result is that allowing the appeal we set aside the decree 


. of-the lower appellate court and ‘restore that of the court of first . 


instance dismissing the application for execution. The appellant 
will have his costs throughout. 


Appeal allowed 
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KHUSHALDAS GOKALDAS AND OTHERS (Defendants) 
i VEVSUS 
CHIMANLAL KALIDAS AND OTHERS (Plaintiffs) * 


Company—Managing agents—Entitled to credit themselves in the 
books month by month with the amount of commisston—Commisston 
liable to reduction up to one-third tf the nett income of the Com 
pony be less than 6 per cent—Provisional credit of commission, when 
becomes certaint 


Clause 34 of the Articles of Association ran as follows:—‘‘But 


if in any year the nett income of the Company happens to be _ 


less than 6 per cent. on the paid- -up capital of the share-holders, 
then in that year the agents shall give up an amount up to one- 
third share of their commission in order to make up that much 
amount in that year. But in no case shall they give more 
amount than one-third share of their commission in order to 
make up that amount.” The account in respect of the commis- 
sion of the agents shall be calculated at the end of the month 
and shall be credited to their account”. Held, „although the 
agents might be entitled to credit themselves in the books 
month by month with the amount of commission earned by them, 
that would necessarily be a provisional credit, which cannot 
become definite and final until it has been ascertained whether 
the nett income of the Company is less than 6 per cent. on the 
paid-up capital of the share-holders or not. And the course of 
business was to take that ascertainment as happening when the 
Company held its general meeting and passed its accounts and 
not before. 


APPEAL from a decision of the High Court of Judicature at 
Bombay. 

Sir John Simon, K. Ca, Sir G. R. Lowndes, K. C. and J. x 
Parikh, for the appellants. 

L. de Gruyther, K. C. and B. Dube, for the respondents. 

The following judgment was delivered by 

VISCOUNT SUMNER.—It is with a sense of satisfaction that it 
is not always possible to feel that the Board has come to a con- 
clusion in this case. 

The appeals are brought by special leave of His Majesty in 
Council granted some time ago. Down to last Friday, when this 
_case was called on, the opinion of the Board was sought to all 
_ appearances upon a large number of questions which were said to 
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involve, and probably did involve, questions of some importance, 
because they concerned the construction of a running contract 
between the plaintiffs and the defendants, a contract which is 
quite probably similar to many others between other parties. 


“From the commencement of the argument, however, the points 
involved in the appeals were dropped in the order of their im- 
portance, until at last the only point left, which is really capable ` 
of much discussion, involves a sum of about Rs. 1,500 only, and 
turns upon the question, whether the High Court made a slip in 
stating that the second suit was brought in time instead of saying 
that, as regards the first year for which the claim was made, it 
was a few weeks out of time. 


The cause of action arises between agents to a cotton spinning 
company, who managed its affairs and are its secretaries and 
treasurers, and the plaintiffs, who, for consideration which it is 
nut necessary to enquire into, were given under an agreement a 

“share in the commission earned by the defendants and payable to 
them by the Company. The fact that they managed the Company 
and paid themselves by making entries in the books, does not in 
the leašt affect the question. It was on their sales that the 
Company was bound to pay the defendants, and out of the com- 
mission so payable the defendants bound themselves to make 
-payments to the plaintiffs. The agreement, which is Exhibit 60, 
refers to “the commission payable to us under Clause 7 of the 
memorandum and Clause 34 of the Articles of the Company ”. 
When one refers to the terms of this agreement with the Company 
and the amended Articles, it appears that their commission was 
earned at fixed rates upon the weight of yarn and cloth manu- 
factured and sold varying with the quality. It is said, therefore, 
that the commission which the defendants earned and which the 
plaintiffs were entitled to share was quite irrespective of the profit 
on working, which the Company might earn or not earn, and is 
ascertainable the moment it could be ascertained what quantity- 
of goods of the various kinds had been manufactured and sold, 
for then it could be quantified by a simple calculation upon that 
footing. There is, however, a provision in the Articles which 
regulates the rate of the defendants’ commission as against the 
Company, which qualifies this. Article 34 contains a schedule 
which sets out the terms of the agreement, and paragraph 4 is the 
paragraph in question.. Jt says -— 


“ But if in any year the nett income of the Company happens to be less 
than 6 per cent. on the paid-up capital of the share-holders, then in that 
year the agents shall give up an amount up to one-third share of their 
commission in order to make up that much amount in that year. But inno 
case shall they give more amount than one-third share of their commission 
in order to make up that amount, The account in respect of the commis- 
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siọn of the agents shall be calculated at the end of the month and shall 

be credited to their account”, = 

On the true construction of that paragraph their Lordships 
think that, although the agents might be entitled to credit them- 
selves in the books month by month with the amount of com- 
mission earned by them, that would necessarily be a provisional 
credit, which cannot become definite and final until it has been 
ascertained whether the nett income of the Company is less than 
6 per cent. on the paid-up capital of the share-holders or not. 
There is no evidence to show on what materials or what date that 
could be ascertained at the earliest. There is no ground for 
thinking that the circumstances could be ascertained on the last 
day of the calendar year, and as no discussion arose below on the 
point and the course of business eventually was to take that 
ascertainment as happening when the Company held its general 
meeting and passed its account and not before, their Lordships 
think that upon this construction no sum was payable by the 
defendants to the plaintiffs, so that a cause of action could arise 
for non-payment until that outstanding matter had been decided 
at the ensuing annual general meeting and what had hitherto been 
provisional had become. certain. On that ground, therefore, the 
plea of limitation, which has been raised with regard to all the 
years dealt with in the two actions, fails except for a point which 
relates only to the first year in the second action, the year 1918. 
In that year, according to the copy of the notice sent out for the 
general meeting, which is in the record, the meeting was sum- 
moned to take place in the month of May. The month of June, 
1922 was that in which the second action was commenced, and 
accordingly it is said that the action is by a month or so too late, 
because there is the announcement of the date of the annual 
general meeting, and three years from that would have expired 
shortly before the writ was issued in the second action. 


It is also suggested that there is error on the part of the High 
Court, who failed to notice this date and gave judgment, as they 
should not have done, to that extent in favour of the defendants. 


The facts as to that are short. The matter did not agisce for 
mention in the judgment of the first Court. In the High Court 
there is a distinct statement by the Judges that in both actions 
the writs were issued in time, and this was said -with the docu- 
ment in question before them. What cause is there for supposing 
‘that they were wrong in that? It is sald there was no evidence 
to the contrary, and the evidence, such as it is, of the summons 
to the meeting is exhibited. If, however, the meeting was not 
actually held on that day or the resolution was not passed and the 
meeting was not concluded in that day, although there is no record 
of it in the proceedings,- then there was material or there might 
. have been material before the High Court which would justify 
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their conclusion. Their Lordships are not obliged to allow these 
appeals because no one has been able to point out what was the 
actual admission or evidence which was before the High Court 
on the subject. That there was some admission or some such 
evidence, which justified them, is a reasonable assumption, be- 
cause, first of all, if there was any slip, it was the duty of the 
defendants to have called the attention of the Court to it, so that 
it might be corrected. Again, it was in their interest to have 
drawn attention to it when they applied for leave to appeal to His 
Majesty in Council, as they did some time afterwards in most 


_ voluminous and exhaustive terms, but there is no mention of 


this point there, and when, lastly, a petition was sent to this 
country with instructions to apply for special leave to appeal, this 
point was not mentioned at all either one way or the other, and it 
was only by the diligence of the counsel who appeared that this 
discrepancy was observed and naturally made legitimate use of on 
the application. The Board are much obliged to Sir George 
Lowndes for giving them this candid information. The inference 
that their Lordships draw is this: It was known, for some reason 
which is not now before the Board, that the High Court had the 
material before it which was required, and therefore that its deci- 
sion upon this point was right. The amount involved would only 
have been about Rs. 1,500, and if that alone had been brought 
before their Lordships when special leave to appeal was asked for, 
the leave certainly would not have been given. The other points 
there mentioned have now disappeared. Again, with a candour 
for which their Lordships are much obliged to counsel, the con- 
tentions that there had been an offer only but no concluded 
contract, and that the respondents (plaintiffs) had never given 
the help that they contracted to give, which was a condition 
precedent to their right to be paid, were abandoned at the outset, 
and another and a new point that the defendants had never signed 
this document was also abandoned. Thus the case was brought 
down to the argument on limitation, and that again has been 
brought down to the year 1918. In their Lordships’ opinion even 
that point vanishes. i 


Their Lordships will humbly advise His Majesty that these 
appeals should be dismissed with costs. 


Appeal dismissed 
T. L. Wilson & Co.—Solicitors for the appellants. 


Hy. S. L. Polak.—Soilicitor for the respondents. 
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MOHAMMAD NAZIR CRIMINAL” 
p VEVSUS 1928 
* eee 
p EMPEROR Mareh. #6 
Indian Penal Code, sections 500 and 502— Conviction under—Publish- vi ar 
oe ing defamatory matter under gutse-of ritmour—Diuties of an editor EARS EJ. 


; KING, J. 
—Plea of justification—Proper use of—Aggravation of the offence, J 


what constitutes—Proper sentence, question of. 


During the time when Hindu-Moslem differences were very 
acute, a Moslem editor published an article, under the guise 
of a strong rumour, charging the complainant who was a man of 
“perfectly good character and reputation and closely identified 
with activities of the Hindu religion, with ‘‘ having poisoned 
his own son in complicity with other relatives because the son 
wished to become a convert to Islam”. It was proved that the 
son had died of typhoid, that the malicious and false charges 
were made without the slightest enquiry by the editor and 
that when the truth of the article was challenged by com- 
plainant, far from apologizing, the editor wrote a provocative 
letter repeating the scandal in a manner aggravating his original 
offence. On commencement of proceedings under section goo, 
Penal Code, accused filed a list of 148 witnesses out of whom 
only one was called and in cross-examination of complainant’s 
witnesses, he put questions showing a desire on his part to 
justily the article. He/d, that the accused was rightly convicted 
by the lower courts under sections s00 and so2 of the Pena 
Code, but the circumstances of thezcase called for enhancement 
of the sentence. \ 


It is no defence to a civil suit that the person who published 
the libel or slander did not originate it but heard. it or received 
it from another or that it was a current rumour and the person 
publishing it dona fide believed it to be true. 


Me’ Pherson v. Dantels, 10 B. and C., at 272, Watkin’ v. 
Hall, L. R., 3 Q.B., at gor and De Crespigny v. Wellesley, 
5 Bing., at 482, followed. ; 

An editor should be most watchful not to publish defamatory 
attacks upon individuals unless he first takes reasonable pains 
to ascertain that there are strong awd cogent grounds for 
believing the information which is sent to him to be true—that 

` proof is readily available and that in the particular circum- 
stances his duty to the public requires him to make the facts 


known. King-Emperor v. Jhabba Mal, 26 A.L. J. R., 196, 
~- referred to. 


Malicious publication in the sense of active ill-will against 
* Cr. Rev. Nos. 877 of 1927 and 135 of 1928 
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the person defamed is not a necessary constituent of the offence 
ot defamation. 

A defendant, in proceedings for defamation, whether in a 
suit or under section goo, Indian Penal Code, must depend 
upon facts which he is certain can be proved by him or his 
witnesses, and if there is no substantial defence, an immediate 
apology in the widest and most unreserved terms may fairly be 
presumed to decrease the damages and lessen the punishment 
under section soo, The plea of justification should never be 
-put forward unless there is a practical certainty of success, and 
where justification cannot be pleaded, no act should be done 
by counsel or client ‘nor any question put tending towards 
justification. f 

CRIMINAL REVISION from an order of H. G. SMITH ESQ., 
Sessions Judge of Meerut. 
S. Mohammad Husain, for the applicant. 


M. Waliullah (Assistant Govemment Advocate), for the 
Crown and M. N. Raina, for the complainant. 


The judgment of the Court was delivered by 


MEARS, C. J.—One Mohammad Nazir was on the roth of 
October, i927 sentenced to six months’ imprisonment under 
sections 500 and 502 of the Indian Penal Code, such sentences 
to run concurrently, and ordered to pay a fine of Rs. 100 under 
each section. He appealed to the Sessions Judge, who dismissed 
his appeal, and he applied in revision here. During the hearing 
of the revision it became obvious that the sentence of six months’ 
imprisonment might reasonably be considered inadequate, and 
further that neither courts had considered the circumstances of 
aggravation by which Mohammad Nazir had enhanced the scrious- 
ness of his original offence. A notice to show cause why sentence 
should not be enhanced was addressed to Mohammad Nazir, and 
he has appeared to-day represented by Mr. Mohammad Husain. 
This is the third case in the last few months which has come 
before this Bench in which the character of an innocent and 
harmless person has been recklessly and grievously assailed. One 
ofthese cases was that of King-Emperor v. Jhabba Mal (’). 
This, ltke the case just mentioned, is also a matter of consider- 
able importance to the public, the press and to the profession. 

On the 28th of May there was a falsa in connection with the 
opening ceremony of the Islamia School at Mawana. One Moulvi 
Shabbir Ahmad Usman? was to deliver lectures on the 30th and 
31st of May. In the town of Mawana in the Meerut district 
there was residing a highly respected gentleman by name Har 
Swaroop, and he had a son by name Daya Swaroop. That boy 
was about 17 years old. His father was President of the Mawana 
Arya Samaj, treasurer of another religious society, and, the son; 


(i) [1928] 26 A. L. J. R., 196 
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Daya Swaroop himself, was Secretary of the Arya Kumar Sabha 
and was also the President of the Arya Bal Sabha. On the 28th 
and 29th.of May this young man Daya Swaroop went to the 
jalsa but fell ill on the night of the 29th of May. From that 
evening until his death he was unable and did not in fact leave 
the house. He was attended by three doctors—Pandit Raghu- 
nath Sahai of Mawana, Dr. Raghunandan Prasad of Mawana and 
` Dr. Prabhoo Nath Banerji of Meerut. He was said to be suffer- 
ing from typhoid, and he died at about 5 A. M., on the morning 
of the 10th of June, 1927. Some 200 to 225 people joined in 
his funeral procession, which started at about 8 in the morning 
and which went by the ordinary route passing the ¿žana to the 
ordinary cremation ground. The cremation was carried out 
according to Vedic rituals with ghee, sandal wood, camphor and 
fuel. Certain Hindi and Urdu papers recorded the death of 
this young man of scventeen in appropriate and sympathetic 
language, and there the matter rested. The position was that a 
respected citizen of Mawana had lost a young boy of seventeen 
years of age who was himself well-known and respected in 
Mawana and an ardent believer and follower of the Hindu reli- 
gion. Onthe 24th of June, 1927, Mohammad Nazir, a Moham- 
medan, published in a Meerut paper, the “ Risalat”, an article 
about which itis difficult to speak with restraint. The article 
to be appreciated must be set out in full. It was in the following 
terms :— 


“ Was a Hindu boy killed when he expressed his intention of embrac- 
ing Islam ? 

It has been heard and there is a strong rumour that at the opening 
ceremony of a school for Mohammedah boys in tahsil Mawana, district 
Meerut, which function was attended by the Ulmas of Delhi, Deoband 
and Meerut and at which were present plominent Christians, Hindus 
and Arya Samajists who had come to hear the speech of Moulvi Shabbir 
Ahmad Usmani, there was a boy, son of Lala Har Swaitoop, Honorary 
Magistrate, Rais and Zemindar of Mowana-Kalan, who was also listen- 
ing to the speech. On hearing the speech the truth in Islam was fully 
impressed upon the mind of the boy. He expressed to his relatives and 
parents his intention of embracing Islam. Thereupon all hiserelatives 
became angry and showed to him in all possible ways that Islam was a 
false and Hinduism a true religion. The boy said, ‘ On the occasion 
(of a face to face discussion) you and your advocates slip away and 
when the other side is absent you praise youryeligion. I am determined 
to embrace Islam and will not listen to any one’. When the boy said 
like that, a watch_ began to be kept on him. When, in spite of the 
watch, his idea remained the same, something was administered to him 
and his dead-body was, for fear of the police, taken, not to the crema- 
tion ground, but to a lonely place, and was burnt there, and tins of 
ghee Were used instead of wood. When the people began to talk of the 
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affair and the police made an investigation, true facts were concealed, 
proof of sudden death was furnished through a doctor who was a tenant 
living close by and another doctor and on their testimony the matter was 
hushed up. In Mowana-Kalan, and the neighbouring villages as well as 
in Meerut the affair is known like that. It is not known why the police 

- hushed up the matter; they did so probably because no other proof was 
available”. 


The summary, which we have given above, as to-the illness 
and death of this young man was proved in court as conclusively 
as it could be, and it is now necessary to compare what were the 
undoubted facts with the abominable artıcle published by the 
“ Risalat”. The article opens thus—“ Was a Hindu boy killed 
when` he expressed his intention of embracing Islam”? The 
answer to that question was “ No”, and that answer could have 
been found out most readily by Mohammad Nazir if he had taken 
the trouble to institute the slightest enquiries in good faith. The 
least enquiries would have demonstrated that the boy had been 
ill for ten or eleven days, had never heard the speech of Moulvi 
Shabbir Ahmad Usmani, that three well-known local doctors had 
been in attendance with him, that the boy died about 5 A. M., 
that the funeral procession started at the usual time and passed 
along the customary route, that the cremation had taken place 
on the customary spot, and that there was no doubt whatever 
that the boy had died from typhoid and that the police had never 
in the slightest degree interested themselves in the cause of 
death—and further that there never was any inclination on the 
part of this young man to embrace Islam. _ 


As part of the defence Mohammad Nazir did put up a man, 
whom we regard as having given deliberately lying evidence when 
he says he went to Mawana. His name is Bashir Ahmad Khan 
and he says that he went on the 22nd of June, 1927 to enquire 
about the story. He said he did not know the name of a single 
person who confirmed the rumour. When pressed in cross-exam- 
ination he says: “I cannot even name one man of Mawana who 
confirmed the rumour given to me by the accused”.- Heisa 
man of obviously no character and no position in life. His story 
is that*Mohammad Nazir gave him Rs. 2 to go from Meerut 
to Mawana to make the enquiry. This evidence is completely 
worthless, and we do not believe that any enquiry was instituted 
before the publication of this article. The case which Mohammad 
Nazir has set up and on which in the revision he hoped to 
succeed was that Lala Har Swaroop, the complainant, was not 
indicated by the article, and was not a sufficiently defined person 
to come forward as a complainant. One has only to read the 
article to see how unarguable such -a suggestion is. We agree 
that the first step thet complainant must take when commencing 
a prosecution or civil suit for defamation is to satisfy the court 
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that he is the person indicated and aimed at by the article com- 
plained of. The learned Session Judge has summarised the whole 
matter in a sentence. Weare in complete agreement with him 
that the article undoubtedly meant that the relatives of the boy 
including the father having failed to dissuade him from embrac- 
ing Islam, had murdered him by poison and hurriedly cremated 
him. The name of the father, as will be seen, appears in the 
offending article as does also the statement that the boy ex- 
pressed to his relatives and parents his intention of embracing 
Islam, and that thereupon they all became angry. The sugges- 
tion that the father is not indicated as one of the murderers of 
his son was so far-fetched that Mr. Mohammad Husain, who 
conducted this matter on the original’ hearing of the revision and 
to-day with considerable tact and discretion, felt himself unable 
to adduce the slightest argument in support of the contention. 
We have no doubt whatever that the complainant was right 
in-law when he commenced proceedings under sections 500 and 
502 alleging himself to be one of the persons defamed by this 
publication. 


We now come to matters of aggravation which to a large 
extent were overlooked in the lower courts. Lala Har Swaroop 
in evidence said that several people came to him asking him 
what the publication in the ‘ Risalat” meant, and on the 
4th of July, 1927, he wrote a letter to Mohammad Nazir in 
which he set out forcibly but quite properly his feelings at 
the false and malicious and defamatory attack which had been 
made upon him and the members of his family.” He set out 
certain conditions upon which-he would refrain from seeking 
his remedy against Mohammad Nazir in the civil and criminal 
courts, and the whole of the letter was a letter couched in an 
eminently proper tone but indicating the pain and grief that the 
unfounded accusation had caused him. Thereupon, Mohammad 
Nazir, who seems to have regarded an editor as a person invested 
with authority to destroy anybody’s character without any per- 
sonal responsibility resting on himself, wrote a letter which 
forms the first of the matters of aggravation which in addition, to 
the gravity of the original offence induce us to increase the sen- 
tence of imprisonment. Itis not without significance to notice 
that this article was published at a time when Hindu-Mohammedan 
differences were very acute. 


We now propose to consider step by step the points which 
seem to us to require the attention of editors of papers of this 
character as also of members of the legal profession and of.the 
public generally. We may, therefore, go back for a moment 
to the opening sentence where the article is said to be based 
upon rumour. Mohammad Nazir has sheltered himself under 
what he fhought to be the protection of some unnamed third 
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CRIMINAL party, that is to say, in his notice of appeal from the conviction 
he was relying upon the plea amongst others, that all that he 
had done was to publish an article communicated to him by a third 
MOHAMMAD person, and that all that he had said in it about the matter.was 
that it was merely a rumour that the father’and his relatives had 
„EMPEROR murdered the young man. For more than 60 years it has been 
aie settled law that the publication of a defamatory “rumour” 1s 
as actionable as if the statement were published without quali- 
fication. The matter was considered in the case of Mc’ Pherson 
v. Daniels (+), and later in Watkin v. Hali (°). Those cases 
lay down in clear terms the proposition that it is no defence to 
a Civil suit that the person who published the libel or slander 
did not originate it but heard it or received it from another, nor 
is ita defence that it was a current rumour and the person 
publishing it dona fide believed it to be true. As was said in 

Me’ Pherson y. Daniels : 


"As great an injury may accrue from the wrongful repetition as from the 





1928 





first publication of slander; the first utterer may have been a person 

insane, or of bad character. The person who repeats it gives greater 

weight to the slander”. á 

-Similarly Chief Justice Best, in De Crespigny v. Wellesley (°) 
shows how the editor of a newspaper is as much responsible for 
a defamatory letter published in his columns as if he had origin- 
ally penned it. The fact that it isa letter communicated by a 
member of the public with a request that it shall be published 
in the paper is no exoneration to the editor who thereby dissemi- 
nates defamatory matter. The suggestion, therefore, of Moham- 
mad Nazir that this tissue of malice and lies was communicated 
to him by some third person as a rumour to be published in the 
paper cannot be urged as a defence. Mohammed Nazir, there- 
fore, is in every way as responsible, civilly and criminally, as if 
he had invented the whole story from beginning to end. His 
conceptions of his duty to himself and the public are to be 
gathered from his reply to the letter sent to him by Lala Har 
Swaroop. He says: 

e “Ihave to write that the news referred to, which was published in the 
correspondence column of the newspaper “Risalat’’, dated the 24th of 
June, 1927, begins with the words: ‘Itis heard and there is a strong 
rumour’, and on account of the said words no reader can take the news as 
based on truth”. 

That, therefore, shows that Mohammad Nazir thought himself 
entitled to publish under the guise of a rumour any defamatory 
matter that he pleased. Mc’Pherson v. Daniels, Watkin v. Hall, 
De Crespigny v. Wellesley, and the terms’ of section 499, 
Indian Penal Code, dispel that view. He continues : 


(1) 10 B.and C. at272 (2) L.R.3Q.B., at gor 
(3) 5 Bing., at 482 k . 
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‘Moreover it is the duty of a newspaper and`its - editor, as a represen- 
tative of the public, to publish every piece of news of public interest which 
is sent to it or to him”. 


We pause to point out that the duty of a newspaper and its 
editor is nothing of the kind. We did endeavour in the case of 
King-Emperor v. Jhabba Mal to define very shortly the broad 
duties of an editorin respect of publications received by him 
trom a third party. The duty of an editor is clear. He should 
be most watchful not to publish defamatory attacks upon indivi- 
duals unless he first takes reasonable pains to ascertain that 
there are strong and cogent grounds for believing the information 
which is sent to him to be true—that proof is readily available and 
that in the particular circumstances his duty to the public requires 
him to make the facts known. 

Mohammad Nazir then takes the point that the said piece of 
“news” was not publishcd maliciously. Malicious publication 
in the sense of active ill-will against the person defamed is not a 
necessary constituent of the offence of defamation. Then he 
really returns to the challenge and repeats in another form the 
innuendo which ran through the article, namely, that Lala Har 
Swaroop had indeed been a party to the murder of his son. 
Mohammad Nazir says : 

“I certainly have this complaint -against you that, while using the 
phrases regarding defamation etc., you did not at all write anything 
regarding the death of the deceased : the illness or the shock the deceas- 
ed died of, the reason why his body was cremated at a less known place 
and the enquiries, if any, made by the police and the basis on which they 
made the same etc.’’. 

That is a scandalous passage and amounts toa repetition of 
and persistence in the original libel. He continues: 

“This might have, as you yourself say, thrown a light on the real facts 
and the communication might have been published verbatim in the same 
manner (as the news)”. 

Then he refers again to the total misconception of his duty which 
he had mentioned before. $ 

“It was my duty to publish the said news and it is also my*duty tc 
publish your letter on the same subject. But I am sorry you did not 
give any expression to that matter. I inform you that you should soon 
write a correct account of the incident, so that the same may be at once 
published in the newspaper and the informaésion,may be supplied to the 

- public, so that it might draw its own inference after weighing .the two 

items of news’’. 

Therefore we have Mohammad Nazir inviting Lala Har Swaroop 
to tell his own side of the story so that the public might draw its 
own inference after “weighing the two items of news” and assum- 
ing that By Har Swaroop’s silence he (Mohammad Nazir) was 
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to some extent the aggrieved party, Lalą ,Har Swaroop took the 
most sensible course and at once commenced criminal proceedings 
against Mohammad Nazir. 


The defendant in proceedings for defamation, whether in a 
suit or under section 500, Indian Penal Code, is usually ina 
delicate and difficult position. The duties of his counsel are no 
less delicate and difficult. The first step to consider is what is 
the exact nature of the defence which can reasonably be set up. 
In a criminal case section 499 of the Indian Penal Code should 
be studied with the greatest care. The defence. must depend 
upon the facts of each particular case, and by facts we mean 
facts which the defendant is certain can be proved by him or his 
witnesses. If there is no substantial defence, an immediate 
apology in the widest and most unreserved terms may fairly be 
presumed to decrease the damages and lessen the punishment 
under section 500, Indian Penal Code. The facts may be so 
strong that occasionally it may happen that counsel can advice 
the client to “justify”. (See First Exception section 499, Indian 
Penal Code). That most dangerous plea should never be put 
forward unless there is a practical certainty of success. By that 
we mean that the defendant and his witnesses can prove facts 
of so damaging a character relevant to the article complained of, 
that the article can thereby be shown to have been true in subs- 
tance orin fact. There may also of course be the strongest evi- 
dence for cross-examination as to credit which can be called in 
aid. If however prudence dictates, as it will in the great majority 
of cases, that the plea of justification must be ruled out as being 
too dangerous then it is of the utmost importance that nothing 
should be said or done by counsel or client which can in any way 
be laid hold of as an attempted justification. Moreover Moham- 
mad Nazir was unaware of or disregarded the rule, applicable to 
both civil‘and criminal cases of defamation, that the whole conduct 
of the defendant or accused from the time of publishing the libel 
to the verdict or sentence has to be taken into account in assess- 
ing damages or imposing punishment. . 


* This case affords an excellent illustration of how to misconduct 
a case? Mohammad Nazir, not having one single fact which he 
could prove which. would support any part of the defamatory 
article, should have behaved with the utmost discretion. When 
the truth of the article was challenged, he should have expressed 
at once, by a personak letter to Har Swaroop and in his paper, 
the utmost regret for its publication, and though these apologies 
would not in our opinion by any means have saved him from 
imprisonment, they would no doubt have been taken into account 
when the question of the quantum of sentence arose in the 
Magistrate’s mind. As we have seen, far from apologising he 
wrote a provocative letter. When proceedings commenced under 
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section 500, he did something much worse. He actually filed a 
list of 148 witnesses intending thereby ta indicate to the com- 
plainant that he proposed to attempt to justify the wicked and 
baseless charges that he had made.- He called one witness only. 
He also aggravated the case against him by putting questions in 
cross-examination which showed a desire on his part to justify 
the article. We refer particularly to the questions put to several 
witnesses as to whether the funeral procession did not start at 
the unusual hour of five o’clock in the morning. This conduct 
in listing 148 witnesses, whom there was no honest intention to 
call, and cross-examining about the alleged unusual hour of the 
funeral procession, were in direct violation of that most important 
rule which counsel and client must never forget, that if no justifica- 
tion can be pleaded, no act shall be done and no question shall 
be put tending towards justification. We emphasise this because 
the records which come to this Court show a disregard of this 
rule, and in case after case a defendant, who has no possibility 
whatever of justifying the whole or a substantial part of the matter 
complained of, nevertheless “‘nibbles at justification” and thereby 
makes the case against him much more serious. The proper 
course for the accused in this case would have been for him at 
once to apologise in the manner we have indicated and to have 
proved that apology in Court. He should not have cross-examin- 
ed any of the witnesses called by the complainant as they were 
obviously men of respectability who were telling the truth. He 
should not have called even the one witness which he did. 


Whilst this course would not have saved him in our opinion 
from undergoing a period of imprisonment, it would certainly have 
lessened the imprisonment which he must now undergo. 


His personal conduct towards the court was in keeping with 
his behaviour towards the complainant, but we must not and do 
not take that into account in our sentence. 


The Magistrate had no difficulty whatever, after hearing the 
evidence, in pronouncing that the whole story was a gross and 
wicked fabrication without any single word of truth to support it. 
Mohammad Nazir behaved in court just as one would expect. 
Twice he made applications for transfer and twice the application 
was rejected by the District Magistrate. Ona third occasion he 
put in an application before the Magistrate that he had sent his 
transfer application to the High Court. That- eventually turned 
out to be a falsehood. After the "accused had produced one 
witness he was asked to call the next. He asked if he might go 
out of court for five minutes and that request was refused. 
Thereupon Mohammad Nazir took out a stamped and written 
application from his pocket, saying that he expected no justice 
from the court, that he would not produce any other witness on 
account of the court’s attitude of hostility towards the first 
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witness. That is to say, before the first witness had been put 
into the box, Mohammad Nazir had already drafted out an 
application stating that he intended to call none of the further 
147 witnesses because of the court’s hostility towards the witness 
called by him. 


In considering the course he should take the learned Magis- 
trate had no difficulty whatever in coming to the conclusion that 
this was a defamatory article, indicating and implicating the 
complainant and entitling him to take criminal proceedings, but 
he does not appear to have realised the gravity of the attack 
upon the character of the complainant. It is almost impossible to 
imagine a worse attack upon a man than that to which Lala Har 
Swaroop was subjected. Here was a man, Lala Har Swaroop, of 
perfectly good character, perfectly good reputation, respected in 
Mawana, a man of position and a man very closely identified with 
the activities of the Hindu religion who suddenly found himself 
charged with having poisoned his own son in complicity with 
other relatives, and that he had done that, because the son had 
wished to become a convert to Islam. Itis difficult to imagine 
a more wicked and dangerous statement, wicked and cruel as far 
as Har Swaroop and his relatives were concerned and wicked and 
inflammatory as regards the community. Also the article, as the 
Magistrate points out, clearly implicated relatives and all the 
Three doctors, who were in attendance on-him. We are of opinion 
that the learned Magistrate should have passed a more severe 
sentence, and that the sentence of six months’ simple imprison- 
ment is not in any degree adequate to the offence committed by 
Mohammad Nazir. It has been said on behalf of Mohammad 
Nazir that he is an ignorant, inexperienced man of no position or 
education and a man who under no circumstances should ever 
have been the editor of any paper however insignificant. That 
is all very well, but if people with no education.and no conception 
of responsibility choose to become editors of papers, they must 
at least acquaint themselves with the elementary rules of law 
which govern their profession and keep within such rules. We 
come ta, the conclusion that the sentence of six months must be 
swept away and that instead of that period Mohammad Nazir must 
serve a sentence of eighteen months’ simple imprisonment to run 
concurrently under sections 500 and 502, and that in addition he 
must pay the two sums of Rs. 100 which he was ordered to do by 
the Magistrate on the roth? of October, 1927, and that if he fails 
to pay those two sums, his imprisonment must continue for a 
further period of two months in respect of each sum of Rs. 100. 
It is: to be hoped that this case and that of the King-Emperor v. 
Jhabba Mai will receive attention from the less educated and 
experienced editors in the province and that they will before 
publishing an article of a grossly persona] and defamatory charac- 
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ter ask‘ themselves how far they could, if called upon, justify 
the allegations or otherwise claim protection under section 499, 
Indian Penal Code. If an editor before publishing the letter ot a 
correspondent or a manifestly libellous item of alleged news asks 
himself by what evidence he could if challenged prove that the 
Statements were true in substance and in, fact, he would find that 
a safeguard which would protect him at all events in the great 
majority of cases. One of the first duties of the law is to protect 
personal reputation and adequately to punish those who falsely 
and maliciously attempt to destroy it, without legal justification or 
excuse. 


We, therefore, dismiss the revision, and whilst confirming the 
conviction pronounced against Mohammad Nazir by the Magis- 
trate and Sessions Judge set aside the sentence of six months’ 
simple imprisonment and substitute forit a simple imprison- 
ment for eighteen months to run concurrently under sections 500 
and 502 together with the fines already mentioned and the 
alternative imprisonment if the fines be not paid. We think that 
Mr. Pathak the Magistrate, deserves to be commended for the 
restraint which he showed when Mohommad Nazir treated him 
and the court with disrespect. 

` Revision dismissed 


Sentence enhanced 
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wnder— Evidence that accused was suspected of commutting specified 
offences—Inadmisstble—Terms “conviction” ond“ acquittal”, im 
applicable to order passed under the sectton—Accused expressing 
readiness to give security— Whether amounting to plea of gittliy— 
Method of determining question. i 


e 
Application by Local Government against order setting aside an order 
to furnish securtity—No appeal—Revision. 


An application by the Local Government against an order 
of a Sessions Judge setting aside an order that an accused 
person should furnish security is 4n Application which can 
only lie on the revisional side and no appeal can be filed at all. 

In‘a case under section 112 of the Criminal Procedure Code, 
evidence cannot be led under section rro that an accused 
person has been suspected of committing such and such 
offences. . 
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Where the police or the Magistrate want to make use of 
section 117 (4) the witness should be allowed to depose, if he 
can in fact give that evidence, that the accused has a general 
reputation as a habitual thief (or robber etc., as the case may 
be) but he should not be allowed to state that the accused is 
a bad character or has the reputation of being a bad character. 

The terms ‘‘conviétion”? and “acquittal”? are not appropriate 
or properly applicable to an order passed under section 112 
of the Criminal Procedure Code. = 

The question as to how far a Magistrate is justified in 
stopping a case under section 112 after evidence has been 
taken, and passing the final order for security on the strength 
of a statement by the accused expressing readiness to give 
security, can only be decided upon an examination of the parti- 
cular facts of a case. í 

CRIMINAL APPEAL by the Local Government from an order 
of BABU GOVIND SARUP MATHUR, Additional Sessions Judge 
of Moradabad. 

Uma Shankar Bajpai (Government Advocate), for the 


Crown. 


Krishen Murari Lal, for the accused. 
The judgment of the Court was delivered by 


Bovs, J—This case while headed asa Criminal Appeal has 
been heard by us on the revisional side, since it has already been 
ruled by this Court that an application by the Local Government 
against an order of a Sessions Judge setting aside an order that 
an accused person should furnish security is an application which 
can only lie on the revisional side and no appeal can be filed at 
all. We have, therefore, heard it as a revision. 


This Court has time and again pointed out to the police and 
to Magistrates the great desirability of proceeding in these cases 
strictly in accordance with the Code of Criminal Procedure, but 
the advice repeatedly given is as regularly ignored ; and so it has 
been in this case. The proceedings commenced with what pur- 
ports to be an order under section 112 of the Code of Criminal 
Procedure by which it is suggested that notice was given in 
accordance with law to the accused of what charges he had to 
meet. The notice describes him as a habitual thief and “mischief- 
doer’ and as having had the reputation of being such in the 
locality. “Mischief-déer’*no doubt refers to habitually committing 
mischief within the terms of section 110 (æ). So far there is 
no objection to be taken to the notice. It continues: ‘“'You-have 
been suspected in the following crimes”. It has been ruled 
numbers of times by this Court and other courts that evidence 
cannot be led in these,cases under section I10, that an accused 
person has-been suspected of committing such and such offences. 
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To allow that sort of evidence is to admit what is purely hearsay 
evidence and nothing else. What apparently so often misleads 
the Magistrates in this respect is that evidence of general repute 
can be given in support of a charge of being a habitual thief, etc. 
But evidence of general repute is evidence of a definite fact and 
-is in no sense hearsay evidence. 


The notice continues by describing the crimes of which the 
accused is said to be suspected as :— 


“Crime No. 24, crime No. 23, crime No. 13 and crime No. 8”. 


It is difficult to understand how the Magistrate could be 
under the impression that he was by this clause in the notice 
giving the accused in fact notice of anything at all. It must 
have been obvious to anybody that the accused could have no 
possible means of knowing what crime “Crime No. 24” might be. 
It is, therefore, manifest that at least half the “notice” issued 
under’ section 112 ought never to have found place in such an 
order, 


When the case came before the Magistrate the first witness 
to be examined was M. Danish Ali, the station officer. He was 
allowed to state that the accused was suspected in certain cases. 
We have already’ pointed out that this evidence is hearsay and 
inadmissible. His next statement is that the accused’s reputation 
in the locality is very bad. Assuming this to refer to his reputa- 
. tion as a habitual thief or that he habitually commits mischief, 
it is evidence and, for what itis worth, the Magistrate would be 
entitled to consider it. The witness then goes on: “It is neces- 
sary to take security from him for good behaviour’. This 
is a statement of his opinion which the witness should never 
have ‘been permitted by the Magistrate to make.’ He pro- 
ceeds to say that the accused associated with certain persons 
who were what. is known as “‘history-sheeters”. There is no 
question here of a charge of being associated with a gang for the 
purpose of committing offences. Finally, he is allowed to say: 
“I have submitted the report Ex. A and it is correct”. It is 
manifest that that report is full of statements of facts, if they 
are facts, which the witness could only know from hearsay. After 
this some five more witnesses were examined, one of whom gave 
no evidence at all of any sort against the accused. The other 
four did make, together with many statements of a nature similar 
to those on which we have commented 4s being inadmissible, 
several statements about the accused which were admissible and 
which, if believed, might justify an order under section 110. All 
four of them did make the definite statement that the accused 
committed theft habitually and committed mischief habitually, 
and some of them said that his reputation was very bad. Where 
the police or the Magistrate’ want to make. use of section 117 (4) 
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the witness should be allowed to depose, if he can in fact give 
that evidence, that the accused has a general reputation as a 
habitual thief (or robber, etc., as the case may be) , but he should 
not be allowed to state that the accused isa bad character or 
has the reputation of being a bad character. Evidence as to 
general repute is permitted by law; but it is obviously a type’ 
of evidence which requires to be weighed very carefully ; and 
that is the greater reason for being careful that no improper 
laxity is permitted. 


After six witnesses had given evidence the Magistrate pro- 
ceeded to examine the accused. We are informed by the learned 
Government Advocate that there were at least twenty witnesses 
summoned to give evidence on behalf of the Crown. We are 
probably doing no injustice to the Magistrate if we say that it 
seems highly probable, if not absolutely certain, that he had some 
information that the accused was not likely to put up any great 
resistance to being ordered to give security, for at the end of these 
six witnesses he proceeded to examine the accused. This was 
not illegal, but it was certainly unusual. The proceeding had to 
be conducted according to the procedure provided fora warrant 
case, with the exception that no charge need be framed. When 
the accused was examined he was asked first: “Do you habi- 
tually commit thefts and mischiefs”? He plainly denied it: “I 
do not commit thefts or mischiefs”. The question to him was a 
proper question. The next question: “Do you agsociate with 
Binda and Basanta, who are bad characters”? was wholly improper. 
There was no charge against him of associating with bad charac- 
ters. However, he flatly denied that he associated with them. 
Then he was asked: “Have you previous convictions’? and he 
replied: “I have three previous convictions’. Asked-if he would 
give a defence, he said “No”. Asked if he had anything to 
state, he said: “I am prepared to give security for good be- 
haviour’. Now, it has been suggested to us that the accused’s 
statement “Iam prepared to give security for good behaviour” 
was in effect equivalent to a plea of guilty. We have been 
referred to certain other casesin which the question has been 
considered how far a Magistrate was justified in stopping a case 
and passing the final order for security on the strength of some 
similar statements. But it is obvious that a right decision can 
only be arrived at in such cases upon an examination of the 
particular facts. In*oné case an expression of readiness on the 
part of the accused to give security may fairly be construed asa 
plea of guilty:in other cases it could not possibly fairly be so 
construed. In this case the man had already flatly denied his 
guilt on every point. At the worse he had admitted three previous 
convictions. There is nothing whatever in his statement to show 
to what previous convictions he was pleading, and he should 
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certainly have been asked specifically in regard to them. But CRIMINAL 
assuming everything on this point in favour of the Crown we will 1988 
take it that his plea that he had been three times previously 
convicted referred to the three convictions set out at the end of 
the report of the police officer, which we have already held not to Ruaw Ää 
be admissible in evidence as a whole. The details of the convic- — , 
tions appear nowhere else. They were all in Bijnor, the district Boys, J. 
from which this case comes. The first is dated the 11th July, 
1901. It wasa conviction under section 457 of the Indian Penal 
Code and not as printed in the paper book “S. 405”. So far proof 
of that conviction was relevantin this case. The next two so- 
called convictions are cases where orders were passed against the 
accused in 1903 and 1923, under the very section of the Code in 
accordance with which the present proceedings have been taken. 
It has already been held by a Bench of two Judges of this Court 
that the terms “ conviction” and “acquittal? are not appropriate 
or properly applicable to an order in such proceedings. But 
even assuming that these two orders can be ‘treated as convictions 
it is manifest that by no strained process of reason could it pos- 
sibly be suggested that the accused’s admission as to these three 
cases could possibly be construed asa plea of guilty in reference 
to the present charge against him. We cannot refrain from com- 
menting on the fact that two of the instances raked up against 
this accused date so far back as 1901 and 1903, 26 and 24 years 
ago respectively. The only point in regard to which fault is found 
with the order of the Additional Sessions Judge setting aside the 
order for security is that a few lines from the end of his judgment 
he has said: “I find that not a single conviction is against the 
appellant’. If he meant that no single conviction has been pro- 
perly proved he was right; otherwise he would appear to have been 
in error in not noting that there was one conviction under Section 
457 of the Indian Penal Code against the accused by which the 
accused was sentenced to one year’s rigorous imprisonment 26 
years ago. i 
For the reasons we have given above there is no force in this 
application and it is dismissed. . 
We are informed that thé accused in this case has been’arrest- 
ed, and that he is at presentin the precincts of this Court. Let 
him be forthwith released. 
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SULAIMAN,. Transfer of Property Act, section 53—Gift by judgment- debtor with 
J intent to defeat creditor—Subseguent suit against donor—Donees 
impleaded— Validity of giftaccepted— When ‘option to avoid” lost— 
Suit decreed against donor only—Donees exempted—LExecution by 
. attachment of gifted property—Donee’s objections—Civil Procedure 
Code, section 47, provisions of, application of—Right of appeal. 


Under section s3 of the Transfer of Property Act a transfer 
with intent to defeat or delay a creditor 1s ‘‘voidable at the op- 
tion’’ of the person so defeated or delayed. When such a person 
becomes aware of such a transaction, he has the election of 
either accepting ıt or of avoiding it and once he has decided to 
do one thing, he loses the other option and cannot be allowed 
to reprobate what he‘has approbated. 


A certain sum was due to plaintiff from defendant No. 1 on 
a sarkhat. Subsequently the debtor gifted is property to de- 
fendants Nos. 2 to 7. Alter this, the creditor brought a suit 
for recovery of this money admitting the validity of the gift 
and impleading the other defendants on the allegation that 
as the entire property belonging to his debtor had been 
transferred, the debt was binding on the transferees. The 
relief actually claimed was that plaintiff’s claim should be 
decreed against the ‘‘defendant’’. All the defendants being 
absent, the court decreed the claim’ against the defendant 
No. 1 but ordered that “the other defendants should be exempt- 
ed”. The decree having eventually become final, the plaintiff 
proceeded to execute it by attaching the gifted property. On 
objections raised by the donees, eld - 


(x) that the effect of the order was to dismiss the suit as 
against the defendants 2 to 7. Data Din v. Nanku, 16 A. L. 
J. R., 752, followed. Raja Ram v. Chhadammt Lal, I. L. R., 
48 Al, 574, referred to. 


KENDALL,J 


(2) that the defendants 2 to a against whom the suit stood 
dismissed, remained parties, and that therefore their objection 
fell under section 47 of the Civil Procedure Code with the 
result that an appeal lay to the lower appellate court and a 
second appeal lay to*the High Court. 


(3) that reading the allegations contained in the plaint aad 
the reasons given for impleading the other defendants, there 
was no doubt that the plaintiff intended to claim the relief to 
which he was entitled under section 128 of the Transfer of 
Property Act, but as he elected to accept the gift, his option to 
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avoid it was lost and therefore he could not execute his decree CIVIL 
by attachment of the property. 1928 
EXECUTION Sccond Appeal from a decree of MAULVI . SAORTA 


Aul- AUSAT, District Judge of Ghazipur, reversing a decree of NAND 
BABU CHATAR BEHARI LAL, Additional Subordinate Judge of TEWARI 


Ballia. 5 ~ RADHAPAŤ 
. . PATHAK 
Havibans Sahai and A. P. Pandey, for the appellant. 


Uma Shankar Bajpai, tor the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by one of the objectors $ern, J. 
arising out of an execution proceeding. It appears that a certain 
amount of money was due to the plaintiff decree-holder from 
defendant No. 1 on a sarkhat. Subsequently the debtor exe- 
cuted a deed of gift of his immovable property in favour of the 
defendants Nos. 2 to 7. After this, in October, 1924, the 
creditor brought a suit to recover the amount due on the sarkhat 
in which he impleaded not only his original debtor but all the 
donees also. As there wasno charge on any property he of 
course could not claim a decree for sale or any other consequen- 
tial relief as regards any immovable property of the debtor. 
But the plaintiff in his plaint stated that the defendant No. 1 
had made a gift of aé/ his property in favour of the other defend- 
ants on whom the debt was binding and who had therefore been 
impleaded. The relief which he actually claimed was that his claim 
should be decreed against the “defendant”. All the defendants 
were absent and the court held that the plaintiff had only claimed 
relief against defendant No. I and not the other defendants. 
It accordingly decrced the claim for money against the dcfend-> 
ant No.1 but ordered that “the other defendants should be 
exempted”. In the decree which was prepared these exempted 
persons were shown in the array of the defendants, but the order 
exempting them was incorporated in this decree. Neither party 
appealed and that decree became final. 


The plaintiff proceeded to execute the decree by aftaching 
the gifted property. It was to this attachment that the objec- 
tion was raised by the donecs. They were met with the reply 
that the transfer in their favour was a gratuitous transfer with 
intent to defeat, or delay the creditor and was accordingly void- 
able at his option under section 53 of the” Transfer of Property 
Act. The execution court held that the objection was well-founded 
and allowed it. The lower appellate court has come to the 
contrary conclusion holding-that the decree-holder was not debarred 
from raising the question that the legal gift was voidable ‘under 
section 53 of the Transfer of Property Act. One of the objectors 
has appealed to this Court. - 
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The learned Advocate for the appellant has first contended 
that the objection fell under Order 21, rule 58 of the Civil 
Procedure Code and not under section 47, and that therefore 
no appeal lay to the lower appellate court. The contention is 
that the order of the original court exempting the defendants 
amounted to directing that their names should be struck off from 
the record, and that accordingly they ceased to be parties to the 
suit and must be treated as strangers who were objecting to the 
attachment. If this contention were correct, the Appellate Court 
would have no jurisdiction to hear the appeal. In our opinion, 
however, this contention cannot prevail. No doubt the word 
“exempted” used by the original court was an ambiguous word 
and its use was unfortunate. The court should have been more 
exact in its language and should have either said that the suit 
was dismissed against the defendants or should have ordered that 
they should be exempted from the suit and their names should 
be struck off from the record. It was not acase where the 
plaintiff himself had requested to the court to exempt these 
defendants. The court itself when it came to deliver judgment 
was of opinion that as no relief was claimed against them the 
suit could not be decreed against them. In our opinion the effect 
of the order was to dismiss the suit as against these defendants. 
There was a similar unhappy use of the word “exempted” in the 
case which came up for consideration in Data Din v. Nanku ('). 
The Bench held that the expression was an inaccurate expression, 
but the operation of it was to dismiss the suit as against the 
particular defendant. The subsequent case of Raja Ram v. 
Chhadamui Lal (°) is not in’point because there the effect of 
section 47 was avoided by the circumstance that the plaintiff in 
the subsequent suit was seeking to challenge the validity of the 
decree itself. The explanation to section 47 added to the new- 
Code makes it clear that a defendant: against whom a suit has 
been dismissed is a party to the suit for the purposes of the 
execution, discharge or satisfaction of the decree. We must 
therefore hold that the defendants Nos. 2 to 7 against whom the 
suif stood dismissed, remained parties, and that therefore their 
objectien fell under section 47 of the Civil Procedure Code with 
the result that an appeal lay to the lower appellate court, and a 
second appeal lies to this Court. 


The next point urged on behalf of the appellant was that 
inasmuch as no relief was claimed by the plaintiff in the suit itself 
for avoiding this gift, the matter is barred by Order 2, rule 2 or 
by the principle of-ves judicata. The third point is that an exe- 
cution court cannot under Order 21, rule 61 go into the question 
of the transaction being voidable or not, and the last point urged 
is that in any case the plaintiff has lost his right to exercise the 
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option. In the view which we take of the last point it is not 
necessary to consider the other contentions urged on behalf of 
the appellant. 


Under section 53 of the Transfer of Property Act, a transfer 
with intent to defeat or delay a creditor is “‘voidable at the 
option” of the person so defeated or delayed. When such a 
person becomes aware of the transaction which he has an option 
to avoid, he must not affirm it expressly or do any act which 
amounts to an affirmation of the transaction so as to destroy his 
right of avoiding it. He has the election of either accepting the 
transaction or of avoiding it. Once he has decided to do one 
thing he loses the other option, and cannot be allowed to repro- 
bate what he has approbated. 


When the present plaintiff instituted his suit he admitted the 
validity of the deed of gift in favour of the defendants and in fact 
went on to allege that the entire property belonging to his debtor 
had been transferred, with the result that the debt was binding 
on the transferees and it was on account of their obligation to pay 
this debt that they were impleaded in the suit. The lower 
appellate court has not appreciated the nature of the claim, and 
has remarked that the bad drafting of the claim was responsible 
for the muddle and the plaintiff had in fact no business to 
implead the donees in the former suit. But section 128 of the 
Transfer of Property Act makes a universal donee to whom the 
entire property of the donor has been gifted liable for all the 
debts due by the donor at the time of the gift to the extent of 
the property comprised therein. Reading the allegations contained 
in the plaint and the reasons given for impleading the other 
defendants there is no doubt that the plaintiff intended to claim 
the relief to which he was entitled under section r28 of the 
Transfer of Property Act, though that section was not expressly 
mentioned. It might have been his misfortune that the court 
thought that no relief ‘had been claimed against the other defend- 
ants as the word “defendant” was used in the singular. The 
plaintiff did not appeal from: the decree. The effect of that 
proceeding undoubtedly was that the plaintiff affirmed the,validity 
of the deed of gift in favour of the defendants, and indeed sought 
to claim relief against them on the strength of that gift. In the 
plaint he at no place suggested that it was a voidable transaction 
which he had a right to avoid and which he intended to avoid. It 
- might be said that he was not bound to ask for a declaration in. that 
suit, but he ought to have at least made it clear that he was reserv- 
ing his right of avoiding such a transaction in future. His attitude 
at that time was that the gift was valid and that the defendants 
were liable for the debt on account of such gift. In view of this 
circumstance we are of opinion that the plaintiff cannot now be 
allowed to go back upon his former position and to assert that 
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the deed of gift in favour of the defendants was not in fact valid 
but that it was voidable and has since been avoided by him. 
Without taking up this new position, wholly contrary to the 
former position, he cannot proceed to attach this property and 
seek to sell it. He must be deemed to have elected to accept 
the gift, and his option to avoid it is accordingly lost. We are 
therefore of opinion that the decree-holder’s application for cxe- 
cution by attachment of the property should fail on this last- 
mentioned ground. 


The result therefore is that this appeal is allowed, the decree 
of the lower appellate court set aside and the order of the execution 
court restored with costs. 

Appeal allowed 
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RAM SARAN AND ANOTHER (Plaintiffs) 
VEFSUS 
ABDUL GHAFFAR AND ANOTHER (Defendants) * 


Civil Procedure Code, Order 34, rule T—Provisions of—Person hola- 
mg two mortgages over same property—When can sue on second 
mortgage without claiming to enforce first mortgage—Reservattion 
of rights as prior morlgagee—Expression of intention necessary. 

Per IQBAL AHMAD, J.—In view of the provisions of Order 
34, rule x of the Civil Procedure Code itis open to a subse- 
quent mortgagee to put his mortgage into suit without implead- 
ing the prior mortgagee That being so, it is open to a person 
holding two mortgages over the same property to put his second 
mortgage into suit without claiming to enforce his first mort- 
gage provided he expressiy declares his intention of reserving 
his rights as a prior mortgagee and claims to sell the property 
in enforcement of the second mortgage’ subject to his rights as 
a prior mortgagee. 

Sunder Singh v. Bholu, I. L. R., 20 All., 322 (F. B.), Mate 
Din Kasodhan v. Kazim Husam, I. L. R., 13 All, 432 and 
Ram Shankar Lal v, Ganesh. Prasad, 4 A. L. JR; 273, 
referred to. : 


Per ASHWORTH, J.—Where a person holds two mortgages over 
the same property, he cannot sue on the first mortgage alone 
without foregoing the second mortgage. He can, however, sue 
and sell on a second mortgage provided that he declares the 
existence of a first mortgage and has” it entered in the sale 
proclamation. If he does not do so, then he must be deemed 
to have foregone the first mortgage. 

SECOND APPEAL froma decree of .E. T. THURSTON ESQ., 
District Judge of Budaun, reversing a decree of PANDIT RUP 


KISHAN AGHA, Subordinate Judge. . - 


Peary Lal Banerji and, Narmadeshwar Prasad U; padhiya, 
for the appellants. f 


Akhtar Husain Khan, for the respondents. 
The following judgments were delivered :— 


IQBAL AHMAD, J.—This appeal must be allowed and the 
decision of the trial court must be restored. There is nothing 
in law to prevent a person holding -two independent mortgages 
over the same property from putting the subsequent mortgage 
into suit first ‘and then bringing a second suit on the basis of the 
first mortgage held by him, provided that while bringing a suit 
on the basis-of the second-mortgage he proclaimed the existence 
_, of the first mortgage over the property mortgaged. Ifa mort- 
ae g ` *S. A. No. 1938 of 1925, 
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gagee having two mortgages over the same property puts: the 
later mortgage into suit and discloses the existence of the first 
mortgage and obtains a decree for sale on the basis of the second 
mortgage for sale of the property subject to the prior mortgage, 
and that decree-is put mto execution and the property is sold 
subject to the prior mortgage, the auction-purchaser purchases 
the property subject to the first mortgage, and it is not-open to 
him to resist a suit for sale on the basis of the first mortgage on 
the ground that the property once haying been sold in execution 
of the decree obtained by the mortgagee on the basis of the 
second mortgage, is not liable again to be sold in execution of the 
decree obtained on the basis of the first mortgage. The pro- 
position of law cnunciated above finds support trom the Full 
Bench decision of this Court in Sunder Singh v. Bholu(’). 
It is to be noted that the observation of the learned Judges in 

that case that R 
- *© one thing is quite clear, that the plaintiffs cannot sell the property 
twice over,.and they cannot sell under the second decree subject to the 

first ’’, 

cannot now be held to be good law and inasmuch as that observation 
was based on the Full Bench decision of this Court in Mata Din 
Kasodhan v. Kazim Husain(*), and the binding nature of that 
decision has been taken away by the later Full Bench decision of 
this Court in Ram Shankar Lal v. Ganesh Prasad(*). In view 
of the provisions of Order 34, rule 1 of the Civil Procedure Code 
it'cannot be doubted that it is open to a subsequent mortgagee to 
put his mortgage into suit without implcading the prior mortgage. 


. That being so, it is open to a person holding two mortgages over 


the same property to put his second mortgage into suit without 
claiming to enforce his first mortgage provided he expressly 
declares his intention of reserving his rights as a prior mortgagee 
and claims to sell the property in enforcement of the second 
mortgage subject to his rights as a prior mortgagee. 


In the suit giving rise to the present appeal it was agreed in 
the courts below that the plaintiff had four mortgages over the 
property in dispute. He put the last mortgage into suit and 
obtained a decree. In suing on the last mortgage he had dis- 
closed existence of the previous mortgages and prayed for sale of 
the property subject to the encumbrance evidenced by those 
mortgages. A decree was eventually passed in his favour and 
in execution of that decree the property in dispute along with 
some other property was sold subject to the prior mortgages. 
The property in dispute was purchased by defendant No. 2 who 
is the contesting respondent before us. Then the plaintiff 
brought the suit giving rise to the present appeal for enforce- 


(1) I. L. R., 20 All., 322 (2) I. L. R., 13 All, 432 
(3) [1906] 4 A. L. J. R., 273 
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ment of an earlier mortgage held by him. The trial court held 
that he was entitled to a decree for sale of the property purchased 
by the contesting respondent in terms of the reliefs prayed for 
in the plaint. 


The lower appellate court agreed with the findings of the 
trial court on all points except one. It held that the plaintiff 
was not entitled to sell the property in dispute a second time in 
enforcement of his prior mortgage and as such was not entitled 
to get a decree against the contesting respondent. In view of 
this finding the lower appellate court reversed the decree of the 
trial court and dismissed the plaintiff’s suit. 


~ Ihave given my reasons for disagreeing with the view of law 
taken by the lower appellate court and for agreeing with the 
trial court in holding that the plaintiff is entitled to geta decree 
` for sale of the property purchased by the contesting respondent 
and to enforce the decree by sale of the property in his hands. 


The other points on which the suit of the plaintiff was resist- 
ed by the contesting respondent in the courts below were found 
against him by both the courts below and the findings of those 
courts have not been assailed in argument before us. 


The result is that I would allow the appeal, set aside the 
decree of the lower appellate court and restore the decree of the 
trial court with costs in all courts. 


ASHWORTH, J.—I concur, but I would like to point out the 
present effect of the decision in Sundar Singh v. Bholu(’). 
That decision was to the following effect :— 

“The holder of two independent mortgages over the same property, who 

is not restrained by any covenant in either of them may obtain a decree 

for sale on each of them in a separate suit”. 


It was expressed in the same judgment as an obiter dictum that, if 
two such separate decrees were obtained, the decree-holder could 
not sell the property twice over. The reason for the latter opinion 
was clearly the decision in Matadin Kasodhan v. Qazim 
-Husain (°) that what is sold must be the property itself and not 
the equity of redemption. a 


The casé of Sundar Singh v. Bholu is no longer, in my 
opinion, good authority for holding that the holder of two mort- 
gages can sue on his first mortgage without disclosing the second, 
or even if he discloses the second, can put the property up for 
sale on the first mortgage without foregoing all his rights under 
the second mortgage. That may have been good law at the 
time when the decision was passcd, but it ceases to be good Jaw 
by reason of the provision of Rule 1 of section 34, which while 
it allows a second mortgagee to sue on his mortgage without 
joining the first mortgagee as party, on the other hand does not 
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allow the first mortgagee to sue without joining the second 
mortgagee. The obiter dictum no longer holds good. It relied 
upon Matadin Kasodhan's case which has been overruled by the 
Full Bench decision of Ram Shankar Lal v. Ganesh Prasad (°). 
In that decision it is held that the words “ mortgaged property”, 
as.used throughout Chapter IV of the Transfer of Property Act, 
means the interest in specific immovable property which the 
mortgagor professes to transfer whatever that interest may be. 
It follows that the equity of redemption may be sold apart from 
the corporeal property. It is to be observed that none of the 
decisions quoted apply toa case where the holder of two mort- 
gages sues on the second mortgage without disclosing the first 
mortgage. In such a case, in my opinion, it should be held that 
he is estopped from pleading that what was sold was a mere 
equity of redemption if he allows the sale proclamation to be 
issued as if the actual property and not merely the equity of 
redemption was being sold. In such a case the holder of two 
mortgages suing on the second mortgage occupies a different 
position to the holder of a second mortgage where a different 
person is the holder of a first mortgage. In the latter case a 
purchaser is put on his guard to see what property is sold. When 
one person is holder of both the mortgages and sells the property 
under the second mortgage without any mention of his own 
prior incumbrance, the purchaser is entitled to treat the sale 
proclamation as an assurance by the mortgagee that he, the 

mortgagee, has no prior incumbrance over the property. i 


The state of law then appears to me to be this. Where 
a person holds two mortgages over the same property, he cannot 
sue on the first mortgage alone without foregoing the second 
mortgage. He can, however, sue and sell on a second mortgage 
provided that he declares the existence of a first mortgage and 
has it entered in the sale proclamation. If he does not do this, 
then he must be deemed to have foregone the first mortgage. 


By THE COURT— The appeal is allowed, the decision of the 
lower appellate court is set aside and that of the court of first - 
instange restored. Costs here and in the court below will be 
paid by the defendants to the plaintiffs. . 


Appeal allowed 
(3) [1906] 4 A L. J. R., 273 : 
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JANG BAHADUR SINGH 
VEYSUS 
EMPEROR* 


Penal Code, sectton 182— Prosecution under, by police, for making false 
report—Similar report made before Magtstrate—Separate pro- 
ceedings under section 271. 

Where either of the sections 182 and 211 is applicable at the 
instance of a Police Superintendent or a Magistrate, the dis- 
cretion or power of one or the other to proceed is not limited 
in any way whatever by the discretion vested in the other. 

Applicant was prosecuted under section 182 of the Penal 
Code by the police for making a false report to them. Subse- 
quently the applicant made a similar complaint to the Magis- 
trate who dismissed it, holding that :t was unnecessary to start 
separate proceedings under section 211. Meld, that the police 
had taken a step which they were authorised by law to take 
and therefore there was no justification for interfering with 
their action. : 

CRIMINAL REVISION from an order of K. A. H. Sams ESQ., 

Sessions Judge of Benares. 


A. Sanyal, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


Boys, J.—This case has been referred to a Division Bench 
under the following circumstances :— 


The applicant made a report to the police in which he ex- 
pressed his suspicion that two other persons had stolen his watch. 
The police reported the allegation to be false, and the prosecution 
of the applicant was instituted by the Superintendent of Police 
under section 182 of the Indian Penal Code. So far it is manifest 
that the proceedings were absolutely in order. 


The applicant then went ‘to the criminal courts an@ filed a 
complaint to the same effect as the report which had already 
been found to be false. That complaint was dismissed, the Magis- 
trate remarking that it was not advisable to commence a pro- 
ceeding under section 211 of the Indian Penal Code against the 
applicant “ on the present proof’, and in view of the fact that 
the police had already started proceedings which we understand 
to mean that he was satisfied, for the time being at any rate, 
that justice was likely to be done by allowing the proceedings 
under section 182 instituted by the police to take their course 
without complicating the matter by instituting a separate pro- 
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ceeding under section 211 in reference to the complaint in court. 

The applicant now desires us to quash the proceeding institut- 
ed by the police under section 182 and to direct tnat if any 
step is to be taken against him at allit may be one to be taken 
under scction 211 of the Indian Penal Code by the Magistiate 
in reference to the complaint in court. 


It is manifest that the applicant’s sole object is to stave off 
the proceeding which has already started against him in the hope 
that the Magistrate may not sce fit to start a proceeding in 
relation to the false complaint in court. We are not, however, 
concerned with considerations of that sort either in favour of or 
against the applicant. We have only to consider whether the 
proceeding at present instituted is legally instituted. 


The casce has been referred to us in consequence of two 
rulings of single Judges of this Court which, it is suggested, are 
conflicting. In a somewhat similar case (Criminal Reference 
No. 355 of 1919) Mr. Justice Knox scems to have considered 
that a prosecution under section 182 could not be permitted 
where it was possible to institute a procceding under section 
211; while Mr. Justice Walsh held in Criminal Reference No. 625 
of 1927 that either section was applicable, but said that he 
preferred to deal with the case on the merits. We have been 
referred to a number of other cases; but in none- of them has 
it been distinctly held, on any principle that we are able to 
appreciate, that where a false report has been made to the police 
and a similar complaint subsequently to the Magistrate, no pro- 
ceeding can be instituted by the police under section 182 in 
reference to the false report made to them. There is in such 
cases plain allegation of facts which bring the case within section 
182 of the Indian Penal Code. Information is alleged to have 
been given to a public servant which the ‘informant knew or 
believed to be false intending the public servant or knowing ctc., 
etc. It would be open to anybody to institute a prosecution for 
this alleged offence but for the provisions of section 195 (1) (æ) 
which limits the power to institute such a charge to the public 
servant or some other public servant tö whom he is subordinate. 
It is ttue that there is a somewhat similar restriction in regard 
to the complaint made in court, and the court’s complaint is 
required before proceeding can be instituted in regard thereto ; 
but we are wholly unable to find any authority for the proposition 
that where either sectiorfis applicable at the instance of cither 
officer, the discretion or power of one or the other to proceed is 
limited in any way whatever by- the discretion vested in the 
other. The Magistracy are possibly in some respects on their 
executive side the superior officers of ‘the police—possibly only 
the District Magistrate; but in any case none of them can be 
regarded on the judicial side of their authority as the superior 
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officers of the police. This is the only conceivable ground on 
which we can see that it might be suggested that the police’s 
authority is to be limited by the action taken or not taken by 
the Magistrate : and there is no force in that ground. 


The police have in this case taken a step which they are 
authorised by law to take, and we can see no’ justification for 
interfering with their action. We may say that the case has 
been argued to us as if the police could take action under section 
182 and the Magistrate could take action under section 211, 
but that the converse propositions did not apply. We must not 
be considered in any way whatever to accede to the proposition 
that the offence of making a false report at a police-station does 
not come within both the sections 182 and 211. The question 
does not arise in this case though it appears to have been thought 
to arise at one time, and we are not called upon and should not 
decide it. 


The application is dismissed. 
Application dismissed 


AJODHYVA PRASAD (Plaintiff) 
VETVSUS 
RIKHNATH (Defendant)* 


Indian Paper Cu wrrency Act (X of 1923), section 25—Promtssory note, 
payable on demand to lender or to whomever he orders it to be paid 
—V Validity cf. 


The provisions of the Indian Paper Currency Act, which 
follow the wording ot the English Bank Charter Act, should be 
given the Same interpretation as was given to the English Act, 
namely, “promissory notes, which sbalil entitle, or be intended 
to entitle, the bearer or holder thereof without endorsement to 
the payment of any sum of money on demand......shall be 
deemed to be notes within the meaning of the English Bank 
Charter Act”. $ 


Where the document in suit consisted of a promissory note 
and a receipt and in the latter the promissory note was described 
as “ind: iteleb ’ meaning ‘‘on demand” and in the note the 
words were that the money would be paid ‘‘on demand to him, 
that is to the lender, or to whomever he orders it to be pa‘d’’, 
teld, that the note was legal and valid and its words could not 
be said to offend against the provisions of section 2s of the 
Indian Paper Currency Act (X of 1923). 


Chidemberam Chetlicr v. Ayyesewmi, I. L. R., 40 Mad., 585 
and Jetha Perkha x. Ram Chandra Vithoba, I. L. R., 16 Bom., 
689, referred to. 
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The real test was whether the note in suit was payable to any 
person who may be in possession thereof. 
C1VIL REVISION from an order of BABU HARGOVIND BAJEL, 
Judge of the Court of Small Causes of Fatehpur. 


Bhagwati Shankar, for the applicant. 
The opposite party was not represented. 
The following judgment was delivered by 


DALAL, J.—It is unfortunate that the opposite party was not 
represented, but the court had the advantage of very valuable 
argument addressed to it by Mr. Bhagwati Shankar. | He has 
placed a printed note before the Court and carefully explained how 
the words therein cannot be said to offend against the provisions 
of section 25 of the Indian Paper Currency Act (X of 192 3) 
which replaced previous similar Acts which dated back from 1871 
down. What section 25 of the Indian Paper Currency Act pro- 
hibits is this. 

“No person in British India shall draw, accept, make or issue any Dill 
of exchange, 4zzdi, promissory note on engagement for the payment of 
money payable to bearer on demand...... ..of any such person”. 

The document in suit consists of a promissory note and a receipt. 
In the receipt the promissory note is described as “indultalab” 
meaning “on demand”. In the note itself the words are that the 
money would be paid “mangne par unko ya jisko woh dilwaen 
unke hukm par’ (on demand to him, that is, to the lender, or to 
whomever he orders it to be paid). There are no words here to 
imply that the money was payable to bearer on demand. In the 
ruling quoted by the lower court of small causes, Chidambaram 
Chettiar v. Ayyasawmi (+), the point of offence is detailed by 
Krishnan, J. at page 588. In the note which was before their 
Lordships there was an additional word that the note was payable 
to bearer. The argument there was that the note was payable to 
a person or to his order as well. And on this argument the learned 
Judge observed as follows:— 

Tt was further argued that the note in suit did not fall within section 26 
of Act No. II of 1910 (corresponding to the present Act of 1923) as it 
was a note payable, not only to bearer, but to a person or his order alsa 
This addition can make no difference, as the note is still a note payable 
to bearer on demand”. 

It is clear that in the Judge’s opinion if ihe words “payable to 
bearer” had not existed, a note payable to a person or his order 
would not have offended against the provisions of the Indian Paper 
Currency Act. The judgment of Farran, J. in /Jetha Parkha v. 
Ramchandra Vithoba<*) isa valuable contribution to the law on the 
subject. Here the note was payable to owner on demand. The 
learned Judge pointed out that the provisions in the Indian Paper 
(1) I.L. R., 40 Mad., 585 (2) I. L. R., 16 Bom., 689 
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- Currency Act follow the wording of the. English Bank Charter 
Act which was subsequently explained by Stat. 1 7 and 18 Vict., 
C. 83, section 11. The explanation was that promissory notes, 
which shall entitle, or be intended to entitle, the bearer or holder 
thereof without endorsement to the payment of any sum of money 
on demand...... shall be deemed to be notes within the meaning 
of the English Bank Charter Act. The Indian Paper Currency 
Act has not been so explained, but the same interpretation should 
be given to its words. The real test, therefore, is whether the 
promissory note in suit is payable to any person, who may be in 
possession thereof. Will the bearer of this note without any 
endorsement have a right to be paid the money due on the note ? 
According to the wording of the note, he certainly would not. 
The demand has to be made by the lender himself, or someone 
to whom he may order payment. Without endorsement to a 
particular person the note will not be payable to the bearer there- 
of. Iam therefore of opinion that the lower court was wrong 
in holding the note to be illegal and void. 


I set aside the decree of the trial court and remand the suit to 
it for a trial on the merits. 


Costs here and heretofore shall abide the result, 





= CHHEDI RAM (Defendant) 
VEVSUS 7 
GOKUL CHAND AND ANOTHER (Plaintiffs )* 
Privacy, right of—Infringement of—Existence of public lane in-between 
houses of parties—Right of privacy, when not destroyed. 


The existence of even a public lane in-between the houses of 
the parties does not destroy the right of privacy. Kuverji Prem- 
chand v. Bai Javer, [1869] Bom. H. C. R., 143, Jamil-ud-din 
v. Abdul Majid, 13 A. L.J. R., 361 and Fazal Hag v. Fazal 
Haeg, 26 A. L. J. R., 49 and Gokul Prasad v. Radhe, I. L. R., 
10 All., 358 at 386, followed. . 

SECOND APPEAL from a decree of BABU RAJ BEHARPLAL, 
Subordinate Judge of Ghazipur, confirming a decree of BABU 
VISHAMBHER PRAKASH, Munsif. . 


Kamlakant Verma and Surendro Nath Verma, for the appel- 
lant. eo. 


Shiva Prasad Sinha, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit for the closing of three windows opened by the defendant in 
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his second story on the ground that they infringed the plaintiffs’ 
right of privacy as regards their room in the second story. The 
houses of the parties are situate opposite to each other and are 
separated by a lane which ıs described as a private lane in the 
plaint. In the courts below the. defendant did not take up the 
position that there was any public lane intervening þetween the 
houses or that the existence of such a lane destroyed the right of 
privacy. Both the courts below have decreed the claim. 


As pointed out by Sir John Edge in the leading case of Gokul 
Prasad v. Radhe ©), 

“every case must depend on its own facts and there are two primary 
questions which arise in all such cases: (1) does the privacy in fact and 
substantially exist and hasit been and is it in fact enjoyed? and (2) 
was the privacy substantially or materially interfered with by acts of the 
‘defendant done without the consent or acquiescence of the person seeking 
relief against those acts ?’’ f 


The defendant had urged that inasmuch as there were other 
windows in his house on the same story no privacy existed, and 
also pleaded that the plaintiffs’ apartment was not regularly 
occupied by his females as they were only occasional visitors 
thereto. It is also suggested thdt they did not observe strict 
purdah. The lower appellate court has however recorded a find- 
ing that the other windows do not substantially expose the privacy 
of the plaintiffs’ room, that the apartment in question is occupied 
by the females of the ‘plaintiffs? house when they come to reside 
at this place and that they observe purdah. These findings in 
our opinion are findings of fact and must be accepted. They 
amount to a clear finding in favour of the respondents that the 
right of privacy did in fact exist and was really enjoyed by the 
plaintiffs. r 


.. The next point urged is that the existence of a lane between 
the two hotses disentitles the plaintiffs from seeking the relief 
which they have sought. It is urged that there can be no such 
‘right when a lane over which the. public can pass interyenes. The 
plaintiffs’ room however is on fhe second story and is not over- 
l6oked by people who pass along this lane. This position was not 
taken’ up by the defendant in the court below, and we have there- 
fore no finding whether this lane is a private lane ora public 
lane. But even if it were a public lane, there are undoubtedly 
several. cases against the appellant in which it has been laid down 
that the existence of ¢ven a public lane in-between would not 
destroy the right of privacy. The earliest case which has been 
brought to our notice is that of Kuvarji Premchand v. Bai 
Javer(?). This was followed by a learned Judge of this Court in 
the case of Jamil Uddin v. Abdul Majid (è). Ina recent case 
‘t's (Cr) L L. R., 10 All., 358 at 386 (2) [1869] Bom. H. C. R., 
(3) [1915] 13 A.-L. J. Ru, 361 
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decided. by.a Bench of this Court, namely, Fazal Hag v. Fazal 
Haq (°) there was a''road intervening between the houses of the 
parties. Although the point raised in this appeal was not ex- 
pressly decided in that case, nevertheless the fact of the existence 
of a-road between the two houses was prominently before the 
learned Judges. i 


Having regard to these authorities we must hold that there is 

no force in this appeal: It is accordingly dismissed with costs. 
- ` Appeal dismissed 
(1) [1928] 26 A. L. J. R., 49 - 


MUNIRAN BIBI (Defendant) 
VEVSUS 
AMJAD ALI SHAH (Plaintiff) * 
Sale—Portion of consideration good but another portion unpaid— 

Whether document operatine and enforceable—Parties’ intention, 

When the only fact found is that a portion of the considera- 
tion set out in a sale-deed has been found to be good considera- 
tion, the mere fact that a portion of the sale consideration 

~ has not been paid ıs no ground [or coming to the conclusion 
that the parties did not intend the document to be a document 
which could be enforced between the parties. Alamdar husain 
v. Mote Ram, 16 A. L. J. R., 454, referred to. 

SECOND APPEAL from a decree of BABU RAGHUNATH 
PRASAD, Additional Judge of Moradabad, reversing a decree of 
BABU GANGA NATH, Subordinate Judge. 

M. Mahmudultah, for the appellant. 


Iqbal Ahmad, Mukhtar Ahmad and Shambhu Nath Seth, 
for the respondent. = 


The judgment of the Court was delivered by 


BANERJI, J—This is a defendant’s appeal in a suit fora 
declaration that the sale-deed dated 17th May, 1921 executed by 
the plaintiff-respondent in favour of the defendant may be 
declared to be null and void. 


The plaintiff Amjad Ali Shah is the brother of Mus¢mmat 
Muniran; the defendant-appellant. On the ryth May, 1921 
Amjad Ali Shah exccuted a sale-decd with respect to certain 
property which had devolved on him upon the death of his 
brother Farzand Ali. The consideration fer the sale was Rs. i 000, 
The plaintiff alleged that ‘as one Nanhu Mal was about to insti- 
tute a suit for recovery’ of money against him he executed this 
sale-deed with intent to prevent Nanhu Mal from attaching this 
property in execution of any decree he may obtain. It appears 
that a decree for Rs. 225 was passed in favour of Nanhu Mal 
who had instituted a suit for the recovery of money, and on the 

-5# S, A. No. 2038 Of 1925 
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5th August, 1921 Amjad Ali Shah paid this amount. The pre- 
sent suit was instituted on the 18th July, 1923. Musammat 


Muniran Bibi’s defence was that the sale-deed was a genuine sale- _ 
deed. 


The court of first instance dismissed the plaintiff’s suit upon 
the finding that the sale was a genuine sale and that the plaintiff 
had received the consideration for the sale and that the state- 
ment made by him that the document had been executed in the 
way alleged and for the reasons set out by Amjad Ali Shah was 
false. Amjad Ali Shah went up in appeal before the learned 
District Judge of Moradabad who has decreed the appeal. 


Musammat Muniran has come up here in second appeal and 
it is urged by the learned counsel for the appellant that even 
upon the finding of fact arrived at by the learned Se 
Judge the plaintiff’s suit cannot be decreed. 


The learned Judge has considered the items set out in the 
sale-deed of 17th May, 1921 and has found that a portion of them 
has not been proved by the defendant. As regards certain 
other items he has recorded no finding atall. It seems that it 
had escaped his notice. Atthe registration office cash was paid 
to Amjad Ali Shah. The Judge has found that out of the sale 
consideration Rs. 277-12-5 which Amjad Ali Shah was liable, 
(to pay ?), on account of the deed executed in favour of Ram 
Charan and which had been repaid by Musammat Muniran was 
a good consideration. Upon this fact alone he says that it does 
not show that the sale in suit had been executed as an operative 
thing between the parties and so should be entorced between 
them. We are of opinion that when the. only fact found is that 
a portion of the consideration set out in a sale-deed has been 
found to be good consideration, the mere fact that a portion of 
the sale consideration has not been paid is no ground tor coming 
to the conclusion that the parties did not intend the document 
to be a document which could be enforced between the parties. 
Our attention has been called to the case of Alamdar Husain v. 
Moti Ram(?). That case has really no bearing as in that case it 
was laid down that the non-passing of consideration may often 
he very strong evidence that the deed. was not intended to 
operate ; but each case must be decided upon the facts proved. 
In this case all that has been proved is that two items set out 
in the sale-deed as part of the consideration have not been paid. 
It has been found that” at any rate as regards one portion of 
the consideration it was good consideration.' We are therefore 
unable to uphold the judgment of the court below. We decree 
the appeal and restore the decree Of the court of first instance 
with costs throughout. 

Appeal allowed 
(1) [1918] 16 A. L. J. R., 454 
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JAI DEVI KUNWAR (Plaintiff) Civ 

: VEVSUS 
KALYAN SINGH AND OTHERS (Defendants)* 

March, 12, 


Pre- emption Act (XI of 1922), section 24—Pre-emption sought after — 
a year—Money left in hands of vendee for payment of previous TIVAINA T 
debts—Vendee’s failure to fulfil his part of contract—Plaintif 
KEN a Ji 
not entitled to credit for interest—Pre-emptor’s right to property— 
Accrues on date of deposit of pre-emption money. 


Where in a pre-emption suit, brought after a year from the 
date of the sale, it was found that out of the sale consideration 
of- Rs. 22,000, Rs. 4,000 were actually paid in cash to the 
vendors but two sums of money which were left in the hands 
of the vendees for payment to two creditors under two pro- 
missory notes and three further sums_ for payment to prior 
mortgagees, were not paid, held: 


(1) that the defendants not having paid off the’said pro- 
missory notes and the plaintiff not being called upon to pay 
those amounts it was wholly unnecessary to decide whether 
these debts were actually due. The plaintiff could not be 
sued by the creditors directly as there was no privity of con- 
tract between them. Jamna Das; V. Ram Autar Pande, I. L. R., 
34 All., 63, referred to. 


(2) that the plaintiff could not be allowed credit for interest 
accruing on account of the delay in payment by the vendee 
of money left in his hands. Chedda Lal v. Basdeo Sahat, 
-x4 I. C., 266, referred to. - . 


(3) that as regards any interest accruing on account of non- 
payment of debts due on the promissory notes, the breach 
committed by the vendee, if any, would entitle-the vendor to 
sue him for damages and the’ plaintiff would not be held liable 
to make good the loss incurred prior to the date of the deposit 
of the pre-emption money by her. 


The right of a pre-emptor to the property accrues on the date 
of such deposit and it is the vendee who is entitled to all the 
rents and profits of the property up to that date. Deonandan 
Prasad Singh v. Ramdhart Chowdhri, I. L. R., 34 Oal., 675 
and Deokinandan v. Sri Ram, 1. L. R., 12 All., 234, referred to. 

The pre-emptor should step into the shoes of the vendees 
and occupy the same position as the latter does on the date 
-of the deposit. Kundan Gir v. „Ch, Jaswant Singh, S.A. 
108 of 1907, decided on 2oth April, 1927 and Lal Umrao 
Singh v. Mohan Kunwar, 25 A. L. J. R., 1095, referred to. 

FIRST APPEAL from a decree of BABU GANGA PRASAD 
VERMA, Subordinate Judge of Bulandshahr. 


Peary Lal Banerji, for the appellant. 
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Kailas Chandra Mital, for the respondents. 
The judgment of. the Court was delivered by 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
for pre- emption of the properties sold under a deed, dated the 18th 
of September, 1923. The suit was instituted on: the 16th of 
September, 1924. According to the sale-deed the sale consider- 
ation was Rs. 22,000. Out of this Rs. 4,000 were admittedly 
paid in cash to the vendors and two sums of money were left in 
the hands of the vendees for payment to two named creditors 
under two promissory notes, and three further sums were left in 
their hands for payment to certain prior mortgagees. It is an 
admitted fact that the defendants-vendees did not discharge any 
of these previous debts. The plaintiff had actually alleged that 
the sale consideration was inflated and that the amounts said to 
be due on the two promissory notes were fictitious. She further” 
claimed that, inasmuch as the defendants who were liable to 
discharge the previous debts forthwith had omitted to pay off 


. those debts, they must make good to the piaintiff the amount of 


interest which had accrued on those debts. 


The learned Subordinate Judge came to the conclusion that 
the question of the genuineness of the two promissory notes 


„should not bê gone into in this litigation, as ‘the defendants had 


not paid off those debts and the plaintiff was not called upon to pay 
them in this suit. As regards the plaintiff’s claim to get credit 
for the interest, he came to the conclusion that the plaintiff was 
claiming remedy before any cause of action had arisen. He 
however remarked: 
* If the plaintiff was in any way damnified, hereafter then there would be 
time enough for her to enforce her cause of action”. 

. In appeal'the first point urged is that the question of the 
genuineness of the promissory notes should have been gone into. 
We are of opinion that this contention cannot prevail. In the 
first place, the defendants not having paid off those promissory 
notes, and the plaintiff not being called upon ‘to pay those 
ampunts, it is wholly unnecessary to decide whether those debts 
were aotually due.- Furthermore, it is quite clear that the plaint- 
iff could not be sued by the creditors.directly as there is no privity 
of contract between her and those creditors. Jamna Das v. Ram 
Autar Pande(*). Butif those amounts are not fictitious, and 
the plaintiff does not pay gff the creditors, she will of course be 
liable for payment of those amounts to the original vendors, in 
case they have to pay those amounts or to suffer loss on account 
of their non-payment. 

We are also of opinion that the plaintiff’s claim for interest 
cannot be allowed. Itis-a curious fact that the learned Advo. 
(1) (I. L. R., 34 All, 63 


VOL. XXVI] HIGH COURT 543 


cate for the appellant has not been able to cite before'us any 
reported case in which a pre-emptor has been given credit for 
interest which had accrued on account of the delay in payment 
by the vendee of money left in his hands. The point raiscd is 
therefore an unusual one. On the other hand it can unhesitaling- 
ly be asserted that in numerous cases, where amounts left in the 
hands of the vendee had not been paid off by the vendee, no 
credit for interest was in fact allowed by courts. We may men- 
tion the case of Chedda Lal v. Basdeo Sahai(*). The point 
raised in the present appeal however was not expressly decided 
in that casc. 


So far as any interest that might have accrued on account of 
the non-payment of the debts due on the two promissory notes 
is concerned, it is clear that the breach committed by the vendee, 
if any, would entitle the vendor to sue him for damages. The 
present plaintiff would not be held liable to make good the loss 
which was incurred prior to the date of the deposit of the pre- 
emption money by her. The right of a pre-emptor to the pro- 
perty accrues on the date of such deposit, and it is the vendee 
who is entitled to all the rents and profits of the property up to 
that date. Deonandan Prasad Singh v. Ramdhari Chowdhri (°) 
approving a Full Bench case of this Court—Deokinandan v. 
Sri Ram(*). The same principle is now embodied in section 24 
of the.Agra Pre-emption Act. 


As regards the interest which has accrued on the mortgages, 

, there is something to be said in favour of the appellant. No 
doubt the vendee only paid Rs. 4,000 in cash and obtained pos- 
session of the property and has been in receipt of the profits all 
along. It was his duty under the contract to pay off the previ- 
ous debts within a reasonable time, and not having paid it he has 
allowed interest to accumulate which has increased the burden on 
the mortgaged property.- The plaintiff is now acquiring this 
mortgaged property by pre-emption and she is therefore taking 
‘it along with this increased burden. The learned Advocate for 
the appellant therefore strongly contends that there ought to be 
an equitable adjustment between the parties and that the plaint- 
iff ought to be given compensation :for the loss which she has 
suffered on account of the delay in’ the payment of these mórt- 
gage debts by the vendees. We are however of opinion that 
this claim cannot be allowed. In the first place to allow such 
a claim would really be giving credit ta the’ plaintiff for benefit 
which accrued to the vendees prior to the date of the depesit of 
the, pre-emption money by her on which date alone she became 
entitled to the-property. In the next place it is to.be borne in 
mind that the plaintiff has had the use of her own money for all 


(1) 141. C., 266 ~ (2) T L. R., 34 Cal., 675 
7 (3) I L.R., 12 All., 234 
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these years. She did not institute the suit promptly and waited 
for a year before filing it. She did not deposit the amount till 
after May, 1925. Thus, although on the one hand the vendees 
have appropriated the profits of the property, on the other the 
plaintiff has not been called upon to pay the pre-emption money 
for such a long time. It would be impossible to allow an equit- 
able adjustment without opening up the account between the 
parties and finding out the profits which the vendees have realised 
and calculating interest which they ought to have paid. We are 
of opinion that this should not be allowed in a pre-emption suit. 
The pre-emptor should step into the shoes of the vendees and 
occupy the same position as they do on the date of her deposit. 
We might mention that in an unreported case of Kundan Gir v. 
Chaudhri Jaswant Singh(*), a similar claim by the plaintiff for 
interest was disallowed. In actual practice there is no great 
hardship on a pre-emptor because he’ knows full well that he will 
have to pre-empt the property with all its existing incumbrances. 
If he has delayed bringing his suit for some considerable time 
and thereby incurred further liability owing to the accumulation 
of interest he has only himself to thank. 7 


The learned Advocate for the appellant has drawn our atten- 
tion to the case of Lal Umrao Singh v. Mohan Kunwar). But 
in our opinion that case in no way helps him, but is in consonance 
with the view which we have expressed in the present case. That 
reported case was the converse case where the vendee was claim- 
ing the extra' interest which he had paid to the previous creditors. 
That extra interest had accrued because of the delay made by 
him in such payment. It was held that he was not entitled to 
get the excess amount as it was his duty to make the payments 
at once, and if he withheld payments he benefited by the use of 
the money in his hands and was himself liable for any extra in- 
terest that might accrue in the intervening period. But at the 
same time it was remarked that the plaintiff was not bound to 


- pay more than the true sale consideration mentioned in the sale- 


deed. In the present case weare also holding that the plaintiff 
must pay the sale consideration that is mentioned in the sale-deed 
whichethe defendants have paid off. It is not the defendants 
who are claiming interest that they might have been liable to pay 
and might have themselves paid off but it is the plaintiff who 
is claiming credit for interest not paid by the defendants. = 


The result therefare ds that this appeal must be dismissed 
with costs. 


~ 


Appeal dismissed 
(1) S.A. No. 108 of 1907, decided on the 20th of April, 1927 


(2) [1927] 25 A.L J.R., 1095 
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—— 


ARDESHIR BHICAJI TAMBOLI (Plaintiff) 
versus ` 


THE AGENT, GREAT INDIAN PENINSULA RAILWAY 
COMPANY, BOMBAY (Defendant) * 


Indian Railways Act, 1890, section 72—Risk-note H—Goods con 
signed under—Risk-note, when apples—Attestation not essential 
part—" Wilful neglect”—Meaning explained—Principal and 
agent, 

Where the goods are delivered to the Railway Company for 
carriage and are so accepted, the responsibility of the Railway 
Company for each parcel of goods accrues forthwith on the 
delivery of the goods and the acceptance of such delivery and 
accordingly the risk-note attaches to them immediately on such 
delivery and acceptance 

The attestation of Risk-note H by two witnesses, although 
contemplated in the form as approved, is not an essential part 
of the form. 

- The expression “wilful neglect”? means that the Act is done 
deliberately and intentionally and not by accident or inadver- 
tence but so that the mind of the person who does the act goes 
with it. 

Where goods consigned under Risk-note H were lying on 
platform awaiting transport and there they caught fire and it 
appeared on the evidence that the means of extinguishing fire 
were not as they ought to be in the case of a large cotton export- 
ing station, that one hydrant was certainly not working and 
the water was not at sufficient pressure, held, probably, on the 
whole, this was neglect, but not wilful neglect within the 
meaning of risk-note form H. 

Where a person has full authority to sign the name of the 
firm, it is unnecessary that he should purport to sign it as 
agent. ° 

APPEAL from a decision of the High Court of Judicature at 

Bombay. 

Hon. G. Lawrence, K. C. and E. B. Raikes, for the appel- 

ant. e e 


S. Bevan, K. C.and K. Brown, for the respondent. 
The following judgment was delivered by 


THE LORD CHANCELLOR.—The appellant, who is a commis- 
sion agent carrying on business in the “Bombay Presidency, 
delivered, on the 5th February, 1920, 128 bales, and on the 7th 
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February, 1920, 162 bales of cotton at the Amalner Station of 
the respondent company for transport to the appellant's business 
premises at Kurla. Of the 290 bales so delivered, 216 were 
duly put on board the respondent company’s waggons and carried 
to Kurla, but the remaining 74 bales, together with a large 
number of bales belonging to’ other consignors, remained on 
the station platform at Amalner awaiting transport. On the 
25th February a fire broke out ‘in some of these bales, and 
the appliances available in case of fire being inadequate, the 
greater part of the bales at Amalner Station, including the 74 
bales belonging to the appellant, were destroyed. Thercupon the 
appellant brought this suit against the respondent company, alleg- 
ing: that the destruction of the 74 bales was due to the negli- 
gence of the company’s servants, and claiming damages for his 
loss. - 


The suit was tried by the Subordinate Judge of Dhulia, who 
found that the respondent company’s servants had been guilty 
of negligence, and gave judgment for the appellant for Rs. 10,518 
as damages ; but on appeal by the respondents to the High 
Court of Judicature at Bombay, that Court, while agréeing 
with the trial Judge as to the finding of negligence, held that 
the respondent company was protected from liability by a docu- 
ment, dated the 3rd November, 1919, and referred to in the 
proceeding as a “Risk-note’. The question to be determined 
on this appeal is whether the respondent company is so protect- 
ed. . 


The risk-note was in the following terms :— 


"Whereas all consignments of goods or animals for which the G, I, P. 
Railway Administration quotes both Owner’s risk or special reduced rates 
. and Railway risk or ordinary rates are (unless I/we shall have entered into 
a special contract in relation to any particular consignment) despatched by 
me/us at my/our own risk and are charged for by the G. I. P. Railway Ad- 
ministration at special or reduced Owner’s risk rates instead of at ordi- 
nary tarriff or Railway risk rates, I/we, the undersigned, in consideration 
of such consignments being charged for at the special reduced or Owner's 
risk rates, do hereby agree and undertake to hold the G.I. P. Railway 
Administration and all other Railway Administrations working in connec- 
tion therewith, and also all other transport agents or carriers employed by 
them respectively over whose Railways or by or through whose transport 
agency or agencies tht sa?d goods or animals may be carried in transit 
from Amalner,Statian to Kurla Station harmless and free from all’ res- 
ponsibility for any loss, destruction or deterioration of or any damage to 
all or any of such consignments from any cause whatever (except for the 
loss of a complete consignment or of one or more complete packages form- 
ing part of a consignment due either to the wilful neglect of the Railway- 
Administration, or to theft by orto the wilful neglect of its servants 
transport agents or carriers employed by them) before during and after 


‘a 
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transit over the said Railway or other Railway lines working in connec- 


tion therewith or by any other transport agency or agencies employed 

by them respectively for carriage of the whole or any part of the said 

consignments: provided the term ‘wilful neglect? be not held to in- 

clude fire, robbery from a ranning train or any unforeseen event or acci- 

dent”. 

The note bore the signature of Tamboli Brothers, which 
is the name under which the appellant carries on business, and 
was witnessed by Jamsetji Tamboli and another person. 


On the hearing of the appeal before this Board, the finding of 
negligence, which had been concurred in by both the Courts in 
India, was not disputed, but it was argued that on several 
grounds the risk-note,did not protect the respondent company 

from liability. 

First, it was said that the note did not comply with the require- 
ments of section 72 of the Indian Railways Act, 1890, which re- 
quires that an agreement purporting to limit the responsibility of a 
railway administration for the loss, destruction or deterioration 
of animals or goods shall in so far as it purports to effect such 
limitation be void unless it (æ) is in writing signed by or on behalf 
of the person sending or delivering tothe railway administration 
the animals or goods, and (4) is otherwise in a form approved by 
the Governor-General in Council. It appeared that the signature 
of Tamboli Brothers affixed to the risk-note was in the hand- 
writing, not of the appellant himself, but of his nephew, Jamsetji 
Tamboli, and it was argued that a signature in the name of the 
firm was ineffective unless it appeared on the face of the 
‘document that the signature was affixed either by the sender 
himself or by the hand of an agent whose agency was disclos- 
ed. In their Lordships’ opinion this objection has no weight 
It was plain on -the evidence that Jamsetji had full authority 
to sign the name of the firm, and if so, it was unnecessary that 
he should purport to sign it as agent. If authority for this 
proposition is required, it will be found in the case of France v 
Dutton (7). 


It was further argued that the risk-note was void ¿as not 
being in a form approved by the Governor-General in Council. 
It was admitted that the body of the note was in the form H 
approved by Order in Council; but the form so approved contains 
at the end of it space for the attestation of the execution of the 
document by two witnesses, and it was "said that ‘as Jamsetji 
Tamboli, the first witness attesting the risk-note, was the person 
who executed the risk-note in the name of the firm, he was not a 
suitable witness to its execution. If it were an essential part 
of the form approved by the Governor-General in Council that the 
note should be attested by two witnesses, it would, no doubt, be 

(1) [1891] L. R., 2 Q. B., 208 


CIVIL 
1927 
ARDESHIK 
BHICAJI 
TAMBOLI 

v. . 
THE 
AGENT, 
GREAT 
INDIAN PE- 
NINSULA 
RAILWAY 
COMPANY 
BOMBAY 
The Lord 
Chancellor 


CIVIL 


1927 
ARDESHIR 
BHICAJI 
TAMBOLI 

oe v. 
THE 
AGENT, 
GREAT 


INDIAN PE- 


NINSULA 
RAILWAY 

. COMPANY, 
BOMBAY 
„The Lord 

` Chancellor 


548 ` PRIVY COUNCIL [A. L. J. R. 


necessary to consider whether Jamsetji Tamboli could both execute 
and witness the document ; but in their Lordships’ opinion the 
attestation by two witnesses is not part of the document pres- 
cribed. Paragraph (a) of section 72 (2) of the Act of 1890, 
which alone deals with the execution of an agreement of this na-- 
ture, does not provide that the agreement shall be attested ; and 
paragraph (4) of the same sub-section, while it requires that the 
form shall be approved by the Governor-General in Council, does 
not entrust that authority with the duty of providing for the attes- 
tation of the document. This being so it cannot be held that 
attestation by two witnesses, although contemplated in the form as 
approved, was an essential part of the form. This argument, 
therefore, falls to the ground. 


But the principal argument put forward on behalf of the 
appellant was that the risk-note did not attach to the 74 bales in 
question atall. It was pointed out that the note, by the terms of 
the recital contained in it, applies to goods despatched by the sender 
and charged for by the railway administration at reduced rates, 
and it was said that until goods had been loaded on wagons for 
transport, or at all events until the railway company had given 
a receipt for the goods specifying that they were to be carried at 
the reduced rate, the risk-note had no application to them, and the 
railway company were mere ordinary bailees of the goods. In 
théir Lordships’ opinion this contention cannot be supported. 
The appellant, in his plaint, pleaded that the 290 bales were 
“given in the possession of the defendant at the Amalner Station 
on the 5-2-1920 and 9-2-1920, respectively, for being carried to 
Bombay,” and that “‘the defendant took them in his charge on 
or about the aforesaid dates as for being carried to Bombay”. 
This pleading-is fully supported by the consignment-notes signed 
by the appellant on the dates of the delivery of the goods, namely, 
on the 5th and the 7th February ; for, by each of these consign- 
ment-notes he requested the railway company to receive the goods 
therein described and forward them by goods train to Kurla. 
Further, the conditions endorsed on each of the consignment- 
notes provided that, when articles were delivered for conveyance, 
the resSonsibility of the railway for the loss, destruction or deterio- 
ration of the articles should be subject to the provisions of section 
72 of the Indian Railways Act, 1890. In these circumstances it 
appears to their Lordships that the goods were delivered to 
the railway company forecarriage and were so accepted and 
that consequently the responsibility of the railway company 
for each parcel of goods accrued forthwith on the delivery of the 
goods and the acceptance of such delivery—that is to say, on 
the 5th and 7th February—and accordingly that the risk-note 
attached to them immediately on such delivery and acceptance. 
Reliance was placed on the provision contained in the risk-note 
which prevented the note from attaching if the sender “‘shall have 
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entered into a special contract in relation to any particular con- 
signment,” and it was suggested that in view of this provision, 
which was referred to as an option to the sender to enter into 
a special contract, the note did not attach until the goods 
were actually despatched. The answer is that no such special 
contract had been entered into, or indeed proposed, as to these 
particular goods, and accordingly that they fell under the gene- 
ral provisions of the risk-note. This contention, therefore, also 
fails, 


Lastly, it was argued on behalf of the appellant that the loss 
of the 74 bales was due to the wilful neglect of the railway 
administration or its servants, and accordingly that the case fell 
within the express exception contained in the risk-note. Upon 
this point their Lordships find themselves in agreement with the 
opinion of Mr. Justice Madgavkar, which was expressed as fol- 
lows :— - 

“The remaining question 1s whether any wilful neglect on the appellant's 
part was proved. It appears upon the evidence that the means of extin- 
guishing fire were not as they ought to be in the case of a large cotton 
exporting station such as Amalner. One hydrant was certainly not working 
and the water was not at sufficient pressure. Probably, on the whole, this 
was neglect, but not, I think, wilful neglect within the meaning of risk- 
note form H, so that the the company should be made liable merely on 
this account”, 

In support of this view reference may be made to the cases of 
R. v. Downes (') and R.v. Senior (°), in the latter of which 
cases Lord Russel interpreted the expression “wilful neglect” 
as meaning that the act is done deliberately and intentionally 
and not by accident or inadvertence, but so that the mind 
of the person who does the act goes with it. Inthe present 
case there was ample evidence of neglect, but no evidence or 

` finding of wiltul neglect; and accordingly it is unnecessary 
to consider the effect of the final proviso to the’ risk-note which 
declares that “wilful neglect” shall not include fire. 

For these reasons their Lordships agree with the decision of 
the High Court of Judicature at Bombay, and they will hambly 
advise His Majesty that this appeal fails and should be dismissed 
-with costs. 

Appeal dismissed 

Léttey and Dawe.—Solicitors for the appellant. 

Solr., India Office.—Solicitor for the respondent. 

(x) [1875] L. R., 1 Q. B. D., 25 - 
(2) [1899] L. R., 1 Q. B. D., 283 
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BHAGWATI alias. BHAGWAN DEI AND 
ANOTHER (Plaintiffs) 
Versus 
BANARSI DAS AND OTHERS (Defendantsy* 


Transfer of Property Act, section 55, clause I, sub-section (g)—Con- 
tract of sale—If vendees put cut of possession, vendors shall have 
certain obligations—Obligations under the statute not wiped ait 
Indian Contract Act, section 60. 

Property-sold was subject to several mortgages, butin the 
sale-deed only one mortgage was disclosed, and the vendors 
clearly recited that there was no other claim. The deed fur- 
ther provided that if any person comes forward as partner or 
co-sharer, or if an encumbrance is found, asa result of which 
the property passes out of the possession of the vendees, the 
vendor will have certain obligations. Ina suit by another 
mortgagee the vendee had to pay a large sum to protect the 
property purchased by him. Heéd, that the vendor was liable to 
repay that sum to the vendee and the sale-deed contained no 
contract modifying the ordinary rule that the seller is bound 
to discharge all incumbrances existing on the property. Under 
section 69 of the Contract Act it is clear this was payment of 
money which another was bound to pay by law and, therefore, 
the person who paid itis entitled to be pena Dareee by the 
other party. 

APPEAL from a decree of ‘the High Court of Judicature at 
Allahabad. 

. B. Dube, for the appellants. 

S. Hyam, for the respondents. 

-The following judgment was delivered by 

LorpD SHAW.—This is an appeal from a decree of the High 
Court of Judicature at Allahabad which reversed a judgment and 
decree of the Subordinate Judge of Aligarh. 

The question is a short and simple one. It arises under 
Section 55 of the Transfer of Property Act, Clause 1, sub-sec- 
tion (g), and the bearing thereon of the terms of a particular 
contract of sale. 3 Py 

The parties were vendor and vendec of a certain piece of 
immovable property. Section 55 is expressed in terms of a very 
absolute and clear character. It provides, the irrelevant parts 
of the section being omitted, that in the absence of “ a contract 
to the contrary,” the buyer and the seller of immovable property 
are subject to liabilities and have rights, in the enumeration of 

* P, C. A. No. 91 of 1926 
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the elementary proposition that the seller is bound to discharge 
all incumbrances then existing on the property. Itis said, how- 
ever, that this statutory obligation was negatived in the particular 
circumstances of this case by reason of the terms of the contract 
` of sale. 


The fact is that there had been more than one mortgage 
existing on the property prior to the transaction of sale But the 
language of the deed ot sale recognises only one of those mort- 
gages and makes no mention of the others. “ The said property” 
(says the sale-deed) “is mortgaged to Parshadi Lal, son of Tika 
Ram... under a.mortgage-deed for Rs. 4,000”. Quoad ultra 
this deed is an absolute and unreserved disposal by sale of the 
property, unencumbered and free from all mortgage. The langu- 
age of the deed of sale is that, apart from the Parshadi Lal 
mortgage, ‘‘ the property is up to this date free from all rights 
of transfer by sale, mortgage ”, etc. There is an absolute declara- 
tion by the vendor to the vendee that he is buying the property 
free from all .mortgages and covenants, except the one that has 
just been named. 


It may reasonably be asked: Up to that point is there any 
“contract to the contrary” of the terms of the statute? There 
is none. 


But it is said that “ If, God forbid, any person comes forward 
as partner or co-sharer and brings a claim, or if an encumbrance, 
etc., is found in respect of the whole, or part of the property 
sold, and asa result of his claim the property pass out of the 
possession of the vendees”’, then the vendor shall have certain 
obligations, and that is exclusive of all other rights on the part 
of the vendee. 


It is sufficient, in their Lordships’ opinion, to point out that 
no such event ever happened The property did not pass out 
of the possession of the vendee. The vendee stuck to his pro- 
perty, but he was forced in a court of law to answer the rights 
of the mortgage holder, and to meet another mortgage of a very 
considerable amount. .Certain legal proceedings were taken, and 
a decree of the High Court was granted putting in cxecution 
this other mortgage and the vendees, that is to say, the present 
appellants, were compelled to pay the sum of Rs. 13,204. In 
their Lordships’ opinion that sum was paid under compulsion, 
and, secondly, it was undoubtedly a payment for which they were, 
and are, entitled to be recouped from the vendor of the property 
for a payment so made. 


It is of no use reciting the law to this effect: the law is 
plain. Under Section 69 of the Contract Act it is clear this was 
payment of money which another was bound to pay by law and, 
therefore, the person who paid itis entitled to be re-imbursed 
by the other party. 
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With regard to the last portion of the sale-deed, which states 
what is to ensue in the event of the vendees heing put out of 
possession, it may, of course, be an additional safeguard, it may 


have been a thing suggested by the parties to cover contingen-: .° 


cies which were not yet wholly foreseen, but that it contradicts 
or restricts the wider language of the contract of sale or that it 
either narrows or wipes out the obligations under the statute 
cannot be maintained. 

On those grounds their Lordships see no reason for upholding 
the judgment under appeal, and they think that the Subordinate 
Judge was right and his judgment should be restored and that 
the appellants should be awarded costs from the date of that, 
judgment, including the costs of this appeal. Their Lordships” 
will humbly advise His Majesty accordingly 

Appeal allowed 

Hy. S. L. Polak,—Solicitor for the appellants. i 

Barrow, Rogers & Nevill—Solicitors for the respondents. 
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BHAGWAN SINGH AND OTHERS (Defendants) eee 
VErSUS 1927 
: ` UJAGAR SINGH ( (Plaintif )* Dec., 2 


Hindu Law—Alienation by widow—Managing member consents to VISCOUNT 
- and acquiesces in the morigage—Son not born at the time when SUMNER, 
mortgage was executed— Attestation, when operates as estoppel. LORD 


A Hindu died, leaving two widows, two sons by the first SIR JOHN 

widow and two daughters by the second. An agreement was 
éxecuted by the widows and the sons for settlement of mutual LANCELOT 
disputes and to make arrangements for maintenance, in virtue SANDERSON 
of which each party was allotted one-fourth share of the estate. 
The second widow mortgaged a part of the one-fourth share allot- 
ted to her, and the attestor who was the managing member 
of the family consented to and acquiesced in the execution of 
the mortgage by the widow of part of the tamily property in 
her possession, and took an active part in the consultations 
which resulted in the mortgage and after the execution of the 
mortgage entered into an agreement with mortgagee whereby in 
effect he obtained an option.to have the mortgage transferred 
to him. 


A son was born to the managing member subsequent to the 
mortgage, who sued to set aside the alienation by the widow. 
Heid, that the attestor not only witnessed the execution of 
the mortgage but also he, in his capacity of managing 
member of the joint family, consented to and acquiesced 
in the mortgage being given, and, therefore, could not be 
allowed to question its validity. A son born to him subsequent 
to the mortgage is not entitled to contest the validity of 
the mortgage for at the time it was executed the son had no 
interest in the family property. é 


Attestation of a deed by itself estops a man from denying 
nothing whatever except that he witnessed the execution of the 
deed, and by itself it does not show that he consented to the 
transaction which the document effects. . 


APPEAL from a decision of the High Court of Judicature at 
Lahore. 
L. dée'Gruyther, K. C. and B. Dube, for the appellants. 
E. B. Raikes, for the respondent. 
T # P, C. A. No. int of 1925 
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The following judgment was delivered by 


SIR LANCELOT SANDERSON.—This is an appeal by the 
legal representatives of Bishen Singh, who was the defendant 
No. 1 in the suit, against the judgment and decree of the High 
Court of Judicature at Lahore, dated the 22nd July, 1923. The 
High Court’s judgment reversed the judgment and decree of the 
learned Subordinate Judge who tried the suit. 

The suit was brought in July, 1917, by the plaintiff, Ujagar 
Singh, against Bishen Singh “and” two other defendants, viz., 
Abdul Rahman Khan, -sometimes called “Balwant Singh, and 
Jaswant Singh, sons of Gurbaksh Singh, to recover possession 
of the land mentioned in the plant, situate in the Gujranwala 
district, which was alleged by the plaintiff to have been part of 
the ancestral property of “Hira Singh, the grandfather of the 


plaintiff. 


The plaintiff alleged that the defendants 2 and 3 had a 
half-share in the said property, but that, by reason of a private 
partition, they had taken - other lands in exchange for their share 
in the suit land, that consequently they had no further interest 
therein, and that they have recognised the claim of the plaintiff 
to the lands in suit, which had been held by Musammat Malan. 


The defendant, Bishen Singh, was in actual possession of the 
lands in suit, and relied upon a mortgage executed on the 6th 


- May, 1896, by Musammat Malan, who was one of the widows of 


Hira Singh. A pedigree of the family is included in the res- 
pondent’s case in this appeal, and is as follows :— 


Sardar Hira Singh died 1875, 











married 
“(1 2 
Musammat Rajindar Kuar Musammat Malan 
died 1907 ` 
l Ea | ] 
. Bhagwan Singh Gurbaksh Singh Man Devi . Bhagwan Kuar 
djed 1899 died before 
; 1907 
Respondent | ee | 
born in 1899 Balwant Singh, Jaswant Singh, 
alias Abdul Rahman, . 3rd Defendant 


. and Defendant 


The plaintiff alleged that Musammat Malan had no power of 
alienation ðf the land in dispute and that he was in no way bound 
by the mortgage: : - f i 

The defendant, Bishen Singh,.then-put in a further pleading, 


V 
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alleging that Musammat Malan mortgaged the land for valid CIVIL 
necessity, for payment. of debts, and for expenses incurred in ae 


connection with the marriages of her daughters. : — 


The defendant further stated -that if the OESE money, BHAGVAN 


interest and costs were paid he had no gbjecnon to releasé the v. 
land. UJAGAR « 
SINGH 

The learned Subordinate Judge held that Musammat Malan OTER 

had limited powers of alienation but that the mortgage was “oy denon 

executed for valid necessity,and that it was binding on the 

plaintiff: - He held further that the suit was barred by the Indian 

Limitation Act. ye 


In the ordinary course the plaintiff’s suit would “have been 
dismissed, but the learned Judge said that ` 
_ ‘Having regard to the fact that the case, has been dragged on for 
pretty long time, and the defendant No. 1 is ‘not disinclined to redeem 
the lands provided he is paid his charges and the costs of improvements; 
~ I think the plaintiff may be allowed to redéem the lands in this case”. 


He accordingly made a decree in the plaintiff’s favour for pos- 
session of the land in dispute, providéd the plaintiff paid 
Rs. 8,734-4-0 in addition to the cost of buildings to be determined 
thereafter which had been built by the defendant, Bishen - Singh; 
and he directed that the parties should bear their own costs. 


Both the plaintiff and the defendant, Bishen Singh, appealed 
to the High Court; the two appeals were heard together, and 
disposed of by one judgment on the 22nd July, 1923. 


_ The learned Judges of the High Court were of opinion that 
~ no necessity whatever had been proved for the mortgage, they 
therefore allowed the plaintiff’s appeal, and gave the plaintiff a 
decree for possession of the land in suit without any payment. 


The defendant’s cross-appeal was dismissed, and it was 
directed that his representative should pay the plaintiff's costs 
in both appeals and in the trial-court. 


The High Court did not deal with E R of Tieton 
but this is now of no importance in view ofthe fact that the 
learned counsel who argued this. appeal on behalf of the appelant 
stated that he did not rely on that point. .:- 


z^ ‘In’ the first place the question of necessity -may be dealt with, 


© * The learned ‘Judges ‘of the High*Court c came to the conclusion 
that Musammat Malai-had ‘ample: furids to meet the expenses of 
the marriages of her daughters, and that the defendant No. 1 had 
failed tó establish any. necessity whatever for’ borrowing money. 


‘This opinion was largely based upon, the. interpretation „which 
‘the learned Judges placed upon what is referred to in the judg- 
ment as ‘ ‘ the. estimate ’’.~ ` 
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Their Lordships were informed that the so-called “ estimate ” 
is contamed in a statement made by one Amir Shah before a 
Munshi in certain proceedings in which Pishen Singh was the 
decree-hoider and Musammat Malan was the judgment-debtor. 
The learned Judges said that— 

“ At the time, therefore, that the money was borrowed the income of 
the widow, far from having been Rs. 1.921, as shown in the estimate, must 
have been approximately Rs. 3,350. thus leaving a margin over and above 
her ordinary expenditure of over Rs. 1,300 per annum ”. 

It was argu.d cn behalf of the appellants that the above- 
mentioned “estimate” did not show the widow’s income to be 
Rs. 1,921, as stated by the learned Judges, but that it appeared 
from the statement that the income available to the widow, 
Musammat Malan, in respect of the lands referred to therein was 
Rs. 420-5-2 only, and that her expenses amounted to about 
Rs. 396. 

It was admitted by the learned counsel, who appeared for the 
plaintiff-respondent, that in this respect the learned Judges of 
the High Court had made a slip, and that he could not support 
the finding of the High Court on this point on the ground stated 
in the judgment. 4 

The hearing was adjourned in order that the learned counsel 
should consider whether the finding of the High Court on the 
issue of necessity could be supported on other materials in the 
record. ° 


Having heard the learned counsel further their Lordships 
are of opinion that no sufficient ground has been shown for 
interfering with the finding of the learned Subordinate Judge 
on this question, véz., that the income from the lands at the 
material time was hardly sufficient to meet the ordinary expenses 
of the family, that Musammat Malan had no alternative and was 
compelled to resort to borrowing in order to meet the extra- 
ordinary expenses of the marriages of her daughters, and that 
the mortgage-deed was exccuted for consideration and valid 
necessity. 


It’ was, however, further argucd by the learned counsel for 
the plaintiff-respondent that, even assuming the finding of the 
learned Subordinate Judge on the question of necessity to be 
correct, that did not dispose of the case, and that the plaintiff 
was entitled to hold the*decree, which he obtained in the High 
Court, on other grounds. 

It appears that Hira Singh died in 1875, leaving two widows, 
viz., Musammat Rajindar Kuar and Musammat Malan ; two sons 
by the first-named wife, viz , Bhagwan Singh and Gurbaksh Singh ; 
and two daughters by Musammat Malan. 


On the 17th December, 1887, an agreement was entered into 
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by Gurbaksh Singh, Musammat Malan, Musammat Rajindar Kaur, CiviL 
and Raman Singh, as.guardian for Bhagwan Singh, who was ae 


then a minor. — 
It was recited that Hira Singh, deceased, owned the lands east 


therein described, that they were then entered in the names of v. 
Gurbaksh Singh and Bhagwan Singh in the official papers, that es 
for settlement of mutual disputes and to make arrangements for La 
maintenance and expenses the parties had agreed to divide the Sır Lancelot 


entire estate into the following shares, viz. :— Sanderson 


Gurbaksh Singh one-fourth share, Bhagwan Singh (minor) 
one-fourth share, Musammat Malan with her daughter till death, 
without power of alienation one-fourth share, and Musammat 
Rajindar Kaur till her death, without the power of alienation 
one-fourth share. , 


It was agreed that the lands in dispute were part of the one- 
fourth share allotted by the agreement to Musammat Malan. 


The agreement further stated as follows :— 
“ As for the marriage of the daughter of Mussamat Malan, which is yet 
to be celebrated, a mutual settlement in regard to the expenses thereof 
- shall at the time of the marriage be made through a panchayet”. 
The agreemant was executed “ by way of a deed of mutual 
partition ” so that no dispute might arise. 


It was argued on behalf of the plaintiff-respondent that 
Musammat Malan had not the estate of a Hindu widow, that no 
question of necessity for alienation arose, but that she had merely 
a one-fourth share in the estate for her life, with no power of 
alienation whatever, and that, therefore, the mortgage which she 
executed in favour of Bishen Singh was invalid and of no effect. 


One answer set up on behalf of Bishen Singh to this case was 
- that, after the death of Hira Singh, entry as to ownership was 
made in the revenue papers according to the aforementioned 
shares, that he had no knowledge of the agreement, and that such 
agreement was never acted upon. ` 


The defendant further alleged that the plaintiff's father-and 
the defendants 2 and 3 admitted by their acts and conduct that 
-no such agreement oe and that, if there was one, it was 
cancelled. 


Issues were raised at the trial in respect of this point, viz., 
4 (a) Did the plaintiff’s father attest tHe deed (ż.e., the mortgage 
aa) and by so doing, was he estopped from challenging its 
validity, and was the plaintiff for this reason estopped from con- 
testing it? 
4 (4) Did the plaintiff's father and defendants 2 and 3 
acquiesce in the alienation . in- favour of defendant No. 1 by their 
conduct ? 
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The learned Subordinate Judge decided these issues against 
the plaintiff, and held that the plaintiff-was debarred from con- 
testing the validity of the mortgage. 


The High Court held that the evidence given on behalf of the 
defendant was not sufficient to establish the genuineness of the 
signature of the plaintiff’s father on the mortgage-deed. 


Evidence on this point was given by Bishen Singh, the 
defendant, who said that Bhagwan Singh (the father of the 
plaintiff) asked him to get the deed written and that he would 
attest it and get it registered, and that the mortgage-deed was 
executed with the consent of the plaintiff's father, and that it 
was attested by him. 


Amir Shah, a patwart, confirmed this evidence, and said that 
Bhagwan Singh signed the mortgage-deed in his presence, that 
Musammat Malan and Bhagwan Singh consulted together, and at 
in order to pay off debt they. mortgaged the lands. 


The learned Subordinate Judge had the opportunity of seeing 
these witnesses give their evidence, and he accepted it. 


The learned Judges of the High Court,.who did not see the 
witnesses, rejected their evidence as insufficient to establish the 
genuineness of Bhagw an’s signature on the mortgage-deed, for the 
reasons stated in this judgment. i 


Their’ Lordships are unable to agree Aa the reasons given 
by the High Court are sufficient- to justify the overruling of the 
finding of fact arrived at by the learned Subordinate Judge on 
this point, and they are of opinion that the signature of Bhagwan 
Singh as a witness to the mortgage-deed must be taken to be a 
genuine signature for the purposes of this case. 


This does not coriclude the matter, for atlestation ofa decd by 
itself estops a.man from.denying nothing whatever except that 
ke - witnessed the.execution of the deed,-and by itself it does not 
show that' he consented*to the transaction which the dorum 
effects. 


! eIn this case, however, ‘in their Lordships’ opinion, there is 
abundaht evidence, in addition to the fact that Bhagwdn Singh 


` aftestéd the deed, to show that’he’ consented to-and : -acquiesced 


in the execution of the mortgage by Musammat Malan. -- Thére is 
thè evidence, to which -reference has already been made, which 
goes to-show ,that -Bhagwan Singh not oaly -consentéd. to. the 
transaction, but took an active part jin the consultations, which 
resulted in the mortgage of the lands by Musammat Malan, 


Further, there is the significant fact that in June, 1896, z: 2. a 
moñth after thé rhortgage: was exéctited,” -Bhagwan-Singh entered 
inte an-agreement with- Bishen- Singh; -whereby i in éffect he obtain- 
ed an option to have the mortgage transferred to him, © -2-..~ 
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On the consideration of all the evidence their Lordships are 
of opinion that Bhagwan Singh not only witnessed the execution 
of the mortgage by. Musammat Malan, but also that he, in his 
capacity of managing member of the joint family, consented to 
and acquiesced in the mortgage being given, and that this appeal 
must be decided upon the basis of that finding. 


The learned counsel for the plaintiff-respondent further con- 
tended that, even if Bhagwan Singh would have been estopped 
from denying the validity of Mussamat Malan’s mortgage, the 
plaintiff is not so estopped, because the plaintiff does not claim 
through his father, but as a member of a joint Hindu family to 
which the Mitakshara law applies, and he cited the cases of 
Wasantrao v. Anandrao Ganpatrao (*),and9 Bom. L. R., 595 
and Beer Kishore Suhye Singh v. Hur Bullub Narain Singh (°). 


These decisions are not applicable to the facts of this case. 
It appears from the plaint that the plaintiff was only five months 
old at the time when Bhagwan Singh died, viz., in 1899. The 
mortgage was executed in May, 1896; it is therefore clear that the 
plaintiff was not born at the time when the mortgage was execut- 
ed; so that even if the Mitakshara law applies without any quali- 
fication, the plaintiff- is not entitled to. contest the validity of the 
mortgage, for-at the time when it was executed the plaintiff had 
no interest in the family property, and Bhagwan Singh acquiesced 
in the execution thereof, and in the circumstances of this case it 
is clear that he was acting not only on behalf ot himself, but also 


on behalf of all the members of the family who were alive at that 
time. 


The result is that the plaintiff’s claim fails and that the appel- 
lants are entitled to possession under the mortgage, and such 


consequential relief as°can be given under section 144 of the 
Code of Crvil Procedure. i i : : 


Their Lordships, therefore, will humbly advise His Majesty 
that this. appeal should be allowed, that the judgment and decree 
of the’ High Court, dated the 22nd July, 1923, should be set 
aside, that the plaintiff's suit should be dismissed, and that the 
plaintiff should pay the costs of the appellants in this appeal and 
the costs of the defendant Bishen Singh and his légal repre- 
sentatives in both the Courts in India _ a Ne 

SS Appeal allowed 
Hy. S. L. Polak.Solicitors for the appellants. 
Ranken Ford.& Chester —Solicitors for the respondents. 


i (1) 6 Bom. L_ R., 925 
(2) 7 W: R., 502 
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ae MADHAVRAO GANPATRAO DESAI AND OTHERS 
1927 (Appellants) 
2 dee versus 
— BALABHAI RAGHUNATH AGASKAR (SINCEDECEASED) 
S AND OTHERS (Respondents) * 
TER, LORD Hindu Law— Gift of income to daughter during life and afier her 
GARSON death to her male keirs—Estaie taken by male heirs living at the 
DARLING, date of settlement, its character—Technical meaning of words in 
LORD English Law— When disregarded. 
ores The voluntary settlement of a Hindu provided ‘‘as to one 
CLYFFE, quarter of the said rents, dividends and profits upon trust to 
SIR pay the same to my daughter Krishnabai during her life for her 
LANCELOT sole and separate use and after her death in trust for the male 
SANDERSON heirs of the said Krishnabai share and share alike". The 
settlor died and then Krishnabai died after him, leavihg six 
sons, all of whom were living at the date of the settlement. 
The heirs of the settlor contended that the limitationsin favour 
of her male heirs after her death were contrary to Hindu Law 
and void, and that in consequence there was a resulting trust 
in favour of the settlor. Held, that the estate that Krishnabai 
took was defined and limited by her life estate and that it was 
not by descent {rom her but by virtue of a wholly independent 
gift that her male heirs were beneficiaries under the deed. The 
true interpretation is that the persons who answer the descrip- 
tion of male heirs at the date of Krishnabai’s death were the 
persons in whose favour an independent gift was made, but 
that by operation of Hindu Law there would be exciuded tor 
that class people who were not living when the deed was execut- 
ed. Held, further, that if a gift is unlimited in point of time, 
and if there be no restriction in the gift and no limitations 
beyond the actual beneficiaries at Krishnabai’s death, such a 
. gift carries the whole estate. 
` In settling the true construction of a deed of settlement in 
_ India unless there is a special reason afforded by the deed itself 
+. to the contrary, the technical meanings given to words in English 
Paw must be disregarded. 
. APPEAL froma decision of the High Court of Judicature at 
Bombay. 
Sir G. R. Lowndes, K. C. and E. B. Raikes, for the appellants. 
W. H. Upjohn, E: C.‘and S. Hyam, for the respondents. 
: The following judgment was delivered by 
Lord LORD BUCKMASTER.—On May Ist, 1889, Janardhan Was- 
Buckmaster 


soodev, a Hindu- dwelling in Bombay, in consideration of the 

natural love and affection which he bore “to his children and 

grandchildren,” made a voluntary settlement in their favour of 
* P, C. A. No.90 of 1926 
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property chiefly consisting of real estate. The children named 
as beneficiaries were four, Krishnabai, Pootlabai, Raghunath and 
Kashibai, all of whom were married and had children living at 
the date of the deed, while Raghunath had both children and 
grandchildren. The settlement took the form of a conveyance of 
property to trustees upon trust to pay the income, after deducting 
Rs. 25 per month for taxes and repairs, to the settlor for life and 
after his death ; then upon certain trusts expressed in the follow- 
ing words :— 

“Upon trust out of the said rents dividends and profits to pay one-fourth 
part of the net amount to Raghunath Janardhan son of the said Janardhan 
Wasoodev during his life and from and after the deceased of the said 
Raghunath Janardhan in trust to pay the same to all the male heirs of 
the said Raghunath Janardhan share and share alike and as to one-quarter 
of the said rents dividends and profits upon trust to pay the same to my 
daughter Krishnabai wife of Ganpatrao Moroji Zaoba during her life for 
her sole and separate use and after her death in trust for the male heirs 
of the said Krishnabai share and share alike. And as to another quarter 
of the said rents dividends and profits upon trust to pay the same to my 
daughter Pootlabai wife of Nanabhoy Gunpatrao during her life for her sole 
and separate use and after her death in.trust for her child Sonabai wife of 
Gunpatrao Khunderao and after the deceasé of the said Sonabai in trust 
for all or such one or more of the children of the said Sonabai wife of 
Gunpatrao Khunderao in such share and at such times as the said Sonabai 
shall by deed or will appoint”. 


Then follow provisions, in relation to Sonabai’s share “if there 
shall be no child of the said Sonabai,” in favour of his grand- 
son Anandrao for life and after his death in trust for “the male 
children” of Anandrao, with trusts over in the event of there 
being no child of Anandrao, and an ultimate provision in favour 
of “the right heirs of my son Raghunath”. On July 14th, 1894, 
the settlor died. His daughter Krishnabai died in 1897, leaving 
six sons, all of whom were living at the date of the settlement. 
It was in relation to her share that the present dispute arose, 
the. heirs of the settlor contending that the limitations in favour 
of her male heirs after her death were contrary to Hindu® law 
and void, and that in consequence there was a resulting trust in 
favour of the settlor. The learned Judge in the Court of ‘first 
instance decided against this contention, but his judgment was 
reversed by the High Court of Bombay in iés appellate jurisdiction, 
and hence this appeal. 

The appellants are three of the children of Krishnabai, and 
the respondents are the three other children and the heirs of the 
original settlor. ` i 

It is to be noted that there are different words used in settling 
the share of Raghunath and Krishnabai on the one hand and the 
daughters Pootlabai and Sonabai on the other, but this variation 
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of language does not give much assistance in determining the true 
meaning of the gift in favour of Krishnabai and her male heirs, 
which is the sole subject of the present consideration. The 
difficulty is in part caused by the settlor having introduced into 
his settlement words which have a technical meaning in English 
law but which they do not possess application in Hindu law. The 
use of the words “right heirs” in the ultimate limitation of the: `- 
share given to Sonabai illustrates this difficulty. The phrase 
“right heirs’ has a distinct meaning in English Jaw and there 
refers to the heirs`at common law as opposed to the heirs by 
special local customs, but it has no’ such special significance in 
Bombay. 


In settling the true construction of this deed, therefore, 
unless there is a special reason afforded by the deed itself to the 
contrary, the technical meanmg given to words in English law 
must be disregarded. So also must rules like the well-known rule 
in Shelley's case, based here upon feudal customs that have had no 
existence in Bombay. Further, it is to be remembered that a 
gift to a class of which no member existed at the date of the deed 
would be bad, and so also a definite attempt to create what in 
England would be regarded as an estate tail—see Tagore v.” 
Tagore('). The main pärt of the respondents’ argument depends 
upon this last consideration. They assert that this was the true 
meaning of the gift—to the male heirs of Krishnabai after Krishna- 
bai’s death—and that it consequently failed. They further argue 
that the words themselves connote a descendable quality of estate 
with which it was the intention of the settlor to impress the 
property either in the gift to Krishnabai or to the male heirs. 
Their Lordships are unable to accept this view, which is permeat- 
ed by the suggestion that the words when used in a Bombay 
settlement are primarily words of inheritance denoting the: 
character of an estate. They do not think that the male heirs 
of Krishnabai took by inheritance from her. They are of opinion 
that the estate that Krishnabai took was defined and limited by 
her life-interest, and that it was not by descent from her but by 
virttfe of a wholly independent gift that her male heirs were bene- 
ficiaries under the deed. These male heirs being in fact living 


“at the date of the deed, no difficulty arises. 


_ The learned Judges in the High Court on appeal, however, 
took the view that the Settlor in speaking of male heirs showed 
an intention to confine the inheritance to males to the entire 
exclusion of female heirs, and that consequently the limitation - 
was bad. This conclusion, however, assumes that the words are’ 
words of inheritance and not of gift, and with. this their Lordships 
are unable to agree. 


It is also pointed,out that, as none of Krishnabai’s sons might 
(1) I. A. Supp., Vol., 47 p 


VOL. XXVI] PRIVY COUNCIL 563 
have survived her, a different set of persons would have come 

“into existence as her male heirs at her death, but this presents no 
difficulty if any such persons were living at the date of the deed; 
if they were not, the gift would fail. 


Their Lordships are of opinion that the true interpretation is 
that the persons who answer the description of male heirs at the 
date ‘of Krishnabai’s death were the persons in whose favour an 
independent gift was made, but that by operation of the Hindu 
law there would be excluded from that class people who were not 
living when the deed was executed. There is nothing whatever 
in the words of the grant to show that the estate so conferred was 
anything but an absolute estate upon such persons. For there is 
nothing to suggest, on the one hand, that such estate was limited 
to their life or, on the other, that any line of descent was marked 
out after their death. Itis true that the gift isin the form ofa 
gift of income, but it isa gift unlimited in point of time, and if 
there be no restriction in the gift and no limitations beyond the 
actual beneficiaries at Krishnabai’s death such a gift carries the 
whole estate. 

It is, however, argued, and this view found favour with the 
Court of Appeal, that the subsequent gift of the dwelling-house 
shows that there was a contrary intention and that the occupation 
of this house was to continue for an indefinite period. But the 
gift of this house and its elaborate partition is, in their Lordships’ 
opinion, ‘only a means of providing how the people who had al- 
ready been created beneficiaries in respect of the other settled 
estate should be at liberty to enjoy the property, and so far as 
Krishnabai’s male heirs are concerned they are definitely entitled 
to occupy the share allotted to them and this is all that was 
decided by the learned Judge of first instance. 


For these reasons their Lordships think that the judgment of 
the Appeal Court was wrong and should be reversed and the 
judgment of the Judge of first instance restored. 

They will therefore humbly advise His Majesty that this 
appeal ought to be allowed with costs here and in the Court; of 
Appeal. Pi 

Appeal allowed 


T. L. Wilson & Co—Solicitors for the appellants, 
Barrow Rogers & Nevill —Solicitors for the respondents, 
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FULL BENCH 





cvi MAHADEO SINGH AND OTHERS (Plaintiffs) 
1928 versus 
Marth, 15 TALIB ALI AND OTHERS (Defendants) * 
Pre-emption—Death of one of the picintif-appellents during pendency 
eer | ; of appeal—Fatlure to bring legal representatives on the record— 
IQBAL Effect of —No cbatementof eppeal—Civil Procedure Code, Oraer 22, 
AHMAD, J. rule 3 and Order 1, rule 1—~Custom—Wajib-ul-arz—Property in 


the hands of sole owner, effect of. 


Where the trial court dismissed a suit for pre-emption brought 
by three persons and during the pendency of an appeal to the 
High Court, one of the plaintiffs died and his legal represen- 
tatives were not brought on the record, Ae/d, that the appeal 
did not abate and that the surviving plaintiffs were entitled to 
“have a decree for pre-emption provided they succeeded i in their 
appeal. 


Mataber Singh v. ` Abhar Nenden Prasad, 25 A. L. J. R., 
489, Ambika Prasad v. Jhinak Singh, I.L. R., 45 All, 286 
and Warid Ali Khan x. Puran Singh, 1. L. R., 47 All, 100, 
overruled. —Per Lindsay, J., Mukerji, J. and Igoal Ahmad, J. 


Once property comes into ihe hands of a single proprietor, 
the custom of pre-emption must come to an end. The custom 
may grow up again but its growth will have to be established 
by evidence. Kemar-un-nissa Bibi v. Sughra Bibi, I. L. R., 39 
All., 480, followed. : 

A contract recorded in a wajib-wzl-arz may be enforced by or 
against the representatives of the contracting parties. 


FIRST APPEAL from a decree of BABU RAJA Ram, Addi- 
tional Subordinate Judge of Ballia. 


Peary Lal Banerji, for the appellants. 


Str Tej Bahadur Sapru and: Kamla Kant Verma, for the 
aan 


' -The following is the Referring Order :— 


LINDSAY and IQBAL AHMAD, JJ.—There is a preliminary matter to 
be considered in connection with the hearing of this appeal and until 
that has been decided we do not think the case ought to proceed any 
further, andin order to have this matter decided for reasons which we 
are now about to state we think it proper that the matter be referred 
for decision to a Full Bench, 

The appeal which is before us arises out ofa suit for pre-emption 

* F. A. No. 526 of 1924 
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brought by three plaintiffs, Babu Mahadeo Singh, Babu Mathura Singh 
and Babu Ranbaz Singh. 

The suit has been dismissed in the court of first instance. At the 
time the decree of the lower court was passed, ard also at the time the 
appeal was filedin this Court, Babu Ranbaz Singh. the third plaintiff, 
was still alive. Since the appeal has been admitted, however, Babu 
Ranbaz has died, and -itis admitted before us that his legal represen- 
tatives have not been brought on the record either as appellants. or 
respondents. 

We have been referred to a ruling of a Bench of this Court reported 
in Matabar Singh v. Abhai Nandan Prasad, 25 A. L. J. R., 489. In that 
case the facts were similar to the facts of the case now before us. The 
Bench decided in circumstances similar to those which face us now that 
in no case coald the surviving plaintiffs have a decree for pre emption 
on the ground that the decree of the first court had become final and by 
doing so kad declared that the deceased plaintiff had no right of pre- 
erption. In short, the case was putin this way, namely, that on these 
results the surviving plaintiffs must be taken to have associated with 
themselves a stranger in order to obtain a decree for pre-emption and 
that being so, the whole suit was bound to fail. 

If thatis the true state of the case then we should necessarily have 
to hold in the present case that the two Surviving plaintiffs, Babu 
Mahadeo Singh and Babu Mathura Singh, cannot in any Way succeed in 
this appeal and be given adeciee for pre-emption. We are not, how- 
ever, disposed to agree with the reasoning of the learned Judges in the 
case just mentioned and as the point is one of great importance and as, 
moreover, the valuation of the appeal now before us is a lakh of rupees, 
we think we are justified in asking that this matter be considered and 
dealt with by a larger Bench. 

We therefore direct that the record be laid before the Chief Justice 
with the request that a Full Bench may be appointed to decide whether 
in the circumstances above set out, it is correct to say that the surviving 
plaintiffs arein no case entitled to have a decree for pre-emption on the 
ground that in their suit they have joined with themselves a Person who 
is held not to have a right to pre-empt. 


The Full Bench delivered the following judgments :-— ° 


e 

LINDSAY, J.—This case has been referred to a Full Bench 
by an order of reference dated 24th January, 1928 and the point 
for eee is eas a view of the law laid down in the 
decision of the case. Matabar Singh v. Abhai Nan 1 
is correct or not. i r mas eee e1aAa) 

It is not necessary for me to state the facts which are all set 
out in the referring order. The case, as far as the facts are 
concerned, is on the same footing as the one reported to which 
I have just referred. The referring Bench was not prepared to 
accept the view of the law as laid down in the case above cited 

G) [1927] 25 A. L. J. R., 489 
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and now the case has been argued before us. Speaking for my- 
self, I have no doubt that the decision of the Bench in Mataar 
Singh v. Abhai Nandan Prasad is nota correct exposition of 
the law. Ido not wish to discuss the matter at any length for 
having read the referring order in that case which was made by 
my learned brother Iqbal Ahmad, J., I find that I have nothing 
more to say. I adopt all the arguments set out in his referring 
order and consider chat the point of law should be decided in the 
manner indicated by him in that order. I would, therefore, 
answer this reference by saying that in the circumstances of this 
case the -surviving plaintiffs are entitled to have a decree for 
pre-emption provided they succeed in their appeal to this Court. 

I should like to add that the case of Ambika Prasad v. Jhinak 
Singh (') which is referred to in the referring order made by my 
learned brother in the case of Matabar Singh v. Abhai Nandan 
Prasad (°), was for the reasons just given also erroneously decided, 
as also the case of Wajid Ali Khan y. Puran Singh (*) which 
is -discussed in the separate judgment of my ‘learned brother 
Mukerji, J. with which I agree. 

MUKERJI, J.—The point referred to the Full Bench is whe- 
ther in the circumstances fo be just mentioned the appeal is 


_ maintainable. 


It appears that three plaintiffs, Babus Mahadeo Singh, 
Mathura Singh and Ranbaz Singh, instituted a suit for the pur- 
pose, zzter alia, of, pre-empting a certain property sold by the 
defendant second party to the defendants first party. The claim 
for pre-emption was dismissed by the court of first instance and 
the plaintiffs appealed. Pending the appeal, Babu Ranbaz Singh 
died and the time for his legal representatives to be brought on 
the record has expired without their being placed on the record. 
The contention of the respondent is that the whole appeal has 
abated and a declaration to that effect should be made. Reliance 
is placed on two cases to be presently mentioned. 


, I am of opinion that the cases of Matabar Singh v. Abhai 
Nandan Prasad(?) and Ambika Prasad v. Jhinak Singh(’) 
relied on by the respondent should be overfuled and that the 
answer to the reference should be that the death of one of the 
co-plaintiffs, Ranbaz Singh, pending the appeal and the fact that 
his legal representatives have not been brought on the record 
will not interfere with the right of the other plaintiffs, Mahadeo 
Singh and Mathura Singh, to prosecute their appeal. In the 
case of Matabar Singh v. Abhai Nandan Prasad(’) the short 
ground on which the successful plaintiffs’ decree was treated as 
a nullity was that the joinder of the deceased plaintiff amounted 
to the joinder of a stranger. If the deceased plaintiff was not a 


(1) I. L. R., 45 All, 286 (2) [1927] 25 A. L. J. R., 489 
X (3) I. L. R., 47 All., 100 
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stranger, to start with, that is to say, when the suit was institut- 
ed, if there was no finding which became final, as between the 
surviving parties, that the deceased was, asa matter of fact, a 
stranger, the facts that he died and his legal representatives were 
not brought on the record will not make him a stranger. A pre- 
emptor’s right to pre-empt the whole of the property sold is 
indépendent of a similar right enjoyed by another person who 
stands in the same degree as regards the right of pre-emption as 
the other claimants. The fact, therefore, that two or more such 
claimants to a right of pre-emption join in one ‘suit, instead of 
bringing separate suits of their own, cannot convert the separate 
rights of the several plaintiffs into a joint right. Order 1, rule 1 
of the Civil Procedure Code permits the plaintiffs in such cases 
to join in bringing one suit. If several suits had been brought 
and if one suit had been compromised or withdrawn by one of 
the plaintiffs, that fact could not have affected the other inde- 
pendent suits. On the same principle, the fact that one of the 
plaintiffs, out of several, has died and his legal representatives 
have not thought it fit to prosecute the case further, cannot 
affect, adversely, the right of the other plaintiffs. © 


The cases of Matabar Singh v. Abhai Nandan Prasad(') and 
Ambika Prasad v. Jhinak Singh(*) were cases where the decree 
had become final and the dispute arose in the. execution depart- 
ment. In each of these cases one of the successful plaintiffs had 
died and the decrees under execution were passed in ignorance 
of the fact that one of the plaintiffs was dead. It was held that 
the decrees were a nullity and could not be executed at the 
instance of the surviving decree-holders. The reasons given 


. above will clearly establish that the surviving decree-holders were 


entitled to enforce the whole decree for pre-emption. In tbis 
view alone, the decisions in those cases ought to be treated as 
not good law. Additional reasons would easily be forthcoming 
to show that the whole decree could not be treated asa nullity. 
One of the reasons, and probably the simplest one, would be 
this. The effect of the death of one of the plaintiffs, whose 
representative was not brought on the record, would bes let us 
assume, the abatement of the suit or appeal if one were pending. 
If during the pendency of the suit or appeal, a question arose as 
to whether the whole suit or appeal abated or a portion of it or 
none of it, any decision arrived at by fhe, court, if not appealed 
against, would be final’ as between the parties and, after the 
decree, it would not be open to the other side to contend, especi- 
ally in the execution department, that the decree passed wasa 
wrong decree and therefore must be treated as a nullity. What 
difference, in principle, then, does it make, if a final decree was 
passed without the question of abatement being agitated by the 
party, whose contention it is that the suit or appeal ought to have 
(1) [1927] 25 A. L. J. R., 489 (2) I. L. R., 45 All., 286 
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been declared as abated? If a party to a suit or appeal has a 
good point and does not raise it, he cannot raise it after a decree 
has been made and the decree has been allowed to become final. 
In the execution department, therefore, it is not open to an 
unsuccessful judgment-debtor, in a pre-emption decree, passed in 
favour of the plaintiffs, to contend that the decree is a nullity. 


It is now necessary to refer to another case, namely, Wajid 
Ali Khan y. Puran Singh (') in which a view similar to the view _ 
taken in the case of Matabar Singh v. Abhai Nandan Prasad 
quoted above was taken. The facts of the case briefly were 
these. Four plaintiffs brought a suit against a single vendee for 
preemption. The suit succeeded. The plaintiffs paid in the 
purchase money in the terms of the decree of the first court. 
The vendee, Wajid Ali, filed.an appeal against the decree, to 
this Court. One of the plaintiffs-respondents, Amar Singh, died 
pending the appeal and his legal representatives were not brought 
on the record by the vendec) In ignorance of the fact that one 
of the plaintiffs was dead and his legal representatives had not 
been brought on the record, a decree was passed by this Court 
purporting to reverse the decree made by the couit of first ins- 
tance and dismissing the plaintiffs’ suit zz toto. Before the High 
Court decree was passed, delivery of possession had been ordered 
and effected in favour of the plaintiffs and against the vendec 
Wajid Ali. Wajid Ali, on his success in appeal, applied for 
restoration of possession and by an ex parte order he was put in 


possession. Thereupon the three surviving plaintiffs and the . 


legal representative of the deceased plaintiff, Amar Singh, made 
an application to the court of first instance, asking that they 
should be restored to possession. Their case was that Amar >. 
Singh having died, pending the appeal, the decree passed by the 
High Court was a nullity. The matter came up in appeal before 
this Court and the question arose whether the whole decree was 
bad. The matter came up, in the first instance, before myself 
and Mr. Justice Dalal. Ona consideration of the provisions of 


- the Code of Civil Procedure, Order 22, I was of opinion that the 


appeal should be deemed to have abated in the High Court, only 
to the extent of a quarter share belonging to Amar Singh and 
that the rest of the decree of the High Court must be taken to 
have become final on the principle of ves judicata and could 
not be touched by the three surviving plaintiffs. My brother 
Dalal, J. differed from me. He was of.opinion that the appeal 
of Wajid Ali -abated as a whole. On account of this difference 
of opinion, the matter was referred to another Bench. 

Two learned Judges (Daniels and Neave, JJ.) agreed with 
my brother Dalal, J. It appears from a perusal of my judgment 
and of the other learned Judges who heard the case at different 

Gi) ILL. R., 47 AIl, 100 
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times that it was never argued before us that the plaintiffs in a 
pre-emption suit do not claim jointly, but claim separately and 
each one for himself. From what I have said above I think that 
if this point had been argued before me I should not have had 
any hesitation in coming to ‘the conclusion to which I haye now 
arrived. In my opinion there can be no two opinions about the 
nature of the claim of the plaintiffs bringing a joint action for 
pre-emption. In such circumstances where one of the plaintiffs 
dies and his legal representatives do not propose to prosecute the 
case or where in the case of his being a respondent in an appeal, 
the vendee-appellant does not bring his legal representatives on 
the record, no question of the survival of the right to sue to the 
co-plaintiffs arises. The deceased simply drops out of the case. 
If he dies, after he has obtained a decree, his legal representatives 
are entitled to enforce that decree to its fullest extent so far as 
such decree is compatible with the decree passed in appeal. On 
the facts of the case of Wajid Ali Khan v. Puran Singh (') the 
Appellate Court having dismissed the suit of the three surviving 
plaintiffs, there was nothing to prevent the legal representatives 
of Amar Singh who claimed a right, independent of the other 


plaintiffs, from executing the whole decree against Wajid Ali, - 


In my opinion the case of Wajid Ali Khan v. Puran Singh (') 
must be treated as bad law. 


In the result, my answer to the reference would be as stated 
„in the opening portion of this judgment. 


IQBAL AHMAD, J.—For the reasons that are given in my 
referring - order in Matabar Singh v. Abhai Nandan Prasad C); 
I agree that the answer to the question referred to the Full Bench 
must be in the negative. In my judgment thé cases of Matabar 
Singh v. Abhai Nandan Prasad. C), Ambika Prasad v. Jhinak 
Singh (°), and Wajid Ali Khan v. Puran Singh (1) were 
wrongly decided and must be pverruled.’ 


BY THE COURT.—Let the appeal be returned with this order 
to the Bench concerned. 


[On receipt of the opinion of the Full Bench, the oyigirfal 
Bench decided as follows :—] 4 
LINDSAY and BANERJI, JJ.—This appeal arises out of a suit for pre- 
emption decided in the court of the Additional Subordinate Judge of 
Ballia. There were three plaintiffs in the suit, B. Mahadeo Singh, 
B. Mathura Singh and B. Ranbaz Singh, ° ° i 
The suit for pre-emption was dismissed. After the appeal had been 
fled here. one of the plaintiffs-appellants, Ranbaz Singh, died and no 
application was made to bring on the record his legal repiesentatives for 
the purpose of prosecuting the appeal. 
(1) I. L. R., 47 All, 100 (2) [1927] 25 A. L. J. R., 489 
(3) I. L. R. 45 All., 286 
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CIVIL sy This omission gave rise to a point of law which was raised on behalf 
of the respondents. It was pleaded that by failure of the legal repre- 

1928 ; , p 
pina sentatives of Ranbaz Singh to make themselves parties to the record, or 
MAHADEO by the failure on the part of the other appellants to make this substitu- 
SINGH tion, the appeal had abated. This question had to be referred to a Full 
TALIB. ALI Bench. It was decided by the Full Bench that the appeal had not abated 


Lindsay, J. and that the two surviving appellants Mahadeo Singh and ‘Mathura Singh 


Banerji, J. _ Were competent to continue the appeal. 


We have now to deal with the case on the merits. It may be men- 
tioned here that in the court below the plaintiffs put forward alternative 
cases. They claimed in the first place that by reason of certain facts, 
which were set out, they were entitled to specific performance of the 
- contract for sale That case however has now been given up. The alter- 

native case was that the plaintiffs were entitled to pre empt. 

It appears that in September and“ November, 1921 Raja Madho Lal 
sold to the plaintiffs shares in certain villages in a-faluka named Kop. 
By virtue of these sales these plaintiffs became, no doubt, co-sharers 
in that za/zka. The plaintiffs alleged that B. Madho Lal had also 
agreed with them to sell them the property now in dispute and it was 
said that in violation of tbis agreement Raja Madho Lal had sold the 
disputed property to the defendants on the 12th March, 1922. In the 
alternative case therefore the plaintiffs were suing for pre-emption of the 
sale of the 12th of March, 1922. 

- The case was one to which the Agra Pre-emption Act could not apply 
as it was brought before that Act came into force, and consequently 
the plaintiffs had to rely upon a plea of custom. It was alleged that in 
this Zaluka a custom of pre-emption prevailed of which the plaintiffs as 
co-sharers in the zalua were entitled to avail themselves, 

The only documentary evidence of the existence of this custom is to 
be foundin an extract from the wajid-ul-ars of the ta/zka prepared in the F 
year 1290F. corresponding to 1882 and 1883 A. D. That was the time 
when there was a revision of the settlement of the Ballia district. 

In that wajıč-ul-arz it is undoubtedly stated that the custom of pre- 
emption is in vogue and the incidents of the custom are set out in detail. 
It is provided that any Cco-sharer desiring to transfer his property must 
first transfer it to his near relative and after that to his distant relative. 

2 yt then goes on to say that if these relatives, being co-sharers, are not 
willing to take the property then other co- -sharers in the /a/uka have a 

-right to take the transfer. In default of the co-sharers making any 

claim for preeemptioa, the vendor has liberty to transfer to whomsoever 

he likes. 

Prima facie this statemént of the custom contained in the wajid-ul-arz 
is good evidence that the custom exists, but the presumption that the 
record is a record of custom may be overturned, and in the present case 
the Subordinate Judge has relied on certain circumstantial evidence for 
the purpose of showing that what purports to be prima facie proof of 
_ custom is in fact no proof of custom at all. 

The history of this ¢a/uka goes a very long way back and we have 
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\extracts from very old revenue records before us showing that in the CIVIL 
year t197/, (which corresponds to 1790 A.D.) this ¢a/#z4a was settled with 1928 
two persons. It appears that the successors of these persons got into ts 
arrears with their payment of revenue and they were sold up. The pro- MAHADEO 

perty thereupon was purchased by a man named Bishan Rai, who, in the SINGH 
year 1215F. corresponding to 1808 A.D., sold to one Afzal Ali. Afzal TALIB ALbk 
Ali was in possession undoubtedly in the year 1841 when a revision of 
i settlement took place, and there is on the record a copy of the wajib-ul- 
ars which was prepared for the ¢a/zka in that year. Afzal Ali was then 
~ the sole proprietor and he described himself as such in this document, 
asserting that he had liberty to sell and mortgage the property. It 
is clear therefore that in 1841 there was no record of any custom of 
pre-emption, and indeed there could not have been any record for it has 
been settled by this Court in the case of Kamar-un-nissa Bibs-v. Sughra 
Bibi, I. L. R., 39 All., 480, that once property comes into the hands of 
a single proprietor the custom of pre-emption must come to anend. It 
was held in that case that the custom may no doubt grow up again, but 
its growth will have to be established by evidence. This case has been 





Lindsay, J. 
Banerji, J. 


followed time and again and must be accepted as settled law. 

We know practically nothing of the history of this zauka between the 
years 1841 and 1882, but obviously by the latter date it had ceased to 
belong to Afzal’ Ali for, when the ž4ewat was prepared at the revised 
settlement in the year 1290/. corresponding to 1882—83 A D., there 
were in possession three co-sharers, alb members of the same family. 
One of these was Musammat Jamna Bahu, widow of Chunni Lal. She 
was recorded as the owner of an8 anna share. The other two co-shareis 
were Sadho Lal and Madho Lal two brotheis, being the sons of Beni 
Lal. We are told, and the fact is not disputed, that Beni Lal and Chunni 
Lal were own brothers. 

To pursue the pedigree a little farther. Chunni Lal and Jamna Bahu 
had a son named Panna Lal, who predeceased his father. Panna Lal 
left two daughters, Basant Kunwar and Jit Kunwar, of whom the latter 
died. Tater on it seems that after the death of the widow of Chunni 
Lal, Chunni Lal’s share devolved upon Basant Kunwar. Similarly it 
appears that Sadho Lal's share came to his brother M. Madho Lal. 
There was a period therefore when this ¢a/uka was owned by Basant 
Kunwar and Madho Lal in equal shares of 8 anna each. In the year 
1912 there was litigation between Basant Kunwar and Madho Lal. This 
litigation was terminated by a compromise which was embodied in 
the decree and the result was that the share which had belonged to 
Chunni Lal and was in possession of Basant Kunwar passed to Madho 

- Lalin exchange for payment of a large Sum*in cash and some other 
items of property which we need not specify. The result of this decree 
therefore was that Madho Lal became the sole owner of the taluka, 

The compromise decree which was passed in the litigation between 
Basant Kunwar and Madho Lal is printed at pp. 65 e¢ seg. of our record 

- and was dated 16th September, 1912. That ıs the date on- which Madho 
Lal became the sole owner of the Kop taluka. T= 
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The plaintiffs, as we have said, took transfers from Madho Lal in the 
year 1921, and at that time undoubtedly Madho Lal was the sole proprietor 
of this village. i 

To return to the question of custom. It has been stated before us and 
it is not denied that between the years 1841 and 1881 there is no evidence 
of any transfers of any portions of this taluka or of any claims made by any- 
body foi pre-emption, 

It has been argued before us that the entry in the wajib-nl-arz of 1882-83, 
on which the plaintiffs rely, inust still be taken to be a good record of 
custom in spite of the fact that in 1841 the village had been owned bya 
single owner. In our opinion the argument ought not to succeed because 
there is nothing to enable us to show in the first place when the single 
ownership of Afzal Ali ceased and what period was left during which 
any custom could grow up. The matter however need not trouble us any 
longer for on the ruling we have already referred to in the case of Kamar- 
un-nisa Bibi v, Sughra Bb, it is quite clear that even if it could be assum- 
ed that any custom was in existence in the year 1882-83 when the 
wajtb-ul-args Was prepared, that custom must have died as soon as Madho 
Lal became the sole owner of this property in the year r912. 

We need not discuss this matter any further. Mr. Peary Lal has cited 
10 us the case reported in 23 A. L. J R., 429 That however was a pecu- 
lar case in which the rule laid down in Kamar-un-nisa Bibi v. Sugra 
B1b1, I. L. R., 39 All., 480, was not followed because the facts were 
clearly distinguishable. The general rule laid down in this last-named 
ruling has not been, in any case which has been referred to, been depart- 
ed from. 


Our finding therefore that no custom of pre-emption ıs proved would 
ordinarily be sufficient to put an end to this case. Mr. Pearey Lal asked 
permission to raise an argument that he was entitled to succeed on the 
footing that the wajzd-u/-ars contained a record of contract. We doubt 
whether such a case ought to be entertained at this late stage, but assum- 
ing that it is open to him to raise this question we think his contention 
cannot prevail. It has no doubt been laid down now by a Full Bench of 
this Court that a custom of pre-emption recorded in the wajzb-ul-arz 
may remain in force so as to bind the representatives of the original con 
tracting parties even in a permanently sertled district. It was at one time 
thought that to enforce a contract of this kind would be to transgress the 
rule against perpetuities. That matter however has been set at rest. A 
contract for sale in India does not cieate any interest in a property to 
which the rule relating to perpetuities can attach. 


There can be no doubt that under the law as now settled a contract 
recorded in a wajid-ul-are may be enforced by or against the represen- 
tatives of the contracting parties. But what is the case here? The only 
contract to which Mr. Pearey Lal can refer is said to bein the wajid- 
ul-arz of the year 1882 and 1883 in which it must be taken that the 
contracting parties were Musammat Jamna Bahu, Sadho Lal and Madho 
Lal, 
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If Mr. Pearey Lal could make out that his clients are the represen- CIVIL 
tatives of either Musammat Jamna Bahu`or Sadho Lal there might be 7028 
some force in the argument, but obviously heis unable to make out a a 
~case of this kind from the evidence on the record. We have pointed MAHADEO 
out that by the year 1912 M. Madho Lal had become sole owner Since 
of this property and no question of any contract between Madho Lal TALIB ALS 
and the cosharers could remain after that had happened. Madho 





: eee A Lindsay, J 
Lal could not make a contract with himself. The plaintiffs are in Banerjt, J. 
truth representatives of Madho Lal and they are not entitled there- 
fore to set up any case of contract based upon the provisions of the wa/sd- 
ul-arz. . i 
For these reasons therefore we hold that the appeal fails and we dismiss 
it with costs accordingly. 
; ~ Appeal dismissed 
SITA RAM DUBE AND OTHERS (Defendants) CIVIL 
VEVSUS - 1928 





RAM SUNDER PRASAD AND OTHERS (Plaintiffs) * 
Limitation Act, Art. I42—-Applicability of —Purchase of undivided 
share at auction sale—Delivery of formal possesston—Sutt by pur- MEARS, C.J. 
chaser for actual possession, when time-barred. LINDSAY, J 


. Where possession has been delivered to a purchaser in execu- 
tion, in accordance with law, that would, as between the parties 
to the proceedings [or delivery of possession, give a new start for 
‘the Computation of limitation and the possession of the defend- 
ant (ż.e., the judgment-debtor) would be deemed to be a fresh 
invasion of the plaintiffs’ rights and a new trespass upon the 
Property. Rajendra Kishore v. Bhagwan Singh, I. L. R., 39 
All., 460 and Jang Bahadur v, Hanwant, I. L. R., 43 All, 520, 
followed. 


Any co-owner of joint property can call for partition at any 
time as long as co-ownership exists. 


Joint owners by delaying to sue together for ejectment of a 
trespasser in wrongful possession of a portion of the joint 'pro- 
perty, or by delaying to have partition in order to asseft their 
separate rights to actual possession in accordance with their 
shares, cannot stop the running of time in favour of the tres- 
passer. 


In execution of his decree plaintiff purchased, in 1900, an 
undivided 1/ 3rd share of a house owned jointly by his judgment- 
debtor and other co-owners and aithough formal possession was 
given to the plaintiff,on 16th March, 1903, the judgment-debtor 
remained in physical possession along with his co-owners. In 
1916, plaintiff sued the co-owners for partition and obtained a 
decree for separationof the 1/ 3rd share, butin 1917. his applica- 

*L, P. A. No. 37 of 1926 
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tion for actual possession was defeated by defendant's objection 
raised against it. On 13th April, 1921 plaintiff biought the 
present suit for actual physical possession of the said shaie. 
Heid, that inasmuch as plaintiff failed to prove possession and 
dispossession within a period of 12 years prior to the suit, it 
was rightly dissmissed as time-barred. It is not for the defend- 
ani to a suit to which Art. 142 of the Schedule to the Limitation 
Act applies, to raise and prove adverse possession in order to 
show that the suit is time-barred. 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of MR. JUSTICE WALSH, reversing a decree of BABU HARI 
HAR PRASAD; Additional Subordinate Judge of Gorakhpur, who 
confirmed a decree of BABU GIRISH PRASAD, Cıty Munsif. 

Haribans Sahai and Shiva Prasad Sinha, for the appellants. 

M. L. Agarwala, for the respondents. ae 

The judgment of the Court was delivered by 

LINDSAY, J.—The question for decision in this appeal is one 
of limitation. The trial court and the first appellate court dis- 
missed the plaintiff’s suit on the ground that it was barred by 
time. The fearned Judge of this Court, whose judgment is before 
us in appeal, was of the contrary opinion: he has held that the 
suit was within time and has given the plaintiff a decree for 
possession. p 

The facts to be considered are these. The predecessor-in-title 
ot the plaintiff obtained a simple money decree against the grand- 
father of the first defendant, a minor named Babban Dube. In 
execution of this decree he brought to sale and purchased an 
undivided 1/3rd share of a house which was owned jointly by his 
judgment-debtor and certain others who are now represented by 
the defendants Nos. 2 to 8. ; 

The purchase was made in the year 1900 and the purchaser, 
on the 16th March, 1903, was given formal possession over his 
1/3rd joint share in the manner provided by Order XXI, rule 96 
of the Code of Civil Procedure. 

* The judgment-debtor, notwithstanding this, continued in actual 
physical possession of the house along with his former co-owners, 
who were his relations. 

In 1916, the purchaser brought a suit for partition against the 
other co-owners and obtained a decree for the separation of his 
one-third share, and ‘ih ‘i917 he applied to be placed in actual 
possession of his separated share. This application was opposed 
on behalf of the present defendant No. 1 on the ground that he 


- was in actual possession and was not bound by the partition decree 


to which he was not a party. The objection of the Ist defendant 
was sustained with the result that the plaintiff brought the present 
suit on the 13th April, 1921, claiming actual physical possession 


VOL. XXVI] HIGH COURT - 575 


of the’ one-third share. .The suit was framed as a suit for re- CIVIL 


covery of possession after dispossession by the Ist defendant 1928 
The plaintiff, claiming to have been in possession since the time — 





of his purchase, pleaded that he was dispossessed in September, SITARAM 
‘on $ z T DUBE 
1917 when the first defendant “interfered with his possession ”; om 
and again on the 29th June, 1918 when his application for posses- RAM 
sion under the partition decree was shelved by the executing court. SUNDER 
The defence was that the suit was barred under article 142 of : 
Lindsay, I. 


the Limitation Act because the’ Plaintiff had not been in possession 
within 12 years from the date of the suit. 


The finding of fact of che lower appellate court which was 
binding upon the Judge of this Court in second appeal, was that 
there was no reliable evidence to show that the plaintiff or his 
predecessor had ever enjoyed physical possession of any portion 
of the house since the time of his purchase. The only possession 
he could show was the formal possession obtained on the 16th 
March, 1903, in the manner stated above. 


On this finding the suit was dismissed as time-barred. 


The learned Judge of this Court in reversing the decree of the 
first court of appeal, observes in his judgment that there was no 
proof of adverse possession of the first defendant prior to the 
partition suit of 1916. He remiirks in this connection that the 
one-third interest acquired by the plaintiff was ‘‘ never in fact 
ascertained”—and that the plaintiff as purchaser could not possibly 
oust his judgment-debtor ‘‘ unless he obtained the co-operation of 
the other owners and took formal proceedings for that purpose ”. 
He came to the conclusion, therefore, that there had been no 
ouster before the share was “ ascertained” by the partition suit 
in 1916, and that limitation could not have begun to run earlier 
than the date of the partition decree. : 


‘In our opinion no question of adverse possession arose for 
determination in the suit: such a question does not arise in a suit 
to which article 142 of the Schedule to the Limitation Act applies. 
It is not for the defendant to such a suit to raise and prove adverse 
possession in order to show that the suit is time barred. The’ 
plaintiff has to prove possession and dispossession within a period 
of 12 years prior to the suit. Í $ 

In the case now before us the plaintiff failed to prove this and 
his suit was therefore rightly dismissed. 

The judgment of the learned Judge of this Court is not in 
accord with the principles laid down in the. following two cases of 
this Court :—Rajendra Kishore v. Bhagwan Singh (') and Jang 
Bahadur v. Hanwant(*). In those cases it was held that where 
possession has been delivered to a purchaser in execution in 
accordance with law, that -would, as between the parties to the 

“CY L L.R., 39 All 460 (2) I. L. R., 43 All., 520 
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proceedings for delivery of possession, give a new start for the 
computation of limitation and the possession of the defendant (2.e., 
the judgment-debtor) would be deemed to be a fresh invasion of 
the plaintiffs’ rights and a new trespass upon the property. 


In the case of purchase of an undivided share ın joint property 
the only possession which can be delivered is joint possession and 
that can be done only as provided by Order 21, rule 96 of the 
Code of Civil Procedure. That was what was done in the case 
now before us and it follows that limitation began to run against 
the plaintiff from the 16th March, 1903 when he obtained formal 
delivery. X 


From that date he became entitled to seek actual possession 
of the one-third share he had purchased by demanding a parti- 
tion. There was no need for him to wait for the co operation of 
the other joint owners ‘for this purpose: he could have gota 
separation of his share by impleading them as defendants in a suit 
for partition. Any co-owner of joint property can call for partition 
at any time as long as co-ownership exists. 


It is not correct to say that the one-third share acquired by the 
plaintiff was not “ ascertained ”. The share, a one-third share, 
was certainly ascertained though it had not been physically defined 
by a partition by metes and bounds. 

As we have said, the question of adverse possession did not 
at all arise but it may be observed that if the judgment-debtor, 
in spite of the formal delivery ot possession to the plaintiff retained 
actual possession as has been found, it is difficult to see how his. 
possession could be ctherwise than adverse. The execution sale 
had put an end to his title—he ceased to be a co-owner of the 
proper ty,and his occupation after that would be that of a trespasser 
„upon the joint possession of all the co-owners. And if they 
“failed to oust him before the expiry of 12 years their title as joint 
owners would become extinguished with regard to any portion of 
the property so held adversely. And it would follow that after 
the lapse of 12 years in such a case the joint owners could not, in 
a suit for partition, include any portion of the property.to which 
their joint title had been lost. Joint owners by delaying to sue 
together for ejectment of a trespasser in wrongful possession of a 
` portion of the joint property, or by delaying to have partition in 
order to assert their separate rights to actual possession in ac- 
cordancé with their shares, cannot stop the running of time in 
favour of the trespasser. ° 

For these reasons we hold that the plaintiffs’ suit was t:me- 
barred as was held by the first appellate court. We allow this 
appeal, set aside the decree of the learned Judge of this Court 
and restore the decrea of the first appellate court. The appellants 
to have their costs of this appeal. 

Appeal allowed 
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INSPECTOR SINGH AND ANOTHER (Plaintiffs) 
VEVSUS 
KHARAK SINGH AND OTHERS (Defendants)* 


Hindu Law—Mitakshara—Joint family including minors—Karta— 
Starting a new bustness on security of family property—Legal 
necessity— Benefit to the estate”—Contract Act, section 247— 
Admitting minor to benefil of partnership. 

It is not open to the Åarża of a joint Hindu family including 
minor members and governed by the Mitakshara iaw, to start 
a new venture by creating liability on the ancestral property, 
even though the new business is likely to bring large profits to 

- the arta or through him to his sons. The “benefit to the 

estate ” contemplated by their Lordships of the Privy Council 

in Sanyasi Charan Mandal v. Krishna Dhan Bonerjt, 1. L.R, 

49 Cal., 560 and by the text of Brihaspati must be a benefit 
- of a ‘defensive nature’ calculated to protect the estate from 
~possible danger or destruction. 

Hanuman Prasad Pandey v. Musammat Babu Munray 
Kunwaree, 6 M. I. A., 693, Palanippa Chetty v. Sreemath 
Devastkamont Pondara Samadhi, I. L. R., 40 Mad., 709, 
Shankar Sahi v. Baich Ram, 23 A. L. J. R., 204, Mahabir 
Prasad Misir v. Amia Prasad Rai, 22 A. L. J. R., 2ọ5, 
Jagmohan, Agrahriv. Prag Ahir, 23A L. J. R., 209, Jadho 
Singh v. Natthu Singh, 24 A. L. J: R., 633 and Tedibulii 
Tamireddi v. Tadibulli Gangireddi, 1: L. R., 45 Mad., 281, 
referred to and discussed. D. Maclaren Morrison v. S. Ferschyle, 
6 C W. N., 429, distinguished. =- 

FIRST APPEAL from a decree of BABU GOVIND SARUP 

MATHUR, First Subordinate Judge of Saharanpur. 


Surendro Nath Sen, for the appellants. 
Kailas Nath Katju, for the respondents. 
The judgment of the Court was delivered by 


MUKERJI, J—The appellants before us were the plaintiffs 
in the suit out of which this appeal has arisen. The plaintiffs 
are two in number and are the sons of the defendant No. 1 
Kharak Singh. The defendant No. 1 made- a simple mortgage 
of a portion of the ancestral joint family property in favour of the 
remaining defendants by a document dated 19th September, 1921 
for the sum of Rs. 7,000. The plaintfff’s’ case was that their 
-father was immoral-and within three years of the death of their 
grand-father, had squandered away a sum of Rs. 20,000 left in 
‘cash by the grand-father and had created charges to the amount 
-of Rs. 20,000 on the family property. The plaintiffs sought a 
declaration that the mortgage of 19thSeptember, IQ2I was exe- 
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_ cuted for a purpose which was immoral and which did not benefit 
the family and that therefore the family property was not liable 
~ under the mortgage. 


The defendant No.1 did not enter an appearance. The other 
defendants who are fatherand sons, contended that the mortgage 
was executed in order to raise money to purchase a motor lorry, 
that the motor Jorry was meant to be plied on hire between two 
stations in the district and that the transaction was meant “for 


the improvement of the business and benefit of the family” and” 


that, therefore, the transaction was binding on the plaintiffs. It 
appears that ın the court below it was contended by the defendants 
that the property mortgaged was the exclusive property of the 
defendant No.1. In the bond itself it-is recited that the pro- 
perty hypothecated was the exclusive property of the executant, 
but this contention was given up ata later stage, and it is now 
common ground that the property hypothecated was the joint 
ancestral property of the father and the sons. On the issue as 
to how the mortgage was executed and -whether the same was 


binding on the plaintiffs, the learned Subordinate Judge arrived ` 


at the following findings. He held that although it was true that 
the father, Kharak Singh, was given to drinking and was also 
in the habit of visiting prostitutes, the transaction could not be 
impeached upon the ground of immorality and that his intention 
was to supplement the income of the family property ‘which 
amounted to about Rs. 1,600 a year, that in making such an 
attempt by running a motor lorry, he was following the example 
of some others in the neighbourhood, that a part of the income 
from the hire earned by the lorry was spent for the maintenance 
of the family and that for all those reasons given, the mortgage 
was binding on the plaintiffs. 

It has been contended on behalf of the appellants that the 
learned Judge has taken an entirely erroneous view of the 
position of a Hindu father. It was said that a Hindu father’s 
rights to interfere with the family property and to raise loans on 
the same were strictly limited and that, in any case, he could not 
hypothecate the family property in order to start a new venture, 
such as the plying of motor lorry for hire. On behalf of the 
respondents, the creditors, it has been contended that the family 
property did not yield the sum of Rs. 1,600 a year as found by 
the learned Judge, that the income from the property was hardly 
sufficient for the mainténance and support of the family, that the 
father was acting within his rights and authority if he sought to 
supplement the family income by the new venture and that the 
court below was right in upholding the mortgage. It being the 


fact that the learned counsel for the respondents is prepared to . 


challenge the finding of the learned Subordinate Judge as to the 
income from the landed property, it~is necessary to arrive at a 


Pe Slow 
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finding of fact on this point. 


It appears that Man Singh, the father of the defendant No. 1 
and grand-father of the plaintiffs, died about three years ago. In 
his life-time he had a large cultivation and he cultivated a good 
deal of land besides stv. According to Gendan Lal, one of the 
patwaris examined in the case, Man Singh and his brother Lal 
Singh together cultivated land and the annual income from this 
cultivation alone was about Rs. 800, in the share of Man Singh. 
It is clear on the evidence that Kharak Singh gave up cultivation 
not only of the lands which were not sír but also of the sír 


lands. The result is that all the lands are now sub-let to tenants. _ 


In the circumstances it was possible to have a clear estimate of 
the income from the landed property as it is recorded in the 
_ village papers. Certain copies of kewat and khataunis have 
been filed, but it is not pretended that the #kataunis are com- 
plete and that any fair inference can be deduced from them. 
The solid fact which we have gotis this that the land revenue 
paid by Kharak Singh and his sons is Rs. 470-9 a year. That 
being so, we can very fairly estimate the net profit from the 
property at the figure Rs. 600 a year. 


The family of Kharak Singh consisted of himself, his mother, 
his wife and the two minor children, the plaintiffs. The first ques- 
tion that arises in the circumstances is whether the income from 
the property was such as would suffice for the maintenance of 
the family without it being necessary to raise money for the 
support of it. It is clear that although Kharak Singh had given 
. up the cultivation which in itself yielded a fair return, an income 
of Rs. 600 a year would, ordinarily, be sufficient for a family of 
the status and position of Kharak Singh. The family lived in 
a village and were by caste Rajputs. We find it impossible to 
_ hold that the mortgage is supported by “legal necessity” as that 
term is usually understood. 


The contention however of the learned counsel for the respond- 
ents was that although the income from the family estate may 
have been just sufficient for the support of the family, the father 
was not bound to remain contented with the income of the estate 
and he was in every way entitled to augment the income of the 
family by engaging in a reasonable trade andto give the family 
the full benefit of-the augmented income. 


There can be no doubt that, generally speaking, every man, 
especially one who has a family to support, is entitled to embark 
upon any recognized trade and to make every effort to augment 
his income for the benefit of himself and his family. But the 
question that we have to answer is whether under the Hindu law, 
a father may be permitted to utilise not only his share, but also 
the shares of his minor-sons for the above-mentioned object. 
We cannot decide the case on our abstract notions of a right of 
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aman to improve his position in life. The property involved is 
1928 the property of three persons. If ordinary rules applied, the owner 
— ofa third share has no right to utilise the shares of the owners 
INSPECTOR of the remaining two-thirds, even if it be with the laudable object 
SINGH 
J: of doing benefit to the owners of the two-thirds share. It appears 
eKHARAK tous to be, therefore, clear that the right (if any) of a Mitakshara 
SINGH father to jeopardize the family property, consisting not only of 
Mukern, J. isown share but also the shares of his minor sons, must be 
sought for within the four corners of the texts of the Hindu law. 
On general principles, the mere fact that Kharak Singh is the 
father of his sons will not authorise him to hazard property i in 
which his sons have rights. 


The text on which the father’s right to use the whole of the 
family property is based is the text of Brihashpati quoted by the 
author of Mitakshare. It will be found translated by Colebrooke 
in his translation as Chapter I, section 1 and placitum 28. The 
author of the Mitakshara having laid down that the property in 
the ancestral estate arose by birth and having further laid down 
the equality of title in the sons with the father, he quotes a text / 
of Brihashpati as an exception to the general rule, Colebrooke’s 

` translation runs as follows :— 
“An exception to it is as follows: Even a single individual may conclude 
. a donation, mortgage or sale of immovable property during a season of 
distress, for the sake of the family and especially foi pious purposes’’. 
It is clear that the case before usis neither a case of distress 
nor a case of pious purposes. The only question is then whether 
the transaction was entered into “for the sake of the family’, . 
within the meaning of the text quoted. The original expression 
. m Sanskrit is “Kutumbarthe”’ which would perhaps be better 
translated as “for purposes of the members of the family”. 
Vijnaneswar, in the few sentences, following the text of the sage, 
Brihaspati, explains what it means (see placitum No. 29, Cole- 


brooke’s book). He says distinctly that the transfer would be 
justified 


‘if a calamity affecting the whole family required it, or the support of the 
fapily rende: it necessary, or indispensable duties, such as the obsequies 
of the father or the like, make it, unavoidable ”. 
The question then is whether this authority of a single individual 
to conclude a mortgage .of immovable property for purposes of 
the family will include ,a transaction of raising money at the 
expense of the family property to engage in a new undertaking. 
The texts, we find, do not help the respondents. 


The powers of a head of a joint Hindu family and the powers 
of a manager of an estate, belonging to an infant have been laid 
down ina number of cases by their Lordships of the Privy 
Council. The most famous of the dicta of their Lordships, a 

` dictum which is often quoted, is to be found in the case 
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of - Hanuman Prasad Pandey v Musammat Babui Munraz 
Kunwaree(') and runs as follows.: 

‘“The power of the manager of an infant heir to charge an estate not 

his own,is under the Hindu law, a limited and qualified power. It can 

only be exercised rightly in case of need or foi the benefit of the estate ”. 


The words “for the benefit of the estate” are evidently 
meant to be a substitute for the words “ for the purposes of the 
members of the family” to be found in this text of Brihashpati, 
quoted by the author of Mitakshara. It has been -necessary to 
define what amounts to a “ benefit of the estate’’. The question 
has arisen whether a benefit to the estate would include using 
the estate in a more or less speculative manner in the hope that 
the income of the property would increase and possibly the 
estate itself would be enlarged. It has however been held that 
the benefit to the estate contemplated by their Lordships of the 
Privy Council and by the text of Brihashpati must be a benefit 
of a‘defensive nature’ calculated to protect the estate -from 
possible danger or destruction. In the case of Palanippa Chetty 
v. Sreemath Devasikamoni Pandara’ Sannadhi(*) the head ofa 
Math raised money by granting leases and employed the money 
raised in banking., The question arose, how far the action was 
justifiable. The principle to be applied in this case was the 
same as has to be applied in the case of the powers of a head of 
a joint family in-which there are minor members Their Lord- 
ships said at page 718, speaking of ‘ benefit to the estate’, 

‘Tt is impossible, their Loidships think, to give a precise definition 
of it applicable to all cases, and they do not attempt to doso. The 
preservation however of the estate from extinction, the defence against 
hostile litigation affecting it, the protection of it or portions from injury 
oi deterioration by inundation, these and such like things would obviously 
be benefits. The difficulty is to draw the line as to what are in this 
connection to be taken as benefits and what not ”. 


Although their Lordships found it impracticable to give a precise 
definition of the expression ‘‘ benefit to the estate ”, they said 
enough to indicate that the benefit to the estate was to be of a 
protective character. Their Lořdships quoted three cases in 
which it was held that it was not open toa Skedazt to lease out 
in perpetuity a portion of the endowed property at a fixed rent, 
however adequate such rent might be at the time of the granting 
of the lease. The reason given was hat, by that means, the 
estate was deprived of the chance, it would have, if the rent 
were variable, of deriving benefit from the enhancement in value 
in future. In the result, their Lordships held that it was not 
open to a Shebait to raise money by obtaining premium by 
leasing out lands for purposes of starting a banking business 
with the proceeds. Similarly, in this Court there is a long string 
(1) ‘[1857] 6 M. I. A., 693 ~o (2) [1917] I. L. R., 40 Mad., 709 








INSPECTOR 


` 


SINGH 


v. 
KHARAK 
SINGH 


Mukerji, J. 





INSPECTOR 
SINGH 
Y 
» KHARAK 
SINGH 





Mukerpt, J. 


582 HIGH COURT [A. L. J. R. 


of cases in whichit was held that it is not open to a father 
governed by the Mitakshara law to encumber joint ancestral 
property to acquire necessary funds to pre-empt other properties. 
This was held in one of the latest cases on the point, viz., 
Shankar Sahi v Bachu Ram(') to which one of us was a party. 
It is true that a Bench of this Court in another case upheld a 
transfer of family property by a father to raise money to pre- 
empt another property, but that case was sought to be brought 
within the four corners of the principle, on which, in order to 
avoid a danger, the manager is permitted to alienate family 
property. The case we are referring to will be found in the 
Allahabad section of the All-India Reporter for 1927 at page 
219. That judgment recognises the fact that the powers which 
are given toa manager of a joint Hindu family are strictly 
limited and are to be exercised within definite rules. 


No authority has been cited on behalf of the respondents 
which goes to the extent of establishing that the manager of a 
Hindu family can start a new business, and in doing so charge 
the shares of the minor members, should necessity arise to finance 
that business. The case where an ancestral family business 
exists and has been inherited by the minors with other properties 
must be distinguished from the case where a head of a family 
with minor members wants to start a business for himself and 
the members of the family. In the former case, the business is 
there asa part of the family assets, and it may be carried on in 
the customary and usual manner in which businesses are con- 
ducted. The manager must have all such powers as will enable 
him to conduct the business. It has accordingly been held in 
many cases that a manager has power to raise money on the 
security of the family estate for the maintenance and improvement 
of an ancestral business and in doing this the manager is not, in 
our opinion, acting beyond the rules laid down in the text of 
Brihaspati or by their Lordships of the Privy Council in the well 
known case of Hanuman Prasad Pandey. When the manager 
of a trading family raises money for the purposes of carrying on 
the business, he is really acting “for purposes of the family ” 
even if there be no question of ‘danger’. In the case of Sanyasi 
‘Charan Mandal v. Krishna Dhan Banerji (7) the adult mana- 
gers of a joint Hindu family, which possessed, among other pro- 
perty, two separate businesses, started a third one. The business, 
which flourished for ssometime, ended in a loss and the question 
was whether the fifth share of the minor brother could be realised 
by the creditors for payment to themselves. Their Lordships 
of the Privy’ Council held that the minor’s share could not be 
proceeded against. The reason given by their Lordships applies 
to all cases, irrespective of whether the family is governed by 


(1) [1925] 23 A. L. J. R., 204 
(2) I. L. R., 49 Cal., 560 
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the Dayabhaga or Mitakshara-law. Their Lordships approved 
of the remarks of the learned Judges of the Calcutta High Court 
made in the case as to the risk involved in a manager starting a 
new venture. In the High Court judgment in Kriskna Dhan 
Banerji v. Sanyasi Charan Mandal (*), after quoting the remarks 
of Lord Atkinson in the case of the transfer of endowed pro- 
perty in Palanippa Chetty v. Srimath Devasikhamont Pandara 
Sannadhi (°), already quoted by us, the learned Judges expressed 
the opinion that 


"the embarking of a new and speculative trade by the karta of a famly 


cannot be said to be for the benefit of the estate ”. 


This is a definite pronouncement by their Lofdships of the Cal- 
cutta High Court, on the very point which we have to decide, 
and their Lordships of the Privy Council expressed approval of 
the opinion. Their Lordships of the Privy Council then pro- 
ceeded to give additional and more decisive reasons as to why 
a karia cannot be allowed to start a new venture. Their Lord- 
ships pointed out that a minor cannot be made a partner ofa 
firm whcre anew business is going to be started by several 
members. The members constitute a firm and the question would 
be whethera minor can be madea partner. Their Lordships 
say that a minor could not be made a partner. Then they 
examine the provision of the Contract Act, section 247, as to the 
meaning of a minor being admitted to the benefit of a partnership 
and explained that that section did not mean that a 4arta could 
create a liability on the property of the minor, other than the 
property belonging to the partnership. As already stated, the 
arguments employed by their Lordships are applicable to all kinds 
of family, irrespective of whether they are governed by the 
Mitakshara or the Dayabhaga law. 


In this Court a few cases have been decided in recent years 
which may be taken as possibly going to the length of laying 
down that a manager of a joint family may start a new venture. 
Closely examined, the cases, possibly do not profess to lay down 
such a proposition. We shall presently examine them, but if 
they do go to the length aforesaid, they must be taken as Jaying 
down a law contrary to the express decision of their Lordships 
of the Privy Council in Saxyas¢ Charan's case (°). One of these 
cases is Mahabir Prasad Misir v. Amla Prasad Rai (*). In 
this case a father of a joint family started a trade in’ elephants 
and carried it on for seven to eight yéars*before his death. In 
the course of this business he wanted money and raised it by a 
mortgage of joint family property. While the decree was under 
execution, the father died and the sons objected to the execution 
on the ground that the property was not liable to be taken, as 
the mortgage was beyond the competence of the father. The 


(1) [1919] 23 C. W. N., 500 at 505 (2) [1917] I L. R., 40 Mad., 709 
(3) I. L. R., 49 Cal., 560 (4) [1924] 22 A. L. J. R., 295 
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court of first and second instance held in favour of the sons, but 
this Court allowed the appeal. The leamed Judges, at page 296, 
put before themselyes the proposition of law to be decided by 
them as follows :— 

‘The point which we have to consider 1s whether the amount borrowed 
by the manager of a Hinda family in connection with a family business 
is such as ıs binding on the other members of the family ” 

Sulaiman, J., who delivered the judgment of the court, re- 
marked : , 

“Itis well understood that the manage: of a Hindu family has power 
to contract debts for the. purposes of a family busıness and this power 
19 well recognized. Itis notnecessary that such business should be an 
ancestral one ” 

For the proposition that “it isnot necessary that such busi- 
ness should be an ancestral one ™ certain cases are quoted. The 
passages quoted talk of “family business”, an expression which 
would imply that it was a business in which the minor members, 
if there are any, are interested, by right of inheritance. Two 
of the cases quoted from the Bombay series of the Indian Sr 
Report related to ancestral business which was inherited. 


case is quoted from Oudh and the remark is made that it was a 


case neither of an ancestral business nor of an ancient business 
but had been started only nine to ten years prior to the debt. 
It is not clear whether there was a minor in the family when the 
business was started and whether the share of the minor in the 
joint family property was sought to be charged on the ground 
that the business out of which the debt arose had in previous 
years benefited the minor. The other cases, I. L. R., 1 Cal., 
470, 1 Bom. H.C. R., App, 51, I. L. R., 5 Cal, 792 are all 
cases, either of ancestral business or of business started by adult 
members, without any minors in the family. A Calcutta case, 
D. Maclaren Morrison v. S. Verschyle (*) was quoted as laying 
down the rule (see p. 298 of the Report) that a new business 
started by the head of the family would not bind the other mem- 
bers. This case was sought to be distinguished. The Privy 
Council case of Sanyasi Charan Mandal vy. Krishna Dhan 
Banerjee (?) was not quoted before their Lordships and was not 
considered. 


In the case of Jagmohan Agrahriy Prag Ahir (*) the facts 
were briefly these. There was a trading family which possessed 
a very small propert} situated some sixteen miles away from 
where the family resided. The yield of the property was only 
Rs. 69 per, year, and it was found that the income was not at all 
sufficient for the maintenance of the family. The property was 
sold and the proceeds were invested in the cloth business, which 


(1) [1901] 6 C. W. N., 429 (2) I. L. R., 49 Cal., 560° 
(3). [1925] 23 A. L. J. R., 209 
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was being carried on by the family. It was held that, in the 
circumstances, the sale could not be impeached. The case is 
entirely different from the case before us and we need not express 
any opinion on that case. The decision of the Calcutta High 
Court, out of which the Privy Council case of Sanyasi Charan (') 
arose, was quoted before their Lordships but was held to be 
inapplicable. 


In the case of Jado Singh v. Natthu Singh (*) it was held 
that a transfer of joint property by the manager in order to ac- 
quire fresh properties might be justified, if it is not a mere 
speculation but results in actual benefit to the estate. So far as 
the transfer was sought to be justified by the result, with all 
respect, the principle applied could not be supported on principle 
It is immaterial whether the transaction entered into actually 
resulted in gain or loss. . If the transaction, in its inception, was a 
justifiable one and was within the competence of the manager, it 
mattered little whether it miscarried and resulted in a loss. Justi- 
fication cannot be dependent on result. This case is perhaps in 
direct conflict with the case of Shankar Sahi v. Baichu Ram (°) 
quoted above. So far as the remark “ the other members of the 
family cannot retain the benefit and at the same time repudiate 
the transaction by means of which that benefit has been acquired ” 
went, the case was one of estoppel and has no application to the 
point that we have fo decide. A minor member, if he wants to 
impeach a transaction entered into by the manager, cannot, certain- 
ly, retain the benefit received by the transaction. He must give up 
the benefit in order to succced. Sulaiman, J., who delivered the 
judgment of the court, examined a ‘larger number of cases and 
came to the conclusion that the particular case before him was 
supportable on the ground ‘of conferring “ benefit to the estate”. 
At page 638 his Lordship remarks as follows : 

“It is quite clear that the benefit to be conferred upon the estate was 
something distinct from mere need or the pressure upon it”. 


The need or pressure isa paraphrase of the words “ Apat 
Kale” in the text of Brihashpati. But the next expression 
“ Kutumbarthe ” which we have translated as meaning “ for pur- 
poses of the members of the family ” and which has beer trans- 
lated by Colebrooke as “for the sake of the family ” and which 
has been interpreted by their Lordships of the Privy Council as 
“the benefit to be conferred upon it (family or estate) ”, neces- 
sarily signifies an idea or ‘requirement’+or ‘ something called 
for’. The idea is best expressed, if we may say so with respect, 
in the case of Shankar Sahi v. Baichu Ram (*) by the expres- 
sion “ defensive act ”. Preservation of the existing estate would 
justify an expenditure, but the idea of transfering the property 
in order that something better may be obtained is wholly foreign 

-(1) I. L. R., 49 Cal., 560 (2) [1926] 24 A. L. J. R., 633 
5 ‘ (3) [1925] 23 A. L. J. R., 204 
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cviL to the text. We have already stated that Vignaneshwara, before 
he quoted the text of Brihashpati, laid down equal rights of the 
father and son and then stated that although that was the rule, 
INSPECTOR it had an exception. It must be noted that Brihashpati laid 
K down that it was in'the power of any.single member of the family 
KHAaraK to act in the way he indicated and was not talking of the powers 
SINGH ofa manager as such. In other words, he laid down that although 
Mukern, 7. all the members of the family had equal rights, and equal rights 
implied that nothing could be done without the concurrence of 
all the members, yet in certain cases of emergency one singlé 
‘member could act. Such a case would, necessarily, be an excep- 
tional case, ¢.g., of danger or pressure or what may be properly 
i described as the purposes of the family. The Commentators 
own gloss, which we have quoted, on the text, is to the same. 
effect. The benefit, therefore, contemplated by their Lordships 
of the Privy Council, must not be extended so as to include an 
act which, according to the opinion of the manager of the family, 
might bring in more income. The reason is simple. The karta 
is not the owner of the entire property. Hc is not dealing with 
what is his own, but is dealing with something which is his own 
plus something which is other people’s property.- This view is 
fully brought out in the judgment of their Lordships of the Privy 
Council in the case of Sanyasi Charan ('). We note that this 
case was not quoted before the learned Judges who decided the 
case of Jado Singh v. Naitu Singh(?). The case of Sheotahal v. 
Arjun (°) was decided before the Privy Council case of Sanyasi 
Charan ('), and the reasons do not commend themselves to 
us. It takes the same view as the Allahabad case of Jado 

Singh (°) discussed by us. 

The judgment in Sanyasi Charan's case (*) clearly shows 
that the result-of the new venture has no bearing on the ques- 
tion whether the venture, in its-inception, could bind a minor 
member of the family or not. In that case, the new business 
flourished for some time (p. 566). It would be therefore wrong, 
in principle, to say that the actual benefit conferred on the family 
shquld be a determining factor on the authority of the” manager 
of a joint Hindu family. A father, selling a small family property 
and, by speculating, with the proceeds, in the share market, may 
become very rich indeed. But, certainly, there would be no 
justification in Hindu law for sale,.by him, of the family property. 
In the case of Tadibulli Tamireddi v Tadibulli Gangireddi (*) 
it was directly and clearly laid down that the manager of a‘ joint 
Hindu family had no power.to commence a new trade or business 
without the concurrence of the adult co-parceners living at the 
time and that such trade or business is not binding on them in 
the absence of evidence of their acquiescence. Their Lordships 


2 {3 I. L. R., 49 Cal., 560 (2) [1926] 24 A. L. J. R., 633 
3) 561. C., 879 (4) [1921] I. L. R., 45 Mad., 281 - 
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in the course of'the judgment discuss how far itis open toa 
karta of a family to bind the minor co-parceners by starting a new 
business and express themselves clearly against the authority of 
the aria (see p. 290). They draw a clear distinction between 
an ancestral business and a business newly started by the karta 
of the family. _ 


It was contended on behalf of the respondents that if the 
head of a joint family cannot start a new business, how could, 
possibly, there come into existence an ‘ancestral family busi- 
ness’? The answer is perfectly clear. A business may be 
started at a time when there is no minor member in the family 
and with the consent of the sole or all the adult members. There- 
after, any minors, that may come into the family, will inherit or 
get an interest in the family business. 


We have come to the coriclusion that it was not open to 
Kharak Singh to raise money on the security of the family pro- 
perty in order to start a new business, namely, of plying a motor 
lorry fo1 hire even if the new business was likely to bring large 
profits to himself and through himself to his sons. 


The result is that we allow the appeal, set aside the decree 
of the court below and grant to the plaintiffs a decree declaring 
that the mortgage of 19th September, 1921 is not binding on the 
plaintiffs or any portion of the family property belonging to the 
plaintiffs and the defendant No. 1 jointly. 
= Appeal allowed 


í 


SOHAN BIBI (Judgment-debtor) 
versus 
BAIJNATH DAS AND OTHERS (Decree-holders)* 


Civil Procedure Code, Order 45, rule 15—Application under, made 
within 12 years from date of Privy Council decree—Limitation 
Act, Article 183—Applicability of—Misdescription of Court to 
which papers transmtutted—Effect of, jurisdiction to execute decree 
—C imi] Procedure Code, section 144, interpretation of. s 


Where an application is made to obtain restitution as the 
necessary result of the order of His Majesty in Council, that 
application is to be taken as one to “‘ enforce” an order in 
Council and must be governed by Article 183 and not by the 

, general and omnibus Article 181 of the Limitation Act. 


Baijnath Das v. Balmakund, I. L. R., 47 All., 98 and Brij 
Lal v. Damodar, I. L. R., 44 All., 555, referred to. 


Where on defendant’s application under Order 4s, rule 1g 
of the Code, made within 12 years Írom the. date of the order 
of the Privy Council the High Court by a mere slip mesdes- 
è : E. F. A. No, 87 of 1927 
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cribed in its order the court to which the papers were to be 
transmitted, 4e/d, that the error did not amount to an illegality 
calculated either to vitiate the proceedings or to deprive the 
trial court to which the papers were intended to be sent down, 
of the jurisdiction to proceed with:the execution of the decree 
of the Privy Council. ` 
Section 144 of the Civil bepcedare Code points out the 
forum in which the right has got to be enforced and it 
prescribes a particular line of procedure. It appears to be 1n- 
dependent of the provisions of ‘Order 45, rule 1g of the Civil 
Procedure Code. 
EXECUTION First Appeal froma decree of BABU HANU- 
MAN PRASAD VERMA, Subordinate Judge of Benares. 


Kailas Nath Katju, Peary Lat Banerji and Harnandan 
Prasad, for the appellant. 


Kamla Kant Verma and Brajmohan Lal Dave, for the res- 
pondents. > 


The following judgments were delivered :— 


MUKERII, J.—This is a judgment-debtor’s appeal and arises 
under the following circumstances. 


The appellant Sohan Bibi instituted a suit in the court of the 
Judge, Small Causes Court at Benares, exercising the powers of 
a Subordinate Judge, against several persons, to obtain a declara- - 
tion that a certain compromise entered into in a certain case, 
the decree that followed the compromise and the transfer -of 
property that was to take place in pursuance of the compromise, 
were not binding on her. The suit was transferred to the court 
of ‘the District Judge of Benares and was decided by him. The 
litigation had a chequered career. To start with, the District 
Judge dismissed the suit. The plaintiff appealed and the decree 
of the court below was set-aside and the suit was remanded for 
trial on the merits. The District Judge again dismissed the suit 
and on appeal, this Court set aside the decree of the learned Judge 
and decreed the suit in part. -There was an appeal to the Privy 
Council by the defendants and it was successful. The Privy 
Countil decree was passed on the 14th May, 1914. In the mean- 
while, Musammat Sohan Bibi, as the successful litigant in India, 
had executed her decree and had realised all the costs that had 
been decreed to her. 


On oth May, 1917, “the defendants made an application to 
this Court, purporting to be one under Order 45, rule 15 of the 
Civil Procedure Code, asking this Court to transmit a copy of the 
order of Flis Majesty in Council to the court of first instance for 
execution. In that application they also prayed that a sum of 
Rs. 735/6, being costs incurred in India, on account of the Privy 
Council appeal, should also be allowed to be recovered by..them. 


VOL. XXVI] HIGH COURT 589 


On 1oth January, 1918, two learned Judges of this Court passed 
the following order :— 

“Let the order of His Majesty in Council be sent down to the Small 
Causes Court Judge at Benares with powers of a Subordinate Judge, for 
execution, according to law and let the amount taxed by this Court be 
certified to the court below ”. 

Long after this order had been made, on 22nd February, 
1926, the respondents made the application, out of which this 
appeal has arisen, for execution of the Privy Council decree and 
for recovery of such monies as the appellant had realised under 
the decree that stood in her favour, to the District Judge of 
Benares. The District Judge ordered on the sth of May, 1925 
that the execution case be transferred to the Subordinate Judge 
(Judge, Small Causes Court, exercising powers of Subordinate 
Judge) for execution. Exception was taken to the exccution and 
thereupon the questions which now we have to decide arose.- The 
learned Subordinate Judge brushed aside all the objections of 
the appellant and ordered the execution to proceed. 


In this Court two points have been taken. The first point 
is that so far as the application was for restitution of costs 
recovered by Sohan Bibi, the application was covered by article 
181 of the Limitation Act and the application before the District 
Judge, having been made more than three years after the order 
of His Majesty in Council, was barred by limitation. The second 
point is that the court which had jurisdiction to execute the 
order in Council of His.~Majesty was the court of the District 
Judge of Benares, and that court, not having been authorised by 
this Court, in its order dated the roth of January, 1918, could 
not entertain the application and could not transfer it to the 
Subordinate Judge. 


In my opinion, none of these pleas ought to prevail. So far 
as the application for restitution gocs, the “application, in my 
opinion, is one ‘‘ to enforce an order of His Majesty in Council ” 
within the meaning of article 183 of the Schedule I of the Limita- 
tion Act, and 12 years’ rule would apply.’ It has been much 
debated whether an application for restitution, within the medn- 
- ing of section 144 of the Civil Procedure Code, is an application 
for execution of the decree or not. - In my opinion the same 
answer cannot be given to this question under all circumstances. 
For example, for purposes of court-fee in an appeal, an applica- 
tion for restitution may not be treated ag one ‘for execution— 
vide Baijnath Das v. Balmakund('). Ido not express any 
opinion whatsoever as to the correctness or otherwise of this 
case. All that I want to point out is this. The same answer 
may not be given when the question has to be looked at from 
different points of view. In this case, the question is whether 
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article 183 should apply or article 181, Limitation Act. Article 
181 applies when there is no other article which may be applied. 
Article 182 applies to the, “ execution” of a decree. Article 183 
applies where the applicant wants “ to enforce ” an order of His 
Majesty in Council. It appears to me that the legislature did 
not mean to express the same idea by the use of different 
words. (See Craies on Statute Law, Ed. 3rd, 1923, pp. 87 and 
88). The word “ enforce” ought to have a much larger meaning 
than the word “ execution ”. It is not necessary to enquire why, 
for the execution of a Privy-Council judgment, the period of 
12 years has been allowed, whereas for the execution of a 
judgment passed in this country, the much smaller period of 
three years has been allowed: But whatever may be the 
reason, the reason which induced the legislature to give a 
longer period in the case of execution of Privy Council judg- 


` ments is likely to have induced them to give the same long period 


in the case of restitution. Section 144 of the Civil Procedure 
Code is nota rule of substantive law. The right to refund, or 
restitution would exist in spite of the said section. It lays down 
merely the procedure. I need not therefore decide whether, 
generally, an application for restitution is an application for 
execution of the decree passed by the court of appeal. It is 
enough for my purposes to hold and I do hold that, where an 
application is made to obtain restitution as the necessary result 
of the order of His Majesty in Council, that application is to be 
taken as one to “ enforce”? an order in Council and must. be 
governed by article 183 and not by the general and omnibus 
article 181. The same view was taken in the case of Brif Lal v. 
Damodar (') by RYVEs, J. i 

Coming to the second point, the matter stands thus. The 
respondents in their application said’ that tkeir application with 
a copy of the order of His Majesty in Council should be transmit- 
ted to “the court of first instance”. This Court said that the 
papers should be transmitted for execution ‘in accordance with 
law’. It was not -necessary for this Court to indicate by name ` 
the court to which the papers were to be sent. The words 
“ Judge of Small Cause Court exercising the powers of a Sub- 
ordinate Judge ” were entirely unnecessary and were used merely 
because of the misapprehension that the court which decided the 
case originally was that court. I have already stated that the 
suit was actually instituted in the court of the offcer aforesaid. 
The mistake in the judgment of this Court was therefore in the 
nature of a mere slip. Itisa fact that in spite of all search 
made, no trace of the papers, which were ordered to be sent 
down by this Court, was’ found in the court of the learned Sub-- 
ordinate Judge. We must take it that the papers were in order 
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and were sent down. As they were not found in the court of 
the Subordinate Judge, they were probably sent to the District 
Judge. Owing to the lapse of time, the papers may have been 
weeded out. In any case, we find that the application to this 
Court was in’order. The application to the court of the District 
Judge was to the right court. Then, we find that this Court 
did make an order tiansmitting the order of’ His Majesty in 
Council to be executed “in accordance with law”. There is 
nothing to indicate that this Court had any particular object in 
view in sending the case to a court different from the trial court. 
In the circumstances, the misdescription of the court which was 
to execute the decree was merely in the nature of a slip and did 
not, in my opinion, affect the jurisdiction of the District Judge 
to execute the decree. : : 

A third point, was taken that the respondents were not 
entitled to any interest; but they are not claiming any interest 
in pursuance of any order of His Majesty in Council. They are 
claiming interest on the. money which was realised from them, 
by the unsuccessful appellant, while the decree stood in her 
favour. To this interest they are clearly entitled under section 
144 of the Civil Procedure Code. 


In the result, I would dismiss the appeal with costs. 


SEN, J.—This case has passed through kaleidoscopic changes 
in its progress, from the trial court, up to its termination by the 
judgment‘of the Judicial Committee, dated the 14th May, 1914. 
The suit was originally instituted in the court of the Small Causes 
Court Judge on the 15th January, 1906. It was transferred to 
the file of the learned District Judge and it was numbered and 
registered as a suit in his court. He dismissed it on a technical 
ground on the 4th of March, 1907. The High Court, on appeal, 
reversed the decision of the trial court and remanded the surt 
for trial on the merits on the 12th February, 1909. After remand, 
the suit was dismissed on the 26th July, 1909, but on appeal to 
the High Court, the plaintiff’s claim was partially allowed on the 
6th April, r911. The unsuccessful defendants appealed to His 
Majesty in Council and,as has been stated above, the suit, was 
dismissed and the defendants were allowed their costs all along 
the linc. It appears that each party was impatient, during the 
progress of the suit, to appropriate to itself the fruits of its 
victory so long as the decree remained in its favour, and the 
learned Subordinate Judge, in the judgnient now under appeal, 
has set out the facts which may be usefully reproduced here :— 

““ After the decree by the District Judge was passed on the 4th March, 

1907, Musammat Hiran Bibi, mother of Krishna Das, put the decree 

into execution for the realisation of costs which was paid up, and the 

execution proceedings were struck off as fully satisfied on the 25th June, 

1907. When the decree of the District Judge was set aside by the 
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High Court, the judgment-debtor Musammat ,Sohan Bibi put the High 
Court decree into execution on the 11th of May, 1909 against both the 
defendants, and realised back the costs of the High Court as well as the 
` costs which Musammat Hiran Bibi had realised under the previous 
execution and that execution case also on the 5th June,’ r909 was struck 
off as fully satisfied. Musammat Hiran Bibi again, when the District 
Judge dismissed the suit on the 26th of July, 1909, put the decree into 
execution on the r2th October, 1909 for the realisation of the entire 
cost,of the suit, and the present judgment debtor Sohan Bibi paid up 
the amount. Subsequently, when the High Court’s decree was passed 
on the 6th April, 1911, which has been set aside by the Privy Council, 
Sohan Bibı again on the 14th September, rgt1 applied to realise the 
costs and the decree-holders paid up the entire decretal amount”’. 


On the 9th May, 1917, the decrce-holders moved the High 
Court, presumably under Order 45, rule 15 of the Code of Civil 
Procedure for an order ‘transmitting the certified decree to the 
original court for purposes of execution. This application was 
supported by an affidavit, and the application and the affidavit 
disclosed the fact that the prayer made in the application was 
that the certified copy of the decree should be transmitted to 
the original court for execution and it stated in so many words, 
that it was accompanied by a certified copy of the decree of His 
Majesty in Council. An order was passed directing the office 
of this Court to tax the costs incurred by the respondents so 
that the same may be certified to the couri below. On the roth 
of January, 1918, a Bench of this Court consisting of Mr. Justice 
Knox and Mr. Justice Walsh made the following order: 

* Let the order of His Majesty in Counci! be sent down to the Smail 
Causes Court, Benares with powers of the Subordinate Judge for execu- 
tion according to Jaw and let the amount taxed by this Court be certified 
to the court below”. 


I am in entire agreement with my learned brother that this 
Court intended to transmit the papers to the original court, vrz., 
the Court of the District Judge of Benares along with the certified 
copy of .the decree which accompanied the application dated the 
oth May, 1917 and it was a mere slip that the ‘Small Causes 
Court of Benares” was mentioned in the said order whereas the 
court indubitably intended to mean ‘the court of the lcarned Dis- 
trict Judge of Benares’. Where a misdescription: of this character 
has by a mere slip or accidéntal error crept iis way mto the order 
of the court; this does ndt amount to an illegality calcuiated either 
to vitiate the proceedings or to deprive the court to which the 
papers were intended to be sent down, of the jurisdiction to 
proceed with the execution of the decree of the Privy Council. 
I hold therefore that the application dated the 22nd of February, 
1926 made to the learned District Judge of Benares was an appli- 
cation in accordance with the provisions of Order 45, rule 15 of 
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the Code and the said application having been made within 12 CIVIL 
years from the date of the order of His Majesty in Council dated 1928 
the 14th May, 1914 is an application within time and that — 
Article 183 of the Limitation Act governs the application for the SOHAN B181 


execution af the decree for costs by His Majesty in Council.. BAI IN ATH 
It appears that on the 2nd February, 1912 the appellants DAS ji 
realised from the respondents the sum of Rs. 2,710-11-4 in execu- Sen, J. 


tion of the decree which then subsisted in their favour. In 
the present application they claim the recovery of that amount 
together with interest at 6 per cent. from the 2nå February, 1912. 
The court below has allowed the decree to be executed as regards 
these two sums. Itis contended before me that the application 
for restitution is a substantive application under Section 144 of 
the Code of Civil Procedure. That section provides :— 


“Where and in so far as a decree is varied or reversed, the court of first 
instance shall, on the application of any party entitled to any benefit by 
way of restitution or otherwise, cause such reStitution to be made as 
will, so far as may be, place the parties in the position which they would 
have occupied but for ‘such decree or such part thereof as has been 
varied or reversed; and, for this purpose, the court may make any orders, 
including orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which are properly consequen- 
tial on such variatión or reversal”. 


The order of the Privy Council did not contain any directions 
for the restitution of the sums of money recovered by the judg- 
ment-debtors appellants in the previous execution proceedings 
or for the payment of the said sum with interest at certain rate. 
It is not controverted and indeed it cannot be disputed that the 
right of restitution is a right which logically follows from the 
right accruing to a party in whose favour a decree has been 
passed by the Privy Council reversing the decree of the High 
Court, and the said right is one which is consequential upon the 
reversal of the decree of the High Court. -The question which 
arises in the case is, which is the article of the Limitation Act 
which should be applicable to an application for restitution under 
section 144 of the-Code of Civil- Procedure? Is it Article*r8t or 
Article 183 ? Article 183 of the Limitation Act provides that the 
period of limitation is 12 years to enforce an order of His 
Majesty in Council from the date when the right to enforce the 
order accrues to some person capable of realising the right, 
whereas the right to restitution springs from and is the logical 
consequence of the order of the Privy Council reversing the 
decree of the High Court. The application for restitution cannot 
be treated as an application to enforce the order of the Privy 
Council. The word “enforce” does not mean anything more 
or anything less than the right to compel the observance of certain 
order. Even assuming that the word “enforce” is more com- 
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prehensive than the word “execute”, what is sought to be enforced 
is the order and we have got ‘to look to the order to see as to 
whether that order itself is comprehensive enough «to include 
restitution. I consider that Article 183 of the Limitation Act is 
not applicable to an application for restitution under section 
144 and if Article 183 does not govern the application, Article 
181 being the omnikus or the residuary article is applicable to 
the case, and if article 181 applies, the claim for the restitution 
of Rs. 2710-11-4 together with interest is barred by time. What- 
ever my individual views on the point may be, I am bound by 
the ruling of this Cocrt reported in Brij Lal v. Damodar Das (’) 
decided by Mr. Justice Walsh and Mr. Justice Ryves, who dealing 
with this question observed as follows-:— 

“Mr. Justice Stuart, in a previous matter which came before him by 
way of first appeal in May of last year (the case in Madhusudan Das v. | 
Bri) Lal, 61 I. C., &6), held that the application was one justified by 
the provisions of section 144, and, inasmuch as its only authority was 
derived fiom the final decree of the Privy Council, it came within the 
expression used in Article 183 of the Limitation Act, as being an appli- 
cation to enforce an order of His Majesty in Council. The words which 
we have just quoted are clearly capable of being read so as to cover an 
application of this kind, which ig in substance one to enforce a decree 
of the Privy Council which restored the parties to the position they 
were in before the High Court interfered. We think the only logical 
course to take, whatever academic view one might take as a matter of 
construction in the interpretation of these somewhat difficult provisions, 
is to follow the {wew taken by Mr Justice Stuart in the case of 
Madhusudan Das v. Brij Lal”. Pa 


As I have said above, it may be questionable as to whether 
the canons of logic could always be safely imported in construing 
the plain language of any rule or section of a statute. In its plain 
reading, the’ Article 183 or Order 45, rule 15 does not seem to 
present any difficulties. A substantive right is capable of being 
enforced in a particular way. Section 144 of the Code of Civil 
Procedure. points out the forum in which the right has got to be 
ertforced and it prescribes a particular line of procedure. That 
section appears to be independent of the provisions of Order 45, 
rule 15, and cannot be said to be a resultant of section 144 of the 
Code, but, as I have indicated above, I am bound by the Divi- 
sional ruling of a Bench of this Court in Brif Lal v. Damodar 
Das(') and from that+standpoint it must be held that Article 183 
is the article applicable to the present case and ‘consequently 
the claim as to the restitution of the deposited sum of money is 
not time-barred. 

Although the decree of the Privy Council does not allow any 
interest at the rate of 6 per cent. on the amount of costs allowed, 
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there can be no doubt that the defendants-appellants had the 
use of the money which legitimately belongs to the respondents, 
for a long series of years. The respondents therefore were 
entitled to claim interest by way of damages and the appellants 
therefore are in equity bound to pay the same. A case of this 
description has been actually provided for in section 144 which 
clearly prescribes that in any application under the said section, 
damages consequential on the reversal of a decree or order, may 
well be granted to the successful party. The result of it is that 
the respondents succeed all along ‘the line and I would dismiss 
this appeal with costs. i 


By THE CouRT.—The appeal is dismissed with costs. 
Appeal dismissed 


GOVIND PRASAD—IN THE MATTER OF* 


Letters Patent of the Allahabad High Court, clause r2—Jurisdiction 
under, exercise of, question of—Jomt Hindu family—Application 


by manager for appointment as guardian—Guardians and Wards 


Act (VIII of 1890)—Proutsions of. applicability of. 

Neither the High Court nor the District Court will contem- 
plate the appointment of a guardian of property, whether that 
guardian be the manager or no, in the case of a joint Hindu 
family by virtue of any powers suggested to be conferred under 
the Guardians and Wards Act (VIII of 1890). Chhabbiv. Ganga, 
[t895] I. L. R., 17 All., 529, referred to. 

The jurisdiction of the Court of Chancery which descended 
to the Supreme Court of Calcutta and so to the High Courts at 
Calcutta and at Allahabad by virtue of clause 12 of the Letters 
Patent exists but the High Court will not exercise that jurisdic- 
tion inthe case of a joint Hindu family as it would amount to 
sanctioning a wholly new procedure. 7 

Allen Ramm v. Charles Spencer, [1903] 2 A. L. J. R., 81, 
Jai Ram, [1892] I. L. R., 16 Bom., 634, Jagannath, [1893] 
I. L. R., 19 Bom, 96 and Mann: Lal, [1900] I. L. R., 25 Bom., 
353, referred to. . 

MISCELLANEOUS application 
The facts of the case are as follows :— 


Applicant was the £arta of a joint Hindu family governed by 
the Mitakshara and including minor song. Owing to protracted 
illness in the family, applicant’s business had to be closed and 
debts were incurred, first for the treatment and support of the 
family and subsequently for defraying the expenses of his daugh- 
ter’s marriage and for paying off his creditors. As a result 
applicant’s house valued at Rs. 10,000.was mortgaged and as he 
had neither means nor health to earn a living, the total debts 

*Mis. application of Govind Prasad 
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gradually swelled to about Rs. 8,000. It haying become impos- 
sible to pay these debts and there being a purchaser willing to 
pay Rs. 15,000 for the house, applicant applied for being appointed 
“ guardian of the property of the minors and to be authorized to 
convey the right, title and interest of the minors in the property 
on such terms as the High Court may think proper-’, on the 
ground that the transaction was a very profitable bargain for the 
minors as well as the applicant. 


. H. P. Agarwal, for the applicant. 
The judgment of the Court was delivered by 


Boys, J.—This application is not in form and does not comply 
with the rules of the court in that it does not in the heading 
quote the law giving the right to apply and should have been 
returned to the applicant on that ground alone. -Counsel for the 
applicant stated that he made the application on the authority of 
certain decisions of the Bombay High Court and eventually relied 
upon clause 12 of the Letters Patent of this Court read with 
section 3 of the Guardians and Wards Act III of 1890 and it is 
with reference to these that we deal with the application. We 
may note at once that it is not contested that in view of the 
rulings of this Court,—compare Chhabbu v. Ganga (*)—neither 
this Court nor the District Court will contemplate the appointment 
of a guardian of property, whether that guardian be the manager 
or no, in the case of a joint Hindu family by virtue of any powers 
suggested to be conferred under the Guardians and Wards Act 
(Act VIII of 1890). 


It is unnecessary for us to trace back the authority of this 
Court in reference to the persons and estates of infants conferred 
by clause 12 of the Letters Patent. It is sufficient to say that we 
are satisfied that the jurisdiction of the Court of Chancery, which 
descended to the Supreme Court of Calcutta and so to the High . 
Court at Calcutta and soto this Court by virtue of clause 12, 
exists. The question whether we ought to exercise that jurisdic- 
tion or not in the case of a joint Hindu family is quite another 
watter. We have been referred to several cases of the High 
Court at Bombay, to one decision of this Court and to one deci- 
sion of the Calcutta High Court. To consider first the authority 
in this Court—AJllen Ramm v. Charles Spencer(*).. In that case 
the only point relevant to. the present is that the learned Chief 
Justice and Burkitt, J.e referred to the powers of this ‘Court 
conferred by the Letters Patent and apparently accepted that 
such power exists. That is the view which we have already our- 
selves accepted. In Bombay there was a series of decisions, e.g., 
Jai Ram(*) and Jagannath (*) and Manni Lal(*). In the latter 
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case the learned Judges were obviously unwilling to hold that 
they had jurisdiction or that, if they had jurisdiction, it was a 
case in which they should act. But it was pointed out that there 
was a series of cases in which the Court had acted and their 
Lordships obviously consented to interfere in the particular case 
because they were desirous of not running counter to the practice. 
It was obviously only a case of stave decisis, They eventually 
appointed a guardian and gave a sanction to the sale of the 
property on certain conditions which, it was considered, would 
ensure for the minor a moiety in the proceeds. No question 
appears to have been raised as to what was to be the effect of 
this transaction on the joint or separate nature of the family in 
the future. That is a matter in which it is not difficult*to see 
that trouble might arise, and is one further reason for refusing to 
countenance the practice in the exercise of the jurisdiction of this 
Court of which, so far as we are aware, there is no instance in 
this Court. It would seem that if an application like the present 
was proper to be granted, it would equally be proper for us to 
consider applications which might be made in every single case 
in which a manager of a joint Hindu family might come to this 
Court and say “either the sole or one of many members of the 
family is a minor and J want the court to appoint me his guardian 
and sanction a particular transaction because I shall thereby be 
able to get a better price”. Itis admitted that it will not help 
the applicant in any way to: get himself appointed a guardian 
unless he can also induce the court to enter into the merits of the 
proposed transaction and give it the court’s sanction. ` Another 
difficulty that must arise is in.the proposed securing of the minors’ 
interest in half the proceeds. Where is the money to be deposit- 
-ed, who is to be responsible for it, what-rate of interest is to be 
paid on it, when is it to become available to the minors and a 
number of other similar questions must follow where it is suggest- 
ed that a wholly new practice is to be sanctioned. 


We have-hitherto referred only to the difficulties that must 
necessarily arise, on the other hand, to refuse such applications 
as these does not in our view put the manager of the joint Hindu 
family in a difficult position. In the present case, at awy rate, 
the applicant can proceed to effect a separation from his son and 
that can be done very speedily. He can then apply in the ordinary 
way to be appointed guardian of his sons and his sons’ estate 
and proceed to deal with the property both,on behalf of himself 
and his sons, applying if necessary under section 29 of the 
Guardians and Wards Act. His purpose will thereby be served 
with facility without this Court embarking on a wholly new 
practice. We dismiss the application. 

i Application. dismissed 


GOVIND 
PRASAD 


Boys, J. 
e 





e CIVIL 


1928 


January, 24 


LORD 
SHAW, 
LORD 
CARSON, 
SIR 
LANCELOT 
SANDERSON 


Lord Shaw 


PRIVY COUNCIL [A. L. J. R. 


598 


PRIVY COUNCIL 





VENKAT SUBBA SHRINIVAS HEGDE (Defendant) 
versus 
SUBBA RAMA HEGDE (Plaintiff)* 
Transfer of Property Act, section r23— Gift of immovable property— 
Deed of gtft delivered to donee—Can donor revoke the gift before 
the document is registered. , i 
* On delivery of the deed of gift to the donee there was an 
acceptance of the transfer within the meaning of section 122 
of the Transfer of Property Act, and thereupon the gift be- 
came effectual, subject to its registration as required by section 
123. The donor however cannot revoke the-gift nor prevent 
the registration of the deed on the ground that the gift is not 
completed until the deed is registered. 

APPEAL from a decision of the High Court of Judicature at 

Bombay. 


E. B. Raikes, for the appellants. 
The other side was not represented. 
The following judgment was delivered by 


LORD SHAw.—The circumstances of this case need not be 
referred to further than as follows: The object of the suit was to 
set aside a certain deed executed by the deceased plaintiff on the 
26th June, 1919. By that deed certain property was transferred to 
the appellant. The deed was attacked as having been granted and 
delivered while the grantor was -in ill-health and under undue 
influence ; elements of fraud were also introduced. It may be 
said at once that the whole of these allegations were tested before 
the Subordinate Judge and, on appeal from the Subordinate 
Judge, by the District Court, and all the allegations were dis- 
proved. Therefore that element of attack disappears from the 
case. 


e 

There remains, however, this further point which until a few 
years ago was one ‘of much contention in India. The point is 
that the deed, which was a deed of gift of immovable property, 
was granted and delivered upon a certain day, but was not regis- 
tered until certain events ‘happened. Those events included the 
principal one, namely, that the grantor himself seems to have 
changed his mind. He not only did so, but he brought a suit 
which contained an application for an injunction against the 
registration by the donee of the deed of gift. 

* P. C. A. No. 96 of 1926 
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Upon this question of possible stoppage of effect to be given 
to the deed, the facts in this case are clear: the ‘deed itself was, 
as stated, delivered to the donee The donee, therefore, in pur- 
suance of that deed delivered to him, proceeded to register the 
deed and it was registered pending the litigation which had been 
raised, of which the present appeal is the outcome. The point at 
issue is thus expressed by the Judges of the High Court :— 

“Can a donor of immovable property, when the gift can only be effected 
by a registered document, resile from his action before the document had 
been registered, and if the donee refused to give back the document can 
the donor obtain an injunction from the Court restraining the donee from 
proceeding-to registe: the document ?” 


In granting leave to appeal in this case the High Court deli- 
` vered in admirably brief form the reasons why the decision, if 
allowed to stand, would upset the law in India as now settled, 
and put it in conflict with the latest decisions 
“ The point of law involved in the case is whether a donor can revoke 
a gift before the gift deed has been registered on the ground that the gift 
is not completed until the deed is registered. In the piesent case the 
Court decided that the gift was not completed until the deed had been 
registered. Therefore the donor could revoke it before the deed was 
registered. This decision has been overruled by a decision of the Full 
Bench in Atmaram Satharam x. Vaman Janardhan, 27 B.L R, p. 290, 
in which judgment was delivered in October, 1924”, 


That was the position in which the appeal was allowed to this 
Board. But since this happened, the case of Atmaram Sakharam 
v. Vaman Janardhan has been approved in a subsequent case 
before this Board. A judgment has been pronounced by their 
Lordships which appears to be completely apt, and entirely in 
favour of the appellant in the present case. It is the case of 
Kalyana Sundaram Pillai v. Karuppa Mooppanar, reported in 
54 I. A., 89. The headnote is as follows :— 


“ A Hindu executed a deed of gift of part of his immovable property | 


and delivered itto the donee. On the following day he adopted a son. 
Three days later he registered the deed :—Held, that the gift was valid 
against the adopted son. On delivery of the deed to the donee there was 
an acceptance of the transfer within section 122 of the Transfer of Pro- 
perty Act, 1882, and thereupon the gift became effectual, subject to its 
registration as required by section 123.” 


Then it records that the case of Atmaram Sakharam v. Vaman 
Janardhan, which was referred to by the High Court Judges, 
was approved. 


Itis not necessary to go over the facts of this case further 
than is stated, but the following passage is directly in point. With 
regard to the proposal to prohibit the registrar from registering 
the deed, as is made in this case, Lord Salvesen, on ‘behalf of the 
Board, says :— 
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“ Registration does not depend upon his (the donor’s) consent, but is 
the act of an officer appointed by law for the purpose, who, if the deed is 
executed by or on behalf of the donor and is attested by at least two 
witnesses, must register it if it is presented by a person having the neces- 
sary interest within the prescribed period. Neither death, nor the express 
revocation by the donor, is a ground for refusing repetati, if the other 
conditions are complied with’’. 

It would be a waste of words and time to go further than that . 
judgment, and it is sufficiènt to say that it appears to rule the 
present case. l 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be allowed and the decree of the Sub- 
ordinate Judge restored, with costs in the courts below and before 
their Lordships. 


. Appeal allowed 
T. L. Wilson & Co.—Solicitors for the appellant. 
Hy. S. L. Polak—Solicitor for the respondent. 


MOTI LAL AND ANOTHER (arana 
VEFSUS 
THAKUR UJIAR SINGH AND ANOTHER (Dran 


Civil Procedure, Cede Order 34, Ruie 3 (2)—Jurisdiction of Court 
to extend time. 

There is only one ground under Order 34, Rule 3 (2) on 
which the Court can extend the time for payment of the mort- 
*? and without such 
‘ good cause shown’”’ the Court has no jurisdiction to extend, 

time. x 
APPEAL from a decision of the Court of the Judicial Commis- 

sioner of the Central Provinces. 


' E. B. Raikes, for the appellants. 
B. Dube, for the respondents. 
The following judgment was delivered by 


LORD CARSON.+-This action; in which the appellants are the 
plaintiffs, was brought for foreclosure of a mortgage dated the 
6th March, igt4, and executed by the respondents to secure 
payment of a sum of Rs. 9,305, with interest at the rate of 
7 annas per cent. per mensem. (the equivalent of 5$ per cent. per 
annum). 


*P. C. A. No. 61 of 1927 
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The due date for repayment under the mortgage was the 
15th February, 1923, and on the 21st June, 1923 the sum of 
Rs. 10,155 being overdue, the appellants brought the present 
suit, claiming foreclosure in default of payment. 


On the 24th August, 1923 the suit came before the Court of 
the Additional, District Judge of Balaspur, who by his judgment 
of that date states that “the defendants (respondents) admit 
the mortgage-deed and entire claim, but they pray for instal- 

~ ments”. Heheld that the defendants had not proved that they 
were unable to pay and could not get instalments, and decreed 
full claim and costs and allowed six months for redemption. He 
further ordered that if such payment was not made on or before 
the 24th February, 1924, the defendants should be debarred of 
all right to redeem the property. 


No payment was made by the said date, and on the 26th 
February, 1924, the plaintiffs applied that the decree should be 
made final, and that the property should be delivered to the 
plaintiffs. On the 5th July, 1924, the learned District Judge 
made a decree that the defendants should be debarred of all right 
to redeem the mortgaged property, and should put the plaintiffs 
in possession thereof. It appears from the record of the pro- 
ceedings that on the same day the defendants applied for an ex- 
tention of time for one year, offering to pay Rs. 3,000 if exten- 
sion-was promised, but the learned Judge refused this application, 
stating the judgment-debtors’ application did not disclose any 
reason for extension and did not state why payment could not be 
made earlier, and referred to the fact that the judgment-debtors 
wanted to pay only if extension was promised. The appellants then 

„applied for execution on the decree on the 26th July, 1924, and 
on the 16th August, 1924, were put into possession. Meanwhile 
the defendants, on the 24th July, 1924, appealed to the Court of 
the Judicial Commissioner of the Central Provinces to set aside 


,.- ` the order of the Additional District Judge of the 5th July, r924, 


. 


` -refusing to extend the time and confirming the decree. The 


appeal was heard before the -Appellate Court on the 25th March. 
1925, and it is from the order made by the Appellate Cqurt on 
that occasion that the present appeal is taken to His Majesty in 
Council. 


Before considering the judgment of the Appellate Court, it is 
necessary to referto Order XXXIV, Rule 3 (2) of the Code of 
Civil Procedure (Act 5 of 1908), under which the order referred 
to was made by the Court of the Additional District Judge. It 
is in the following terms :— - $ = ; 

‘ Where such payment is not so made (i.e, the payment ordered by 
the preliminary decree), the Couit shall on application made in that be- 
half by the plaintiff, pass a decree that the-defendant and all persons 
claiming through or under him shall- be- debarred from all Yight to redeem 
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the mortgaged property and also, if necessary, ordering the defendant to 

put the plaintiff in possession of the property’’. 
The order made by tae Court of the Additional District Judge, 
it is to be noted, exactly complies with this Rule. Rule 3 (2), 
however, goes on to provide that the Court may wpon good 
cause shown and upon such terms (if any) as it thinks fit trom 
time to time postpone the day fixed for such payment. From 
an order under the rule quoted, refusing to extend the time for 


` payment, an appeal lies under Order XLIII, Rule 1 (o) of the 


same Act. 


Now the Appellate Court, in commenting upon the refusal of 
the lower.court to extend the time for payment, said -— 


“It is also beyond doubt that when the mortgagors asked for an 
extension of time they had no intention whatever of paying even at the 
end of the year for which they asked; they proposed to go on getting 
extensions in one way or another for as long as possible with a distinct 
hope that if the payment could be postponed long enough it might be 
avoided altogether. That certainly cannot be called ‘ good cause shown’ 
for an extension”. i 


The Appellate Court thereby confirmed the view held by the 
lower court, whose jurisdiction to grant an extension as pointed 
out rested on good cause shown. The Appellate Court, however, 
added that payment within the normal course is practically un- 
known, and mortgagors have become accustomed to this. The 
court then expressed the view that the lower court ought to 
have‘allowed the mortgagors a very short period in which to pay 
the whole amount “ after explaining to them the misconception 
under which they and most other mortgagors labour”. The court 
then proceeded to order that the amount stated in the prelimin-* 
ary decree, with interest up to the 25th March, 1925, and costs, 
should be paid to the appellants or deposited in court within 
10 days. The respondents therefore deposited the sum decreed, 
and by order of the &th April, 1925, the Appellate Court ordered 
this money so deposited to be paid to the plaintiffs, set aside the 
final decree of the lower court, and substituted for it a declara- 
tion that the mortgage had been redeemed. 


It is under these circumstances that the present appeal comes 
before this Board asking that the two orders of the 25th March 
and the 8th April, 1925, should be set aside and the final decree 
of the Additional District Judge of the 26th February, 1924 
restored. i 


Their Lordships cannot agree with the course taken by th 
Appellate Court. As'found by it, there was no “ good cause 
shown ” before the lower court, and without such “good cause 
shown” it was therefore bound to pass the judgment it did. 
The Appellate Court do not say that any such “good cause ” 
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was shown even before them, and it is difficult to understand, 
therefore, under what powers they claimed to overrule the lower 
court. The only ground they state for the course they have 
taken is, that the defendants were labouring under misconcep- 
tiohs such as other mortgagors laboured under, and that the lower 
court ought to have explained this, and therefore apparently 
without any good cause shown have granted a short extension 
of time. - Their Lordships point out that so faras appears from 
the record, no case of misconception of right seems to have been 
alleged by the defendants nor does any application founded 
thereon appear to have been put forward before the lower court, 
and their Lordships cannot find in the reasons referred to any 
justification for extending the time for payment. Under the cir- 
cumstances their Lordships will humbly advise His Majesty that 
this appeal should be allowed, and that the decrees of the Court 
of the Judicial Commissioner of the Central Provinces, dated 
the 25th March, 1925, and the 8th April, 1925, should be set 
aside, that the decrees of the lower court of the 24th August, 
1923, and the 5th July, 1924, should. be restored, and that the 
respondents should pay the costs of this appeal and of the appeal 
before the Judicial Commissioner. 


Barrow, Rogers & Nevill—Solicitors for the appellants. 
Hy. S. L. Polak.—Soiicitor for the respondents 





CHUNNA MAL RAM NATH (Plaintiffs) 
VeEVSUS 
MOOL CHAND-RAM BHAGAT (Defendants)* 


Contract Act, Sections 39 and 63—Buyer repeatedly refuses to 
accept delivery unless goods delivered in tins and cases—Whether 
suit to recover damages for non-performance of contract maintain 
able, 


The respondents sold to the appellants 150 cases of white 
shirting. The goods were to be packed in tin-lined cases. 
Sometime alter the contract the respondents wrote to the appel- 
lants that_as the British Government had prohibited the use 
of wood and tin cases, the goods on order would come out 
packed in bales in place of cases. In the correspondence which 
ensued the appellants repeatedly insisted that they would not 
accept delivery in bales instead of cases and tins, and added 
“ we have cancelled all goods ordered’ through you and have 
reason and authority to do so’’, Later the appellants. instituted 
a suit to recover damages from the respondents for the alleged 
breach of contract for the saleand delivery of the aforesaid 
goods, contending that section 63 applied only when there 

* P, C, A. No. 80 of 1927 
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was an agreement to dispense or a contract, supported by con- 
sıderation, to do so. They further said that if they had been 
wrong in refusing in advance to accept bales, this repudiation 
had not been accepted by the respondents, and therefore the 
contract remained alive and ought to have been performed. 
Heid, that the appellants having clearly intimated that they 
would not accept delivery unless the goods were delivered in 
cases and tins and this was acquiesced in by the respondents, 
the suit for damages under these circumstances was not main- 
tainable. 

The contention that the promisee mentioned in section 63, 
can only do the acts-he is by that section empowered to do, 
if there be an agreement (as defined by 2 (e) ) amongst the 
parties to that effect cannot be accepted. The language of the 
section does not refer to any such agreement and ought not 
to be enlarged by any implication of English doctrines. 

APPEAL from decrees of the High Court of Judicature at 
Lahore. ~ 


L. deGruyther, K. C. and W. Wallach, for the appellants. 
Sir G. R. Lowndes, K. C. and B. Dube, for the respondents. 
The following judgment was delivered by 


LORD ATKINSON.—This is an appeal from decrees of the 
High Court of Judicature at Lahore, dated the 5th January, 1925, 
which reversed the decree of the Senior Subordinate Judge of 
Delhi, dated the 14th January, 1924, and dismissed the suit of 
the plaintiff with costs. 


` The suit out of which this appeal has arisen was one claiming ` 
damages for the non-delivery by the respondents of certain goods 
which the latter had agreed to sell and the appellants had agreed 
to purchase. 


The principal question for decision in the appeal is whether 
under the circumstances: proved in the case the plaintiffs are 
entitled to recover damages from the respondents for the alleged 
breach of their contract for the sale and delivery of the aforesaid 
goods. ` : 

` Inthe order of Court of the Subordinate Judge of Delhi, dated 
the 9th of August, 1921, it is stated that the respondents (the 
defendants) had presented for the second time an application to 
be at liberty to add a plea that the plaintiffs- were not ready or 
willing to perform their part of the contract entered into between 
the parties, and apropos of this application the Court said :— 
“The real question in dispute is whether, in face of the correspond- 
ence, could the plaintiff claim damages and could he consider the con- 
tract as subsisting. These points are covered by the issues already 
framed by me. If I find that the contract was cancelled and the plaintiff 


could not claim damages, the point as to readiness and willingness would 
not arise. 
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“If itis held by me that the contract subsisted, the question as to 
readiness and willingness, would not crop up. We have got letters sent 
by the defendant that he considered the contract as- cancelled, and if I 
hold that he was not justified in considering the contract as cancelled, 
he had no /ocus stand: to raise the plea as to the want of readiness and 
willingness on the part of the plaintiff”. 


The material parts of the aforesaid contract, which was dated 
the 29th November, 1916, and is very lengthy, ran as follows :— 

‘“ We had purchased one hundred and fifty (150) cases of white shirt- 
ing marked D.-1 May to November, z.e., seven shipments, of the office of 
R. J. Wood, at 20s. 2d. We have sold the same to you at a net profit of 
Re. o-4-0 per piece. The patterns and the invoices of the goods will be 
given to you on receipt. You shall have to take delivery of the goods 
on payment of their price to the Bank. You shall have to remove the 
goods on compliance with the condition of the office of R. J. Wood. 
You shall have to pay interest and go-down rent according to the terms of 
the office of R. J. Wood. Besides, you shall have to bear all the expenses 
incurred. The goods shall be fresh. 

“ Contract made on Mangsir Sudi 5, Sambat 1973, through Moti Ram. 


Ram Kishan, Brokers. 
; (Sd.) MOOL CHAND RAM BHAGAT. 


“‘ Contract in respect of 140 (one hundred and forty) cases confirmed”, 

It is common ground thata case marked “ D.-1 ” means a 

tin-lined case containing 50 pieces.of Messrs. R. J. Wood & Co.’s 

shirting, manufactured in England, and the goods, the subject of 

the said contract, were sold by Messrs. R. J. Wood & Co. to the 
‘respondents, and were to be as so packed for export. 


The plaint is verified by the appellants. In its sixteenth para- 
graph it is alleged, and apparently not disputed by the respond- 
ents, that the shipment of the portion of the goods which should 
have arrived in India in the months of May and June, 1917, did 
not arrive till the month of March, 1918. The shipments which 
should have been made in July and August, 1917, did not arrive 
till June, 1918, and those of September, October and November, 
1917, did not arrive till July, 1918. 

On the 24th April, 1917 (ée., after the date of the said con- 
tract, but before the first shipment thereunder), an Order in 
Council was issued in London prohibiting the export of cotton 
goods in tin and wooden cases to India, and this was followed by 
a similar prohibition by the Government of India. 


On the 28th April, 1917, the importers, Messrs, R. J. Wood 
& Co., wrote to the respondents as follows :— 

‘* As the British Government prohibited the use of wood and tin cases, 
kindly note that all your goods on order ‘will come out packed in bales 
instead of cases until such prohibition is withdrawn ; if we do not hear 
from you within three days we shall understand you agree to this. If 
not, kindly instruct us how to send the goods out”. 
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CIVIL On the same day the respondents wrote to the appellants a 
1928 letter to the following effect :— 
—_— “ DEAR SIRS, 
CEUNDA. “ As the British Government have prohibited the use of wood and tin 
NATH cases, kindly note that all your goods on order will come out packed in 
° v. bales in place of cases unless such prohibition is withdrawn. If we do 
MOOL kuio A 
CHANDRAM not hear from you within three days we shall understand you agree to this. 
BHAGAT If not, kindly instiact us how to send the goods out”, 


Lord On the 1st of May, 1917, the respondents wrote to the 
Atkinson appellants a letter in the foliowing terms :— 
_ “* Weare in receipt of your favour of date, and in reply have to say that, 
having sold Messrs. R. J. Wood’s goods to different parties, we cannot 
confirm the letter by sending it to you. If you are so very anxious to 
see the letter, you are quite welcome to come and see it at our shop. 
We have alieady sent you a copy of this Jetter, and if you will not come 
to our shop to satisfy yourself, please note we shall not be responsible. 
Please further note that, if we will not hear from you definitely in the 
matter within the allotted time, you will be responsible for all conse- 
quences”. 
In reply to this letter the appellants on the same day wrote 
‘ to the respondents a letter running thus :— 
“ DEAR SIRS, 
“ With reference to your letter, we beg to inform you that we do not 
_ agree to take the goods sold by you to, us in bales instead of cases. 
Hence-we cancel the goods, which please note”. 
Cancel the goods is not an accurate expression, and in this, 
connection must mean cancel the contract entitling us to receive 
the goods. . 


To this letter the respondents on the 2nd of May replica at in 
the following terms :— 


t DEAR SIRS, a 
“ We are in receipt of your letter dated rst May, 1917, and in reply 


have to say that we sold you goods as per Messrs. H.J. Wood's terms, 

and as that office is going to ship goods in bales instead of cases, you 

are bound to abide with these terms and accept goods in bales. Please 

nate that you are not bound to cancel the goods, and you will have to 

accept goods in bales as required by Messrs. R. J. Wood”. 

- On the 4th of May, 1917, the appalients again wrote to the 
respondents thus :— 


“ DEAR Sirs, . 
‘In reply to your letter of the rst May, we beg to tell you that we 


e . « have cancelled: the goods, and we again inform you. Please 
note”. 
On the 4th of May the appellants replied in the following 
- terms to the respondents’- letter of the 2nd of May which they 
must have received on the 3rd of that month. Their letter runs 
thus :— 
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“In reply to your letter of the 3rd of May, we cannot accept the goods 
in bdles instead of cases and tins. Please consider them as cancelled. 
Please note, once for all, as our dealers do not agree, we cannot accept.” 
On the 8th of May the appellants again wrote to the respond- 

ents a letter in the following terms :— 
a “DEAR SIRS, 


“ Re our previous correspondence, we beg to tell you that we have CH 


cancelled all goods ordered thiough you, and we will not take at any 
Stake, and also note we have reason -and authouty to cancel, and hence 
we will not at all be 1esponsible foi the delivery, which please note”, 


The appellants could not have been more emphatic in repudi- 
ating any obligation to accept bales and in refusing to be bound 
by or to perform it. If delivery of the shirting, packed in bales, 
was in conformity with the contract, the appellants clearly 
declared that they would not accept them, and this was acquiesced 
in by the respondents. 


No evidence was given establishing that the goods purchased 
by the appellants could not have been safely shipped and carried 
to their destination, though packed in bales instead of in wooden 
boxes lined with tin. The lower court was of opinion that pack- 
ing in these cases was nol part of the description of the goods 
sold. The High Court, on the contrary, expressed the opinion, 
grounded on the authority of the cases of Bower v. Shand (*) 

“and the cases of Ju re Moore & Co. and Landaure & Co. (°) that 
the packing of the goods in such cases was part of the description 
of them. Having regard to the conclusion at which their Lord- 
ships have arrived on other portions of the case, it is unnecessary 
to deal with this point at length or to express any definite 
opinion upon it. 

Section 39 of the Indian Contract Act runs thus :— 

“ When a party to an agreement enforceable by law has 1efused to per- 
form or disabled himself from performing an accepted proposal in its 
entirety, the person accepting the proposal may put an end to the agree- 
ment enforceable by law unless he has signified by words or conduct his 
acquiescence in its continuance’’. 

Section 63 runs thus :— ; . 

*‘ Every person who accepts a proposal may dispense with orĘiemit 
wholly or in part the performance of the proposal made to him which he 
has accepted, orhe may extend the time for such performance or may 
accept instead of it any satisfaction which hę thinks fit”. 

The contentions raised on these sections were as follows. 
The respondents, relying on sections 39 and 63, said that the 
appellants had put an end to the agreement and had expressly 
dispensed them from delivery at all. The appellants contended 
that section 63 applied only where there was an agreement to 
dispense-or a contract, supported by consideration, to do so, and 

(1) 2A. Ca 455 (2) [3921] 2 K. B., 519 


CIVIL 
1928 
CHUNNA 
MAL RAM 

NATH 
Ue 
MOOL 
ANDRAM 
BHAGAT 


Lord 
Atkinson 


CIVIL 





1928 





CHUNNA 
MAL RAM 
NATH 
°. v. 
MOOL 


. CHAND RAM 


BHAGAT 


Lord 
Atkinson 


608 - PRIVY COUNCIL [A. L. J. R. 


that in any case it could only operate when the party dispensing 
had performed his part of the contract and only something re- 
mained to be performed on the other side, unless dispensed with 
—Abaji Sitaram Modak v. Trimbak Municipality (’). They fur- 
ther said that, if they had been wrong in refusing in advance to 
accept bales, this repudiation had not been accepted by the™ 
respondents, and therefore the contract remained alive and ought 
to have been performed. It is evident that the alleged dispensa- 
tion under section 63 is by itself a complete answer, unless the 
absence of contract or consideration is fatal, for the appellants 
again and again dispensed with the performance by the respond- 
ents of their promise to deliver the goods contracted for, and 
they cannot recover damages for the breach of a promise tonch- 
ing the performance of a thing they wholly dispense with. 


In Abaji Sitaram Modak v. Trimbak Municipality (supra), 
p. 66, Chief Justice Jenkins deals with section 63, and holds that 
the promisee mentioned in section 63, can only do the acts he is 
by that section empowered to do, if there be an agreement (as 
defined by 2 (c) ) amongst the parties to that effect. At p. 72 - 
of the report of this case the learned Judge is reported to have 
expressed himself thus :— 

'‘ Therefore we hold that, assuming that there was a legal resolution, 
and that it was communicated as alleged, still, inasmuch as a dispensa- 
tion or,remission under section 63 requires an agreement or contract, the 
resolution was of no legal effect since the provisions of section 30 of 
the Bombay Act II of 1884 have not been observed”. 

With this their Lordships are unable toagree. The language 
of the section does not refer to any such agreement and ought 
not to be enlarged by any implication of English doctrines. On 


this they agree with the learned Judges of the High Court. 


They are therefore of opinion that the appeal fails and should 
be dismissed with costs. They will humbly advise His Majesty 
accordingly. 

i Appeal dismissed 

T. L. Wilson & Co.—Solicitors for the appellants. 


Ranken, Ford & Chester.—Solicitors for the respondents. 
(1) I. L. R., 28 Bom., 66 7 
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TEWARI RAGHURAJ CHANDRA AND OTHERS CIVIL 
(Plaintiffs) 1928 
versus = 
o 2e 
RANI SUBHADRA KUNWAR AND OTHERS 

- (Defendants)* VISCOUNT 
SUMNER, 

LORD 


Oudh Estates Act, section 22 (5), as amended by section 14 of Act II] ÄTKINON 
of 1910—Meaning of the word “‘brother’’—Hindu Law—Adop- LORD ` 
tion—Natural brother cannot succeed to adopied son’s estate in the SINHA, SIR 


, adoptive family. JOHN 
y3 WALLIS,SIR 
The word “brother”? in clause (5) desk not include a natural LANCELOT 


brother of the adopted taluqdar, whose personal law is Hindu SANDERSON 
Law. 


The Oudh Estates Acts are not designed to force the arbı 
trary and unnatural line of succession on all taluqdars regard- 
less'of their family law, but are meant to be adapted to the 
circumstances of different classes of taluqdars, except where an 
express deviation ıs made from the rules ordinarily applicable. 

It is not true to say that by Hindu Law an adoptee only 
loses his consanguinity for purposes of succession. Adoption 
has been spoken of as ‘‘new birth’ in many cases, a term 
sanctioned by the theory of Hindu Law. The theory itself in 
volves the principle “‘of a complete severance of the child adopt 
ed from the family in which he is born........ arid complete 
substitution into the adoptive family, as if he were born in it. 


Consideration of the intimate connexion which primitive 
Hindu Law established between the funeral offerings and cere- 
monies on behalf the dead and the right of succession to his 
property will show that ceremonially the adopted son only 
becomes new born in the family of his adoptive father, so as tc 
be qualified to provide efficaciously the offerings of which the 
dead have need, by first dying in the family of birth, out of 
which he is given by his natural to his adoptive parent, and in 
which his offerings will be no longer efficacious or desired. « 
Therefore, when such an adopted son dies, his natural brother 
cannot succeed to him to his estate in the adoptive family 
being still a member of the family of his birth and bofind tc 
make the necessaiy offerings for his own ancestors and thus 
not qualified to do the same thing for his brother and his adop 
tive father and that father’s immediate predecessors. 


APPEAL from a decision of the court? of*the Judicial Commis 
sioner of Oudh. 
Sir G. R Lowndes, K. C. and B. Dube, for the appellants. 


L. De Gruyther, K. C., S. Hyam and Motilal Nehru, for the 
respondents. 
* P. C. A. No. 48 of 1927 
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The following judgment was delivered by 


VISCOUNT SUMNER.—This appeal relates to the rules of 
succession laid down for certain Taluqdari estates in Oudh under 
Acts passed by the Legisl .tive Council for the United Provinces, 
namely, Act I of 1869 (the Oudh Estates Act) and the amending 
Act III of 1910. The Chief Court of Oudh, affirming the decision 
of Ashworth, J. sitting on the original side of the same Court, 
decided in favour of the respondents as against the appellants’ 
claims to a disputed succession to the Taluga Sissendi. 


Raja Chandra Shekhar, Taluqdar of Sissendi, died intestate 
on the 12th February, 1923, leaving a widow, the first of the 
present respondents, who subsequently obtained mutation of names 
of his properties and isin possession of them. Raja Kashi 
Prasad, a Hindu governed by Mitakshara law, had been the 
Taluqdar when the earlier Act was passed, and his name was duly 
entered in respect of Sissendi in the Lists 1, 3 and 5, which were 
drawn up pursuant to Section 8 of the Oudh Estates Act, 1869. 

In 1866 Raja Kashi Prasad, being childless, adopted Ram 
Krishna, the second son of his first cousin, Madho Prasad, then 
under five years old, and gave him the name of Chandra Shekhar 
In 1873 he executed a registered non-testamentary document, 
in which he gave directions for the up-bringing of the boy, and 
particularly laid stress on his complete separation from Madho 
Prasad and- his descendants. He died on the 28th August, 1873, 
and Raja Chandra Shekhar succeeded him. 


In the present suit the plaintiffs were members of the family 
of Madho Prasad, namely, Krishna Narain, grandson of Ram 
Chandra, the eldest son of Madho Prasad, and two brothers of 
Ram Chandra, namely, the third and fourth sons of Madho Prasad. 
As primogeniture was the family rule of descent the appellant 
to whom the Taluga would pass, if this appeal were to succeed, 
is Krishna Narain. 


The appellants’ contention is that on the death of Raja 
Chandra Shekhar the estate descended in default of male lineal - 
descendants, of whom he had none, to the senior male lineal 
descerfdant of Ram Chandra, who was by birth the eldest natural 
brother of Raja Chandra Shekhar. This, it is said, is the effect 
of Section 22 (5) of the Oudh Estates Act, as amended by 
Section 14 of Act III of 1910. 


The new Section #2, Which that Act introduced into the Act 
of 1869 in lieu of the Section 22 originally enacted, is a list of 
persons, described in terms of their relationship immediate or 
remote, to some predecessor and set out in the order in which 
they will take the inheritance on the failure or in default of the 
persons previously described. It is not, like the original Section 22, 
confined to a list of described persons in the order of succession, 
but has provisos and explanations interpolated into it. The 
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substance of both, however, is the same. For powers or obliga- 
tions conferred by the Act over and above the general law appli- 
cable, one must look elsewhere. 


In this sequence, the first three clauses describe “sons” and 
their lineal descendants, who take in the following order; (1) 
the eldest son of the original Taluqdar surviving his father; (2) 
his lineal descendant, in case he has predeceased his father ; and 
(3), if he has died in his father’s lifetime leaving no male lineal 
descendants, the younger sons of the original Taluqdar according 
to their respective seniorities. Failing all such persons, Clause 4 
brings in such person as the original Taluqdar shall have adopted 
and his lineal male descendants. 


‘It is to be remarked here that, unlike Clause 5 in the original 
Act, which the present Clause 4 replaced, Clause 4 says nothing 
about the mode or circumstances of the adoption, but is generally 
applicable to any form of adoption. In the former Act, Clause 5 
simply introduced into the order of succession ‘the Moham- 
medan adoptions, which by the subsequent Section 29 were 
brought into existence in a statutory, documentary form, without 
religious or other ceremonies. Clause 4in the new Act brings 
into their place in the order of succession adoptions, both Moham- 
medan and Hindu, for the old Section 29 is amended and 
enlarged and all adoptions are now required to be completed by 
written documents subsequently registered. Thus the reference 
to persons adopted in the amended Clause 4 is general and covers 
all adopted persons, the definition of the form, which makes 
them adopted persons, being now relegated to the altered 
Section 29, except that, in the case of adoption by a widow, a 
proviso is anomalously attached to Clause 7 of Section 22, 
prescribing the conditions to be observed by her, which would 
more regularly have formed a further addition to the altered 
Clause 29. 


' The result, however, of the alterations made by the Act of 
1910 is that adopted sons, whether in Hindu families or other- 
wise, being now separately introduced into the succession, “sons” 
in Clauses 1,2 and 3,do not include adopted sons, although a 
change in the general Hindu law of succession results from the 
change in the Act. Under the Act of 1869, Hindu adopted sons 
came: in either as sons under the first three clauses or under 
Clause 11, the latter being barely credible. Under that of 1910, 
all sons adopted by men come under Clause 4, and by widows 
under Clause 7. The resultant alterations in general Hindu law 
are deliberate and are considerable. ‘ 


The appellants have thus made good the first step in their 
argument, namely, that. “ son” used simpliciter, means in this 
legislation sons by natural generation, and means nothing more 
Their second step is that ‘‘ brothers ” likewise in Clause 5 means, 
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or it is better to say includes, blood brothers. The Act, they 
say, is expressed in English; is its own dictionary; and, where 
its prescriptions are verbally clear, is not to be explained or 
be clouded by any implication from personal law. Is this con- 
struction made out? 


There is here nothing corresponding to the sub-sections dealing 
with “ sons ” to show that the word ‘“‘ brothers” must have a 
limited meaning in Clause 5,as if brothers through adoption 
were, as adopted sons are, specifically dealt with, and the question 
in the present case is whether it can or cannot be predicated of, 
say, Ram Chandra, that he was a “ brother” of Chandra 
Shekhar within the meaning of Clause 5. Prima facie he was, 
for the unqualified word “ brother” would seem to include, at 
any rate, a brother by blood, though the context may introduce 
some exception or limitation upon it. With “son” the question 
was whether the word included a son by adoption. With 
“ brother,” the question is whether the word may not be, in 
certain cases, determined not by the, birth relationship, but by 
the adoptive relationship of the taluqdar, the succession to whom 
is in question. — 

The Act, it is true, with its amending Act, applies to taluq- 
dars of different races and religions, Hindus, Mohammedans, 
Sikhs and Christians. It governs the succession not to property 
generally, but specifically to taluqdari estates. It lays down in 
Section 22 an order of succession, which is in form the same for 
all, but it uses words for the principal relationship, which have a 
different ‘sense according as they are used of one community or 
another. Words of relationship in connection with a law of 
inheritance differ in their signification and content, according 
as their context is an inheritance in one community or an inheri- 
tance in another. Legitimacy, adoption, and lawful wedlock, 
all of which involve legal conceptions, are terms which will vary 
in meaning according to the law of the community, with which 
in the given case the Act is concerned, and although to some 
extent the Act lays down express prescriptions on these subjects, 
this is, not always so. Thus, “ words expressing relationship 
denote only legitimate’ relatives”, irrespective of natural re- 
lationship in blood. Adoption of ason is a right conferred by 
the legislation on Mohammedans, in a form involving a statutory 
procedure, to which are added the requirements, if any, imposed 
by the personal law of the adopter. Wife and widow, terms 
which are not defined or explained, involve, of course, the 
relevant laws of matrimony, under which they were duly espoused, 
and in Section 22 the words “ brother” and “ male agnate’ 
apply only to wajib-el-Tarfain, and the word “ widow ™ only to 
a woman belonging to the ah/-t-bradari of her deceased husband. 


„All these are matters of the personal law of the individual, to 
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whom the succession is to be established, and the Act itself in 
some cases recognised the necessity for taking account of such 
personal law, as, for example, Section 13 (1) of the Act of 1869 
(displaced, however, by the amending Act of 1910), where part 
of the limitations on a taluqdar’s power of bequest is to be found 
in the ordinary law to which persons of the testator’s tribe and 
religion are subject; Section 22, sub-section 11, as amended in 
1910, where the succession is given to ‘‘ such person as would 
have been entitled to succeed to the estate under the ordinary 
law to which persons of the religion and tribe of such taluqdar 
are subject, and Section 31, by which a taluqdar is allowed to 
make a formal declaration “ that he is desirous that his estate 
should in future be held subject to the ordinary law of succession, 
to which members of his tribe or religion are subject’. These 
express references to the personal law of the taluqdar concerned 
cannot be read as exclusive of the implication of a reference to 
personal law where, as in the case of differing relationships 
described by the same word, the actual content of the word may 
vary according as the taluqdar belongs to one tribe, community 
or religion or another, and they serve to show that these Acts 
are not designed to force one arbitrary and unnatural line of 
succession on all taluqdars regardless of their family law, but are 
meant to be adapted to the circumstances of different classes of 
taluqdars, except where an express deviation is made from the 
rules ordinarily applicable. E 


It is also worthy of mention that under the amended Section 
22, sub-section 11, the cases of descent to a single person among 
persons (2) some ‘of whom are connected by blood relationship 
and some by marriage, (22) some of whom are related by the 
whole blood and some by the half blood, and (2##) some are related 
through males and some through females, are systematically 
provided for, but no mention is made of the case where the single 
person is one of several, who stand in the relation of brothers to 
the taluqdar,. some by birth and some by adoption. Furthermore, 
under the head of maintenance of relations, Section 26 provides 
for allowances to brothers and minor sons of the deceased without 
any words to suggest that the estate is liable to persons outside 
the limits of the family in which the. taluq is held, while by 
Section 20 the power of bequest to religious or charitable uses is 
restricted in words, which protect a brother and a nephew, who is 
the naturally born son of a brother, of the taluqdar, but, excluding 
as they do an adopted son of a brother, show an intention pro 
tanto to provide for family claims in preference to claims, which 
only arise in consequence of an adoption. 


The last question is “ What in truth is the rule of Hindu Law 
—the personal law of Raja Chandra Shekhar—in its bearing on 
Krishna Narain’s claim to inherit on his death as the senior direct 
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descendant of Raja Chandra Shekhar’s eldest-born brother. It is 
contended that Hindu Law, properly understood, contains nothing 
which militates against the right of a born brother to be the 
brother, whose statutory right of succession is provided for by 
Section 22 (5) of 1¢10. The matter, it is said, does not depend 
on the rights of succession, as a member ofa new family by 
adoption, which Raja Chandra Shekhar might have had to pro- 
perties belonging to other members of the house of Sissendi, but 
on the survival of the blood relationship for the legal purposes of 
Hindu law between Raja Chandra Shekhar and his brothers born. 
Unless it can be said that in law the effect of the adoption of Raja 
Chandra Shekhar was to make Ram Chandra no longer his brother, 
then by the explicit words of the enactment, Ram Chandra’s 
lineal descendant and no other was next in succession to him. 


It is quite true that for certain purposes the blood relationship 
of an adopted Hindu remains real and binding after the adoption. 
For example, his born sister is within the prohibited degrees of 
affinity. It is true also that authoritative texts of the writings, in 
which the Mitakshara law was originally expressed, dwell on the 
matter of inheritance and succession in connection with adoption 
in a way that leaves some of the consequences of adoption un- 
expressed. They define the rights of the person adopted as a 
member of his adoptive family, but they do not in terms complete 
the matter by prescribing his entire expulsion from his original 
family and the severance of his born brothers from him and from 
the name of brother for all purposes connected with succession to 
property. Hindu law, however, has not stood still. Those texts 
have been elucidated and applied since 1869 in a great number of 
decisions which have authoritatively settled the law, and in con- 
struing the Acts the personal law applicable, when once it is held 
that the Acts imply the application of personal law, is the personal 
law as it exists at the time when the question in the suit has to,be 
decided. 


It is not true to say that by Hindu law an adoptee only loses 
his consanguinity for purposes of succession. Adoption has been 
spoken of as “new birth” in many cases, a’ term sanctioned by 
the theory of Hindu Law. Nor is the expression a mere figure of 
speech. The theory itself involves the principle “ of a complete 
severance of the child adopted from the family in which he is 
born........ .and complete substitution into the adoptive 
family, as if he wete ‘bom in it”. Magindas Bhugwandhas 
v. Bachoo Hurkissondas (*). “The fundamental idea is that 
thé boy given in adoption gives up the natural family 
and everything connected with the family”. Dattatraya 
Sakharan’s case (°). As has been more than once observed, 
the expressions “civilly dead or as if he had never been born in 

G1) L.R., 431. A., at 68 (2) I. L.R, 40 Bom., 435 
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the family ” are not for all purposes correct or logically applicable, 
but they are complementary to the term “new birth”. It is not 
merely the ceremonies for the natural father, who has given, or for 
the adoptive father, who has taken, a son in adoption that are 
involved, but those for the ritual number: of ancestors in each 
case. “Let no man give or accept an only son, since he must 
remain to raise up a progeny for the obsequies of ancestors. He 
who means to adopt a son,........ may receive as bis son by 
adoption, even one remotely related...... The.class ought to be 
known, for through one son the adoptee rescues many ancestors ” 
(Vasishtha, cited in Mayne’s “Hindu Law,” Section 107). 
Consideration of the intimate connection, which primitive Hindu 
laws established between the funeral offerings and ceremonies on 
behalf of the dead and the right of succession to his property, will 
show that ceremonially the adopted son only becomes newborn in 
the family of his adoptive father, so as to be qualified to provide 
efficaciously the offerings of which the dead have need, by first 
dying in the family of his birth, out of which he is given by his 
natural to his adoptive parent, and in which his offerings will be 
no longer efficacious or desired. If such a person’s natural 
brother were to be made the heir to the taluq, how could he, still 
a member of the family of his birth and bound to make the neces- 
sary offerings for his own ancestors, be qualified to do the same 
thing for his brother and his adoptive father and that father's 
immediate predecessors? If he cannot, how is the legal theory 
squared with the termination of the ceremonies in the family into 
which the son was adopted? Their Lordships think that these 
considerations are conclusive. 


They would add that the argument demands a construction, 
which it is wholly unreasonable to put upon the- word “ brother,” 
- having regard to the scheme and subject-matter of the legislation 
itself. The object was to provide a fixed canon of succession, 
applicable indefinitely č futuro, and applicable also to families 
of different races, Lribes and religions. The Act of 1869 was the 
result of discussions and negotiations, which took place at Calcutta 
in 1868, the parties to which in general terms are known. Pertad 
Narain Singh v. Subhao Kooer (*). For what reasons this parti- 
cular sequence of successions was adopted their Lordships do not 
affect to know, but this at least is clear, that it was done on some 
definite view of sound and consistent policy. Hindu law, it is 
true, is in not a few instances deliberately” departed from, but 
there could be no rational object in devising a mongrel rule of 
succession and construing it exclusively in the sense of the 
English terms used in expressing it. The section must be read, 
so far as its language permits, so as to be rational and orderly, 
not so as to be arbitrary and capricious. The appellant’s inter- 

(1) L. R., 41. A., 238 - 
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pretation would make the provision cut across the recognised 
principles of Hindu law on the subject without approximating to 
the law of any other community; would exclude some persons by 
mere chance without in any way securing proprietors more compe- 
tent or loyal than those, whom the regular law of succession would 
bring in, and would produce confusion instead of order and dis- 
content instead of satisfaction. 


Their Lordships will accordingly humbly advise His Majesty 


that this appeal oughz to be dismissed with costs. 


Appeal dismissed 
T. L. Wilson & Co.—Solicitors for the appellants. 


Barrow, Rogers & Nevill.—Solicitors for the respondents. 
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A.T. K.P. L. M. MUTHIAH CHETTI (Plaintif) 
- versus 
PALANIAPPA CHETTI AND OTHERS (Defendants)* 


Civil Procedure Code, Order 21, rule 54——Order for attachment— 


Ts it sufficient to show attachment—Indtan Limitation Act, 1908, 
Article 11 of Schedule 1. 


The order for attachmentis one thing, the attachment another. 
No property can be declared to be attached unless first the 
order for attachment has been issued, and, secondly. in execu- 

“tion of that order the other things prescribed by the rules in the 
Code have been done. j 

Unless property has been de facto attached, there can be no 
order made on an objection lodged to it nor can any claim be 
made to the- property so attached; and without such an order, 
there is no zermizus aguo for the running of limitation, and with 
this the lhmitation itself is non-existent. 


Where a conditional attachment before judgment was ordered 
but none was actually made, and the parties were under a 
mistaken impression that there was an attachment, and under 
that impression a claim petition was put in and the Court made 
an order absolute, /e/d, that the order was from the beginning 
a nullity, and there was no point from which limitation could 
be said to run. 


APPEAL from a decision of the High Court of Judicature at 


Madras. 


A. M. Dunne, K.C. and K- V. L. Navasimham, for the 


appellant. 


L. De Gruyther, K. C. and J. M. Parikh, for the respendents. 
*P, C. A. No. 70 of 1926 
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The following judgment was delivered by 


LORD SHAW.—This is an appeal from a decree dated the 
Ist September, 1921, of the High Court of Judicature at Madras, 
affirming a decree dated the 19th September, 1916, of the Tem- 
porary Subordinate Judge of Sivaganga. 


The suit out of which the appeal arises was brought by the 
appellant as mortgagee for recovery of monies due on his mortgage 
bond about to be referred to. That bond is dated the 19th 
March, 1910. f 


Muthiah Chetti and Raman Chetti were undivided brothers; 
the former was father of respondents 1 and 2, the latter father 
of respondents 3and 4. They carried ona money-lending business 
at Rangoon. They both died prior to the date of the mortgage 
in question. After their deaths the respondents 1 to 4 still formed 
a joint and undivided Hindu family. They werc, however, all 
minors, their guardians being Nagamai Achi, mother of the first 
two respondents, and Sittal or Minakshi Achi, mother of the res- 
pondents 3 and 4. g 


This mortgage dated the 19th March, 1910 was executed by 
the two ladies on their own behalf and on the behalf of their res- 
pective sons It was in favour of the present appellant, who is the 
brother of one of the ladies. Respondents Nos. 5—12, or their 
representatives, also had a money-lending business, and on the 
14th February, 1910 they had brought a suit against the before- 
mentioned minors claiming a decree fora debt of Rs. 38,413. On 
the 14th March, 1910, that is to say, five days before the mortgage 
under investigation, they made an application to the Court for 
attachment before judgment of the immovable properties belong- 
ing to the respondents 1—4, and on the 18th March the Court 
passed an order for conditional attachment. On the following day 
the two ladies executed the mortgage which is the subject of this 
suit. It covered all the properties belonging to respondents 1—4, 
that is, to the minors aforesaid. It purported to have been for 
a consideration of Rs. 35,000, of which Rs. 1,800 was alleged to 
have been paid in cash. g 

On the 4th April, 1910 the Court made an order absolute. It 
was in the following terms :— . 

“No objection to attachment subject to mortgage already 
credited in favour of Muthu Chetty. Petitioner does not admit 
any such mortgage at present and wants the® attachment as asked 
for. Attachment and order made absolute”. i 

So far as the question of limitation is concerned, this order 
and its date form the crucial points for consideration of the ques- 
tion of limitation to be afterwards discussed. 

The respondents 5—12 proceeded ‘with their action, obtained 
decree thereunder on the 24th January, 1911, and having applied 
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for execution of their decree by sale with permission to bid, the 
present appellant put in a claim and petition on the 2oth March, 
1912, to the properties in respect of his mortgage and prayed that 
the properties should be sold subject thereto. The appellant's 
claim was rejected by the Court on the 15th April, 1912, which 
held that the alleged mortgage was a sham transaction. 


On the 4th November, 1912 the properties were purchased by 
respondents 5—12 and a sale certificate was issued. Thereupon 
the appellant filed a suit in the Subordinate Judge’s Court to 
establish his right to the properties under the mortgage already 
mentioned of the 19th March, 1910. 


In the course of that suit an important and vital fact was 
discovered, namely, that although, as already mentioned, on the 
4th April, 1912, the “attachment and order were made absolute,” 
yet in point of fact no attachment had been made. This was 
explained to the Court, and on the 15th August, 1914, “the 
plaintiff was allowed to withdraw his suit with permission to bring 
another based on the mortgage bond in question but correctly 
framed”. -The present suit was accordingly brought on the 7th 
October, 1915. It is an ordinary suit for recovery of the amount 
of the mortgage with interest, and it includesa declaration that the 
right set up by the purchasers is invalid, and for recovery from the 
respondents 1—4 of the sum of Rs. 64,764, being the mortgage 
amount with accumulated interests and costs, with, of course, the 
further direction for sale. 


This action is resisted upon two grounds. First, that it is 
excluded by limitation and, secondly, that the mortgage was 
what in language adopted in various orders in the proceedings is 
denominated a sham transaction. 


As to the question of limitation, the point taken was agreed 
by the learned counsel at the Bar to be an important one in 
Indian practice, and the differing judgments in the present case 
upon the point seem also to show this. 


It depends upon the language of Article 11 of Schedule I 
of the Indian Limitation Act, 1908, which is as follows :— 


Description of Suit. Period of Time for which period 
Limitation. begins to run. 
11, By a person, against whom any One year. The date of the order. 


of the following orders has been made 

to establish the right which he claims , 
to the property comprised in the 

Order :— DAR 


(1) Order under the Code of 
Civil Procedure, 1908, on a claim 
preferred to, oran objection made 
to the attachment of, property 
attached in execution. 


It is to be noted that by Order 21, rule 63 of the Code of 
Civil Procedure, 1908, it is provided as follows :— 
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‘63 Where aclaim or an objection is preferred, the party against 
whom an order is made may institute a suit to establish the right which 
he claims to the property in dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive ’’. - l 
The point to, be considered is—Is the appellant a person 

against whom an order as just described has been made? The 
Board is of opinion in the negative. By Article 11 of the 
Limitation Act already quoted, he must be a person against 
whom an order has been made under the Civil Procedure Code 
“on a claim preferred to, or an objection made to the attachment 
of, property attached in execution”. The case thus comes to 
be narrowed down to whether it is a necessity of the order here 
specified that the property to which a claim is made, or to the 
attachment of which there isan objection, must be property 
which had been de facto attached. 


It would seem to be so by the words, and by the very nature 
of the case, for the only property referred to is “ property 
` attached in execution”. Unless there has been attachment, 
there can be no order made on an objection lodged to it, nor can 
any claim be made to the property so attached; and without 
such an order, there-is no zerminus a quo for the running of 
limitation, and with this the limitation itself is non-existent. The 
first head of Article 11, in the opinion of their Lordships, can on 
its words mean nothing else. ° 


It is only in view of the asserted importance of the point on 
the construction of the Civil Procedure Code that their Lordships 
think that it may not be inexpedient to carry this investiga- 
tion of the topic further. 


It may be pointed out that if the words of the article were 
otherwise construed, then it might be possible under such a 
construction to write out a not inconsiderable portion of Order 
21 applicable to the execution of decrees and-orders. 


A fasciculus of clauses, beginning at Rule 41 of Order 21 and 
applicable to “ attachment of property ”, shows in instance after 
instance that attachment is a real thing, with a variety of réal 
applications suited to the nature of the property to be attached. 
Where it is movable property it is to be attachment by “ actual 
seizure ”; where it is agricultural produce the attachment is to 
be made by affixing a copy of the warrant—on the land where 
there is a growing crop, and on the thre8hing floor, and other 
places where produce has been cut and gathered. In the case 


of an attachment of debt, there is to be a written order pros 


hibiting the creditor from recovery, and the debtor from making 
payment, and prohibiting the handing over of the property by 
anyone in whose name it stands, and this order is to be affixed 
publicly to the Court House. There are other provisions as to 
the attachment of shares of movables, even shares of salary, 
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and as -to attachment of partnership property. In regard to 
negotiable instruments, the attachment is to be by actual seizure 
of the instrument which is to be brought into Court. 


These instances go to show that under the Civil Procedure 
Code in India the most anxious provisions are enacted in order to 
prevent a mere order of a Court from effecting attachment, and 
plainly indicating that the attachment itself is something separate 
from the mere order, and is something which is to be done and 
effected before attachment can be declared to have been accom- 
plished. 


It may now be considered necessary however to cite Order 
21, rule 54, applicable to a case like the present, namely, that of 
immovable property. It 1s as follows :— 


“ (1) Where the property 1s immovable, the attachment 
shall be made by an order prohibiting the judgment-debtor from 
transferring or charging the property in any way, and all persons 
from taking any benefit from such transfer or charge. 


“ (2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order’ shall be affixed on a conspicuous 
part of the property, and then upon a conspicuous part of the 
court-house, and also where the property is land paying revenue 
to the Government, in the office of the Collector of the district 
in which the land is situate ”. 


In view of these provisions the Board listened with some 
surprise to a protracted argument which culminated in the pro- 
position that a property was in law attached whenever an order 
for attachment was made. The result, if this were so, would 
be that a person holding an order could dispense with attach- 
ment altogether, as an operation or a fact. Their Lordships need 
not repeat in another form these propositions. The order is one 
thing, the attachment is another. No property can be declared 
to be attached unless first the order for attachment has been 
issued, and secondly in execution of that order the other things 
prescribed by the rules in the Code have been done. 


Their Lordships now ask whether attachment took place in 
the present case. Fortunately the pronouncements of both Courts 
make the point clear. The Subordinate Judge says :— 


‘* The mere order for attachment is not sufficient to show that there 
has been attachment. The right to putina claim petition arises only 
after the properties are attached In this case, the parties were under 
the mistaken impression that there was an attachment and under that 
impression a claim petition was put in ”, 

The High Court says :— 

“ Reference has already been made to the fact that, although a condi- 

tional attachment before judgment was ordered, none was actually made. 


VOL. XXVI] PRIVY COUNCIL 621 


This is said to have been due to delay in payment of fees. But neither 
plaintiff nor sth to roth defendants, were, so far as appears, aware of 
the fact, and the latter proceeded as though there had__been an attach- 
ment, to obtain issue of-a sale proclamation’’. 

It was further, of course, frankly admitted before the Board 
that these statements could not be impugned In these circum- 
stances their Lordships think it unnecessary, the view upon the 
order being so far to the effect already stated, to enter upon a 
discussion of cases cited to the Board, none of which seem to 
have a very direct bearing upon the point in hand. For the case 
before the Board is not that the order was defective in form; the 
order was from the beginning a nullity. After full consideration 
they think that the judgment of the Subordinate Judge to the 
following effect is right :— 


“ It has been argued by the learned Vakil for defendants to and 11 
that, as the suit was brought more than a year after the dismissal of the 
claim petition, it 1s barred, and that plaintiff is not entitled to get any 
relief in this suit. Ido not think that this position is tenable. ` In the 
first place there was no attachment over the properties ”, 


and then follows the passage already cited. 
He adds :— 


7 the present suit is not barred by limitation under Anticle II 
of the Limitation Act’’, 
Their Lordships think this judgment was right. 


The High Court appears to have been moved to a reversal 
of the judgment of the Subordinate Judge on this question of 
limitation by the consideration that although the property was 
not attached, yet for some time both parties had assumed that 
< it was. What happened was that when a suit for declaratior 
that the present properties were liable to be sold in Court auction 
subject to the plaintiff's mortgage lien, it was in the course of the 
proceedings discovered that the property had, as already explained, 
never been attached. The Temporary Subordinate Judge there- 
upon made an order dated the 15th August, 1914, as follows :— 
“ I allow the plaintiff to withdraw the suit with permission to 
bring another based on the mortgage bond in question, but 
correctly framed ”’. 


The present suit was accordingly brought. Viewed merely 
as a mortgage suit it is, of course, in time. -But this new suit is 
said to be barred by the fact that it is out of time, because of 
the order of attachment, which subjects those bound by it toa 
limitation of twelve months from the order, that is to say, in this 
case from a thing which was a nullity. 

No case of estoppel can arise. Itis not pleaded: and it 


would be somewhat difficult for a case to be figured in which out 
of the fact of mutual error there had in effect been a twofold 
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result, namely, (1) that a statutory requirement had been jumped 
over, and (2) that a limitation as from the date of a nullity had 
begun to run against one of the parties to the error. The Board, 
for the reasons stated, is of opinion that the suit is not barred by 
limitation. 

In view of the differences of opinion in the Courts below with 
regard tothe merits of the case, their Lordships have thought it 
right to examine for themselves the entire documents and evi- 
dence. The strength of the respondents’ argument is undoubtedly 
this, that upon the 19th March, 1910, during the dependence of 
the suit for debt in which on the 14th an application was made 
for attachment and on the 18th a conditional order of attachment 
was made—on the 19th March suddenly the mortgage sprang 
into being, a mortgage founded upon old standing and accumulat- 
ed debt, and also upon various obligations verified or alleged 
to be verified by Auxdis, all of which Aunxdis also sprang into 
being on the very same date. 


It is not unnatural that circumstances such as this should 
raise in the mind of Judges trying the case a determination to be 
satisfied with the authenticity of the mortgage and also of the 
grounds upon which it was founded. Nor is it to be altogether 
wondered at that a certain suspicion should attach to a transaction 
in which debts are suddenly amassed, consolidated into one, and 
a mortgage granted in the nick of time so as to accomplish the 
complete defeat (for in the circumstances that is what it appears 
to come to) of the action for debt then pending against the mort- 
gagors. Further, itis no doubt true that, on looking to the 
relationship of parties and to the mortgage being granted in favour 
of the brother of one of the two mothers who were guardians of 
children in minority, the Court would be justified and indeed 
bound to make sucha scrutiny. — 


But, on the other hand, if the debts for which the mortgage 
was granted cannoz be displaced as dona fide debts, and if the 
mortgage in its authenticity and its execution cannot be impugned, 
then the consolidation at the particular period was a piece of 
family policy not contrary to law, although open to full scrutiny 
in judicial proceedings. To the former of these views the Subor- 
dinate Judge inclined, to the latter the High Court. 


After their investigation referred to, their Lordships are un- 
able to resist the contlugion that the examination in minute detail 
by the High Court reached a sound result. 


One of the controlling circumstances of the case on fact is 
that the main item of debt contained in the mortgage—amounting 
to over Rs. 18,000—takes its beginning in 1896 in an item of 
over Rs. 8,000 as verified by an entry in the books of the money- 
lending firm when it consisted of the two brothers Muthiah 
Chetti and Raman Chetti. That entry, however, is followed year 


a 
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by year in the books or extracts therefrom produced in the 
course of the proceedings, and year by year the interest and com- 
pound interest are-added until the sum contained in the mortgage 
of Rs. 18,000 is reached. The respondents do not seem to have 
‘ addressed themselves to the task of challenging such entries as 
vouchers of a real debt. 

The next outstanding feature of the case is that with regard 
to the hundis there was by the nature of the case outside evi- 
dence obtainable, and a searching challenge could have been made 
which does not appear to have been attempted, the truth being 
that in the proceedings before the trial Judge too much reliance 
appears to have been placed on suspicion only, the suspicion 
already referred to arising out of the conjuncture of dates. The 
High Court, however, pursuing its scrupulous examination, has 
deleted an item as unvouched amounting to Rs. 1,800 alleged to 
be a cash payment, and in the decree to be pronounced the mort- 
gagees’ rights will be limited accordingly. 

Upon the whole, their Lordships think that the High Court’s 
careful judgment on the merits is sound and they will humbly 
advise His Majesty accordingly. 

The suit not being barred by limitation, the case will be 
remitted to the High Court for the purpose of making the appro- 
priate decree in favour of the plaintiff and to take such proceed- 
ings as are necessary to carry out that part of the High Court’s 
judgment of the Ist September, 1921, which is hereby approved. 

Their Lordships will humbly advise His Majesty to allow 
the appeal and to remit to the High Court to be proceeded with 
as above stated. The respondents will pay the costs in the 
Courts below and of this appeal. . 

Appeal allowed 

Hy. S. L. Polak.—Solicitor for the appellant. 

T. L. Wilson & Co.—Solicitors for the respondents. 
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The following judgment was delivered by 


DALAL, J.—Sewak and Sumer have applied ın revision from 
their conviction under section 216 of the Indian Penal Code. It 
is not explained how they came to be tried jointly when distinct 
offences were alleged to have been Committed by Sumer and 
Sewak. Sumer was charged with harbouring two absconding 
offenders Lallu and Nepal, and Sewak with the same offence 
with respect to two different persons, Sobha and Ram Nath. It 
is laid down in section 233 of the Code of Criminal Procedure 
that there will be separate charges for distinct offences except in, 
the cases mentioned in sections 234, 235,236 and 239. It is 
also directed that every such charge shall be tried separately. 
Only section 239 covers the case of more than one person tried 
together. There is no conspiracy alleged between Sumer and 
Sewak, and they have not been accused of committing the same 
offence in the course of the same transaction. The present case 
is not covered „by the provisions of section 239. The learned 
Judge who heard the appeal admitted so far, but considered the 


_ joint trial to be merely irregular, and excused the irregularity on 


the ground that the appellants had not been prejudiced. He 
evidently was referring to the provisions of section 537 where 
an irregularity in a charge is excused where it has in fact not 
occasioned a failure of justice. The present, however, is not an 
irregularity in the framing of a charge, but goes further, and 
covers an irregularity’ in a trial which is prohibited by law. 
Further, this disobedience to the provisions of the law cannot 
be considered a mere irregularity. This was definitely laid down 
by their Lordships of the Privy Council in the case of Subramania 
Ayyar('). At page 97 their Lordships say that they were 
unable to regard the disobedience to an express provision of the 
law as to a mode of trial as a mere irregularity. Such’a phrase 
as irregularity is not appropriate to the illegality of trying an 
accused person contrary to the provisions of the law. They 
further say. ` ` TE 

“ The remedying of mere irregularities is familiar in most systems of 

+ jurisprudence, but it would be an extraordinary extension of sucha 
branch of administering the ciiminal law to say that when the Code 
positively, enacts that such atrial as that which has taken place here 
shall.not be permitted that this contravention of the Code comes within 
the description of enor, omission or irregularity ” 

When a trial is not warranted by any enactment or rule, such 
a trial is much more thar an irregularity. 

As the sentence is a short one and the applicants must have 
already spent a considerable amount of money in carrying their 
case up to this Court, I do not feel justified in ordering -fresh 
separate trials. I set-aside the conviction and sentence’ and 
order the applicants‘to be released. Be gat 


Conviction set aside- 
(1) I. L R., 25 Mad., 61 AaS 


VOL. XXVI] HIGH COURT 625: 


FULL BENCH 


KUNJ BEHARI LAL (Defendant) 
VEVSUS 
KUNWAR JAI MAL SINGH (Plaintift)* 


Dhar Dhura—Cistom of, when not opplicable—Complete abandonment 
of old channel by river—Effect of. 

Where for 22 years the size of two villages on either bank 
ofa river kept on increasing and decreasing owing to the 
unstable character of the course of the river during the :ainy 
seasons but in the year 1922 the river completely abandoned 
the old chanhel making a new one with the result that a very 
large area was added to the village belonging to the defendant, 
held, that inspite of the existence of the custom of‘ Dhar 
Dhura’, it did not apply as there was no evidence that such 
an event ever before happened as the complete abandonment 
of the old channel and the making of a new one by the river. 

Gulab Rer v. Girwar Singh, 25 A. L. J. R., 213, referred to. 

FIRST APPEAL froma decree of BABU GAURI PRASAD, 
Subordinate Judge of Pilibhit. 


B. E. O' Conor, Kailas Nath Katju and Uma Shankar Bajpai, 
for the appellant. 


Surendro Nath Sen, Ram Prasad and Ram Niwas Shukla, 
for the respondent. 


The judgment of the Court was delivered by 


MEARS, C. J.—This is an appeal from the judgment of Babu 
Gauri Prasad, Subordinate Judge, Pilibhit, who decided that the 
proved or admitted custom of ‘Dhar Dhura’ did not apply in the 
particular circumstances of the case and consequently decreed 
the claim of the plaintiff. j 


There is in the northern part of the province a river called 
Deoha, and on the western bank lies the village of Ujhainia, and 
immediately opposite it the vilage of Mittersenpur. Nobody 
can predictat the end of any Monsoon where that river will 
finally settle, and an examination of the map shows how extremely 
unstable has been its course from 1306 Fasli to 1329 Fasli. Mr. 
~O’Conor has handed up a map marked*in yellow, blue, green and 
red, so as to impress upon us the astonishing character of the 
changes which have taken place in the site of the river during 
the last 22 years. It may be taken as completely certain that 
there does exist between the zemindars of Ujhainia and Mitter- 
senpur the custom of accepting the deep stream of the river, 
e * F. A. No. 518 of 1924 
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whereever it may happen to be, asthe boundary between the 
villages, and there is no instance of any resident of Ujhainia 
crossing the river and laying claim to land that for the moment 
may appertain to Mittersenpur. Similarly it is agreed that no 
resident of Mittersenpur ever has crossed over the -river to lay 
claim to land which at the moment has passed to the Ujhainia 
side. Khewats from 1306 Fasli have been produced which show 
that in the year 1898 the village of Ujhainia consisted of 189 
acres. 11 years later, namely 1909, the area had’ increased to. 
360°33 acres. This increased amount represented land which 
hitherto had belonged to the zemindars of Mittersenpur. In 1910 
there was an increase of some 17 acres to the advantage of 
Ujhainia, and inthe years 1911 and 1912 a slight drop, when 
33 acres passed back to Mittersenpur. In 1913 no less than 
72 acres were added to Ujhainia. In 1914 the position was 
practically stationary, but in 1915 an addition of 50 acres brought 
up the area.of Ujhainia to 465°56 acres. By 1919 that area had 
dropped to 42518. in 1922 the river entirely altered its course 
and cut across from pne point to another with the result that 
that added to the Mittersenpur side of the river an area of 
no less than 360 acres, thus more then restoring the losses of 


- Mittersenpur of the previous twenty-four years. On the map 
‘which Mr. O'Conor has handed in, and which has been initialled 


“ G. M. 1, 16th January, 1928’, the course is represented by the 
red pencil markings. The blue markings are the course of the 
river before 1922. At page 19 of the record there isa very 
simple sketch on a small scale which iltustrates the position. 


This matter originally came before a Division Bench and at 
the hearing before them it was assumed by all parties that the 
statement of the plaintiff, that in 1329 Fasli nearly 2,000 bighas 
of land appeared on the opposite bank, meant that the area 
included within the arc on the sketch at page 19, was 2,000 pucca 
bighas or roughly 1250 acres, and that this was a suit by the 
gsemindar of Ujhainia who had only suffered a loss of approxi- 
mately one quarter of the land which had passed over to the 
Mittersenpur side. It now appears that the total area of land 
affected by the sudden change of the course of the river is not 
more than 360 acres in all, 


There being’a question as to whether this case was distinguish- 
able from the case of Gulab Rai v. Girwar Singh (°), it was 
considered desirable to*hate this matter re-heard before a Full 
Bench. During the arguments before the Full Bench the order- 
sheet was referred to and it then appeared that the plaintiff’s 
statement made to the court, printed at page 5, was not challeng- 
ed by the defendant when he stated that never before had the 
river suddenly changed its, course. The defendant elected to 


a) [19271 25 L. J, R., 213 
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call no evidence, but it would have been open to him to, have CIVIL 
proved, had such been the fact, that in the years 1913 and 1915 1928 
the 72 acres and 50 acres respectively were lost to the village of — 


Mittersenpur, not by encroachment, but by the river definitely „KUNJ 


deserting its old channel and cutting a new channel leaving undis- er 
turbed recognisable land between the new channel and the old. v. 
. It has been argued before us that it would be improper for us, pation 


„having regard to the description of this river given at page 11 and SINGH 
onwards of the Pilibhit Gazetteer, to assume that in 1913 and — 
1915 the river suddenly changed its course by cutting for itself 4275 C. J. 
anew channel. The Gazetteer shows that in the rainy season 

the Deoha becomes a violent turbulent river, and one ‘of such 
character that it might m consequence of heavy rains gradually 

shift its channel so as to transfer from one side to the other 

even so considerable an area as 72 acres. The learned Sub- 
ordinate Judge has said, and we agree with him, and indeed we 

think it to be the kernel of the whole case, that if the defendant 

had. obtained an admission from the plaintiff that on two previous 
occasions, namely, in 1913 and in 1915, the river had cut a 
completely new channel, and that the custom of the deep bed 

of the stream was followed, he would have held that the cus- 

tom, as alleged by the defendant, was wide enough to cover the 
happenings of 1922. Whilst there is abundant evidence that 

there is a custom of “ Dhar Dhura”, there is no evidence that 

such an event ever before happened as the complete abandonment 

of the old channel and the making of a new one by the river. 

On the ground, therefore, that the defendant failed to give evidence 

on this essential point, we uphold the decision of the learned 
Subordinate Judge and dismiss this appeal with costs. - 





ALFRED WILLIAM DOMINGO (Plaintif) CIVIL 


VEVSUS a 
L. C. DESOUZA (Defendant) * : eas 
Contract Act (IX of 1872), Section 78—Contract to sell shares—Delr- Pelna 


very in future—Unascertained goods—Not sale—Companies Act SULAIMAN 
(VII of 1913), Sections 18 and 28—Transfer of shares—Damages 
for breach of contract—Measure of damages. 


Under section 78 of the Contract Act no sale can be effected 
by mere offer and acceptance, even for a definite price, when 
the goods have not been ascertained. 


Where the plaintiff entered into a complete contract with the 
defendant to purchase certain shares but the goods were not 
ascertained at the time of the contract and the shares remained 
standing in defendant’s name and the plaintiff received no 
dividend, edd, that the legal title to the shares did not pass to 
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the plaintiff nor did he become the full owner thereof. 

Where plaintiff dishonestly denied the existence of the afore- 
said contract, keld, that, in view of the provisions of section 
73 of the Contract Act and the observations of their Lordships 
in Jamil v. Moolla Dawood, 14 A. L. J. R., 89 (P. C.), the 
measure of damages would be the difference between the 
contract price and the market price at the time when the 
breach took place and that it was the duty of the defendant 
to reduce the loss as much as possible. Mamneckji Pestonji Bha-: 
ruchav. Wadtlal Sarabhai and Co., 24. A. L.J. R., 687, 
referred to. 

A communication by one party to another to reply within 
a definite time, or else he would lose the benefit of the contract 
entered into between the parties, is only a one-sided offer and 
no acceptance of such offer can be presumed from the mere 
silence or the omission to reply within the time. 

To say that the registration of the transferee’s name is no 
part of the contract between the transferor and the transferee, 
is not the same thing as saying that sale of shares can take, 
place even without registration. 

London Founders Association v. Clarke, [1888] 20 L. R.; 
Q. B. D., 576, Muir Mills Co. Ltd. of Cawnpore v. T. H. Con- 
don, I. L. R., 22 All., 410, Bahadur Singh v. Shiam Sunder Tug, 
L. L. R., 36 All., 365 and Nanney v. Morgan, 37 Ch. Div., 346, 
referred to. 

FIRST APPEAL from a decree of BABU KASHI PRASAD, 
Second Additional Sub-Judge of Cawnpore. 


Peary Lal Banerji, for the appellant. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff's appeal arising out ofa 
suit for rendition of accounts brought against the defendant. 
The plaintiff's case was that on the 16th of February, 1920 the 
parties entered into a definite contract under which it was agreed 
that the defendant was to advance to the plaintiff money neces- 
sary for the purchase of 100,000 French francs, the amount 
being provisionally estimated to be Rs. 60,000 at 9% per mensem 
interest payable in two years ; it was agreed that these francs - 
would be kept in fixed deposit in some French Bank, and on 
the expiry of the period of deposit would be converted into 
pounds sterling and remitted to India, and that the defendant, 
after deducting the amount of his principal and interest, was to 
pay to the plaintiff the balance of the profit, if any, and if there 
was loss the plaintiff would be liable for it. The plaint as origin- 
ally filed was too lengthy and verbose. ‘The Court ordered 
that it should be cut down and abridged. Even after amend- 
ment it covers seven printed pages. It necessarily gives an 
abstract of the contents of various correspondence, and it would 
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be a hopeless task to summarise it at this stage. The defendant 
did not deny the completion of the contract for the purchase of 
the French francs. But his main pleas were that subsequently, 
in June, 1920, the plaintiff entered into another` contract with 
the defendant for the purchase of 500 ordinary and 500 pre- 
ference shares of the Premier Oil Mills, which were to be taken 
over by the plaintiff in the month of December following, and 
in case the plaintiff failed to take them over the defendant 
would be at liberty to set off and adjust the accounts for profit 
and loss as the case may be on the two transactions. There 
was no express mention in the written statement that the plaint- 
iff was to pay up the amount borrowed by him within any fixed 
time or that he had broken the contract by not paying the 
amount within that time. It was however pleaded that the 
plaintiff failed to perform his part of the contract and the 
defendant was theretore justified in “putting an end to the whole 
affair” on the 16th of April, 1922. There was also a plea 
that the plaintiff accepted the position as communicated to him 
by the letter bearing the date mentioned, and after a lapse of two 
years was estopped from recovering anything. 


The bulk of the evidence consisted of the correspondence 
between the parties and the bank through which the transaction 
of the purchase of francs was carried on, and also of the oral 
statements of three witnesses. The plaintiff examined himself as 
his sole witness. The defendant went into the witness-box and 
also produced a witness Mr. Losasso. 


In the witness-box the plaintiff absolutely denied that there 
was any complete contract with regard to the purchase of the 
Oil Mill shares and denied that he ever agreed to have the 
two accounts adjusted together. He also denied that he had 
agreed to make payments for the francs by monthly instalments, 
and denied that he had committed any breach. On the other 
hand the defendant swore that there was a complete sale of the 
Oil Mill shares by the defendant to the plaintiff, and that there 
was a distinct agreement that the two transactions should form 
part and parcel of one transaction, and that there would be ad- 
justment of accounts of the shares and the francs. He further 
stated that the plaintiff did not pay the amount which he had 
agreed to pay and there was consequently a breach on his part. 
As regards the adjustment of the accounts the defendant was 
very vague in his statement and although He stated that he had 
made the accounts between himself and the plaintiff he could 
not tell if he credited the plaintiff with any dividend for the 
intervening period, although he admitted that if there were any 
dividends he ought to have credited him with them, and was not 
prepared to state that there were no dividends up to the time 
that he made up the accounts. He also admitted that the 
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CIVIL ordinary and preference shares of the Oil Mill still were in his own 
1928 name, and that they were never transferred to the plaintiff’s 
— name, and that if there had been a dividend he himself must 
ALFRED have received the same. As regards the profit made on the 





REP transaction of the francs he stated that between Rs. 26,000 and 
° n 27,000 were realised by him for those francs. With regard to the 
re a Oral contract between the parties for the purchase of the Premier 


peep Oil Mill shares the defendant was corroborated by the statement 
Sulaman, J. of Mr. Losasso, who said that in 1920 the plaintiff admitted 
to him that he had purchased Premier Oil Mill shares from the 

defendant. 


The learned Subordinate Judge was impressed by the demea- 
nour of the defendant and considered that his statement on oath 
should be preferred to that of the plaintiff, inasmuch as he 
was a more respectable gentleman than the plaintiff, who had at 
one time been an undischarged insolvent. Accordingly he has 
accepted practically the whole of the story told by the defendant 
and has found all the main questions of fact and law in his 
favour. 


We agree with the court below to this extent that the 
evidence of the plaintiff, if not corroborated by the document- 
ary evidence, should not be accepted as his testimony is not 
reliable. .We also agree that the statement of the defend- 
ant, if not inconsistent with the documentary evidence and if 
to some extent supported by it, should also be accepted. But 
where the defendant’s statement is either inconsistent with the 
correspondence which passed: between the parties or is directly 
contradicted by it, we would not be prepared to accept his state- 
ment. The court below has not borne in mind the fact that both 
parties are business-men and are directly interested in the result 
„of this litigation. Accordingly it is not safe to accept the state- 
‘ ment of either party wholesale. Fortunately in this case there 
was considerable correspondence between the parties for several 
years and it is possible to ascertain the truth as regards the disput- 
ed points from some of those documents. 


The main questions of fact which were in dispute were (1) 
whether the plaintiff had agreed to make monthly payments by way 
of instalments of the amount which had been advanced to him by 
the defendant on the promissory notes, (2) whether there was a 
complete contract for the,purchase of 500 ordinary and 500 pre- 
ference shares of the Premier Oil Mills Company in June, 1920 to 
be delivered in December following, (3) whether it was a part of 
the contract in June that the two accounts, namely, the purchase 
of Francs and the purchase of Premier Oil Mills shares, should be 
adjusted together and the profits on one set off against the loss 
on the other, and (4) whether the defendant sent any letter on the 
16th of April, 1922 intimating that he would put an end to the 
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‘whole affair’ after a fortnight if no reply was received thereto. CIVIL 
- _ The questions of law which would arise would be (æ) whether there 1928 
was only a contract for the purchase of the Premier Oil Mills — 
shares or whether there was a complete sale and (4) whether ALFRED, 
there was any breach committed by either party and (c) the legal pominco 


consequences that would follow. as oe 
~ On the first question whether the plaintiff agreed to make any DE’SOUZA 


monthly payments we have the oral statements of the two parties 
which are contradictory. The original letter dated the 16th of 
February, 1920 sent by the defendant to the plaintiff is however 
on the record, and all that it mentions is that it was clearly to be 
understood that the loan must be liquidated within two years or 
the defendant should have the option of realising the fixed deposit 
receipts. There is no mention therein of any payments to be 
made by instalments. On the 14th of April, 1920 the defendant 
wrote to the plaintiff that as the. purchase had involved some loss 
he should deposit some - security to cover losses. Even then he 
did not refer to any default in the payment of monthly instalments. 
The plaintiff however on the 10th of May, 1922, in his reply to 
this letter, stated that he ‘proposed’ making payment against this 
account from the middle of June and each month thereafter, and 
trusted that that arrangement would meet with the defendant’s 
approval. It was on the 15th of April, 1920 that the defendant 
in writing asserted that the plaintiff had in February promised to 
pay interest monthly and Rs. 500 towards the principal from June 
onwards, and regretted that he had not up to that time paid a 
single pie. The plaintiff’s reply dated the 26th of July, 1920 ex- 
pressed surprise at the contents of this letter and stated that the 
defendant had been kind enough to specify a period of two years 
in which time the loan had to be liquidated. The plaintiff however 
again held out a hope to pay Rs. 5,000 before Christmas 1920, 
and suggested that ıt would be better to make half-yearly pay- 
ments gn account of interest. The defendant in his reply dated 
the 28th July, 1920 did not re-assert that there had been a distinct 
contract tor the payment of interest monthly or the payment of 
any instalment in June. The plaintiff’s reference to the period 
of two years fixed for the liquidation of the loan was met by the 
statement “no doubt I agreed that the loan may be liquidated 
within two years, but it did not mean that you should pay it in a 
lump sum at the end of the second year’. It is clear to us that 
the defendant was not after the plaintiff’; clear denial prepared - 
to re-assert that there had been any distinct contract for the pay- 

ment of monthly instalments. All that he could assert was that 

his agreeing to the liquidation of the debt within two years did 

not imply that there should be a payment in a lump sum at the 

end of the second year. Subsequently letters in which the plaintiff 

held out hopes that he would be able to send money towards the 

payment of the loan are_-not in themselves conclusive. In our 
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opinion if it had been an express condition of the contract of 
February, 1920 that the amount was to be paid in any instalment, 
or that interest would be paid every month that condition ‘would 
have been embodied in the written contract. It is possible that 
the plaintiff might have held out a vague hopé that he might be 
able to make payments by instalments, but that undoubtedly was 
no part of the express contract which was entered into between. 
the parties. When the language of the letter of the 16th of 
February, 1920 as regards the period during which the loan was 
to be liquidated is clear, it is not safe to import into it further oral 
conditions which the defendant says were agreed upon. We 
accordingly hold that there was no agreement by the plaintiff to 
pay any instalment or to pay interest monthly. 


The second question is whether there was any contract between 
the parties for the purchase by the plaintiff of the Premier Oil 
Mills shares. On this also the oral statements of the parties are 
conflicting. The defendant, as remarked above, is however 
supported by his witness Mr. Losasso. The first mention of this . 
disputed contract is to be found in the letter sent by the defend- 
ant to the plaintiff on the 4th of November, 1920. After en- 


_ closing the account of the purchase of the Francs, the defendant 


reminded the plaintiff that in the next month he would have to 
take over from him 500 ordinary and 500 preference shares of the 
Premier Oil Mills at Rs. 15 and Rs. 10 respectively. This letter 
therefore embodies the whole of the alleged contract which had 
taken place between the parties. The plaintiff did not reply to 
this letter and did not repudiate the statement that he would have 
to take over the Premier Oill Mills shares in December following. 
On the 3rd of December, 1920 the defendant again wrote to the 
plaintiff requesting him to arrange to take over from him the 
Premier Oil Mills shares. There was again no reply from the 
plaintiff and no denial. In his letter, dated the 27th of January, 
1921 the defendant again referred to this contract and asked the 
plaintiff to send the money. This was later followed by another 
letter, dated the 20th of February, 1921 in which the defendant 
again asked for the margin money on account of the Premier Oil 
Mills shares purchased by the plaintiff from him. It was to this 
last letter that the plaintiff replied on the 22nd of February, 1921. 
This was couched in carefully chosen language, and although it 
did not attempt to deny the negotiation, as regards the Premier 
Oil Mills shares, in, itg entirety it asserted that the plaintiff 
‘recollected no completed transaction regarding the purchase’. 
The defendant was surprised on the receipt of this letter and wrote 
on the 19th of March, 1921 that when the Premier Oil Mills 
shares had gone down the plaintiff had, after keeping silent deli- 
berately on the question, written that he had never purchased 
them, which was anything but truth, and it had disappointed the 
defendant extremely., On the 29th of August, 1921 the defend- 
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ant in another jetter again mentioned that he would, on the 
settlement of accounts, deduct the price of 1,000 Premier Oil 
Mills shares which had been purchased. There is no subsequent 
letter of the plaintiff in which he again repudiated this transaction. 
On this state of the evidence, particularly the documentary evi- 
dence, we have no hesitation in agreeing with the court below that 
there was a complete contract between the parties in June for 
the purchase by the plaintiff of five hundred ordinary and five 
hundred preference shares of the Premier Oil Mills Company at 
Rs. 15 and Rs. ro respectively, and that the plaintiff dishonestly 
denied the existence of any such contract subsequently. 


It is admitted that-the plaintiff never expressed readiness to 
purchase these shares in December or after that in any subsequent 
month and never paid the purchase money. It is also clear 
from the documents referred to above that the defendant was 
insisting on the carrying out of this contract. It follows accord- 
ingly that the plaintiff did as a matter of fact commit the breach 
and did not carry out his promise, 


The third question is whether it was also a part of the con- 
tract made in June that the two accounts should be adjusted 
together. On the point also there is conflict of evidence. The 
defendant’s witness, Mr. Losasso, is however silent on this point. 
It is also asignificant fact that the defendant in none of the 
letters which he sent to the plaintiff up to the time when the 
plaintiff repudiated the transaction with regard to the Premier 
Oil Mills shares, ever stated that there was’ an agreement to 
adjust the two accounts together. There is no reference to this 
alleged agreement in any of the letters which passed between the 
parties up to that date. As already mentioned, it was on the 
22nd of February, 1921 that the plaintiff denied that there was 
any completed transaction regarding the purchase by him of the 
Premier Oil Mills shares. In reply to this, the defendant for the 
first time on the 19th of March, 1921 wrote that he would let 
the plaintiff know “when the accounts of all these transactions 
were adjusted”. This assertion was repeated by the defendant 
«in his letter, dated the 29th of August, 1921. As the defendant 
had a lien over the amount which would be realised after the con- 
version of the French francs it is, possible that the only way in 
which the defendant thought he could compel the plaintiff to 
Carry out his contract for the purchase of the Premier Oil Mills 
shares was by insisting on the two accounte being adjusted together. 
The omission of any reference to any such agreement prior to 
the plaintiff's repudiation makes us suspect that this part of 
the defendant’s statement is not correct. Although if the second 
transaction had not fallen through there might very well in’ the 
ordinary course have been an adjustment, we are not prepared to 
hold that the defendant has proved that there was an express 
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agreement between the plaintiff and the defendant in June, 1920, 
as alleged by the latter that the two accounts should be adjusted 
together and should thenceforward be- treated as forming part 
and parcel of one transaction. We accordingly find this point 
against the defendant. 


The fourth question of fact was whether the defendant sent 
any letter of which the exhibit G is a copy. The court below has 
believed the defendant’s statement that he did send such a letter. 
The court below however has overlooked one significant fact to 
which weight ought to have been attached. The defendant in 
his cross-examination admitted that he had received a registered 
letter from Sir Henry Stanyon written on behalf of the plamtiff, 
in January, 1922 and that he gave it to his vakil for a reply which 
was sent. Thus in January, 1922, registered letters did pass between 
the parties. through their counsel. It is therefore highly improbable 
that in April following the defendant would send an unregistered 
letter to the plaintiff, a letter of great importance inasmuch as it 
contained the statement that if no news were received within a 
fortnight the defendant would put an end to the whole affair, 
although this would mean to him a loss of about Rs. 6,000. We 
think that a letter involving such drastic consequences was likely 
to be sent by registered post for the sake of safety and precaution, 
and that it was unlikely under the circumstances stated above that 
a mere unregistered letter would be sent, specially when the 
plaintiff was known to be employed as a travelling agent by the 
Standard Life Insurance Company and was constantly on tour 
from place to place. There is also no explanation on behalf of 
the defendant why he was prepared to forego Rs. 6,000 which 
would be due to him on the two transactions unless we accept 
the incredible statement that he did this on account of friendship. 
We think that it is very difficult to believe that the defendant 
sent an unregistered letter of this kind. 


There is really no dispute as regards the facts relating to the 
transaction of the French francs. These were purchased by the 
defendant through the Alliance Bank of Simla for the plaintiff. 
In several letters of his the defendant all along admitted that 
these francs had been purchased on the plaintiffs account, ¢.g., 
letters, dated the oth of April, 1920, 14th of April, 1920, etc. It 
is also clear from the accounts which the defendant sent to the - 
plaintiff from time to time that he was all along admitting that 
the French francs hade been purchased by the plaintiff through 
him. In his letter, dated the 3rd December, 1920, the defendant 
expressly stated that if the plaintiff failed to comply with the 
defendant’s request to send by the end of that month at the latest 
a substantial sum to cover interest and a’ portion of the principal 
as per account, he would be compelled to instruct his London 


_ Agents to convert 100,000 francs which he was holding’ on the 
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plaintiff’s account into English money and remit the same to him. 
If there was any profit in the transaction he should credit the 
plaintiff with the same and if there was any loss he would have to 
make it good. In August, 1921, the plaintiff requested the defend- 
ant to instruct the bank by a cable to transfer the equivalent 
amount of francs in rupees to Bombay. The intimation was 
however received that the fixed deposit would not fall due till 
the 15th of April, 1922. Due notice of this fact was given by 
the defendant to the plaintiff in the letter, dated the 4th of 
September, 1921. It is thus clear that up to the 15th of April, 
1922, when the fixed deposit was to fall due, the defendant never 
denied that the francs which had been purchased, belonged to 
the plaintiff and that he. was holding them on the plaintiff’s 
account. Of course, the defendant had admittedly a lien on the 
money to be realised on ‘this account, for the amount which he 
had advanced. This was made clear even'in the first letter written 
by him, vz: the 16th of February, 1920, in which it was mention- 
ed that the defendant would be retaining the fixed deposit receipt 
of the francs as security for loan advanced by him. But both the 
parties understood all along that the purchase of the francs had 
been made by the plaintiff through the defendant, and that it was 
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the plaintiff who was the owner of these francs. The transaction . 


had therefore passed beyond the mere stage of a contract and 
had matured into an actual purchase by the plaintiff of those 
francs through the défendant. It was therefore not within the 
competence of the defendant to put an end to any such ‘contract 
because the plaintiff failed to pay the money by the 15th of 
April, 1922. No doubt there was an agreement that the loan was 
to be liquidated within two years, and for the amount advanced 
to the ‘plaintiff the latter had executed four promissory notes in 
favour of the defendant. But even though the money was not 
repaid within two years that did not entitle the defendant to put 
an end to the “whole affair”. 


Even therefore if we were to. assume that the defendant did 
send the letter of the 16th of April, 1922. informing the plaintiff 
that he would put an end to the whole affair if no reply wads 
received, we would hold that he had no such power. It is also 
clear to us that a communication to the plaintiff to reply within a 
definite time, or else he would lose the benefit of his contract, 
would be only a one-sided offer, and no acceptance of such offer 
can be presumed from the mere silence dr the omission to reply 
within the time. We are therefore of opinion that the interest 
which had passed to the plaintiff in the francs, which had been 
purchased by him out of the amount advanced to him by the 
defendant, remained vested in him and the defendant’s remedy 
was to recover the amount from the plaintiff by recouping 
himself out of the amount realised by the conversion of those 
francs. 
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-As regards the transaction relating to the Premier Oil Mills 
shares we are of opinion that it did not pass beyond the stage of a 
mere contract, and that it had not become an out and out sale of 
those shares by the defendant to the plaintiff. The defendant 
both in his oral evidence and in his letter, dated the 4th of Novem: 
ber, 1920, admitted that the shares would have to be taken over in 
the month of December. The defendant in June, 1920 possessed 
500 ordinary and 2000 preference shares of the Premier Oil Mills 
Company. The contract was to purchase 500 ordinary and 500 
perference shares. The defendant has admitted in his evidence 
that he was’prepared to sell 500 ordinary shares at a reduced 
price simply because the plaintiff was prepared to purchase the 
500 preference shares. Thus the contract of sale of those two 
sets of shares was one and the same, though the rates for the two 
were separately mentioned. It is impossible to hold that these 
two constituted two separate contracts and not one contract. The 
learned advocate for the defendant has to concede that so far as 
500 preference shares are concerned they could not be said to 
have been definitely ascertained goods at that time when the 
defendant in fact possessed 2000 such shares. So long as the 
share certificates were not delivered and the numbers were not 
specified they remained unascertained, and it would have been 
open to the defendant to hand over any 500 out of the 2000 shares 
possessed by him. As regards the 500 ordinary shares no doubt 
the defendant had only that number at th&t time, but as the deli- 
very was to take place in December it would have been open to 
the defendant to hand over any other 500 ordinary shares which 
he might acquire before that date to the plaintiff. It is therefore 
not possible to hold that even the 500 ordinary shares which the 
defendant would sell to the plaintiff were definitely ascertained 
in June, 1920. We would also hold that such contract for the 
sale of two sets of shares was one and the same and so long as 
part of the goods had not been definitely ascertained the whole 
must be deemed not to have been completely ascertained at the 


time. when the contract was entered. The price however was 
fixed. 


` As regards the breaches of the contracts, we are of opinion 
that, there being no contract for the payment of any instalment, 
there was no breach by the plaintiff of the contract jup to April, 
1922 in connection with the purchase of francs. As regards the 
contract for the purchase of the Premier Oil Mills shares, we are 
of opinion that there was a definite breach committed ‘by the 
plaintiff in December, 1920 when he failed to take over the shares 
and in any case even assuming that time was not of the essence 
of the contract there was undoubtedly a‘ breach committed on the 
22nd of February, 1921, when the plaintiff definitely denied that 
he hed entered into any such contract. On our finding that 
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there was no contract to adjust the two accounts, ıt is obvious 
that the defendant was bound to treat the two transactions 
separately, although asa net result he might deduct before making 
actual payment, what was due to him on one transaction from 
what would be due from him on the other. The learned advocate 
for the plaintiff contends that there being no actual sale of the 
Premier Oil Mills shares but only a contract, it was the: duty of 
the defendant when the contract was repudiated or broken to 
reduce the loss by re-selling the shares in open market, and accord- 
ingly the defendant can only claim the difference between the 
contract price and the price which these shares would have fetched 
in open market on the date when the breach was committed by 
the plaintiff. His argument is that the defendant was not en- 
titled to wait for two years longer and then claim to deduct the 
difference between the contract price and the price which then 
prevailed, from the profit which the plaintiff had made on the 
transaction of francs. He is prepared to concede that a merc 
failure to take ovér delivery of shares in December might not 
amount to a breach, and contends that at the best the breach 
took place on the 22nd of February, 1921 when the transaction 
was repudiated by the plaintiff. What the defendant has done 
is to settle the account privately at home and to allege that over 
Rs. 6,000 were due to him which he was prepared to forego. He 
has not filed any statement of account which would show that 
his calculation was correct. We have already referred to his 
ambiguous statement as to whether he had given credit for any 
dividends that he might have received during the interval. 


On the other hand, the learned advocate for the defendant has 
argued that under Section 78 of the Indian Contract Act the sale 
was complete by mere offer and acceptance inasmuch as both 
delivery and payment were to be postponed to a future date. 


Section 28 of the Indián: Companies Act (Act VII of 1913) 
provides that the shares or other interest of any member m a 
company shall be movable property, transferable in manner 
provided by the articles of the company. Section 17 authorises 
a company to frame articles of association and adopt all or any 
of the Regulations contained in Table A in the First Schedule. 
The Articles of Association of the Premier Oil Mills Company 
were apparently not produced before the court below, and at 
the last hearing of this appeal we directed*the learned counsel 
for the parties to produce them before us. The defendant has 
not produced any copy of such articles of association, but the 
learned advocate for the appellant has put before us a -printed 
copy:of such articles of association, which however is not a regular 
and certified copy. It does contain provisions similar to those in 
sections 18, 19 and 200f Table A in the first Schedule. We have 
not allowed this printed copy to be brought on the record, but in 
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the absence of anything to show to the contrary we presume 
that the regulations contained in Table A of the first schedule 
attached to the Indian Companies’ Act govern this company also, 
If it was the defendant’s case that this company had in any way 
modified or altered those regulations it was undoubtedly his duty 
to prove that this was so. Regulation No. 18 provides that the 
ihstrument of transfer of any share in the company shall be execut- 
ed both by the transferor and the transferee and the transferor 
shall be deemed to remain holder of the share until the name of 
the transferee is entered in the Register of members in respect 
thereof. Regulation 19 provides that the share shall be transferr- 
ed ina particular form. Regulation 20 authorises the directors 
to decline to register any transfer of shares, zot being fully paid 
shaves, toa person of whom they do not approve, and may also 
decline to register any transfer of the shares on which the company 
has a dien. The learned advocate tor the plaintiff contends 
that the Companies’ Act.is a Special Act and provides a special 
mode of transfer of shares of the company, and that unless 
that method is adopted no transfer in law takes place. He also 
contends that the Regulations being part of the law by virtue of 
section 28, the transferror must be deemed to remain holder of 
the share until the name of the transferee is entered in the register. 
On the other hand, the contention on behalf-of -the defendant is 
that these regulations and articles of association are meant for the 
management of the company itself and they govern the members 
of the company, but that they do not in any way affect the rights 
of private dealings as between the transferror and the transferee, 
and that such rights are governed by the Contract Act. On 
behalf of the plaintiff reliance has been placed on several English 
cases and particularly on the case of London Founders Association 
v. Clarke(*) where it was laid down that in a contract for the sale 
of the shares of a company there was no implied covenant that 
the transferor's name would be registered by th> directors’ of the 
company. Similar observations are to be found in the cases of 
the Muir Mills Co. Ld. of Cawnpore vw. T. H. Condon(*) and 
Bahadur Singh V. Shiam Sunder Tug(*). On the authority of 
these cases it is contended that the registration by the company 
is a subsequent act which in nò way affects the completion of the 
sale of the shares. We might point out that to say that the 
registration of the transferee’s name is no part of the contract 
between the transferor and the transferee, is not the same thing 
as saying that sale can take place even withgut registration. 
If the transferor does not undertake to get the name of the trans- 
feree registered and indeed when the objection to the registration 
of the transferee’s name may be on account of the directors, dis- 
approval of him, there may not be any such implied undertaking. 


(1) [1888] 20 L. R., Q. B. D., 576 (2) I.L. R., 22 All., 410 
(3) LL. Ra 36 All., 365 


VOL. XXVI] HIGH COURT 639 


The question to be considered really is, whether a sale can take CIVIL 
place before the registration, or even before any instrument of 
transfer is executed or- the share certificates are handed over 
to the transferee. The learned advocate for the appellant has ALFRED 





: w 
drawn our attention to the case of Nanney è Morgan('), where Berens 
it was held that non-compliance with the rules of the company vmo o 

L.C. 
for the complete transfer of a share prevented the share from BE SOUZA 





legally vesting in the transferee, though belonging in equity to` 
him. Our attention was also drawn to Buckley on the Companies Suleiman. J. 
Act, roth edition, page 586 where it is stated that a transfer not 

in compliance with the requirements of the articles of association 

carries to the person whose name is subsequently filled in as 

transferee not only the equitable but also the legal interest mean- 

ing the legal right to call upon the company to register the trans- 

fer, but there is no legal title to the share until registration 


In our opinion it is not absolutely necessary in this case to 
decide the general question whether if there were a conflict 
between the Contract Act and the Companies’ Act the latter 
should prevail, or whether the sale of shares can take place between 
the transferor and the transferee under the Contract Act, while 
no such sale can be recognised under the Companies’ Act. As 
pointed out by us this is a case where the goods were not definitely 
ascertained in June, 1920 when the contract wasmade. Even 
under section 78 of the Indian Contract Act no sale can be effect- 
ed by mere offer and acceptance, even fora definite price, when 
the goods have not been accertained. Section 82 clearly provides 
that where the goods are not ascertained at the time of making 
the contract of sale it is necessary to the completion of the sale 
that the goods shall be ascertained. The illustration to that 
section also makes it clear that even if the goods exist but are 
mixed up with other goods of the transferor there 1s no ascertain- 
ment so long as they have not been separated and ear-marked. In 
the case of Jamil v Moolla Dawood (°) where shares of the British 
- Petroleum Co. Ld. had been contracted to be sold, their Lord 
ships of the Privy Council at page 96 remarked “The seller was 
and remained the legal holder of the shares” and held-that . 

“section 73 of the Indian Contract Act was but declaratory of the tight 

to damages which was based on the principle that ın a contract for sale of 

negotiable securities the measure of damages was the difference between 
the contract price and the market price at the’ date of the breach with an 
obligation on the part of the seller to mitigate the damages by getting the 
best price he can at the date of the bieach, that it was the duty of the 
person claiming damages to take all reasonable steps to mitigate the loss 
consequent upon the breach and cannot claim as damages any sum which 
` is due to his own neglect. But the loss to be ascertained is the loss at 
the date of the bieach, and ıf at that date he could do something or did 
(1) 37 Ch. Div., 346 (2) [1916] 14 A. L. J. R., 89. 
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something which mitigated the damage the other party was entitled to the 
benefit of it” 


Still more clearly their Lordships have made the same pronounce- 


ment in the case of Maneckjt Peston;t Bharucha v. Wadtlal Sara-. 


bhai & Co.{') At page 659 their Lordships remarked that 
“It was quite true that the full property in shares ın a company is only 
in the Legistered holder, and that an unregistered transferee had not a 
perfected right of property which he would have had if he had been the 
registered holder of the shares which he was selling, the company is en- 
titled to deal with the shate-holder who 1s on the register, and only a 


personewho is on the register is in the full sense of the word owner of ~ 


the share’’. 


It was also held that the word ‘goods’ as defined in the Indian 
Contract Act included every kind of movable property, including 
shares of the company, and that section 78 might therefore be 
applicable. In that case also the goods which had been contract- 
ed to be sold were so many shares of Alcock Ashdown and Co. 
Ltd., deliverable in the following month, and not of any particular 


shares. Their Lordships held that the goods were not ascertain-_ 
ed goods at the time of the contract. But as soon as the broker. 


handed over the certificates and the transferor and the transferee 
accepted them and gave a cheque, the goods became ascertained 
goods, and the sale was complete and the property passed. 


In the present case we have already remarked that the goods 
were not ascertained at the time of the contract. The defendant 
has further admitted that the shares remained standing in his 
name, and that they were never transferred to the plaintiff’s name 
and that the plaintiff also never received any dividend. The 
defendant on his own showing did not do all that he could have 
done, and neither executed any deed or instrument, nor got the 
shares transferred to the plaintiff. It is therefore impossible to 
hold that the legal title to the shares passed to the plaintiff and 
that the latter became the full owner thereof. The transaction 
really amounted to a mere contract and a breach of it was com- 
mitted by the plaintiff. 


In view of the provisions of section 73 and the observations 
of their Lordships of the Privy Council in the first case cited 
above, it is clear that the measure of damages. would be the 
difference between the cgntract price and the market price at the 
time when the breach took place, and that it was the duty of the 
defendant to reduce the’loss as much as possible. “We are accord- 
ingly clearly of opinion that the defendant is not entitled to claim 


credit for the entire difference between the contract price and - 


the price of those shares in April, 1922 more than one year after 
the breach. The defendant was only entitled to claim the 
difference between the contract price and the price of those a 


(1) [1926]J'24 A. L. J. Ru, 657. _ 
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on the 22nd of February, 1921 when the plaintiff repudiated the 
transaction, and declined to take those shares. If the defendant 
did not sell those shares in the market but kept them with him, 
he took the risk upon himself and he is not entitled to charge the 
plaintiff with the further loss which he suffered. 


It is also clear that the defendant had not power to ‘put an 


end to the whole affair’. He was undoubtedly acting as agent of i 


the plaintiff so far as the purchase of the francs was concerned 
and he was bound to render account. It might be that on a pro- 
per account being rendered nothing remains due to the plaintiff 
from the defendant ; but that is no justification for refusing to 
render account. We are unable to make out how the court below 
dismissed the suit in its entirety without calling upon the defend- 
ant to render account in court, specially when he could not make 
a definite statement as regards the way in which he had calculated 
the account. i 


Mr. Peare Lal Banerji on behalf of the appellant accepts the 
liability of his client to give credit to the defendant for the loss 
which he suffered on account of the breach by the plaintiff of the 
contract to purċhase the Premier Oil Mills shares up to the 16th 
of April, 1922, and expresses his willingness that that amount 
should be deducted from anything that is found due to his client 
on account of the purchase of the francs. The defendant would 
be entitled to add interest at 6 per cent. per annum on the amount 
ot his loss from the 22nd of February, 1921 onwards up to the 
date of the receipt of the money realised from the conversion of 
the francs. On this last-mentioned date this amount would have 
to be deducted from the amount received and the amount due on 
the promissory note with interest at the contractual rate will also 
have to be deducted and the remaining balance, if any, would be 
paid to the plaintiff. Interest” at six per cent. per annum will be 
calculated on this balance till the date of realisation. 


The argument of the learned counsel for the respondent that 
the. plaintiff is estopped by his acquiescence from getting this 
amount does not appeal to us. We have in fact found that no 
letter of the 16th of April, 1922 was sent Even if any such 
letter had been sent a mere omission to reply to it would not 
amount to an estoppel, particularly when the plaintiff had before 
that date repudiated the transaction on the 22nd of F ebruary, 
1921 and had also in January, 1922 sent ą registered notice through 
counsel. 


We accordingly allow this appeal, and setting aside the decree 

of the court below pass a preliminary decree under Order 20, 

rule 16, Civil Procedure Code calling upon the defendant to 

render account of the transaction of the purchase of francs to the 
plaintiff and to deduct from the amount due to the plaintiff an: 

loss which he may have suffered on account of the breach of 
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contract to purchase the Premier Oil Mills shares up to the 22nd 
,of February, 1921. The actual account will be calculated before 
“the final decree is passed and the parties will be at liberty to 
- produce further evidence on the point. As.regards costs we are 
of opinion that inasmuch as neither party disclosed the whole 
truth before the court they should bear their-own costs in the’ 
court ‘below and costs in this court up to this stage. 


Appeal allowed 
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KONAMMAL (Plaintiff) 
versus 


_ ANNADANA JADAYA GOUNDER (Defendant) * 


Tadici esiate—Joint family property, when acqutred—Burden to 
’ prove separation rests on the person who sets it up—Test to be 
applied to determine separation. 


Where the impartible estate was at one time the joint property 
of a family consisting of the descendagts of the common ancestor 
of the defendant and the last holder, %ełd, that it is incum- 
bent on the plaintiff to adduce satisfactory grounds for holding 
that the joint ownership of the defendant’s branch in this estate 

- was determined so that it became the separate property of the 
last holder’s branch. . The test to be applied was whether the 
facts showed a clear intention, expressed or implied, on behalf 
of the junior members of the family to give up their chance of 
succession to the impartible estate. 

The fact that the members of the joint family or of. any 
branch of the family have exercised their right of partition over 
their partible property should not be held to divest them of 
their interest in the impartible estate over which they have no 
right of partition. 


‘‘appran from a decision of the High Court of Judicature at 


Madras. 


K. V. L. Narasimham, for the appellant. 
L. De Gruyther, K. C. and K. Brown, for the respondent. 


* The following judgment was delivered by 
SIR JOHN WALLIS.—This litigation is concerned with the 


_right of succession to the Jadaya Gounder Jaghir or Chinna 
Tiruppadi Hill Polliem, as it was formerly known, in the South 
Arcot District of the Madras Presidency. These ancient Polliems 
in Southern India havé always been held to be impartible, and 
this estate has now been included in the schedule of impartible 
estates to the Madras Impartible Estates Act II of 1904. 

“It is -therefore according to the definition im section 2 of the 
Act “an estate descendible’to a single heir and subject to the 
other incidents of impartible estates in Southern India”, and the 


*P.C. Ai No, BE of 1924, 


` ‘ 
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whee 


VOL. XXVI] -> PRIVY COUNCIL : 643 


proprietor of the estate is “the person. entitled to the. possession 


thereof as single heir under the special custom of the family or - 


locality in which the estate is situated, or if there be no such. 
family or local custom under general custom regulating the succes- 
sion to impartible estates in Southern India”. 

This statutory definition would appear to be in entire accord- 
ance with what has often been laid down by this Board, that 
these impartible estates are the creatures of custom, and 
with the decision in the Shivagunga case, (*) that where no 
special custom is proved, the customary law of succession is to 
be found in the Mitakshara, which is the general customary law: 
in this part of India, “with such qualifications only as flow from 
the impartible nature of the subject,’ and that, consequently, in 
applying this law the impartible estate, though in the sole enjoy- 
ment of the holder, is to be regarded for the purposes of succes- 
sion as the joint property of the holder and his family and as passing 
by survivorship, unless it is shown to be the separate proper- 
ty of the holder or his branch, in which case it is descendible 
according to the rules of the Witakshara as to separate property. 

In this case the first plaintiff, who is the mothcr of the last 


holder, claims the estate as the nearest heir to his separate pro- ' 


perty, whereas the defendant, who is a distant male agnate, claims 
to succeed to it as joint family property. 

The plaint included an alternative claim by the second plaint- 
iff, who is the son of the first plaintiff’s sister under a will made 
by the last holder. This claim has been rejected rightly in both 
the lower Courts as section 4 of the Impartible Estates Act res- 
trains the proprietor from making any alienations to enure beyond 
his own life-time except for necessary purposes, except in so far 
as sub-section (3) preserves his rightto provide for the succession 
to the estate in default of ‘heirs. i m 

As regards the first plamtiff’s claim, the District Court held 
that the estate was the separate property of the last holder and 
decreed her suit, but this decree was reversed by the High Court 
of Madras, who held that -the first defendant was entitled to 
succeed, as the estate had not ceased to be the joint property of 
the family of the last holder and the first defendant. 

It will be convenient, in the first place, to refer briefly to the 
history of the estate, to set out the pedigree showing the descent 
from a common ancestor, and to show how the present case arose 

It appears, as the result of inquiries made by the Inam Com- 
mission in the sixties of the last centur}, the results of which are 
embodied in the Inam Register, Ex. 3, that the estate consists of 
forty villages in the hilly tracts of the Kallikurichi sa/ug of South 
Arcot, and had been granted by a former government for services 
rendered to one Ramappa Jadaya Gounder, a remote ancestor of 
the then Poligar Lakshmanappa Jadaya Gounder. 
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It is also recorded in the Register that in 1813, shortly after 
the introduction of British Rule, the then Poligar was recognised 
as exempt from payment of revenue. In view of this fact and of 
the long and undisturbed enjoyment of the ‘family, it was recom- 
mended that the forty villages, which are described in the Register 
as serva or tax free inam, should be enfranchised subject to the 
imposition of an annual quit rent of one-eighth of the income then 
derived from them by the Poligar, which was treated as the assess- 
ment in view of the fact that the villages had never been surveyed 
or assessed Under the very primitive conditions, which still 
exist, the income of Rs. 1,800 was shown to be derived from a 
plough tax, certain poll taxes, and jungle rent and tree tax. The 
recommendation was adopted by the Inam Commissioncr on the 
22nd October, 1868, and an inam patta or permanent grant was 
accordingly issued to the Poligar. 


The following pedigree taken from the judgment of Ramesam, J., 
in the High Court, shows the descent of the family from the 
common ancestor, the Poligar Lakshmanappa Jadaya Gounder, 
who died in 1822. - 

Lakshmanappa I (29th Jaghiidar). 














Ramappa. = Annadana I Vengappa. Kannappa. 
| es 1820-1860 
. | | | (30th Jaghir- 
Kannappa Lakshmanappa Muthiyappa. dar). 
(R. 2). Jadayapp 
(R. 7). 
TLakshmanappa | | j 


(R. 3). Konappa Ramappa Laksh- Vadamalai Lakshma- 





(Hill Munsif (R. 5). manappa (P.W 8). nappa II 
alive R. 4). (R. 6). 1860-1866, 
- (31st Jaghii- 
| dar). 
| | 
Tirumalappa. Kannappa 1 
(D.W.2). | 
7 if Annadana II 
| (32nd Jaghir- 
dai). 
(1866-1901) 
(R. 1). 
Annadana Muthusamı Perumal M. Konammal, 
(Defendant). (alive). e @ive). 
Narayanappa 
(33rd Jaghir- 
dar): 


(1901-1914). 
The letters R. 1: R. 2 show the persons entered under the 
heading “Surviving heirs of the present incumbent” in the order 
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mentioned in the Inam Register already mentioned. 


Lakshmanappa I, who died in 1822, was succeeded by his 
second son Annadana I, described as the 30th Jaghirdar, who 
died in 1860. The circumstances under which his elder brother 
Ramappa was set aside were investigated in the suit” brought in 
1875 by Annadana’s grandson, Annadana II the 32nd Jaghirdar 
to recover the estate from his cousin Lakshmanappa who was 
the grandson of Ramappa and grandfather of the first defendant 
here, and had taken possession of the estate during his minority 
and claimed to be rightful heir. 


In that case the High Court in Reg. Appeal 116 of 1876, on 


appeal from the judgment of the Subordinate Judge at Cuddalore ` 


in O.S. No. 7 of 1875, were inclined to think that in 1820, two 
years before his death, Lakshmanappa I had relinquished the 
estate to his second son Annadana because his eldest son Ramappa 
was of weak intellect and Ramappa’s son Kannappa, if then bom, 
an infant of tender years ; and they found as a fact that by an 
arrangement between the Poligar and the adult members of his 
family the Polliem was transferred to his second son Annadana, 
and that information of this was given to the revenue officials 
and was recorded by them. They found also that after Annadana’s 
death in 1860 he was succeeded as of right by his son Lakshman- 
appa II alias Narayanappa, and that his claim was not chal- 
lenged by the defendant in the suit, who was then 33 years of 
age. : 

The High Court also found that at the death of the Poligar 
Lakshmanappa alias Narayanappa in 1866, leaving a son Anna- 
dana, then aged 3 years, the defendant had succeeded in getting 
himself recognised and installed as Poligar, but that what happened 
did not give validity to the defendant’s title or affect the plaintiff’s 
right to hold the estate which by inheritance had passed to him on 
his father’s death. There was thus a clear decision that as be- 
tween the two branches the right of succession was in the junior 
branch. Itis also clear, and has been rightly decided by the 
lower courts, that no question arose in that case as to whether 
the effect of the supersession of the senior line in 1820-had the 
effect of separating them from the junior branch, and that conse- 
quently that question is not ves judicata in the present case by 
reason of the judgments ın that case. 


The Inam Register, which was compiled before 1866, shows 
the Poligar as still residing on Chinna Yirhppadi Hill, but some 
time prior to the institution of the suit just referred to the minor’s 
mother removed him to the plains ; and he afterwards took up his 
residence there in the village of Akkarayapalaryam. The remain- 
ing members of the family continued to reside in the family home at 


Chinna Tiruppadi, which consisted of a number of thatched build- _ 


ings, one of which, known as the kutcheri or office, was allowed 
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to fall into ruins after the Poligars had ceased to reside there. 
The Jaghirdar Annadana II died in 1901, and was succeeded by 
his son Narayanappa, who died in 1914, when this branch of the 
family became extinct in the male line. Thereupon Annadana, 
the present’ defendant, who belongs to the senior branch of the 
family took possession of the estate claiming to have succeeded 
by survivorship, and was subsequently sued by Narayanappa’s 
mother, Konammal, the present plaintiff, who alleged that the 
estate was the separate property of her deceased son and that she 
was entitled to succeed to it. 


The onus of proving that the estate had become the separate 
property of the junior branch was on the plaintiff, who based the 
claim in the plaint on the following grounds : (1) That Annadana 
(tne 30th Jaghirdar) and his descendants had all along owned and 
held the estate as their separate and absolute property ; (2) that 
they had also acquired a title by adverse gossession ; (3) that the 
ist defendant’s claim was barred by res judicata by reason of the 
judgments and decrees of the Small Cause Court at Cuddalore in 
1875, and of the High Court of Madras in 1876; (4) that the 
late Jaghirdar and his ancestors were separated from Ramappa and 
his descendant, and in any case after the proceedings of 1876 and 
by their subsequent conduct there had been a complete separation 
between the two branches: and (5) that the late Jaghirdar and- 
his ancestors had been holding the estate as their separate and 
absolute estate to the knowledge and with the acquiescence of 
the senior branch. 


All these allegations were denied by the rst defendant and 
formed the subject of the 3rd, 4th and 8th issues which cover all 
the questions raised before their Lordships. 


3. Was the Jaghir held by Annadana Jadaya Gounder and his 


_ descendants as their separate estate and absolute ae So assert- 


ing an exclusive title to themselves? 


4. Has there been a separation of status Dii the -different . 
branches of the family, as alleged by the plaintiffs, or are the 
families still joint ? 


8. Is the 1st defendant's claim to succession affected by the 
rule of ves judicata by the decision in O.S. 7 of 1875, in the file of 
the Sub-Court, Cuddalore ?’This issue has already been disposed of. 


As to what constitutes separation, it is clear that where an 
impartible zemindari«has been acquired by the last holder or his 
branch as a self acquisition, the other undivided members of his 
family take no interest in it and it descends as the separate pro- 
perty of the acquirer. That was what happened in the Skivagunga 
case, (1). On the other hand, it is also well settled that 
as regards an impartible estate which was orhad to be considered 


(1) 9M.I.A., 539 
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joint family property, a member of the joint family might become CIVIL 
separate with regard to it so as to lose his right to succeed to it by 
survivorship. Thatis what happend in Pertasami v. Periasami (’) — 
where a member of the joint family, believing himself to be next in KONAMMAL 
succession to the larger zemindari of Shivaganga, joined ina settle- aynapana 
ment under which he was held to have renounced all claims to the Japayae 
lesser zemindari.- Or, again, an impartible zemindari might by GOUNDER 
consent be settled on a particular branch of the family as their S» joan 
separate property, as in Ranganayakamma v. Ramaiya (È). Wallis 


. The question in the present case is whether the evidence shows 
that the estate had become the separate property of the junior 
branch ; and it may at once be observed that in dealing with it the 
District Judge was at a disadvantage, as compared with the High 
Court, because he had not the guidance of the judgment of their 
Lordships delivered by Lord Dunedin, in Baijnath Prashad Singh 
v. Tef Bali Singh(’). Prior to that decision the authority of the 
earlier cases which proceeded on the footing that the estate though 
impartible must still be regarded as joint family property for the 
purposes of succession had been shaken by the decisions of the 
Board in Sartaj Kuari’s case (*)and the first and second Pitrapur 
cases (°) and (°) in which it was held that the holder for the time 
being had an unrestricted right of alienation ¢xter vzvos or by will 
and that the junior members of the family had no right to main- 
tenance out of the estate not based on custom. 

Further, in the Courts below the appellant relied on two 
decisions of this Board not long before Lord Dunedin’s judgment, 
Thakurain Tara Kumari w. Chaturbhuj Narain -Singh (€) 
and the. Bettiah Raj case(*). Inthe former case it was held 
that an impartible estate had become the separate property 
of one branch of the. family by reason of a number of 
facts showing that the two branches had become separate. This 
case cannot now, in their Lordships’ opinion, be treated as laying 
down any proposition of law for the purposes of the present case, as 
it does not deal with the question whether an impartible estate is 
to be treated for purposes of succéssion as joint family property or 
with the legal consequences that follow if it is. e 

The Bettiah Raj case went much further and contains observa- 
tions denying that the junior, members of the family have any 
coparcenary interest in the impartible estate even for purposes 
of succession, but these observations have been explained in Lord 
Dunedin’s judgment. ~- e. 

In the light of these -authorities the District Judge, on a 
consideration of the very voluminous but often irrelevant evidence 
adduced by both sides, as to the Jaghirdar’s relations with the 
other members of the family from the time the defendant’s ances- 


(1) 51. A. 61 (2) ‘5 Cal. L. R., 439 (3) 481. A., 195 
© 12.44) J.D. R..1Q.Al:, 272 (5) 261. A., 83 (6) 45 I. A. 148 
. (7) 421. A „ 192 Nae i awe (8) 24.C, W. N., 857 
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Civil tor was set aside in favour of his younger brother, arrived at the 
conclusion stated in paragraph 94 of his judgment, that there 
was not the slightest reason tọ believe that the family of the 
KONAMMAL defendant and that of the Poligar were joint or had been joint for 
Annapana 2 long time. 
ae ane When the case came before the High Court the whole question . 
as had been reconsidered in the judgment delivered by Lord Dunedin 
Sir John in Baijnath Prashad Singh vw. Tej Bali Singh (supra) , and it had 
Wals been laid down that the earlier decisions as to the right of succes; 
sion’ were not affected, and were not intended to be effected by 
the line of decisions already mentioned, and that for purposes of 
succession an impartible estate must still be considered joint family 
property unless it were shown,to be separate. It being estab- 
lished in' the present case that this impartible estate was at one 
time the joint property of a family consisting of the descendants | 
of the common ancestor of the defendant and the last holder, it is, 
in their Lordships’ opinion, incumbent on the plaintiff to adduce 
satisfactory grounds for the holding that the joint ownerships of 
the defendant’s branch in this estate was determined so that it 
became the separate property of the last holder's branch. 


Now reviewing the cases which are collected and examined in 
the careful and exhaustive judgment of Ramesam, J., in the High 
Court, or referred to in the argument before their Lordships, it 
will be found that in the early decisions of the Board, which have 
now been reaffirmed in the leading case, the test applied was 
whether the facts showed a clear intention to renounce or to sur- 
render all interest in the impartible estate. ' i 

Thus in Chowdhry Chintamun Singh v. Musamat Nowlukho 
Konwasi (+) where there had been to some extent a separation in 
the family, it was held that the question was, whether the plaintiff’s 
father and his branch had waived the right of succession and had 
impressed upon the taluga the character of separate property. 


Again, in Periasami v. Periasami (supra) it was held on 
the facts that Muthu Vaduganatha Tevar, conceiving that he 
was entitled to succeed to the important zemindari of Shivagunga, 
had renounced for himself and his offspring all interest in the 
small and dependent Palaiyam of Padamatur, thus, in the words 
of their Lordships in the ‘second Maragunty Palaiyam case (°), 
“manifesting his intention to separate himself and his descen- 
dants completely from fhe Palayam ”. On the other hand, in 
Rajah Yanumula Venkayamah v. Rajah Yanumula Boochia 
Vankondora(*) it was held that when Bapamdora, a junior 
member of the family, drove out the fifth Mansabdar, who 
had quarrelled with his overlord and involved the family in 
difficulties, and himself became the sixth Mansabdar, he must 
be held to have taken possession for the undivided family, and > 


G) 2 I, A., 263 (2) ILL. R, 4 Mad, 250 (3) Ig M.I. A., 333 
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that ithad not thereby become the separate property of Bapam- CIVIL 
-dora himself and his descendants,so as to exclude the other ious 
members of the family from the right of succession. Similarly — 
in the Navagunty case (supra), where the elder brother, KONAMMAL 
Krishnappa, had stood aside and allowed his junior brother, ANNADANA 
Kuppi, to assert‘and to enforce the claims of his branch to JaDaya, 
' succeed to the Polliem, their Lordships held that this transaction GOUNDER 
did not render the impartible estate the separate property of Sır Jon 
Kuppi and his line, but was “consistent with the enjoyment by Wals. 
the other members of the family of their coparcenary interests 
represented by their enjoyment of maintenance and possibility of 

succession ”, and later on when construing a deed executed by 

the elder brother, their Lordships observed that it “cannot be 

held that he intended to renounce all claim on the part of himself 

and his heirs to the succession if it opened by reason of the 

extinction of the line of Kuppi’’. 


Those authorities, in their Lordships’ opinion, go far to 
support the inference deduced by Ramesam, J., from an examina- 
tion of the cases that in order to establish that an impartible 
estate has ceased to be joint family property for the purposes of 
succession, it is necessary to prove an intention expressed or 
implied on behalf of the junior members of the family to give 
up their chance of succession to the impartible estate. 


Their Lordships will now proceed to deal with the grounds 
of separation relied on in this case. It is,in their Lordships’ 
opinion, clearupon the foregoing authorities that the fact that 
the defendant’s ancestor was set aside in favour of the younger 
brother, Annadana and his line in 1820 in the circumstances 
already stated, is not ot itself sufficient to show that Ramappa’s 
line thereby lost their rights as members of the joint family to 
succeed to the estate on failure of Annadana’s line. 


It only remains to be considered whether anything else has ` 
happened to produce sucha result. It was contended for the 
appellant that, though there had never been any formal partition, 
the evidence showed that there had been a separation between 
the senior and the junior branches of the family, and also that 
the detendant’s branch had become divided zzter se, and that, in 
either event, the defendant’s branch had lost their right of 
succession to the estate. Now once it is established—as it must 
now be taken to be—that for the purposes of succession an 
impartible estate may be joint family property, it is difficult to 
see upon what principle the fact that the members of the joint 
family or of any brgnch of the family have exercised their right 
of partition over their partible property should be held to divest 
them of their interest in the impartible estate over which they , 
have no right of partition. It certainly cannot be put upon the 
` 'ground of surrender or renunciation, for there is nothing in the 
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fact of these partitions of their partible property to suggest any 
intention of renouncing their rights of succession to -the im- 
partible estate, nor do they receive any consideration for such 
renunciation. In Malabar, where all joint property is impartible, 
it is a matter of everyday occurrence for a female member of the 
tarwad and her descendants to acquire and hold property as a 
tahvizi or sub-tarwad without their rights of property in the ° 
main tarwad -being in any way effected. Further, to lay down 
that members of a joint family could not partition their partible 
property without losing their rights of succession in the impartible 
estate would impose on these families a restriction on the free 
right to partition which has been so fully recognised by the 
decisions of this Board in recent years. Those decisions, which 
have been cited for the appellant, affirm the nght of any adult 
member of the joint family to become divided in interest as to 
his share in the point property by a clear expression of his in- 
tention to divide, but there would not appear to be anything 
in these decisions of which the latest is Palant Ammal v. 
Muthuvenkatacharla Moniagar () „to support the plaintifi’s con- 
tention, On the other hand, it is in conflict with the ex- 
press decision of this Board in the Challapalli case (°). 
In that case the plaintiff, who bad sued for partition of a 
zemindart and other properties, and had failed as to the semin- 
dari, which was held to be impartible, but had succeeded as to 
the other properties, was held not to have lost thereby his right 
to sue for maintenance out of the impartible estate on the 
ground that it had ‘become the separate property of the holder. 
“Tt is true”, their Lordships say, “ that in that suit 4 decree 
was made for partition of a portion of the family property, but 
it was a very inconsiderable portion, and had no relation 
whatever to the zemindari estate”. It has been contended that 
the weight of this decision is affected by the fact that it recognises. 
aright of the junior member to maintenance which has since 
been negatived by the decisions of this Board. It is, however, 
clear that exactly the same question would have arisen if the 
claim had been to succeed as next heir instead of for maintenance, 
ahd that the decision would have been the same way. 


In the present case the High Court, differing from the Dis- 
trict Judge, have held that no separation has been proved either 
between the two branches or between the members of the first 
defendant’s branch iter se. Their Lordships agree with that 
decision. A great deal of evidence had been adduced in the 
Trial Court as to whether the two branches had continued joint 
in food, worship and estate. Ramesam, Jt, a Hindu Judge 
necessarily of great experience in such matters, has pointed out 
that in Southern India evidence as to separate food and the 
absence of joint worship is of very little weight. As regards 

(1) 521. A., 83 i (2) I.L. R., 24 Mad., 147 
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worship, there is practically no joint family worship, and the aide 
evidence which was adduced as to whether or not the defendant’s 
branch had any partassigned to them in the annual festival of the — 
local temple in which the Jaghirdar took a prominent part had KONP UMAY 
no bearing on the present question. Similarly, as regards food, ANNADANA 
Ramesam, J. has pointed out that it is not the practice for the JADAYA, 
junior branches of the family to live with the owner of an GOUNDER 
impartible estate, and that no inference as to separation can be Sır John 
drawn from separate living. In the present case, what happened Wallts. 
was that the members of the first defendant’s branch continued 

to live in the old family residence on Tiruppadi Hill in houses 

closely adjoining the so-called palace of the Jaghirdar, while the 

Jaghirdar ceased to reside ın the hills and acquired a new 

residence more to his taste in the plains. The position of the 

junior members was in no way altered ; they went on living as 

they did before, and continued to enjoy the privilege of cultivat- 

ing land free of the plough tax and poll tax levied on the other 
inhabitants, a privilege which in the primitive conditions obtaining 

in these hills was equivalent to maintenance. They also on such 

occasions as marriages as members of the Jaghirdar’s family 

received contributions from the inhabitants of the same kind as 

those received by the Jaghirdar himself. 


. As regards the alleged separation of the members of the first 
defendant's branch zaer se, the evidence was equally unsatisfac- 
tory. One of them, a Hill Munsif, and his brother went to live 
where their duties and business took them. There was also some 
evidence that some members of this branch of the family pur- 
chased provisions in the plains, it was suggested, on their own 
account, and also effected some sales of produce. 


Their Lordships agree with the learned Judges of the High 
Court that this is evidence of a very trivial and inconclusive kind. 
As pointed out for the respondent, the facts proved in this case 
are not nearly so strong as the facts which were held by the 
Board to be insufficient to establish separation in Chowdhry 
Chintamun Singh v. Musammat Nowlukho Konwari (supra) 
and Raja Virarara Thodhramal Rajya Lakhshmi Devi Garurv. 
Raja Vivarava Thodhramal Surya Narayana Dhutrazu(*). In 
the latter case there had been separate living for no less than 
seventy years. 


For these reasons their Lordships are of opinion that the 
appeal fails and should be dismissed Wit costs, and they will 
humbly advise His Majesty accordingly. 
ne Appeal dismissed 
Hy. S. L. Polak. —Solicitor for the appellant. 
Douglas Grant & Dold—Soilicitors for the respondent. . 

(1) 241, A., 118 
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. 


HITENDRA SINGH, SINCE DECEASED (NOW 
REPRESENTED BY JAGDISH NANDAN SINGH) 
AND OTHERS (Plaintiffs) 
VEVSUS 


‘  MAHARAJADHIRAJ Sir RAMESHWAR SINGH 
BAHADUR AND ANOTHER (Defendants) * 


Gift, for consideration—Hiba-bil-ewaz— By husband to wife—Lipe- 
estate not to be implied, tf words clearly convey all rights of owner- 
ship. 


Where a husband makes a gift for consideration—Azda-bel- 
awaz—of two mauzas to his wife, in the following words:— ‘ The 
said Musammat should have and hold possession of the gift 
properties and enjoy the produce thereof generation after 
generation, and I, the executant and my heirs and represen- 
tatives neither have nor shall have any demand or dispute with 
respect tothe gift properties or the consideration thereof as 
against the said Musammat, her heirs and representatives, eld, 
that the wife took the property in full right of ownership. 


APPEAL from a derision of the High Court of Judicature at 
Patna. 


Sir G. R. Lowndes, K. C. and G. D. McLair, for the appel- 


lants. 


W. H. Upjohn, K. C. and B. Dube, for the respondents. 
The following judgment was delivered by 


MR. AMEER AL1.—Their Lordships do not consider it neces- 
sary to call upon the respondents in this case, as the question 
for determination lies within a small compass and they have no 
doubt on the answer. The facts which have given rise to this 
litigation are fully stated in the judgments of the Courts in India; 
but a short resume is necessary to elucidate how the question has 
arisen in this case. 


It appears that one Durga Dutt Singh, who owned 74 annas 
sHare of the village of Laheri which he held under a babuana 
grant in the district of Darbhanga, found himself considerably 
involved in debt in 1876; and his property was threatened with 
sale in execution of decrees against him. In order to pay off 
the debt which amounted to over Rs. 41,000, he professed to 
transfer to his wife Anurgin Bahuasin the property in suit for a 
consideration of Rs. 41,000. The transaction between husband 
and wife is, in these proceedings, called a Aéba-btl-ewaz, and the 
question for determination turns upon the construction of this 
document. 

The-debt for which the transfer was ostensibly executed was 

* P.C A. No. 86 of 1926 
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discharged with the money Durga Dutt Singh obtained under it 
Their Lordships purposely use the word “ ostensibly ” in order 
to leave their decision until later in the course of the judgment. 

On the 15th December, 1890, Durga Dutt Singh and his 
wife, the Bahuasin, executed a decd of mortgage to the Maharaja 
of Darbhanga, now represented by the defendant, in order to 
satisfy certain decrees which were in execution against them ; 
and as security for the principal and interest mentioned in the 
bond, they hypothecated the same share in Taluka Lahen. This 
mortgage>deed was signed by the second plaintiff on behalf of 
his mother Anurgin Bahuasin and was attested by the plaintiffs 
one and three. 


On the 5th April, 1897, the Maharaja of Darbhanga obtained 
a decree for the sale of the mortgage-properties against both 
Durga Dutt Singh and his wife. In execution of the above decree 
the mortgage-properties were put up for sale on the 21st of May, 
1902, and purchased by the decree-holder with the permission 
of the Court. The application for setting aside the sale was 
preferred by both Durga Dutt Singh and his wife, and various 
grounds were alleged. Whilst this application was pending in 
Court the Bahuasin died (on the Ist February, 1904), and the 
plaintiffs appellants were substituted in her place. 


`The Subordinate Judge of Muzaffarpur, within whose juris- 
diction: the village in suit lay, on the 20th June, 1904, overruled 
the objections and confirmed the sale. His decision was affirmed 
on Appeal by the High Court of Calcutta on the 16th June, 
1906. 
` The present appellants had in the interval brought a suit on 
the 23rd February, 1906, against the defendant in the Court of 
the Subordinate Judge of Muzaffarpur, making Durga Dutt 
Singh, their father, a defendant in the suit. Various allegations 
were put forward in the plaint; but no ground asis now made 
that the Bahuasin, the plaintiffs’ mother, had not a transferable 
estate under the deed of gift of 1876, was put forward. The 
appellants did not proceed with the case ; they applied to the 
Court for permission to withdraw it on certain grounds, to which 
their Lordships do not consider it necessary to refer. 


In spite of the objections of the defendant the Court allowed 
it to be withdrawn with liberty to bring a fresh suit. This Order 
is dated 16th March, 1907. Ea 


The plaintiffs took no action in respect of the property or the 
transaction under which it was purported to be transferred to 
the lady by Durga Dutt Singh, until 1918. The present suit 
was brought on the 24th July of that year in the Court of the 

„Subordinate Judge of Darbhanga. 


In therr plaint they allege that their mother, the Bahuasin 
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was the owner of 7 annas and odd shares in Taluka Laheri under ` 
the terms of the document of the 17th April, 1876, executed by 
their father ; that the latter owed a sum of nearly two lakhs of 
rupees tothe Maharaja of Darbhanga, and that his wife was in 
no respect responsible for the debt, and that “ Durga Dutt Singh, 
taking advantage of his position of authority and influence over 
his wife, mortgaged the property,” and that “she was induced to 
become a party thereunder by a misrepresentation that the hus- 
band’s debts were binding on the-wife”’. 


The Subordinate Judge framed a number of issues relating to 
the title of the plaintiffs, and without trying the facts he held on 
the legal objections of the defendants that the suit was not main- 
tainable. He accordingly dismisséd the action. The case came 
up on appeal to the High Court of Patna, and the learned 
Judges being of opinion that it was necessary that the facts 
should be tried, set aside the order of the Subordinate Judge and 
remanded the case for a trial on its merits. ~ 


The Subordinate Judge then took evidence and gave judg- 
ment. He held that the transfer by the husband to the wife in 
1876 was a Jona fide and not a nominal or illusory transaction. 
He held further that Durga Dutt Singh made over possession of 
the property to his wife in pursuance of the 42ba-b2l-ewaz. 2 


One point arose in the argument’ befere the Subordinate 
Judge in connection with the transfer of 1876, which it is ad- 
mitted had never been previously raised in any proceeding. It 
related, in fact, to the point which their Lordships have to decide ~ 
now, namely, whether under the 42ba-d2l-ewaz, the mother of the 
plaintiffs took an absolute title which entitled her to alienate the 
property conveyed to her. It was contended by the plaintiffs in 
the course of the argument that she had no right to mortgage 
the property in 1890. This view has been accepted by Mr. 
Justice Das, one of the learned Judges before whom the appeal 
came for hearing after the remand. Mr.’ Justice Das held that 


. as Durga Dutt was a - Mithila Brahmin governed by the Mithila 


law, the gift that he made to his wife did not convey to her an 
absolute title giving her the power of alienation and that there- 
fore the transaction was ineffective. Mr. Justice Foster has taken 
a different view. On account of this difference of opinion the 
case went before the Chief Justice Sir Dawson Miller who has 
agreed with Mr. Justice Foster, and has held that on a proper- 


-construction of the document of 1876, full rights were conveyed 


to the Bahuasin by Durga Dutt Singh, and she had an absolute 
title in the property. He agreed with Mr. Justice Foster and 
accordingly dismissed the suit: 

The hiba-bil-ewaz of April 17th 1876, begins with describing 
Durga Dutt Singh as the absolute proprietor of 7 annas 8 gandas 
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of the property. It then recites that there was a decree against 
Durga Dutt for Rs. 41,000 odd. It was under execution in the 
Court of the District Judge. The debtor further states in the 
hiba-bil-ewaz that he was unable to procure money for the pay- 


ment of the decretal amount, and then the decument proceeds as 
follows :— 


'“ As a sale (of the property) will entail loss of the said two Milktat 
Properties on sale, belonging to me, the executant, I, of my own free- 
will and accord, have out of the said two mausas on sale made a gift for 
consideration (Azba-dil-ewaz of 7 annas 8$ gandas share, etc., together 
wilh fruit-bearing and non-fruit bearing trees, Ahars, Pokhars, reser- 
voirs, tanks, Pucca and Kucha Wells, Sair, Salt Sairs, occupied and nn- 
occupied houses of tenants, all Zamindari tights, which I have in my 
possession up to this time, without participation of anyone, to my wife 
Musammat Anuragin Bahuasin on receiving from her Rs. 41,532 as. 6 p. 
8 k. 16 m. 16 in cash and having paid therewith the decretal amount due 
to the said decree-holder got the properties released fiom sale and put 
the said Musammat in possession of the gift properties. -The said 
Musammat should have and hold possession of the gift properties and 
enjoy the produce thereof generation after generation, and I, the execu- 
tant and my heirs and representatives neither have nor shall have any 
demand or dispute with respect to the gift properties or the consideration 
thereof as against the said Musammat, her heirs and representatives, 
Should I, the executant, my heirs -and representatives make any claim or 
put forward any demand in respect of the gift properties or the consi- 
deration thereof the same shall be deemed null and void”. 


Their Lordships have no doubt that it was nota gift pure 
and simple. Upon the findings-of fact arrived at by the Courts in 
India the transfer was for consideration. The consideration was 

` not illusory; it was substantial. Under the Mohammedan law 
a transfer by way of a %iba-bil ewaz is treated as a sale and not 
asa gift. The limitation imposed by the Mithila law, which 
declares that gifts by husbands will only convey a life-iñterest to 
the wife, applies exclusively to pure and-simple gifts, and not to 
a gift for consideration such as in the present case. - It is un- 
necessary in this view to refer to the decisions cited on behalf 
of the appellants. It may be desirable, however, to draw atten- 
tion to section 8 of the Transfer of Property Act (IV of 1882), 
which declares as follows :— l 


“Unless a different intention is expressed or necessarily implied, a 
transfer of property passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in the propeity, and in the 
legal incidents thereof’’. 

In Surajmani v. Rabi Nath Ojha (?) the question turned -on 
the word “ Malik” used in the transfer to the donee. This Board 
held that full rights of ownership were transferred to the donee 
in that case. 


(1) L. R., 35 I. A., 17 
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Lord Buckmaster, in Ramachandra Rao v. Ramachandra Rao 
(1), broadly laid down the principle as follows :— 

“ Their Loidships do not, therefore, propose to embark upon the con- 
sideration of what the effect of the deed of gift in favour of Thulja 
Boyee might be correctly determined to be, but as some .misapprehension 
appears to exist as to the effect of certain decisions of the Boaid, and‘ 
notably Surasmant v. Rab: Nath Ojha, their Lordships think it desiiable 
to remove this doubt, lest error should creep into the administration 
ot the lawin India with regard to the 1ights of a Hindu widow. In the 
case refered to, when originally heard before the High Court, it had 
been stated that under the Hindu law in the case of a gift of immovable 
property to a Hindu widow, she had no power to alienate unless such 
power was expressly conferred The decision of this Board did not more 
than establish that that proposition was not accurate, and thatit was 
possible by the use of words of sufficient amplitude to convey in the terms 
of the gift itself the fullest 1ights of ownership, including, of course, the 
power to alienate, which the High Court had thought required to be 
added by express declaration” 


In this view of the case it is unnecessary to discuss whether 
the suit was barred under the Statute of Limitation, or whether 
it was maintainable having regard to the fact that the cancella- 
tion of the documents was not asked for in the plaint. Assum- 
ing that the plaintiffs are right in their contention, that the suit 
is not barred, nor are they precluded from claiming the property 
in suit, their Lordships are clearly of opinion that the terms of 
the transfer conveyed to the transferee full rights of ownership. 
As they understand the Mithila law a simple and pure gift by the 
husband to the wife does not convey to her absolute ownership. 
She takes it only for her life without any right af alienation un- 
less power of alienation is expressly conferred on ‘her. In this 
case it is clear that all the rights of ownership are actually con- 
veyed to the wife. Their Lordships have no doubt either in 
principle or upon precedent that the Bahuasin took the property 
in full right of ownership. 


That being their Lordships’ opinion, the appeal fails and they 
will humbly recommend to his Majesty that the appeal should be 
dismissed with costs. 

A “Appeal dismissed 


Watkins & unie —Solicitors for the appellants 


Pugh & Co—Soilicitprs for the respondents. . 
(1). L. R., 49 I. A., 129 - 
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JIJIBHOY N. SURTY (Plaintiff) 
VEVSUS : 
T. S. CHETTYAR (A FIRM) (Defendants) * 


Limitation Act, section 12—Rules of High Court dispense with filing 
copies of the judgment and decree—Time for obtaining copies should 
still be excluded. 

In reckoning the time for presenting an appeal, the time 
requisite for obtaining copies of the judgment and decree is to be 
excluded, even though by the rules of the High Court it is not 
necessary to obtain copies of the judgment and decree to be 
filed with the memorandum of appeal. 

APPEAL from a decision of the High Court of Judicature at 

Rangoon. ` 
Kenworthy Brown and J. M. Parikh, for the appellant. 

Sir G. R. Lowndes, K. C. and M. R. Jardine, for the 
respondents. 


The following judgment was delivered by 


LORD PHILLIMORE.—The appelant is plaintiff in a suit 
brought on the original side of the High Court of Rangoon which 
was dismissed on the 8th January, 1925. On the 28th April he 
presented to the appellate side of the Court a memorandum of 
appeal against the decree. 


The Judge before whom the appeal came for admission noted 
that the appeal appeared to be out of time and directed that this 
point should be argued as a preliminary question before a Bench 
of the High Court. Théreupon the appellant filed affidavits 
explaining the delay, and also a petition praying for an extension 
of time. The Court decided that he was in delay, and that no 
sufficient reason had been shown for any indulgence and dismissed 
the appeal. 


Thereupon the appellant applied for a review of the decree 
dismissing the appeal, and for the first, time argued that under 
the provisions of the Indian Limitation Act, the time during 
which he was procuring a copy of the decree and a copy of what 
“is called the judgment—that is, the Judge’s reasons for the decree 
—was not to be reckoned as part of the period of 20 days which 
was prescribed by Article 151 for such appeals. 


To this it was answered by the respondents that this section 
applied only to cases where the Code of Civil Procedure required 
that the memorandum of appeal should be accompanied by copies 
of the judgment and decree, and that by the rules of the High 
Court of Rangoon, which could modify that Code, where the 

* P., C. A. No. 56 of 1927 

83 


CIVIL 





1928 





Feb., if 
LORD 
PHILLI- 
MORE, 
LORD 
BLANES- 
BURGH, MR 
AMEER ALI. 


Lord 
Phillimore. 


CIVIL 


1928 


JIJIBHOY N. 


SURTY 


e Y, 
T. S. 
CHETTYAR 


Lord 
Phillimore. 


658 PRIVY COUNCIL [aL J. R. 


appeal presented was not from a decree in the mofussil but from 
the original side of the same Court, the appeal could be presented 
without annexing the two documents, and that cessante ratione 
cessat lex, and, therefore, the period of 20 days was unqualified. 


It may perhaps be questioned whether the appellant, who had 
not taken this point when the matter first came to be argued, 
was entitled to raise it by a proceeding in review; but leave was 
given to him so to apply. The Court then heard his arguments, 
but decided in favour of the respondents affirming its previous 
decision that the appeal was out of time. It is from this decision 
that the present appeal is brought. 


Séction 12 of the Limitation. Act provides (inter alia) as 
follows :— 

“(2) In computing the period of limitation prescribed for an appeal an 
application for leave to appeal and an application for a review of judgment, 
the day on which the judgment complained of was pronounced, and the 
time requisite for obtaining a copy of the decree, sentence or order 
appealed from or sought to be reviewed, shall be excluded. 

(3) Where a decree is appealed from or sought to be reviewed, the 
time requisite for obtaining a copy of the judgment on which it is founded 
shall be excluded’’. 


Under the Code of Civil Procedure, Order 41, Rule 1 makes 
it necessary that the memorandum of appeal should be accom- 
panied by copies of the decree and judgment, and this is the 
general rule. Section 122, however, gives power to the High 
Courts, established under the Indian High Courts Act, 1861, and 
the Chief Courts of the Punjab and Lower Burma, to annul, alter 
or add to the rules in the code, and by the Government of India 
Act, 1915, this power is extended to other High Courts. Several 
High and Chief Courts have exercised this power, and in particular 
this High Court has made rules in the following terms :— 

‘Memoranda of appeal and applications for revision shall be accom- 
panied by certified copies of the following documents :— 

“ (1) The decree or order against which an appeal or an application is 

» . made. ; 

“ (2) The judgment on which such decree or order is founded unless 
the Court dispenses therewith, and 

“ (3) In appeals and applications from appellate decrees or orders the- 
judgment of the Court of First Instance, unless the Court dispenses 

` therewith. av % i 

“ Provided that a memorandum of appeal against a decree or order of 
the High Court in the exercise of its Oniginal Civil Jurisdictioh may be 
presented without a certified copy of the decree or formal order accompany- 
ing it’’. 

It is therefore not necessary on an appeal to the appellate 
side that the memorandum of appeal should have both documents 
annexed lo it. And if the only reason for excluding the time for- 
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procuring these documents was that they were necessary to the 
presentation of the appeal, it might be said that the provisions of. 
Section 12 could not have been meant to apply to such a case. 


Even so, however, there would be a difficulty in dealing with 
the grammatical construction of the words ; but their Lordships, 
if they had found a consistent course of practice, would have been 
disposed to accept the construction put upon them by the High 
Court of Rangoon. When, however, the matter comes to be 
examined, it is found that there have been divergencies of opinion 
in the several High Courts, and that the more eprevalent opinion 
is not that which has been taken by the High Court of Rangoon. 


In Haji Hassum Oomer v. Nur Mahomed (`) Sir Lawrence 
Jenkins, C. J. and Batchelor, J. held that in reckoning the time for 
presenting an appeal, the time required for obtaining a copy of 
the judgment must be excluded, even though by the rules of the 
Court it was not necessary to obtain a copy ‘of the judgment to 
file with the memorandum of appeal. 


In Kirka Ram v. Rakhy (*) the Court held that Section 12 of 
the Limitation Act applied to appeals under Section 70 of the 
Punjab Courts Act under which the period for appealing was 90 
days, and that the time required for obtaining copies of the 
judgment and decree must be excluded, though by the rules of the 
Court such copies were not required to be annexed to the memo- 
randum in that particular class of appeal. 


In Kalipada v. Shekhar Basini (°) Sir Lancelot Sanderson, 
C. J. and Mookerjee, J. held that in a-case where the period of go 
days was prescribed for appealing, Section 12 of the Limitation 
Act excluded the period required for obtaining a copy of the 
decree, even though the rules did not prescribe that a copy of the 
decree should be attached to the application. 


The point also arose, though indirectly, as a matter for consi- 
deration, on Wajid Ali Shah v. Nawal Kishore (*). In that 
case the argument began from the other end. It was contended 
for the respondent that it must be the rule that a copy of the 
decree should be annexed to the memorandum of appeal, becatise 
the Limitation Act excluded the time for procuring that copy. 
But the reply made by Sir John Edge, C.J., presiding overa Full 
Bench, was that there might be other reasons for giving to the 
appellant this time. The Chief Justice pointed out that the 
legislature might intend to give possible appellants time to consider 
the terms of the decree before hurrying into an appeal from it. 

To these authorities ‘it should perhaps be added that in the 
case of Pramatha Nath Roy v. Lee (°) it seems to have been 
assumed that the time properly required for obtaining copies of 

(1) [1904] I. L. R., 28 Bom., 643 (2) [1907] Punjab Records, 524 $ 


(3) 24 Cal. L. J., 235 (4) I. L. R., 17 AIL, 213 
(s) [1922] 49 I. A., 307 
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the two documents was to. be excluded, the discussion turning 
upon the question whether the steps taken by the appellant were 
sufficiently prompt to entitle him to the benefit of this provision. 


It appearéd at one time during the course of the argument 
that an earlier decision of a Full Bench of the High Court of 
Allahabad when Sir Robert Stewart was Chief Justice—Fazal 
Muhammed v. Phul Kuar (!)—was to the contrary effect; but 
after closer examination it was discovered by their Lordships that 
the case was not a decision on the Limitation Act, but upon what 
is known as a.letters-patent appeal, that is an appeal under the 


- clause in the charter constituting the Court, which clause fixes its 


own period for appeal and has no provision like that in the Limita- 
tion Act for excluding the period of time required for getting 
copies of the judgment and decree. , 

The learned counsel for the respondents who, at first, relied 
upon this case, upon consideration, saw that this was so, and 
withdrew the case from his argument. It seems, however, that 
other tribunals have not been equally. fortunate in discovery. 
The‘three other decisions on which the respondents relied take 


' their origin from a misapprehension of this case in 2 Allahabad. 


‘ 


In Jadhoji Raghoji v. Rajoo Babaji (*) the Court expressed 
the opinion that inasmuch as the annexation of the two documents 
to the memorandum of appeal was not necessary, the exclusion 
provided by Section 12 of the Limitation Act did not apply. 
However, in the circumstances the Court held that the delay might 
be excused, and allowed the, appeal to proceed. This may explain - 
why the apparently opposite case in I. L. R., 28 Bombay came to 
be decided without referring the matter to a Full Bench. 


There is, at any rate, this to be said, the earlier. case in 
1 Bombay professes to be founded on the case in 2 Allahabad 
which, as already observed, when closely investigated, affords 
no such foundation. í 


Then there are two cases in the High Court of Madras. The 
earher one, Kumara Akkappa Nayanim Bahadur v. Sithala Naidu 
(*) by Sir Arthur Collins, C. J., and Shephard J., in which it was 
held “definitely that the period was not to be deducted, the Chief 
Justice saying “ that the provision can only be held to apply where 
it is necessary to file with such appeal a copy of the decree or 
judgment,” and Shephard, J. quoting the case in 2 Allahabad as 
supporting his view. * 


It so happens, however, that there was another ground upon 
which it could be held, and was held, that the section of the 
Limitation Act did not apply, as the proceedings were under an 

(1) [1879] I. L. R., 2 All., 192 
(2) [1899] 1 Bom. L. R., 112 
(3) [:897] I. L..R., 20 Mad., 476 
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Act which is complete in itself, though this was not the prominent CIVIL 


ground put forward by the Court. 1928? 


Lastly comes the other case—Adu Backer Sahib v. Secretary 3 
i , ne JIJIBHOY N. 
of State (?)—the point arising under the same Act, and the case SURTY 
being decided like the previous one, on both grounds, though TOn 
on this occasion ‘greater prominence was given to the special CHETTYAR 


Act. mui 


: Pe , Lord 
Besides these authorities there are, in the arguments in the pyjjrmore, 


cases cited, references made from time to time to unreported 
cases, and their Lordships have also investigated some authorities 
laid before them which, however, have no real bearing. The 
result, as has been already stated, is that the preponderance of 
practice is in favour of the appellant. ` 


Their Lordships have now to return to the grammatical 
construction of the Act, and they find plain words directing that 
the time requisite for obtaining the two documents is to be exclud- 
ed from computation. Section 12 makes no reference to the 
Code of Civil Procedure or to any other Act. It does not’ say = 
why the time is to be excluded, but simply enacts it as a positive 
direction. ` 

If, indeed, it could be shown that in some particular class of 
cases there could be no object in obtaining the two documents, 
an argument might be offered that no time could be requisite 
for obtaining something not requisite. But this is not so. The 

“decree may be complicated, and it may be open to draw it up in 
two different ways, and the practitioner may well want to see its 
form before attacking it by his memorandum of appeal. As to 
the judgment, no doubt when the case does not come from up 
country, the practitioner will have heard it delivered, but he may 
not carry all the points of a long judgment in his memory, and as 
Sir John Edge says, the legislature may not wish him to hurry to 
make a decision till he has well considered it. 


There is force no doubt in the observation made in the High 
Court that the elimination of the requirement to obtain copies of 
the documents was part of an effort to combat the dilatoriness bf 
some Indian practitioners ; and their Lordships would be unwilling 
to discourage any such effort. All, however, that can be done as 

-the law stands, is for the High Courts to be strict in appiying the 
provision of exclusion. 


The word “ requisite” is a strong Word ; it may be regarded 
as meaning something more than the word required. It means 
“properly ‘required,’ and it throws upon the pleader or counsel 
for the appellant the necesśity of showing that no part of the 
delay beyond the prescribed period is due to his default. 

But for that time which ıs taken up by his opponent in drawing 

(1) [1909] I. L. R., 34 Mad., 505 
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up the decree, or by the officials of the Court in preparing and 
issuing the two documents, he is not responsible. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and the case remitted to the 
High Court to be heard upon its merits. The appellant must 
have the costs of the appeal to His Majesty in Council and the 
costs of the first hearing when the admissability of his appeal was 
discussed in the High Court. 

Inasmuch, however, as he did not take the right point on that 
occasion and thereby brought about the application in review, he 
must pay the costs of that application by way of deduction from 
those awarded to him. f 

Appeal allowed 

F. E. Lambert.—Solicitor for the appellant. 


Putler, Allingham & Ford—Solicitors for the respondents. 





RAMGOWDA ANNAGOWDA PATIL AND OTHERS 
(Plaintiffs) 
VETSUS 
BHAUSAHEB AND OTHERS (Defendants) * 


Hindu Law—Widow, alienation of husband's estate by—Three deeds 
executed—Reverstoner party to and benefited by the transactton— 
Sons and grandsons of reverstoner, whether precluded from setting 
aside the alienations. 


A Hindu widow alienated most of her husband’s properties in 
1868 by and under three deeds. By one she made a gift of certain 
properties to her brother, by another she purported to sell 
certain lands to the reversioner whose sons and grandsons 
instituted the present suit and by the third she sold certain pro- 
perties to her son-in-law. There was only one small property left 
unalienated. These three deeds were all executed and registered 

. onthe sameday. The parties to the document included the widow 
herself, her brother, her son-in-law and the nearest kinsman on 
her husband’s side. The latter survived the widow. Heid, that the 
three deeds appeared to be inseparably connected together 
and on that view A, the reversioner, not only consented 
to the sales to the brother and son-in-law, but these dispositions 
formed parts of °th® same transaction by which he himself 
acquired a part of the estate, and he(and after him his sons and 
grandsons) were consequently estopped, on the death of the 
widow, from challenging the validity or propriety of the aliena- 
tions to the brother and the son-in-law. 

It is settled law that an alienation by a widow in excess of 
her powers is not altogether void but only voidable by the 

*P.C. A. No. 42 of 1925 
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reversioners, who may either singly or as a body Le precluded CIVIL 
from exercising their right to avoid it either by express ratifica- 1927 
tion or by acts which treat it as valid or Binding. 
APPEAL from a decree of the High Court of Judicature at RAMGOWDA 


ANNA- 
Bombay. : GOWDA 


E. B. Raikes and N. Atmaram, for the appellants. PATIL . 
Sir G. R. Lowndes, K. C. and W. Wallach, for the respondents, BHAUSAHEB 
The following judgment was, delivered by 
LORD SINHA.—This is an appeal by the plaintiffs from a Zad siwhe. 
decree of the High Court of Bombay which modified a decree of 
the Subordinate Judge of Belgaum made in suit No. 203 of 
1919. 
That suit was instituted to recover possession of certain houses 
and lands from the defendants. 
The properties in suit originally belonged to one Akkagowda 
who -died in 1846, leaving two widows, Lingava and Tayava and 
a daughter Kashibai, who was married to o one Shivgouda and had 
son Shidgouda. 
Lingava died before 1868, but her co-widow lived tilt 1912, 
thus surviving her husband for 66 years. 
Kashibai, the daughter, died in 1907, a few days after the 
death of her husband Shivgouda. Shidgouda, her eldest son, 
died in 1907, leaving an adopted son named Bhau (defendant 
No. 1). 
Kashibai had a second son, Pirgouda (defendant No 2) who, 
however, had been given in adoption to another family some years 
before Kashibai’s death. 
The pedigree of the family is as follows :— 





Sattegouda 





Balgouda Lingava = Akkagouda = yava 
- (died before 1868) (died in 1846) tise oe 1912) 


Bharmagouda Shivgouda==Kashibai 
(died 22 8-07) 
Annagouda } 
(died 4-2 1918) . Shidgouda Pirgouda Z 
(adopted in another 
f 7} * © family (Defendant 2) 
Malgouda Ramgouda 


(Plaintiff 1) 


f= = ae | f 
Appa Pirgouda Bhau (adopted son) 
(Plaintiff 2) (Plaintiff 3) (Defendant 1) 


It is no longer in dispute that when the succession opened out 
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on the death of Tayava in 1912, Annagouda was under the Hindu 
Law the’ nearest heir of Akkagouda, in preference to Bhau 
(Defendant No. 1) and Pirgouda (Defendant No. 2). 


Tayava had alienated most of her husband’s properties in 1868 
by and under three deeds. By one of these she made a gift of 
certain of those properties to her brother Basappa; by another she 
purported to sell half of certain other lands to Annagouda himself 
for Rs. 2,000 and by the third she sold the other half of those pro- 
perties to her son-in-law Shivgouda. There was only onc small 
property left unalienated. 


These three deeds were all executed and registered on the same 
day. The deed of gift in tavour of Basappa was attested by 
Annagouda and Shivgouda; the deed of sale in favour of 
Shivgouda was attested by Annagouda and Basappa ; and the sale 
deed in favour of Annagouda was attested by Basappa and 
Shivgouda. And the widow as executant was identified before 
the Registrar in-respect of all three deeds by Annagouda. 


The latter subsequently in 1882 sold the properties purchased 
by him as aforesaid for Rs. 3,000. The properties purchased 
by Shivgouda remained in his possession till his death and after 
wards of his grandson and son (Defendants t and -2) and their 
tenant Defendant No. 3. Basappa’s share passed by purchase to 
Defendants 4 to 7. 

Annagouda, who survived the widow by nearly 6 years, did 
notin his life-time seek to set aside the alienations in favour of 
Shivgouda and Basappa; but after his death in 1918, his son and 
grandsons instituted the present suit, against all defendants above- 
named to recover those properties on the ground that the aliena- 
tions thereof by the widow were not valid. 

It is admitted that Annagouda became entitled to the succes- 
sion in 1912 and that the plaintiffs claim under or through him 
and therefore have no better title to, succeed in this suit than 
Annagouda had. . 

, On the written statements filed by the defendants, issues were 
raised, of which the two material ones are :— 
-1, Are the plaintiffs estopped from bringing this suit; and 

2. Do the defendants prove that the transactions of gift 
(to Basappa) and sale (to Shivgouda) are legal and valid and 
binding on the plaintiffs. - 

The Trial Court found in favour of thẹ plaintiffs on both issues 
and gave them a decree. ; f < 

The High Court held that no question of estoppel arose in the 
case; but on the 2nd issue, held that both the gift to Basappa and 
the sale to Shivgouda by Tayava were binding on the plaintiffs, 
who therefore were entitled to recover in the suit only the small 
property which was not included in any of the three documents by 
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her in 1868. : o 


.The grounds of their judgment may best be stated in their 
own words :— 


“The transactions which were effected by Tayava with the 
consent of Annagouda and Shivgouda were evidently pre-arranged 
as a proper disposition of Akkagouda’s property between these 
parties, and those transactions must be considered asa whole, and 
since Annagouda received considerable advantage from giving his 
consent to Tayava’s alienations, it would be most inequitable if 
his descendants, while retaining that advantage, should be allowed 
to set aside the other alienations’’. 


It was contended before their Lordships on behalf of the 
appellants that the decision of the High Court was erroneous 
because :— 


1. The attestation by Annagouda of (1) the deed of gift to 
Basappa and (2) the deed of sale to Shivgouda was no evidence 
of his consent to either of those transactions. 


. The deed of gift in favour of Basappa was admittedly not 
iroad by legal necessity and no consent of reversioners, near 
or remote, could give it validity. 


3. That even if Annagouda consented, such consent would 
“not give validity to the sale to Shivgouda, as Annagouda was 
not the nearest reversioner at the time, inasmuch as the daughter 
Kashibai and her son Pirgouda were then alive and were nearer in 
succession. 


4. That the sale to Annagouda himself did not estop him from 
questioning either the gift to Basappa or the sale to Shivgouda, as 
the transactions were separate and in no way interdependent, and 
that there was no such cquity in favour of the defendants as the 
High Court assumed. 


Their Lordships consider that the decision of this case depends 
upon how far the three documents can be taken as separate and in- 
dependent, or so connected as to form one transaction. 


The long lapse of time between the execution of the deeds afd 
the institution of the suit has rendered it impossible to prove what 
actually occurred between the parties on that occasion. ,There is 
not sufficiently definite evidence to come to a conclusion as to how 
far any of those properties were validly encumbered or what was 
done with the purchase money alleged td have passed on the 
two deeds of sale. 


But the parties to the documents included, or after so great 
a lapse of time may be presumed in a very real sense to have 
included, all persons who had any actual or possible interest in 
the properties, vzz., the widow herself, her brother, who was a 
natural object of her affection and bounty, her son-in-law, who 
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was the natural protector of the interest of her daughter and 
grandson, and the nearest kinsman on the husband’s side and 
the only person from whom any opposition might be apprehended 
with regard to dealings by the widow concerning her husband’s 
estate. 


‘Their Lordships conclude that all the circumstances strongly 
point to the three documents being part and parcel of one trans- 
action by which a disposition was made of Akkagouda’s estate, such 
as was likely to prevent disputes in the future.and therefore in the 
best interests of all the parties. 


The three deeds appear thus to be inseparably connected 
together and in that view Annagouda not only consented to the 
sale to Shivgouda and the gift to Basappa but these dispositions 
formed parts of the same transaction by which he himself acquired 
a part of the estate. 


It was argued that Annagouda’s contin gent interest as a remote 
reversioner could not be validly sold by him, as it was a mere 
spes successionis, and an agreement to sell such interest would also 
be void inlaw. It is not_necessary to consider that question, 
because he did not in‘fact either sell or agree to sell his rever- 
sionary interest. ‚It is settled law that an alienation by a widow 
in excess of her powers is not altogether void but only voidable by 
the reversioners, who may either singly or as a body be precluded 
from exercising their right to avoid it either by express ratification 
or by acts which treat it as valid or binding. 


If some person other than Annagouda had been at the death of 
Tayava the nearest heir of her husband, it might have been open 
to him to question all or any of the three deeds, but Annagouda 
himself being a party to and benefiting by the transaction evidenc- 
ed thereby was precluded from questioning any part of it. Nor is 
it other than a most notable circumstance. that he did not, after 
Tayava’s death, essay to do so. 


For these reasons their Lordships agree with the conclusion 
arrived at by the High Court and would -humbly advise His 
Majesty that this appeal should be dismissed with costs. 

: Appeal dismissed 

T. L. Wilson & Co.—Solicitors for the appellants. 

Ranken, Ford & Chester —Solicitors for the respondents. 


[To the same efféct “see Mahadeo Prasad Singh v. Mata 
Prasad, {1921] 19 A. L. J., 799 and Fateh Singh v. Rukmant 
Rawanji, [1923] 21 A. L. J., 235:—Ep., A. L. J.] - 
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SIR BISSESSAR DASS DAGA AND OTHERS (Plaintiffs) 


versus CIVIL 
EMMANUEL VAS AND OTHERS (Defendants) * 1927 
Contracti—Liguidated damages for non-performance—Promisor bound to Nw., 2 
perform contract—Compromise decree—Injunction and damages in y EEE: 
case of breach provided for— Defendants commit breach and pay fesisebetl 
damages into court—Decree, when satisfied. LORD 
In 1921 the present appellants commenced a suit alleging deli- mie SIR 


veries of ore by the defendants to third parties in breach of WALLIS, SIR 
contract dated rst March, 1916. During pendency of the suit LANCELOT 
the parties arrived at a compromise, and the terms were embodied SANDERSON 
in the compromise decree of the 28th February, 1922. Clause 

(2) of the decree restrained the respondents from selling the ore 

from mines mentioned in the agreement of the 1st March, 1916 

or alienating the mines themselves till they had delivered the 

whole remaining balance. Clause (ro) provided that ‘‘in the 

event of the defendants failing to deliver the full quantity of % 
4,000 tons of ore of the stipulated grade in any particular year 

or violating any of theconditions of this compromise, the defend- 
. ants shall pay to plaintiffs damages at the rate of Re. 1 (rupee 

one) per ton on the whole of the quantity which may then have 

remained undelivered out of the total quantity of 31,234 tons 

and the same shall be recovered by execution of this decree”. 

A breach having occured, the respondents presented an applica- 

tion for leave to deposit Rs. 28,649-2-9 to be paid over to the 
decree-holders, and for an order declaring the decree to have 

been thus fully satisfied. The decree-holders applied for execu- 

tion of their decree by seizure and delivery .to them-of certain 

manganese ore alleged to be lying at several mines and railway 

sidings, and by the appointment of a receiver and other relief. 


` Held : that Clause (10) did not enable the judgment-debtors 
to render nugatory all their obligations under the prior part 
of the contract, whenever it suited their pockets to do so. It 
provided that they shall pay at the specified rate if they fail to 
perform the contract in any respect but it did not say that 
such payment was to be a full and exclusive satisfaction of all 
obligations under the contract. The payment into court did 
not make the decree a satisfied decree. If provided a mode of 
enforcing such payment but it did not say that the other terms 
would not be enforced by execution of the decree, namely, by 
applying to the court to enforce the injunction. 
APPEAL from a decision of the Court of the Judicial Commis- 
sioner, Central Provinces. 7 
Sir G. R. Lowndes, K. C. and D. N. Pritt, K. C., for the ap- 
pellants. 
L. De Gruyther, K. C.and E. B. Raikes, for the respondents. 
The following judgment was delivered by 
VISCOUNT SUMNER.~-On the 5th November, 1923, two Viscoiint 
* P. C. A. No, 4 of 1927 Sumner 
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applications came on for hearing before the Additional District 
Judge of Nagpur in execution proceedings taken in suit No. 4 of 
1921. The first in date was that of the present respondents, 
defendants and judgment-debtors in the suit, for leave to deposit 
Rs. 28,649-2-9 to be paid over to the decree-holders, and for an 
order declaring the decree to have been thus fully satisfied. The 
other was that of the decree-holders for execution of their decree 
by seizure and delivery to them of certain manganese ore, alleged 
to be lying at several mines and railway sidings, and by the appoint- 
ment of a receiver and other relief. The respondents, having 
got wind of the appellants’ intention to apply to the Court, lodged 
their application first, but nothing turns on this, The learned 
Judge, holding that under the decree the judgment-debtors were 
entitled to take the course proposed, granted their application 
and held that the decree-holders were not entitled to the relief 
prayéd but must take in satisfaction the amount deposited by the 
judgment-debtors, and his determination was affirmed on appeal 
by the Court of the Judicial Commissioner of the Central Provinces. 
The case now comes to their Lordships’ Board on the construction ’ 
of the decree in question and particularly of Clause 10, which is 
as follows :— 


ts 


10. That in the event of the defendants failing to deliver the full 
quantity of 4,000 tons of ore of the stipulated grade in any particular 
year or violating any of the conditions of this compromise, the defendants 
shali pay to plaintiffs damages at the rate Of Re. 1 (rupee one) per ton on 
the whole of the quantity which may then have remained undelivered out 

. of the total quantity of 31,234 tons and the same shall be recovered by 
execution of this decree”. : 

On the 1st March, 1916 the respondents, a syndicate possess- 
ed of and working manganese mines and dealing in the ore produced 
there, had contracted with K. Ettlinger & Co., of London, for 
the purchase of 38,000 tons of their manganese ore by instalments 
over an extended period. The contract contained provisions to 
secure to the buyers the exclusive supply of the sellers’ ore till 
the contract quantity had been worked out. At the end of the - 
year the benefit of this contract was assigned to the present appel- 
lants by the Official Liquidator under the war legislation applicable, 
and deliveries of ore under it and payments for purposes connected 
with it were made for some time. In 1921 the buyers commenced 
the suit, No. 4 of 1921, above-mentioned, alleging deliveries of ore 
by the defendants to third parties in breach of the contract to the 
extent of over 1,000 tons and claiming a mandatory injunction 
and other relief. The defendants in their written statement 
alleged that the contract was all along wholly void as constituting 
a trading with the enemy ; that the assignment of it was invalid ; 
that their deliveries of ore to third parties were justifiable on 
various grounds ; and that the appellants on their side were guilty 
of numerous breaches of contract. 
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The suit proceeded as far as the formulation of the issues, but CIVIL 
they were never tried. The parties arrived at an agreement of soa 
compromise, and the terms, with one variation, which their Lord- — 
ships agrce with the Judicial Commissioner's Court in thinking S!R PISES: 
immaterial for present purposes, were embodied in the compromise ea aS 
decree of the 28th February, 1922, out of which the execution v à o 
proceedings now in question arose. It is entitled in the suit; EMMANUEL 
it recites that “this suit coming on this day for final disposal... . 
itis hereby ordered and decreed in terms of the compromise  Vescount 
arrived at between the parties and sanctioned by the Court,’ and  5””747 
it then sets out the agreed clauses. The second of these res- 
trains the defendants from selling ore from the mines mentioned 
in the agreement of the 1st March, 1916, or alienating the mines 
themselves (except as provided in Clause 8), till they have deli- 
vered the whole remaining balance of 31,234 tons. The third 
provides for deliveries at the rate of 4,000 tons per year for seven 
successive years ending in February, 1929, with a balance deli- 
very of 3,234 tons in the next and final year. Then follows 
provisions for the quality of the ore to be delivered and for deter 
mination of that quality by analysis ; for tender of each lot in 
writing, with particulars of the mine of origin and the place 
of delivery, each lot not being less than 500 tons, with liberty to 
the defendants in case they raise more than 4,000 tons in one 
year to sell the surplus to third parties, giving notice of the 
same with full particulars to the plaintiffs. Clause 9 fixes the 
price payable by the plaintiffs at Rs. 8 per ton. Then follows 
Clause 10 quoted above. The general tenor of this agreed decree 
shows that, like the original agreement on which it is founded, 
the parties had in contemplation the execution and completion 
of this contract by actual deliveries in annualinstalments, the 
performance being secured by the present grant of an injunction 
preventing the defendants from finding any alternative market for 
their ore. 


Seventeen months later the decree-holders filed their applica- 
tion for execution, alleging that the first 4,000 tons had been 
short-delivered by about 1,240 tons, and that only 60 tons more 
had been delivered in the first half of the second year. In the 
judgment-debtors’ statement in reply to the application the 
substantial correctness of these figures is admitted with the addi- 
tional allegation that their best efforts had not enabled them to 
deliver any more. It also mentions, what was no doubt a material 
factor in the dispute, that “ price of the manganese has at present 
gone very high ”, and in their judgment of the 24th March, 1924, 
the Judicial Commissioners Court mention that the price was 
then, as they were informed, about Rs. 25. It may accordingly 

be taken that thé business object of the compromise was to get 
the supply of ore at Rs. 8 continued for years to come, and 
the business object of the breach was to put an early stop to so 
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- ruinous à loss by bringing the contract to an end. The question 


is whether Clause 10 permitted this to be done. 


The appellants point out that this clause provides for liquidated 
damages and that without it the decree would only be capable of 
execution by enforcing the injunction. In order to ascertain the 
sum, for which execution should go, it would be necessary to 
bring a suit or suits to have the damages ascertained. Clause 10 
is therefore a clause in the decree-holder’s favour in the first 
instance. Though by saving time and costs it may really benefit 
the debtor as well in the long run, it is not framed as a clause 
mainly intended forthe debtor’s convenience. In a senso it is 
an option to the buyer, for, if he does not choose to seek an order 
for delivery of specific ore, he is able to ask for execution as of 
a judgment fora calculable sum of money, but in no sense can 
it be construed as an option to the seller, when it no longer suits 
him to go on with the contract, to buy back at an advance of 
only Re. 1 per ton the whole of the undelivered portion of the 
contract. Why restrain the judgment-debtors from delivering 
their ore to third parties, if in effect they can do so at will on 
merely paying the agreed forfeit? This virtually makes Clause 
2 inoperative. It would bea strange result of a compromise, 
aiming at the continuance of deliveries, to authorise the seller to 
repudiate his obligations and, taking advantage of his own wrong, 
to end the matter at his own selected moment by a prearranged 
payment, which might not be an adequate compensation at all. 


The argument for the respondents and the reasoning, on 
which both Courts below proceeded, is the same. All the clauses 
of the decree are indeed to be read together, but Clause ro 
controls Clause 2. Payment of sums calculated in accordance 
with Clause 10, if che seller chooses to make it, will be a sufficient ` 
compliance with the «whole decree and, in spite of non-delivery 
of by far the greater part of the deliverable quantity, nc further 
relief will be available to the decree-holders. The clause contains _ 

no words limiting the case provided for to failures arising from 
gauses beyond the sellers’ control, but it does say that the pro- 


‘vision as regards the damages “‘ shall ” operate on the defendants’ 


violating any of the conditions of the compromise and it must 
be enforced as it stands. Among the principal conditions are 
the sellers’ obligation not to deliver to third parties, an act from 
which they consented to be restrained, but, if they delivered to 
others in violation of this restriction as the Court plainly under- 
stood, that they had done, it was also in violation of the conditions. 
of the contract, and would only result in bringing into play the 
penalty named in Clause 10. The learned Judges recognised 
that this construction rendered nugatory the ‘stipulated restraint 
upon selling elsewhere, and enabled the defendants to escape 
the consequences of a wilful breach of contract, consisting in the 


VOL. XXVI] PRIVY COUNCIL 671 


withholding from the decree-holders of ore actually in their CIVIL 
possession and capable of being delivered, to the plaintiffs, by 190 
simply paying Re. 1 per toń as liquidated damages. Why the — 
decree should begin by forbidding delivery to third parties except SIR BISSES- 


: - nie : SAR Dass 
inanamed case under Clause 8, and then end by giving permis- DAGA 
sion to do so to any extent in case a different event happened u o 
under Clause 10, is not explained or explicable. ` ce 





It must be borne in mind that there are two distinct breaches, 
for which the decree provides. There is: delivery of ore to third arona 
parties, except as authorised by Clause 8, for which an appropriate 
relief is an injunction, and there is failure to deliver the agreed 
quantities to the decree-holders, for which damages, liquidated or 
not, will be the proper remedy. Their Lordships do not think 
that they are constrained to a construction of Clause 10, which 
will enable the judgment-debtors to render nugatory all their 
obligations under the prior part of the contract, whenever it suits 
their pockets todo so. Clause 10 provides that they shall pay 
at the specified rate, if they fail to perform the contract in any 
respect, but it does not say that such payment is to bea full and 
exclusive satisfaction of all obligations under the contract. The 
payment into Court does not make the decree a satisfied decree. 
It provides a mode of enforcing such payment—“ the same shall be 
recovered by execution of this decree’’—but it does not say that 
the other terms shall not be enforced by execution of the decree, 
namely, by applying to the Court to enforce the injunction. The 
sellers have to show some cause in argument why they should 
not obey the injunction to which they have consented. They 
cannot do so merely by pointing to a clause, which provides an 
alternative remedy, under which they “shall” pay so much by 
way of liquidated damages, if a money payment is sought at all. 
“Reading the contract as a whole and taking all its terms together 
is a very different thing from reading it so that its final clause 
defeats the whole object of the agreement. Such a meaning even 
the debtors never could have intended unless they deliberately 
proposed to lay a trap for the decree-holders. As the clause 
stands it provides a remedy for the decree-holders without 
stipulating for the debtors any corresponding discharge of the 
injunction. It does not even cover all the’ possible events, in 
which the contract might be broken, for, if before the time had 
arrived for any performance at all, the judgment-debtors had 
announced that they would never perform it in any respect, this 
would have been an anticipatory breach, for which unliquidated 
damages would be recoverable if the decree-holders chose so to 
treat it, but, not being a breach of any of the conditions, that is 
the expressed conditions, it would be outside of Clause 10. On 
the other hand, an unintentional failure to satisfy all the require- 
ments of Clause 5 would be as much a violation of a condition as 
a deliberate diversion of the ore to other buyers and failure to 
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deliver the full or-any quantity to the decree-holders, and, on the 
respondents’ contention, would equally imperatively require pay-' 
ment of the expressed forfeit, Clause 2 notwithstanding. The 
chapter of accidents equally with the deliberate pursuit of gain 
might thus bring the whole scheme to an end at the outset before 
-any ore had been delivered, or again, by a combination of luck 
and care the sellers might keep the contract going till it became 
profitable to them to break it, and then bring it to an end 
whenever they pleased. ` This is not giving to a business contract 
a construction that will give it the efficacy which the parties 
must have intended at the outset. The compromise agreement 
is one for the ‘non-performance of which mere ‘payment of this 
sum of money would not be an adequate relief and, in spite of 
Clause 10, the contract is otherwise proper to be specifically 
enforced. Accordingly their Lordships think that this appeal 


’ succeeds. i 


In the view which they took of the construction the Courts 
below rightly refrained from expressing any opinion as to the 
- relief, which might be proper, if the contrary construction were 
adopted or as to the extent to which a remedy under Clause 10 
would be available to the decree-holders concurrently with other 
appropriate remedies in the circumstances. These and similar 
questions remain to be determined by the Court, which will 
dispose of the decree-holders’ application. The proper course 
will be to declare that Clause 10 of the compromise decree of 
28th February, 1922, does not, on a true construction, afford to 
the judgment-debtors any answer to the petition’ for execution 
of it, presented by the decree-holders ; to allow the appeal of 
the decree-holders with costs here and below ; to set aside the 


‘ decisions of both Courts in favour of the judgment-debtors, and 


to remit the application of the decree-holders to the Court of the 
District Judge of Nagpur to be dealt with in accordance with 
the above declaration and otherwise as may be right, and their 
Lordships will humbly advise His Majesty accordingly. 


Latiey & Dawe.—Solicitors for the appellants. 
Watkins & Hunter —Solicitors for the respondents. 
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BHAGWATI PRASAD SINGH (Defendant) CIVIL 


versus 1928 
HARI HAR PRASAD SINGH AND OTHERS (Plaintiffs)* Marck, 17 


Civil Procedure Code, (Act V of 1908), section 9—Jurisdiction of Civil BOYS, J. 
Court(—Suit against Collector’s order cancelling sale-deed under SEN, J. 
Bundelkhand Land Alienation Act (II of 1903), sections 22 3 (b)— 

Alienee, meaning of— Evidence Act, section 145—Previous siate- 
ments, use of, for contradicting witness. 








One ZDP, after making a usufructuary mortgage of his pro- 
perty, which was subject to the Land Alienation Act (II of 
1903), in favour of ERZ and LRP, sold the same property to 
PR. Both the vendor and vendee were agriculturists within 
the meaning of the Act. PR’s name was eventually recorded 
in the revenue papers without challenge and subsequently he 
sold the property to KPS. During pendency of the latter’s 
application for substitution of his name in place of PR in the 
village papers, ZDP sold the property over again to RDB 
and succeeded in obtaining an order of the Collector cancelling 
the sale-deed in favour of PR on the ground that the sale was 
fictitious, that ZAZ was the real purchaser but no title passed 
to him as the alienation was not sanctioned by the Collector 
and that PA, not being the owner, could not transfer the pro- 
perty to XPS. Held, that a suit against the Collector’s order 
lay in the Civil Court. The Collector had no jurisdiction 
under Act II of 1903 either to cancel the sale-deed of PR or 
to direct substitution of ZDP’s name in the revenue records in 
his place. The suit was also not barred by section 42 of the 
Specific Relief Act. 


Section 145 of the Evidence Act requires that the attention 
of the witness must, before the writing can be proved, be drawn 
to those parts of his previous ‘statements which are to be used 
for the purpose of contradicting him. Any laxity of practice 
in this respect cannot be condoned. 


The alienee in clause (4) of section 3 of the Land Aliena-- 
tion Act (II of 1903) means the person who on the {ace of the 
instrument is the transferee. lt cannot be given an extended 
meaning so as to include both ostensible alienee and the real 
alienee. 


FIRST APPEAL froma decree of BABU LACHMI NARAIN, 
Additional Subordinate Judge of Allahabad. 


B. E. O Conor, Ram Nama Prasadand Surendro Nath Verma, 
for the appellant. 


* F, A. No. 342 of 1925 
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Pearey Lal Benerji, Damodar Das and Jai Kishan Lal, for 
the respondents. 


The judgment of the Court`was delivered by 


SEN, J—This appeal has been preferred by the Raja of 
Daiya in a suit for a declaration that Pancham Ram was the 
actual owner of the zemindari property in Bhagwanpur and Pura 
Ram Nath under a sale-deed dated the 7th of March, 1922, that 
the plaintiffs were the owners of the property by virtue of their 
purchase from Pancham and that the sale-deed dated the 13th of 
March, 1923, in favour of Raja Drig Bijai Singh of Daiya and all 
the consequential mutation proceedings and the order of the re- 
venue court cancelling the sale-deed in favour of Pancham Ram 
aforesaid were ineffectual against the plaintiffs. 


The properties in suit are situate in the Meja Sub-Division of 
the District of Allahabad and are subject to the provisions of the 
Bundelkhand Alienation of Land Act (No. II of 1903). 


The properties were owned by Lala Durga Prasad Singh, caste 
Kshatriya—Gaharwar. On the 17th of September, 1919 he made 
a usufructuary mortgage from 1327-1346 FF in favour of Lala 
Ram Lal and Lala Raghunath Prasad for Rs. 1,600. On 7th of 
March, 1922 he sold the properties to Pancham Ram Brahman 
Tewari, defendant No. 3, resident of district Allahabad for Rs. 5,000. 
The details of the sale consideration are as follows :— 


Rs. 600 were received as earnest money on 16th February, 
1922; j 

Rs. 110-6-3 for expenses relating to the execution and com- 
pletion of the document ; 

Rs. 1,421 were received in cash before the Sub-Registrar ; 


Rs. 2,868-9-9 were left with the vendee for payment to Lala 
Ram Lal and Lala Ganesh Prasad, son of Lala Raghunath Prasad 
deceased on account of the mortgage dated the 17th of Septem- 
‘ber, 1919. 


Lala Durga Prasad Singh, the vendor and Pancham Ram, the 


ostensible vendee, are agriculturists within the meaning of the 


Land Alienation Act. 


Pancham -Ram applied for mutation and his name was record- 
ed in the revenue papers without any challenge or protest on the 
26th of April, 1922. 

On the 27th of February, 1923 Pancham Ram sold these 
properties to Kamta Prasad Singh, the original plaintiffs in the 
action, for Rs. 5,300. The details of the sale consideration are 
as follows :— ; 
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Rs. 100-was taken for the cost of the execution and comple- 
tion of the document ; 


Rs, 2,331-6 were paid in cash before the Sub-Registrar ; 


Rs. 2,868-10 were left in deposit with the vendee for payment 
of the debts due to Lala Ram Lal; 


The stamp paper was purchased by Pancham himself and 
there is the endorsement of the Sub-Registrar that Rs. 2,331-6 
were paid to Pancham, in currency notes and cash in his pre- 
sence. Chowdhry Kampta Prasad Singh applied for the substi- 
tution of his name in place of Pancham in the village administra- 
tion papers but during the pendency of the application, Lala Durga 
Prasad Singh sold the properties over again to Raja Drig Bijai 
Singh of Daiya for Rs. 8,000. The recitals in the documents 
are extraordinary and out of the common. He states that he 
had already mortgaged the properties to Ram Lal and Ganesh 
Prasad on the 18th of September, 1919, and Lala Ram Lal 
had fictitiously obtained the sale-deed,’dated the 7th of March, 
1922 in the name of his servant Pancham, on condition that he 
would obtain the permission of the Collector. Ram Lal himself 
paid the sale consideration but now the executant had come to 
know that the sale-deed had been fictitiously obtained in favour of 
Pancham and as the Collector had refused permission to Ram Lal 
the sale-deed dated the 7th of March, 1922 did not escape the 
operation of the Bundelkund Act and was null and void as against 
him. On the 13th of March, 1923 Durga Prasad Singh made an 
application to the Collector praying for the cancellation of the sale- 


deed, dated the 7th of March, 1922, for the removal of the name 


of Pancham Ram, and for the substitution of his name therein. 
This application purports to be under paragraph 9 of the rules of 
the revenue department, issued on the 20th of June, 1903. The 
application states in unmistakable terms that Ram Lal and Ganesh 
.Prasad were the real purchasers of the property, that Pancham 
. was only a convenient tool. He was merely a cloak used for 
defeating the object of Act II of 1903 whereby Ram Lal and 
Ganesh Prasad, who were non-agriculturists, could not obtain a 
permanent alienation of the property without the sanction of the 
Collector. On the 22nd of May, 1923 the Tahsildar reported to 
the Collector that the sale-deed in favour of Pancham was a 
colourable transaction, that Ram Lal was the real purchaser and 
the mutation order dated the 26th of April, 1922, in favour of 
Pancham was not justified. The Collector, under an order dated 
the 24th of July, 1923, held that the sale in favour of Pancham 
was fictitious, that the real purchaser was Ram Lal but no title 
passed to Ram Lal, because the alienation did not receive the 
sanction of the Collector, that Pancham not being the owner of 
the property, could not convey any title to Chowdhry Kamta 
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Prasad, thatas Lala Ram Lal disclaimed all connection with the 
transaction, it was not possible for him to give Ram Lal a mort- 
gage under section 14 of the Bundelkund Alienation Act. The 
operative part of the Collector’s order may be reproduced. “I 
cancel previous proceedings and order that the entries be restored 
as existed before Pancham was recorded as owner of the property”. 
This order of the Collector is complained of by the plaintiffs and 
forms the cause of action for the present suit. 


The original plaintiff, Kamta Prasad Singh, died during the 
pendency of this suit and was substituted by his three sons. The 
defendants to the suit were Pancham Ram, Lala Durga Prasad 
Singh, the original owner, Lala Ram Lal and Rani Shesh Prasad 

/Kuar and Rani Rukmin Kuar, the widows of Raja Drig Bijai 
Singh. The defendant-appellant, Lala Bhagwati Prasad Singh, 
appears to have been adopted by the Ranis during the progress of 
the suit and was subsequently brought on the record. The suit 
was contested on the ground that the civil court had no jurisdiction 
to question the order passed by the Collector on the 24th of July, 
1923, because it was a matter which a revenue officer was 
empowered by Act II of 1903 to dispose of and section 22 of the 
Act barred the jurisdiction of the civil court on such matters. It 
was next contended that the suit was barred by section 42 of the 
Specific Relief Act. Lastly it was pleaded that Pancham Ram 
was as a matter of fact a benamidar for Lala Ram Lal. Pancham 
Ram did not possess any transferable interest in the property in his 
own right and consequently a sale by him to Kamta Prasad 
passed no title. > 


The Subordinate Judge -repelled these pleas and decreed the 
plaintiffs’ suit; hence this appeal. In appeal the bar of the 
jurisdiction of the civil court has been argued. Section 9 of the 
Civil Procedure Code provides that the court shall (subject to the 
provisions herein contained) have the jurisdiction to try all suits 
of civil nature excepting suits of which the cognizance is expressly 
or impliedly barred. In the present case, having regard to the - 
allegations contained in the plaint and relief sought, the suit is a 
suit of a civil nature and the civil court is the proper forum to 
entertain such suit. The defendants, seeking to oust the jurisdic- 
tion of the civil court, have to establish that the jurisdiction of 
the civil ‘court has been taken away by the express text of 
any enactment for .the time being in force or as a matter of 
obvious and necessary inference from the text. It was open to 
the defendants to show that the cognizance of such suits was 
impliedly barred in the sense that it was barred by general princi- 
ples of law. Wherea rule of law is pleaded as ousting the 
jurisdiction of the civil court, the said rule should be clear and 
unequivocal, The jurisdiction of the civil court should not be 
taken away merely upon the ground that though the rule as 
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formulated is not explicit enough, such a rule should be supple- 
mented by a process of reasoning and the corrollary or inference 
should be invested with the same legal efficacy as an express rule 
of law. 


It has been argued that in the present case the jurisdiction 
of the civil court is barred by section 22 of the Land Alienation 
Act. This section provides that a civil court has no jurisdiction 
in any matter which....a revenue officer is empowered dy this 
act to dispose of. A revenue officer has been defined in Act 3 of 
1901 (Local) as any officer employed under this Act in maintain- 
ing revenue records or in the business of land revenue. The 
Collector, who at the instance of Durga Prasad Singh, passed the 
debatable order on the 24th of July, 1923 is a revenue officer. 
The crucial point in the case is whether, in entertaining the appli- 
cation of Durga Prasad and in pursuing investigation consequent 
thereon he was disposing of a matter which was within his pro- 
vince to determine under the provisions of the Land Alienation 
Act. It is not in cases of alienation generally that the Collector 
has jurisdiction to act under Act II of 1903. The Collector has 
nox jurisdiction to enquire into the propriety or validity of per- 
manent alienation made under clauses (æ) and (4) of section 3, 
clause (1). Where a permanent alienation is intended to be made 
by an agriculturist in favour of a non-agriculturist, no legal effect 
can attach to such transfer without the sanction of the Collector. 
Under clause (3) of section 3, in such cases, the Collector shall 
enquire into the circumstances of the alienation and shall have 
discretion to grant or refuse by an order in writing the sanction 
required by sub-section 2. The field of enquiry is extremely 
limited. In the ordinary course of things what is contemplated is 
that where the transfer or the projected transfer is in favour of a 
non-agriculturist, the alienor or the alienee or both may apply 
to the Collector for sanction. The matter may be brought to the 
notice of the Collector in a variety of ways, such as, at the instance 
of the village patwari or on the report of the Naib-Tahsildar. 
The Collector is to enquire into the circumstances of the alienation 
as to whether the terms are fair, whether the consideration is 
sufficient ; but his powers extend to granting or refusing to grant 
the alienation and no further. Where apparently the alienee is a 
member of the agricultural tribe as the alienor or is a member of 
an agricultural tribe and is a resident of the district in which the 
land is situated, no sanction of the Collector is necessary and the 
Collector has no power to start an enquiry as to the legality or 
propriety of the alienation. The alienee in clause (4) apparently 
means the person who on the face of the instrument is the trans- 
feree. It cannot be given an extended meaning so as to include 
both ostensible alienee and the real alienee. If the ostensible alienee 
is a non-agriculturist, no title passes to him without the sanction 
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of the Collector. If the ostensible alienee is an agriculturist but 
he holds the property for a third party who is a non-agriculturist 
no-resultant trust can accrue in favour of the beneficial owner in 
defiance of the provisions of section 3, clause (2) of the Act. A 
non-agriculturist denami purchaser acquires no title to the property. 
His name can never be mutated exceptin conformity to section 
18. He has no heritable or transferable interest in the property. 
The, person in whose favour the deed has been executed, so long 
as he happens to be an agriculturist, must for the purposes of 
this Act be taken to be the absolute owner of the property and is 
the only alienee who could be taken notice of. 


The Collector has no jurisdiction, under Act II of 1903, 
either to cancel the sale-deed of Pancham or to remove the name 
of Pancham from the revenue records and direct substitution of 
the name of Durga Prasad in his place. In passing the order -> 
therefore on the 24th of July, 1923, the Collector was not dis- 
posing of any matter within the scope of Act II of 1903. < 


As a revenue officer, the Collector is the only authority to 
regulate the maintenance of village administration papers (section 
34 of Land Revenue Act). It ought to. be noted, however, that 
on the date of Durga Prasad’s application, Durga Prasad’s name 
did not stand in the revenue records; Pancham’s name had 
already been mutated. Durga Prasad did not derive any title 
by transfer of succession from Pancham. Assuming that the 
order of the Collector dated the 24th of July, 1923, was made 
under section 40 of the Land Revenue Act, the said order ‘did 
not debar any person from establishing his right to the property 
in the civil court’. : 

During the progress of argument, a reference was made to 
the rules published in the United Provinces Gazette on the 27th 
of June, 1923. These rules purport to have beén made under 
section 24 of Act II of 1903 and have the force of law. It was 
vaguely suggested that these rules operated as a bar to the 
jurisdiction of the civil court, but the attention of this Court 
has not been drawn to any rule which may have this effect. The 


- defendants have failed to establish that the jurisdiction of the 


civil court is barred. This plea is accordingly rejected. _ 


It may be noticed here that even if Ram Lal were the real 
purchaser of the property and the sale could not take effect as 
such, the whole transaction could not be avoided. The provision 
of section 14 of the Act is mandatory and the Collector was 
bound to give effect to it. The property in suit is in possession 
of the usufructuary mortgagecs. Without redeeming the mort- 
gage, the plaintiffs could not claim possession of the property. 


The suit is therefore not barred by section 42 of the Specific 
Relief Act. 
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The onus of proving that Pancham Ram was a Jexamidar 
for Ram Lal lay heavily upon the defendant-appellant and he 
has hopelessly failed. His entire case practically rests upon the 
evidence of Durga Prasad and Bindeshwari Singh. 


Durga Prasad isaman of embarrassed circumstances and 
the Raja of Daiya was one of his’ creditors, who held a decree 
for money against him. He is an interested party and his state- 
ment asawhole is not calculated to inspire any court with 
confidence. The other witness Bindeshwari Singh according to 
his own showing is an ex-servant of the Raja of Daiya. The 
Raja had instituted a suit against him for rendition of accounts. 
The Raja died and the suit was allowed to abate. It is quite 
possible that the non-prosecution of the suit is the price of his 
present evidence. It has been held in a series of cases that in 
a benamt purchase in India the criterion of beneficial ownership 
is the source from which the purchase money was derived. In 
the present case the defendant-appellant has signally failed to 
prove that the purchase money was not paid by Pancham but 
flowed from the pocket of Ram Lal. Ram Lal has been examined 
in the case and he disowns all concerns. No attempt was made 
by the appellant to have Ram Lal’s account books produced in 
court. It is true that Pancham is not wealthy or prosperous, 
but the defendants have failed to prove that the sale considera- 
tion was not paid by Pancham but by Ram Lal. The defendants 
relied upon two documents, purporting to be the statements of 
Pancham made in the mutation court on the 23rd of March, 
1922 and the 3rd of May, 1923. These statements, if intended 
to be used to contradict Pancham, ought to have been put to 
Pancham under section 145 of the Indian Evidence Act. These 
cannot, therefore, be used as evidence to contradict the state- 
ment of Pancham claiming that he was the purchaser of this 
property under the sale-deed executed by Durga Prasad in his 
favour. 


Counsel for the defendant-appellants endeavoured to meet 
the provisions of section 145 by urging that in the circumstances 
of this particular case the attention of the’ witness was in effect 
drawn to his previous statements. He points out that it is clear 
that the witness had well in mind the fact that he had made 
previous contradictory statements because in his examination-in- 
chief he was asked to make a statement as to whether he had 
made any previous statement to the Tahsildar. The putting to 
him of this question and his denial of having made any state- 
ment may reasonably be construed as proving that the plaintiffs’ 
counsel and the witness knew perfectly well of the existence 
of those statements. The fact that he was asked as to the 
statements made before the Tahsildar, whereas in fact they 
were made before the Naib-Tahsildar, really makes no difference. 
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It is next pointed out that the documents recording the 
statements made to the Naib-Tahsildar were really in court at 
the time, and this is established by the fact that the order sheet 
shows that they were noted as admitted in evidence and marked 
as exhibits on the same day as the witness made his statement. 
Itis next suggested, and not without reason, that counsel for 
the defendants thought it futile to put these statements to the 
witness in view of the fact that he had already shown by his 
examination-in-chief that he knew of those statements, and was 
prepared to deny having made them. This may be so; but 
section 145 requires that the attention of the witness must be- 
fore the writing can be proved be called to those parts of it 
which are to be used for the purpose of contradicting him. And 
in view of the strict language employed in section 145,and of 
the desirability of making it quite clear that a witness must be 
given an opportunity of meeting any criticism of his evidence, 
we think any laxity of practice in thıs respect cannot be con- 
doned. The witness was entitled to have his attention specifically 
drawn to the passages ; and that was not done. 


It is next sought to use these statements as the statement 
of a person from whom the plaintiffs derived their title, and 
admissible under section 21 of the Indian Evidence Act. Before 
the defendants could be allowed to do this, they had to lead 
evidence to prove that the statements in question were made by 
Pancham. As has been noticed above, these statements were 
never put to Pancham, nor was any evidence produced in court to 
bring the statements home to Pancham. Under those circum- 
stances the defendants were not entitled to use these statements 
as admissions of the predecessors-in-title of the plaintiffs. 

We dismiss the appeal with costs. 


Appeal dismissed 
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KUNWAR JANG BAHADUR (Plaintif) 
“a Versus 


THE BANK OF UPPER INDIA, LIMITED, LUCKNOW, 
(IN LIQUIDATION) (Defendant) * 
Civil Procedure Code, Section 50, Clause (1)—Non-compliance wth 
the procedure laid down— Defect in procedure acquiesced in— Weiver 
cures the defect. 

Section ṣo of the Code of Civil Procedure, Clause (1) lays 
down that before execution can proceed against the legal re- 
presentative of the deceased judgment-debtor, the decree-holder 
must get an order for substitution from the Court which passed 
the decree. This is a matter of procedure and not of jurisdic- 
tion. If there is non-compliance with such procedure the defect 
might be waived ; and the party who has acquiesced in the Court 
exercising it in a wrong way cannot afterwards turn round and 
challenge the legality of the proceedings. In other words, there 
has been such waiver as would cure a defect in procedure, 
though no waiver could confer jurisdiction where none existed. 

APPEAL from an order of the Court of the Judicial Commis- 
sioner of Oudh. 


L. de Gruyther, K. C. and B. Dube, for the appellant. 
Sir G. R. Lowndes, K. C.and W. Wallach, for the Pespourients: 
The following judgment was delivered by 


Sir LANCELOT SANDERSON.—This is an appeal from an order 
of the Court of the Judicial Commissioner of Oudh, which confirm- 
ed an order of the Subordinate Judge of Hardoi, dismissing the 
appellant’s application that the proceedings in execution of the 
respondents’ decree against him should be discontinued. 


The, facts are simple. The respondents obtained a decree 
absolute for sale on a mortgage against Raja Durga Prasad 
(since deceased) , the father of the appellant, in the Court of the 
Subordinate Judge of Lucknow. As the property which the 
decree-holder sought to sell under that decree was situate in the 
district of Hardoi the Subordinate Judge of Lucknow, who passed 
the decree, sent it for execution to the- Court of the Subordinate 
Judge of Hardoi under Section 39 of the Cole of Civil Procedure, 
1908, and the’ respondents in due course started’an execution 
proceeding No. 175 of 1916 in the Hardoi Court. 

The judgment-debtor then died on the 23rd April, 1920. On 
the 25th May following the respondents filed’ a petition in the 
Hardoi Court, stating therein the fact of the death of Raja Durga 
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Prasad, and praying that in the place of Raja Durga Prasad (deceas- 
ed) the name of his eldest son, Kunwar Jang Bahadur, be brought 
on the -record as his representative, and that execution proceed- 
ings be taken against the said representative. The Subordinate 
Judge of Hardoi entertained the application and issued a notice 
to the appellant. No cause being shown, an order was made on 
the 4th August, 1920, substituting the appellant in the place of 
his deceased father upon the record of the execution proceeding. 

On the 10th August, 1920, the Subordinate Judge of Hardoi 
made the following order :— 

“In this case, Kunwar Jang Bahadur’s name having been substituted for 
that of Raja Durga Prasad, the deceased judgment-debtor, an amend 
ment be made in the execution application and the Register and papers 
be sent to the Court of the Sale Officer, Hardoi, for sale proceedings”. 


During the sale proceedings the appellant made various objec- 
‘tions from time to time bothin the Court of the Subordinate Judge 
and of the Sale Officer (the Collector of the District). Amongst 
‘others, on the 21st February, 1921,. he obtained: a postponement 
of the sale for two months on the allegation that he wanted to 
effect a private sale of the property, and promised through his- 
pleader not to put forth any objections relating to the proclama- 
tion or any other objection on the next date. The sale was post- 
poned as the decree-holder’s pleader accepted the terms offered. 


A postponement on similar terms was also obtained on the 20th 
January, 1923. 

After the-proceedings had been pending for 3$ years, the 
appellant for the first time put in a petition before the Sale Officer 
on the roth April, 1924, that the sale proceedings were illegal and 
without jurisdiction, inasmuch as the decree-holder did not get 
the name of the appellant entered in the decree of the Court exe- 
cuting the same, in accordance with the provisions of Section 50 
of the Code of Civil Procedure. The Sale Officer referred the 
matter to the Civil Court, z.¢., the Subordinate Judge of the Court 
of Hardoi, where the same petition was repeated. 


. On the 22nd Apnl, 1924, the Subordinate Judge rejected the 
application for further postponement of the sale and to discontinue 
the execution proceeding. i 


Against that order there was an appeal to the Court of the 
Judicial Commissioner, which confirmed the order of the Subor- 
dinate Judge, and the present appeal is against the last order. 


It is argued that though the execution proceeding was pending 
before the Hardoi Court, when the judgment-debtor Raja Durga 
Prasad died, the application to substitute the appellant in his place 
as his representative could only be made to the Lucknow Court 
which passed the decree ; and that the Hardoi Court had no 
jurisdiction to make that order. 
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Obviously there are no merits in this appeal. It was not 
suggested at any stage that the appellant was not the legal repre- 
sentative of the deceased judgment-debtor nor was it denied that 
by the various applications he made to the Hardoi Court he had 
acquiesced in its jurisdiction until the last moment when the pro- 
perty was being actually put up for sale. 


But it is argued that the order of the 4th August, 1920, sub- 
stituting the appellant in place of his father.was a nullity and that 
all proceedings subsequent thereto in-the Hardoi Court were 
coram non judice and as such void. 


Section 50 of the Code of Civil Procedure, 1908, is relied upon 
in support of the argument that the Lucknow Court alone was 
competent to make the order for substitution. 


There is an apparent divergence of opinion among the different 
High Courts in India on this question. It has been held by the 
High Courts of Bombay, Allahabad and Madras that the applica- 
tion for execution in such a case should- be made to the Court 
which passed the decree, and that the Court to which the decree 
is sent for execution is not competent to entertain the application 
and make an order of execution against the legal representative. 
On the other hand it has been held by the High Court of Calcutta 
that an application for substitution, if made in sucha case to the 
Court to which the decree is sent for execution, is nothing more 
than an irregularity which would be cured by the provisions of 
Section 578 of the Code of 1882. 


The question turns upon the construction of Section 50 of the 
Code of Civil Procedure of 1908, Clause (1) , whichis as follows :— 
“Where a judgment-debtor dies before the decree has been fully satisfied 
the holder of the decree may apply to the Court which passed it to execute 

the same against the legal representative of the deceased”. f 
Now, the words “which passed it” were not in the correspond- 
ing section (viz., Sec. 208) of the Code of Civil Procedure, 18 59, 
but were inserted in Sec. 232 of the Code of 1877 and have been 
since continued in Section 232 of the Code 1882 and Section so 
of the Code of 1908. ' - . 


The question .is, was the effect of the introduction of those 
words to confer an exclusive jurisdiction on the Court which 
passed the decree in the matter of substitution or merely to lay 
down a rule of procedure as to which of the two Courts an applica 
tion for substitution should be made ? ° 


In order to decide that question, it is necessary to examine 
the provisions of the Code as to execution when a decree is trans 
ferred. Under clause (c) of Section 39 of the Code of 1908 a 
decree directing the sale of immovable property situate outside the ` 
local limits of the jurisdiction of the Court which passed it, may be 
transferred for purposes of execution to the Court within whose 
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jurisdiction the property is situated. On such transfer the former 
Court does not altogether lose seisin of the decree. But the Court 
of transfer obtains jurisdiction to deal with that particular execu- 
tion proceeding and retains such jurisdiction until such execution 
is withdrawn or stayed or until it certifies to the Court which. 
passed the decree either that the decree has been executed or if 
it fails to execute the decree, the circumstances attending such 
failure (Section 41). 

If the judgment-debtor dies, before any such certificate is- 
issued, the Court of transfer does not lose its jurisdiction over the 
execution proceeding,-which does not abate by reason of the death. 
But before execution can proceed against the legal representative 
of the deceased judgment-debtor, the decree-holder must get an 
order for substitution from the Court which passed the decree. 
This is a matter of procedure and not of jurisdiction. The juris- 
diction over the subject-matter continues as before, but a certain 
procedure is prescribed for the exercise of such jurisdiction. If 
there is non-compliance with such procedure the defect might be 
waived ; and the party who has. acquiesced in the Court exercising 
it in a wrong way cannot afterwards turn round and challenge the 
legality of the proceedings. 


Looked -at from this point of view there does not appear to be 
any real conflict between the different decisions in India. In the 
case of Sham Lal Pal yv. Madhu Sudan Sircar(’) the application 
under.Section 234 of the Code of 1882 (now Section 50) was re- 
garded as mere matter of form, če., of procedure, as explained by | 
Banerjee, J., in I. L. R., 27 Cal., 488 at page 493. Similarly in 
the case of Swami Nath Ayyar v. Vaidya Nath Sastri(’), when 
the case came on for final hearing, after the decision of the point 
referred to the Full Bench, Sir Arnold White, C. J. and Subramania 
Ayyar, J. held that the irregularity involved in the order for sub- 
stitution having been made by the Court to which the decree had 
been sent for execution could not be cuted by virtuc of Section 
578 of the then Code “as objection was taken by the appellants to 
the application being entertained by the Court”. In other words, 
there had been no such waiver as would cure a defect in procedure, 
though no waiver could confer jurisdiction where none existed. 


After consideration of all the circumstances of the case under 
appeal, their Lordships come to the conclusion that the Hardoi 
Court had jurisdiction to deal with the matter of the execution 
transferred to it; tHat the exercise of such jurisdiction as against 
the appellant, though irregular in the first instance, was submitted 
tofor a considerable time by him. He cannot now be heard to 
object to the exercise of such jurisdiction and it would be to per- 
mit a gross abuse of procedure if he was allowed to do so. 

G) ILL. R., 22 Cal, 558 ` 
(2) I. L. R., 28 Mad., 466 


v iS 
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Their Lordships ‘will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Appeal dismissed 
Watkins & Hunter—Solicitors for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondent. 





NAWAB SADIQ ALI KHAN AND OTHERS (Defendants) 
VEV'SUS f 
JAI KISHORI AND OTHERS (Plaintiffs) * 


Minor—Ontus of proof of minority rests on the person who sets it up in 
the first ıinstance— What kind of evidence suficient. 


Where a deed is executed by a person who alleges himself to 
be a minor at the time of execution, a heavy burden rests upon 
him or his representatives when they set up the defence of 
minority. Where six years before the execution of the mortgage, 
the parents of the mortgagors had given the ages of their 
children .in a deed of gift and guardianship applications, 
according to which the mortgagors were minors at the date of 
execution of the mortgage, keld, that the documentary evidence 
was sufficient to satisfy the onus of proof which rested upon the 
appellants in the first instance. Any attempt to defraud the 
mortgagees by concealing the guardianship proceedings from 
them cannot reasonably be held to effect the dona fides of the 
statements made in 1903 when the guardianship application was 
made, and there was no motive for wilfully misrepresenting their 
ages in 1903. 

Evidence of witnesses is always far less reliable than contem- 
poraneous statements such as those made by the parents of the 
parties in this case, without any possible motive for misrepre- 
senting facts. 


APPEAL from a decree of the Court of the Judicial Commis- 
sioner of Oudh. 


A. M. Dunne, K. C. and K. J. Budanje, for the appellants 
L. de Gruyther, K. C. and B. Dube, for the respondents. 


The following judgment was delivered py 


LORD SALVESEN.—This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh, dated the 27th May, 
1925, reversing a decree dated the ‘30th April, 1924, of the 
Subordinate Judge of Lucknow. 


The first respondent, who alone appeared in the appeal, is the 
i i - *P. C. A. No. 59 of 1927 k 
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mortgagee under a mortgage dated the 18th April, 1908, and the 
appellants.are the representatives by succession or purchaèe, of 
two persons named Baqar Ali Khan and Ali Ahmad Khan. 


The mortgage was executed by the two persons last mentioned 
in security of a sum of Rs. 7,000 loaned by the mortgagee for a 
term of five years in the first instance and bearing interest at the 
rate of 14 annas per cent. per mensum. It is in the ordinary 
form, and provision is made for interest being accumulated at 
compound rates in the event of non-payment, and for the period 
of payment of the principal sum and interest being extended 
beyond the stipulated period in the option of the mortgagee. 


The mortgagors-were two of the family of a certain Qasim Ali 
Khan, originally the zemindar of the village of Jamwasi and the 
owner of certain other heritable properties. Qasim Ali Khan 
had as far back as the year 1892 executed a deed of gift in favour 
of his wife, Musammat Rais-un-nisa, of the entire village of 
Jamwasi, and on the 10th August, 1899, he executed another deed 
of gift in her favour of his house property in Lucknow. 


On the 21st June, 1902, she in her turn gifted the village 
Jamwasi and the house property to her three sons and one 


‘daughter, excluding, however, from the gift the sz» lands in the 


village, extending to some 27 acres or thereabouts. From that 
time onwards the four children, who were described as minors in 
the deed, were registered as the proprietors of the properties in 
question. They remained in the peaceable occupation of the lands 
until the present suit was started in 1923 in which the plaintiff 
(now the first respondent) sought a decree for Rs. 32, 632-7-9, 
and in default of payment, sale of the lands mortgaged in her 
favour. i 


The case has been decided on the issue whether the two 
mortgagors were minors at the date when they exécuted the 
mortgage in question. On this question of fact the Courts below 
have differed. The Subordinate Judge held that the executants 
were minors on that date, but his judgment was reversed by the 
Court of the Judicial Commissioner.. Their judgment is summed 
up in the following passage :— 

‘“ We have given our careful attention to all the evidence which weighed 
with the Court of trial, but we are not satisfied that the two executants 
were minors at the time of execution. On the contrary, we think it is 
quite probable that they were majors. This finding of fact is sufficient to 
dispose of the appeal, and it becomes unnecessary to consider the questions 
of law which would arise if we were to find in fact that the executants 
were minors’’, 

It is noteworthy that the learned Judges did not consider 
themselves in a position to affirm that the executants of the 
mortgage were in fact majors at the time of its execution, and it 
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may be inferred from this that the judgment really proceeded on 
the footing that the appellants had failed to discharge the onus of 
proof which the Court held rested- upon them. 


“Their Lordships are in agreement with the learned Judges 
when they say: “Where a deed is executed by a person who 
alleges himself to be a major at the time of execution, a heavy 
burden rests upon him or his representatives when they set up 
the defence of minority ”. - If, therefore, the case depended upon 
the oral evidence alone, they would not have been disposed to 
hold that it was so convincing as to entitle the appellants to a 
finding in their favour. But the documentary evidence which the 
appellants have adduced and the proceedings instituted in relation 
to the two mortgagors, Baqar Ali Khan and Ali Ahmad Khan, 
are so weighty that, if they stood alone and were unchallenged, 
they would conclusively establish the fact of minority. The first 
document is a deed ofs gift dated 21st June, 1902, in favour 
of her four children by their mother, who is therein described 


as aged about 28 years, and the four children are described as. 


minors. Taking the age-as approximately correct, Rais-un-nisa 
would be born in or about the year 1874. Following on this 
deed, Qasim Ali Khan, on the 14th February, 1903, pre- 
sented an application for guardianship of his minor children. 
In this application, as required by the Act, he set forth the 
dates of birth of the four children in question. Baqar Ali Khan 
is stated to have been born on the 1rth February, 1891, and 
Ali Ahmad Khan on the 19th December, 1892. The ground of 
the application is that the applicant being the father is the 
natural guardian of the minors and has no interest adverse 
to them, and that he had transferred the property mentioned to 
the minors subject to a prior charge which he wished to pay off 
by a sale of a portion of the property. It is not strictly correct 
that the father had transferred the property to the minors 
directly, for it was transferred by his wife to them; but he had 
originally been the owner and had made her the gift which she 
was able to pass on to her children. Their Lordships do not 
attach any importance to this inaccuracy. The application was 
granted, and on the 9th November, 1903 a certificate was issued 
by which Qasim Ali Khan was appointed guardian to the persons 
and property of his four children during the period of their 
minority, to wit, until the 11th February, 1912, in the case of 
Baqar Ali Khan and the 19th December, 4913, in the case of 
Ali Ahmad Khan.. 


“Qasim Ali Khan seems to have managed the property for 
several years without requiring to make any application to the 
District Judge. On the 28th November, 1907, however, in 
consequence of the marriage of his eldest son, which had already 
taken place, he applied for the sanction of the Court to pay the 
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expenses incurred to the amount of Rs. 1,580-8, and to charge 
the same against the property of the minor. The age.of Baqar is 
stated’ to.be approximately 16 years according to the certificate 
of guardianship. His next application, of date the 7th November, 
1908, in the suit of guardianship, was one to authorise him to 
resign the office of guardian. Qasim Ali Khan was permitted to 
resign, and on the 16th November of the same year Rais-un-nisa, 
his wife, applied to be appointed guardian in his place. In this 


‘application the dates of birth of her children are stated in 


accordance with the certificate. : 


An order was made granting the application, and on the 
roth December, 1908, the certificate of guardianship was issued 
in favour of Rais-un-nisa. It will be observed that these last- 
mentioned proceedings took place after the mortgage had been 
executed. i f 


In May, 1909, the Court of Wards assumed the charge of 
the persons and property of the minors under the Court of Wards 
Act. Notification in the United Provinces Gazette was duly made 
on the 21st May of this fact. The Deputy Commissioner of Bara 
Banki was put in charge, and although there is no evidence on 
the subject, it may be assumed that this was done at the instiga- 
tion of one or both of -the parents of the alleged minors. He, 
in fact, lodged certain objections in a suit which had been brought 
to charge the siv lands which had been transferred to the minors 
at the same time that the mortgage in question was executed 
with a view to protecting these lands in their interests from being 
charged with a debt of Rais-un-nisa. He failed in his objections 
on the ground that the alleged purchase by the minors was a 
simulate transaction and that the property really belonged to the 
mother who was the debtor. Incidentally it may be mentioned 
here that the major part of the sum borrowed from the mortgagee 
was ostensibly applied in order to meet the purchase price, ` 
Rs. 4,000, of the si~ lands that then stood in the name of Rais- 
un-nisa’s agent. As these lands were subsequently disposed of 
by her, the mortgagors derived no benefit from the alleged 
purchase, and the remainder of the loan was applied in payment 
of debts due by Qasim. 


The position of matters accordingly at the date when the 
mortgage was granted was that Baqar Ali Khan and Ali Ahmad 
Khan were still, on,the face of the Court records, under the 
guardianship of their father as minors, the age of majority being 


' 21 according to the law applicable where there has been an 


appointment of guardian. Baqar Ali Khan, according to the 
certificate, would then be 17 years of age and his brother 15%. 
They were accordingly disqualified from acting except through. 
their guardian, and in the mortgage no reference is made to the” 
fact of guardianship. The proceedings which related the registra- 


tye 
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tion of the mortgage indicate that it Was assumed that the ordinary 
age of majority, 18, was the only one with regard to which the 
Registrar had to satisfy himself. Had the certificate of guardian- 
ship been brought under his notice, it is reasonably certain that 
the transaction would not have been completed. The proceedings 
which were taken after the mortgage itself was granted contained 
a reiteration both by the appellants and by the Deputy Com- 
missioner that all the children of Qasim Ali Khan were still in 
minority. 

In their Lordships’ view this evidence is sufficient to satisfy 
the onus of proof which rested upon the appellants in the first 
instance. The first respondent, however, contended that the 
proceedings of Qasim Ali Khan m getting himself appointed 
guardian in 1903 were part of a fraudulent scheme on his part 
to secure the management of the estates which had been trans- 
ferred to his children for a longer period than would fall to him 
as their natural guardian. Her case is that he déliberately 
underestimated the ages of the children by from five to six years 
for this purpose, and they have led some evidence to show that 
the marriage of Qasim Ali Khan and Rais-un-nisa took place as 
early as 1883 or 1884. . This would make the eldest child of the 
marriage born when the mother was only 9$ or 10 years if the 
statement of her age in the deed of gift and consistently repeated 
thereafter was approximately correct. ~ 


Their Lordships are unable to discover any motive that Qasim 
Ali Khan had in 1903 for wilfully misrepresenting the ages of his 
children. If there was a fraudulent schéme on his part to do so, 
-his wife Rais-un-nisa must also have been a party toit. The 
properties in question were already protected against Qasim’s 
obligations by being vested in his wife, and the only effect of her 
transferring the properties to his children was to make it impossible 
for Qasim to exercise the same control over them as he might 
have done by influencing his wife. There is not a trace of evi- 
dence that Qasim Ali Khan was embarrassed in 1902, and assum- 
ing that he acted in good faith in'presenting the application for 
guardianship, he and his wife would probably be the only persoñs 
who had knowledge of the dates, whether approximate or otherwise, 
of the’ birth of their children. It is not until 1908, when the 
mortgage was executed, that any fraud can be attributed to Qasim 
Ali Khan, and even then, if the’ first respondent’s statement is 
correct that his two sons were both young nfen of 21 and upwards, 
the only things that can be attributed to him’ was that he had 
unfairly induced his two elder sons to pledge their share of the 
‘properties which they. had received originally by gift from him 
through their mother for payment of his debts, This-would not 
be a fraud upon the mortgagee at all. The most probable expla- 
nation of the mortgage being effected was, in their « Lordships’ 
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opinion, that Qasim Ali Khan thought that by concealing the 
guardianship proceedings from the mortgagee and passing off his 
sons as majors of 18 or upwards he could induce the mortgagee 
to furnish the money which he then required to meet his liabilities 
without affecting the rights of his minor children in the family 
estate. That was no doubt a fraud upon the moitgagee, but it 
affords an intelligible motive-for the execution of the mortgage. 
This theory, however, postulates that his two sons were still below 
21 years of age, otherwise his schemes would have failed to have 
the effect which he no doubt desired of protecting the estate for 
them while at the same time obtaining the money he urgently 
required for his own purposes. It cannot reasonably be held to 
affect the dona fides of the statements made in 1903 when the 
application-for guardianship was made. 


The only part of the oral evidence which has caused their 
Lordships some difficulty 1s that of Mohammad Jafar Husain Khan 
who produced the zzkaknama of the marrige of his son with the 
only daughter of Qasim, which took place on the 12th November, 
1903. He states that at that time his daughter-in-law was 15 
years old and that after 13 years she gave birth to a daughter. 
After an interval of 20 years this evidence cannot ‘be held to be 
conclusive as to the age of the daughter-in-law or as to the period 
that elapsed before her first child was born. The Mohammedan 
age of puberty is nine, and a xikahnama might well' be executed 
some considerable time before the girl went to her husband. 
Evidence leading to an exactly contrary conclusion is given by 
Abbas Mirza for the appellants, who impressed the Subordinate 
Judge favourably While it is impossible to reconcile the state- 
ments of the witnesses, allowance must be made for the lubricity 
of testimony depending upon, recollection extending back for 
long periods, and such evidence is always far less reliable than 
contemporaneous statements such as those made by the parents 
of the parties in this case without, as their Lordships think, any 
possible motive for misrepresenting the facts. 


Their Lordships are the more disposed to reach the same 
decision as the Judge of first instance because of the delay that 
has taken place in bringing this suit. For 15 years the mortgagee 
appears to have made no claim for payment of interest or repay- 
ment of the capital sum advanced. No doubt this is not an 
unusual feature where money is advanced on a mortgage with the 


- ultimate object of thesmortgagee acquiring the land hypothecated 


by suddenly putting forward a claim of such magnitude that it 
almost necessarily involves a sale. But the present case is rather 
special inasmuch as the intervention of the Court of Wards in- 
volved a degree of publicity which, if it came to the knowledge 
of the first respondent’s advisers, might well have suggested 
to them the desirability of postponing any demand. Further, 


~ 
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the evidence of the respondént’s first. witness that he had told 
the mortgagee’s agent at the time of the execution of the mort- 
gage that the mortgagors were in fact minors was allowed to 
remain uncontradicted, although this agent or the mortgagee 
herself might have gone into the box. Be this as it may, the 
long delay has, ‘in fact, deprived the appellants of the direct evi- 
dence of three of the principal witnesses on whom they could 
have relied, vzz., the father and mother of the mortgagors and 


their eldest son, all of whom were dead before the suit was brought . 


while the other son had ceased to have any: interest in the pro? 
perties hypothecated as he had sold his share for what appears to 
have been a full price. ` i 


On the whole matter, their Lordships are of opinion that the 
Subordinate Judge’ came to the right conclusion. The fact of 
minority being established at the date of the execution by ‘the 
mortgagors of the deed founded on is- sufficient for the decision 
of the case ; such a deed executed- by minors being admittedly a 
nullity according to Indian Law, and incapable of founding a plea 
of estoppel. i 


They will therefore humbly advise His Majesty that the 
appeal should be sustained, and that the suit should be dismissed 
with cost here and below since'the date of the’ judgment of the 
© Subordinate Judge. 

; ; : „ Appeal allowed 
Watkins & Hunter—Solicitors for the appellants. 
James, Gray & Son.—Solicitors for the respondents. 





HIGH. COURT 


` QADRI JAHAN BEGAM (Plaintif) 
> VeEV SUS 
FAZAL AHMAD (Defendant)* 


Civil Procedure Code, Order 23, rule 3—A pplication of—Compro? 
mise effected. during pendency of appeal before High Court— 
Appellant’s death before decree passed in terms of compromise— 
Heirs brought on record—When not entitléd to continue appeal— 
Mohammedan Law—Beguest—Contingent upon consent of heirs. 


The adjustment of an appeal is something distinct and 
independent from a compromise being a lawful one. 

The word “‘ lawful ” in Order 23, rule 3 refers to agreements 
which in their very terms or nature are not “unlawful” and 
may therefore include agreements which are voidable at the 
option of one of the parties thereto, because they have been 
brought about by undue influence, coerción or fraud. Nand 
Lal v. Ram Sarup, [1927] A. I. R., Lahore, 546, dissented from. 

* F. A. No. 427 of 1924 ` 
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Budhee Mal v. Musammat Rup Kour; [1890] P. R., No. 48 and 
Ala Baksh Khan v. Kasim Alı Khan, [r89¢] P. R., No. 48, 
referred to. 

Independently of Order 23, rule 3 the. court has inherent 
jurisdiction, under section rs1 of the Code, to refuse to record. 
a compromise brought about by undue influence but where the 
person alleged to have been subjected to undue influence did 
not repudiate the compromise in her life-time, the High Court 
refused to exercise any extraordinary discretionary powers. 
Sreematt Sabstri Thakurain v. F. A. Sart, VI Patna, 108 at 

@ 128 and Gagendra Singh v. Durga Kumari, I. L. R., 47 All., 
637=23 A. L. J. R., 561, referred to. 

Where an application for compromise, under which the 
parties agreed that an appeal pending betore the High Court 


should be dismissed and that they should bear their own: 


costs, had been duly proved and verified by an officer appointed 
by the lower court but before any decree could be passed in 
terms of the said compromise, the appellant died and the heirs 
‚of the deceased were allowed to be brought on the record, 
_held, that the case fell not under Order 23, rule x but under 
rule 3 of that order, that the appeal had been wholly adjusted 
and that inasmuch as there was nothing to show that the 
compromise was unlawful, it should be recorded and a decree 
passed dismissing the appeal. l 

` Where the validity of a bequest by a deceased Mohammedan 
is-contingent upon the consent of the heirs such a bequest is 
not forbidden, by the law and does not defect the provisions 
of any law. ' 


FIRST APPEAL from a decree of BABU GAURI PRASAD, 
Subordinate Judge of Pilibhit. 

Hyder Mehdi, for the appellant. 

Iqbal Ahmad and Syed Muhammad Husain, for the res- 
pondent. : 


The judgment of the Court was delivered by ` 


KENDALL, J.—This appeal arises out of a suit for recovery of - 


a dower debt brought by Musammat Qadri Jahan Begam against 
her husband Sheikh Fazal Ahmad. The suit was dismissed by 
the court below on the ground ‘that it was not proved that any 
part of the dower debt was prompt and accordingly the suit was 
premature. An appeal was preferred by the wife and was pending 
in this Court. Apparently some registered document was 
executed purporting to be a compromise (we are not concerned 


_ with its terms here) °on the basis of which an application was 


made to the Subordinate Judge ‘signed by both the parties to 
this appeal, to the effect that they had agreed that the suit 
should be dismissed without any further adjudication and that 
the parties were to bear their own costs. A request was made 
to the court below that ‘the said application for compromise 
after due verification be forwarded to the High Court so that 


+ 


we 8? 
T 
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“the appeal may be dismissed in terms of it’. The learned 
Subordinate Judge deputed his munsarim to get this application 
for compromise verified by the lady. This was done. He 
accordingly forwarded it together with the verification and his 
report. Before any decree could be passed in terms of it the 
counsel for the appellant intimated that the appellant was dead, 
and asked for time to bring her heirs on the record. An appli- 
cation for substitution of names was filed, which was ultimately 
granted by a learned Judge of this Court, and the original appel- 
lant’s father and mother were brought on the record in her place 
in the array of the appellants. The learned Judge at the time 
- of passing this order did not however decide whether they were 


not bound by any compromise which had been entered into by, 


their predecessor, 


The learned counsel for the respondent has taken a pre- 
liminary objection that the present heirs are not entitled to 
continue this appeal. His first contention is that the application 
in substance was one for the withdrawal of the appeal and did 
not amount to an adjustment or acompromise. We cannot 
accept this contention. The application which was filed in the 
court of the Subordinate Judge did not purport to be an appli- 
cation to withdraw the appeal. On the other hand, it expressly 
mentioned that there was a compromise: between the parties 
under which the appeal was to be dismissed and the parties were 
to bear their own costs. The case therefore undoubtedly falls 
not under Order 23, rule 1 but under rule 3 of that order. Before 
a decree can be passed in terms of this compromise it is to be 
proved to the satisfaction of this Court that the appeal has been 
adjusted wholly or in part by a lawful agreement or compromise 
between the parties. The learned advocate for the respondent 
argues that inasmuch as.the compromise signed by the lady is 
duly verified, it must be assumed that it was a lawful compromise. 
We are of opinion that the adjustment of the appeal is something 
distinct and independent from the compromise being a lawful 
one. The execution of the application for compromise and its 
due verification befofe an officer appointed by the court below 
is a proof that the appeal had beeri adjusted wholly by the parties. 
That however does not necessarily show that the adjustment was 
necessarily lawful. 


Order 23, rule 3 does not merely say that the agreement or 


compromise should be binding on the parties. It speaks of its | 


being ‘lawful’. The rule is imperative and it would be the duty 
of the court to order such agreement or compromise to be 
recorded unless it finds that the compromise is not lawful. ` 


“The affidavit filed on behalf of the appellants suggests that 
the lady may have been under the undue influence or coercion 
of the defendant at the time when she entered into the com- 
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promise. It is not expressly mentioned that any fraud was 
committed on her, but the learned vakil for the appellant’contends 
that the application implies that such fraud was committed. 
Lastly he argues that according to the allegations contained in 
the affidavit she was suffering from death illness at the time and 
the relinquishment of her dower which would deprive the heirs 
of their rights had the effect of defeating the provisions of the 
Mohammedan Law. 


In our opinion the word ‘ lawful’ in Order 23, rule 3 does not 
merely mean binding or enforceable. A contract which is brought 
about either by undue influence, misrepresentation or fraud is 
under section 19 (æ) of the Indian Contract Act merely voidable - 


and not absolutely illegal or unlawful. Section 23 of the Act 


indicates when the consideration or object of an agreement is 
unlawful. These are cases where it is forbidden by law or is of 
such a nature that, if permitted, it would defeat the provisions 
of any law, or is fraudulent, or involves or implies injury to any 
person or property, or where the court regards it as immoral or 
opposed to ‘public policy. We think that the word “ lawful” in 
Order:23, rule 3 refers to agreements which in their very terms 
or nature are not “unlawful” and may therefore include agree- 
ments which are voidable at the option of one of the parties 
thereto, because they have been brought about by undue in- 
fluence, coercion or fraud. The learned vakil for the appellant 
has strongly relied upon the case of Mand Lal v. Ram Sarup(*y 
where Addison and Agha Haider, JJ., held that where the docu- 
ment was obtained by the exercise of undue influence it cannot 
be said that the suit had been adjusted by a lawful agreement 
or compromise as required by the provisions of Order 23, rule 
3 of the Code of Civil Procedure. With great respect to the 
learned Judges we are unable to agree with their interpretation 
of the word ‘lawful’ in the rule. Their attention, was apparently 
not drawn to two earlier cases of their own court where a con- 
trary opinion had been expressed, Budhee Mal v. Musammat 
Rup Kour(*) and Ale Baksh Khan v. Kasim Ali Khan Ç). 


° It is however possible to take the view that independently 
of Order 23, rule 3, the court has inherent jurisdiction under 
section 151 of the Code to refuse to record a compromise which 
has been brought about by undue influence. Sveemati Sabitri 
Thakurain v. F. A. Sari(*). The majority of the Judges in 
Gagendra Singh v. Durga Kumari(’) invoked their inherent 
jurisdiction for recording a compromise, independently of Order 
23, rule 3. But where the person, who is said to have been 
subjected to undue influence, did not repudiate the compromise 
in her life-time and is now dead, and the question of the alleged 


(1) [1927] A. I. R., Lahore, 546 (2) [1890] Punjab Records; No. 81 
(3) [1895] Punjab Records, No. 48 (4) -VI Patna, 108 at 128 
(5) LL. Ra 47 All., 637=23 A. L. J. R., 561 
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undue influence will involve an elaborate and lengthy enquiry 
which cannot be satisfactorily made in a summary proceeding, 
we are not bound to exercise any extraordinary discretionary 
powers, assuming that such powers exist. This matter can best 
be re-agitated in a separate suit. 


The learned vakil for the appellants has next contended that 
under the Mohammedan Law a relinquishment of 4 debt during 
marz-ul-maut soas to deprive the heirs was unlawful inasmuch 
as such a bequest would defeat the provisions of the Moham- 
medan Law which makes such bequest invalid unless assented 
to by the heirs. In our opinion when the validity of a bequest 

-is contingent upon the consent of the heirs, it cannot be said 
that such a bequest is forbidden by- the law, or defeats the pro- 
visions of any law, nor can it be said that is is necessarily void 
ab initio. It would therefore be very difficult to hold that this 
bequest was ‘unlawful within the meaning’ of Order 23, rule 3. 
Furthermore, this would necessitate an elaborate enquiry into 

-the question whether the deceased was in fact suffering from 
marz-ul-maut at the time, and whether the property bequeathed 
by her exceeded a one-third share of her estate, which matters 
cannot be conveniently enquired into in these summary proceed- 
ings. ` -1 

:We are further of opinion that the question of the relinquish- 
ment of the dower does not substantially arise in these proceed- 
ings. That is contained ina registered compromise alleged to 
have been executed by her which is not before us.- ‘The appli- 
cation which has been forwarded to this Court by the Subordinate 

Judge merely contains a prayer that the appeal should be 
dismissed and that the parties should -bear their own costs. We 
are therefore not called’upon to consider whether a valid re- 

linquishment of the dower debt had been made by the lady, or 
whether such relinquishment is binding on her heirs ‘after her 


death. The application for compromise under which the parties. 


agreed that the appeal should be dismissed and the parties should 
bear their own costs has been duly proved and verified. This 
shows that this appeal at any rate has been wholly adjusted, and 
there is nothing to’ show that in its nature such a compromise 
was unlawful. s i 


Under these circumstances we are of opinion that we must 
order thatthe compromise should be recorded and a decree 
should be passed to the effect that the appeal has been com- 


promised and is hereby dismissed. The parties will bear their’ 


own costs of these proceedings. $ 
Appeal dismissed 
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BHOGI. RAM (Plaintif) 
© versus 
KISHORI LAL (Defendant) * 


Negotiable Instruments Act of 1881, section 46, para. (3)—Delwery 


of promissory note as between person making it and the payee— 
Whether for spectal purpose or conditional—Lutdence Act, section 


92, proviso (3)—Applicability of—Principal and agent—Pro-: 
note executed as collateral security for balance on running account 
— Suit for recovery of money on bases of—When not maintain- 


able, 


Where in a suit for .recovery of a certain sum on the basis 
of a pronote executed by defendant in plaintiff’s favour, the 
defence was ‘‘ that the pronote had been delivered for a special 
purpose, namely, as a continuing security- for the balance of 
the running account which might be found due when the 
accounting between the parties as merchant (z e., the defend- 
ant) and as commission agent (plaintiff) came to an end either 
by discontinuance of mutual business or by either party desir- 
ing the. account to be settled up,” and the trial court found 
against the defendant on the ground “that delivery was ab- 
solute for the purpose of securing the particular amount men- 
tioned in the pronote and advanced that very day ? but the 
lówer appellate court held otherwise believing the oral evi- 
dence of the defendant ‘‘ because it was supported by the fact 
that plaintiff’s son had been party to an entry, at a later 
date, of the amount of the pronote in the running accotnt 
and also because plaintiff and his son had made some untrue 
statements’’, #e/d, that plaintiff’s suit was not maintainable. 
Sheo Prasad v. Gobind Prasad, 1. L. R., 49 All., 464, accept- 
ed in preference to Sri Ram v. Sobha Ram, 1. L. R., 44 All., 
g21, by BOYS, J., and Re Boys, [1870] L. R., 10 Eq., 467, 
referred to by ASHWORTH, J. 
[Per BOYS, J.—In view of proviso (3) to section 92 of the 


` Evidence Act, the defendant was entitled to go outside the 


promissory note and prove, as he actually did, a separate oral 
agreement that a condition precedent to the attaching of any 
obligation to the contract evidenced by the promissory note 
was that there should not be any obligation attaching under 
it unless there was a final balance of account on the transac- 
tions against the defendant which he failed to payl. 


[Per ASHWORTH, J.—The question whether delivery of a 
promissory note-as between the person making that note and 
the payee can be regarded as conditional or for a special pur- 
pose only within the meaning of section 46, para. (3) of the 
Negotiable Instruments Act of 1881 depends upon the construc- 
tion of the words ‘as between such parties and any holder of 
the instrument other than a holder in due course ’’; and the 

* S. A. No. 1593 of 1926 


Bent 
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7 proper interpretation of these words should be ‘‘ as between 
the maker and the payee or the endorser and the endorsee or 
the endorsee and any holder other than a holder in due course 
or as between any one of such parties and any other’’]. 
Woodbridge v. Spooner, [1819] 3 B. and Ald., 233, referred to. 
SECOND APPEAL from a decree of MAULVI SHAMSUL 
HASAN, Additional Subordinate Judge of Muttra, reversing a 

decree of PANDIT GOPAL SHARMA, Munsif. 


Sir Tej Bahadur Sapru,-Peary Lal Banerji and Satish 


. Chandra Das, for the appellant. 


Shiam Krishna Dar, 'for the respondent. 
The following judgments were delivered :— 


Boys, J.—This appeal arises out of a decree-of the lower 
appellate court setting aside the decree of the trial court allowing 
the plaintiff's claim on a promissory note. The suit of the plaint- 
iff was a simple one on a promissory note. The answer of the 
defendant, however, disclosed other dealings; and it has been 
found by both courts that the plaintiff’s denials of those dealings 
were false. 


The language used throughout, and particularly in the judg- 
ment of the lower appellate court, has not been as clear as it 
might well have been, and a more detailed statement of the plead- 
ings and the findings is necessary than is usually the case in such 
suits. The defendant pleaded :— 


(a) (Further plea no. 2) That he, the defendant, used to 
hand over’ “ gur”, sugar and grain to the plaintiff 
to~be sold on account of the defendant. 


(4) (Further plea no. 2) That pending the sale and re- 
covery of the price of the goods plaintiff used to 
advance to the defendant sums of money bearing 
interest, 

(2) “ on the security of the goods”, and 


(#2) “ for the further satisfaction ” of the plaintiff defend- 
ant used to execute promissory notes for the sums 
advanced. ; 

(c) (Further plea no. 2) That the money received by the 
plaintiff from the sale of the.goods was to be deduct- 
ed as received from the debt due by the defendant. 

So far I find this pleading of the defendant to be quite simple 
and straightforward. In the accounting between them the 
amounts received by the plaintiff on sale of the goods were to 
be entered on the credit side to the defendant, and the amounts 
advanced to the defendant were to be entered on the debit side 
against the defendant. i ` 
The entry of one such sum on the debit side is illustrated 
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in further pleas nos. 3 and 4 in the written statement and is as 
follows :— . 
“Rs. 1,001, Pus Bad: 6 Sambat 1979 ‘rugga’ one, interest at Re. I per 
cent’’. 5 


This appears to me to offer no difficulty. It is merely a con- 
venient brief way of entering that on the date in question the 
defendant received Rs. 1,001, the sum in connection with which 
he wrote a ‘rugga’ of that date. 


The pleading of the defendant continues (further pleas nos. 5 
and 6) :— 
(d) That subsequently an account (this is Ex. A) was 
struck between the parties on Kuar Badi 9, Sambat 
1980 in which defendant was found to owe on the 
balance Rs. 963-8. : 


(e) That in arriving at this balance the amount of Rs. 1,525 
(which is in dispute in the present suit and which 
he had received in advance upon the security of the. 
goods and in regard to which he had for the further 
satisfaction of the plaintiff executed the ragga in 
suit) was debited against him. 


(f) That (further pleas nos. 7, 8 and 9) subsequent to the 
settling of the last-mentioned account the plaintiff 
had carried out further sales for the defendant, but 
he had not yet furnished any account. 


Whether these pleadings of the defendant were established 
by him was a matter for determination in the suit, but on a 
careful reading of the whole written statement I find the pleas in 
their entirety quite straightforward. They amountto: “ The 
promissory notes which I gave were only for further security, 
ifthe security of the goods proved insufficient. In evidence 
of that I show that the amounts represented by, the promissory 
notes have been debited against me and witha clear refer- 
ence to the promissory, notes in accounts which were declaredly 
accounts of the malpeta (goods in security) transactions” (see 
the heading to the account set out in further pleas nos. 3 and 4). 
I -do not think the issues in the trial court were happily framed, 
but that would not be material at this stage if in truth there has 
been clear understanding as to what were the points in issue and 
there has been a finding or findings on those points. 


The trial court believed the whole of the defendant’s story as 
to the “sale. of grain” transactions between the parties and the 
account taken between them and that the plaintiff was concealing 
his account-books. But the learned Munsif held that the promis- 
sory note and the taking of the Rs. 1,525 was an entirely independ- 
ent transaction. The only reason given by him for so holding is 
that he thought that the defendant would: not be so foolish as to 
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give an additional documentary security where the goods were also 
seçurity, wholly ignoring that the goods might not be good enough 
security to make the plaintiff feel at ease in advancing the whole 
amount, and that it would be the plaintiff who would demand the 
further security. All he has to say about the plaintiff withholding 
his account-books is that he is doing so “ for reasons best known 
to himself ”. í 


The lower appellate court agreeing with the trial court’s find- 
ings onall the preliminary points and differing from its final 
finding held 


(a) that the plaintiff's denials of grain transactions were 
false ; 


(2) that Example A (the account including this matter of 
Rs. 1,525, to which I have referred) “ shows that this transaction 
was intended by the parties to be included in the accounts”; 


(c) that the balance due to the plaintiff on the last taking of 
account was Rs. 963/8; 


(d) that no final account having been taken, no decree for a 
balance could be passed; 


(e) that the suit in its present form is not maintainable. Here 
again the conclusions might have been more happily expressed, 
but I think that the conclusions, 


(a) that ‘this transaction” (which can only mean the giving 
by plaintiff of Rs. 1,525 to the defendant) “ was intended by the 
parties to be included in the account ” (which can only mean the 
accounts of the grain transactions, for there is no question of any 
other accounts) ; i 


(6) that the last balance of account: taken alleged by the 
defendant was proved ; 


(e) that no final balance of account had been taken ; 


(d) that the present claim was not maintainable, can only be 
taken as a finding of all points in the defendant’s- favour that the 
giving of Rs. 1,525 was part of the grain transactions and the 
promissory note was only intended to be a further security, if on 
taking the accounts of the grain transactions a balance was due 
against the defendant which he failed to pay. 


The only question which remains, but which appears never to 
have been specifically raised by the plaintifé in the courts below, 
is whether the defendant could, in view of section 92 of the 
Evidence Act, be allowed to go outside the promissory note. I 
think he clearly could in view of proviso (3) to that section. The 
defendant was entitled to prove (and did prove, as I interpret the 
pleadings and the finding of the lower appellate court) a separate 
oral agreement that a condition precedent to the attaching of any 
obligation to the contract evidenced by the promissory note was 
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CIVIL. that there should not be any obligation attaching under it unless 
1928 there wasa final balance of account on the grain transactions 


Te against the defendant which he failed to pay. 
oGI RAM eae ; A S cas LE, 
s I have no hesitation in accepting the decision in S%eo Prasad 


KISHORI v. Gobind Prasad (*) in preference to the decision in Sri Ram v. 
Sobha Ram (°) which latter, to me unaccountably, failed to con- 
Boys, J. sider the third proviso to section 92 of the Evidence Act. 


I would dismiss the appeal with costs. 


Aakers J ASHWORTH, J—I concur. In this case the plaintiff Bhogi 
- Ram, who is appellant in this Court, sued the defendant-res- 
pondent Kishori Lal for recovery of Rs. 2,000 on the basis of a 
pronote dated the-12th January, 1923 executed by the defendant 

in favour of the plaintiff. The defence was in effect that the- 
promissory note had been delivered for a special purpose only, 
namely, as “ a continuing security to meet the running balance 
from time to .time that might be due on an account between the - 
parties as merchant (ż.e., the defendant) and as commission agent 
(the plaintiff) which running account included advances on the 
_goods before realisation of the price. In other words, whereas 
the plaintiff maintained that the note was delivered as security 
for a particular advance, the defendant maintained that it was 
delivered as security for the balance of the running account 
which might be found due when the accounting between the 
parties came to an end either ‘by discontinuance of mutual 
business or by either party desiring the account to be settled up. 
The trial court found against the defendant on the ground 
that delivery was -absolute for the purpose of securing the parti- 
cular amount mentioned in the promissory note and advariced 
that very day and was not a delivery merely for the purpose of 
securing any balance that might be found on the running account. 
In appeal the Subordinate Judge held otherwise. He believed 
the oral evidence of the defendant in preference to that of the 
plaintiff because the former evidence was supported by the fact 
that the plaintiff’s son had been a party to the ‘entry of this sum 
in a statement of the running account and also because the 
plaintiff and his son’had in his opinion made some untrue ‘state- 
ment which detracted from their credibility generally. Now in 
this second appeal it is not open to us to go behind a finding of 
fact in support of which there was some evidence on which a 

court could reasonably act in coming to a decision. I hold that ° 
the evidence mentioned was such evidence. It is therefore not 
open to this Court to consider whether it would have come to 
the same decision on the evidence. For instance, if ıt had been 
open to me to come to a decision on the evidence I should have 
been struck by the fact that this note was drawn up for the 
precise amount lent on the particular date and not fora round 

GQ) ILL. R., 49 All; 464 (2) IL. R., 44 All., 521 : 
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figure. There could be no probability ofa balance of account CIVIL 
coming to this particular sum and so the fact that the sum enter- 1928 
ed in the note was exactly the same as the advance would be 
an argument in favour ‘of the plaintiff. On the other hand, it BHOGI Ram 
appears that the plaintiff’s son might reasonably be regarded as Reco 
the plaintiff's agent acting under the plaintiff’s express or general LAL e 
instructions. The incorporation therefore by the plaintiff’s son 
of the sum entered in the note in the running account (although 
it may have amounted only to an offer to receive payment by 
incorporation) was a fact that might be invoked in favour of the 
~ defendant as supporting his plea. The case is extremely similar 
to the case in ve Boys (1) which case indeed was the basis of 
the illustration 8 appended to section 21 of the English Bills of 
Exchange Act VIII of 1882, a section equivalent to section 46 
of the Indian Negotiable Instruments Act. In that case Lord 
Romilly decided against the contention that the promissory note 
was given to secure the payment of the balance and not to secure 
the payment of the advance and made great point of the fact 
that the amount in the promissory note was the same as the joint 
amount of two advances made just before the execution of the 
note. On the other hand, in that case theré does not appear to have 
been any evidence that the amount was evér incorporated in the 
running account ata subsequent date. Although, therefore, if 
I had been deciding the case myself, I might have been disposed 
to decide it on the evidence in the opposite way yet I am unable 
to say that there being a finding of fact of the lower appellate 
court the other way there is sufficient reason for interfering with 
that finding. 


The question. whether delivery of a promissory note as be- 
tween the person making that note and the payee can be regarded 
as conditional or foga special purpose only within the language ' 
of section 46, paragraph (3) of the Negotiable Instrument Act 
of 1881 depends upon the construction we place upon the words 

“as between such parties and any holder of the instrument other 
than a họlder in due course”. These words are capable of two 
constructions. One construction would involve paraphrasing 
these words as ‘follows : :— 

“As between -either the maker of the note ov the payee of the note or 
the endorser of the note or the endorsee of the note avd any holder of the 
instrument other than a holder in due course”. 

The other construction wona involve paraphrasing them 

- thus :— 

“As between the maker and the payee or the endorser and the endorsee 

oı the endorsee and any holder other than a holder in due course or as 


Ashworth, J. 


between any one of such parties and any other”. 
_ The ambiguity of the language of section 46 of the Negotiable 
(1) [1870] L. R., 10 Eq., 467 
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Instrument Act was noticed when the English Bills of Exchange ` 


Act was drafted a year later and was avoided by substituting 
for the language of section 46 the following :— 


“As between immediate parties and as regards a remote 


party”. 
It is improbable, especially having regard to the fact that 
there was one draftsman both of the English and the Indian Acts 


., (namely M. D. Chalmers) , that any difference in law was intended. 


So, I would select the second meaning. In favour of selecting the 


alternative meaning there is only the fact that the American writer, 
John W. Daniel, in his treatise on the law of Negotiable Instru- 
ment published in 1876, has expressed the opinion that “a bill or 
note cannot be shown. to have been delivered to the promisee as 
an escrow, for the evidence would be repugnant to the Act”, see 
volume 1, page 54. But this view of the matter does not appear 
to have been adopted in any English decisions. On the contrary, 
the decisions in England clearly show that although a promise to 
pay may be stated in the note to be unconditional and upon demand, 
the maker of the note may prove that he only delivered it upon 
terms inconsistent with payment being unconditional and upon 
demand. This is actually no exception to section 92 of the Evi- 
dence Act. That section refers to documents which operate by 
reason merely of signature. See section 2 (12) of the Indian 


Stamp Act II of 188g. A promissory note, because it isa negoti-. 


able instrument and thus partakes of the nature of currency before 
it can operate, must not only be signed” but also delivered (see 
section 46 of the Negotiable Itistrament Act). A man may say 
“the promissory note that I signed I do not choose to deliver, but 
I will deliver it on the condition that the note is only used upon 
the fulfilment of a certain condition (2.e., something which may or 
may not occur but not which must occur) or for special purpose 
(which purpose may, however, involve postponement of its oper- 
ation)”. There is thus a distinction between a note of which deli- 
very is conditional and a note of which deliv ery is for a special 
purpose. Mere postponement of operation will not operate as a 
condition but it may operate because the special purpose involves 
postponement. Thus we have a case where delivery was on 
the condition that the note was not to operate until a man’s 
death, see Woodbridge v. Spooner(*). This condition was held 
not to be enforceable as it was mere postponement. 


The decision in Sheo Prasad v. Gobind Prasad(*) to the 
effect that evidence is admissible to prove that delivery of a note 
is conditional on the note only being used as collateral security 
for a balance on a running account appears to me correct and the 
decision in Sri Ram v. Sobha Ram(*) wrong. Section 46 of 


(1) [1819] 3 B. & Ald., 233 (2) I. L. R., 49 All, 464 
(3) I.L. R., 44 All., 521 


r 
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the Negotiable Instruments Act being a special provision 'ʻappli- 
cable to negotiable instraments (which require delivery) governs 
the matter and not section 92, Explanation III which is a general 
section applicable to deeds completed by signature. The latter 
ruling was wrong, I hold, because it failed to invoke section 46 
‘of the Negotiable Instruments Act and not because it failed to 
invoke section 92, Explanation III of the Evidence Act. 


_ There is no question in this case of the money due under the 
promissory note having been discharged ; for there was no evi- 
dence that a balance of the account incorporating this liability 
was ever struck. The only evidence was that the amount was 
entered in an account from which a balance might at a future 
date be struck. i ; 


By THE CouRT.—The appeal is dismisssd with costs. 
f Appeal dismissed 


CHURAMANI CHATURVEDI 
VEYSUS 
EMPEROR* 


Criminal Procedure Code, section, 165, sub-section (5)—Provisions of— 
Application for copies of record not granted—Magistrate's order— 
When contrary to law—High Courts power, under section 435, 
to set aside the order. 

Applicant’s house having been searched by the police in 
connection with some theft cases and the final report of the 
police having been accepted by the Sub-Divisional Magistrate, 
applicant applied for copies of any record ‚made by the police 
under sub-section (x) or (3) of section 16s of the new Criminal 
Procedure Code. The Magistrate ordered the application to be 
filed. Held, that the order was tantamount to refusing to 
grant the copies and was therefore illegal as a statutory duty 
is cast upon the Magistrate to grant-the application. ; 

Heid, further, that the order came within the purview of 
section 435 and should be set aside. 

CRIMINAL REFERENCE made by P. K. Ray ESQ., Sessions 

Judge of Mainpuri. ; 

The parties were not represented. . ` 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a reference by the Sessions Judge of 
Mainpuri from an order refusing to grant a copy under sub- 
section 5 of section 165 of the new Code of Criminal Procedure. 
The house of Churamani Chaturvedi was searched by a Sub- 

* Crim. Ref. No. 152 of 1928 
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Inspector of police in connection with some theft cases and the 
final report of the police was submitted to the Sub-Divisional 
Magistrate, who accepted it. Next day Chaturvedi made an 
application to the Magistrate for being supplied with copies of 
any record made by the Sub-Inspector under sub-section (1) or 
(3) of that section. The Magistrate did not grant the appli- 
cation but ordered it to be filed. The revision to the Sessions 
Judge was from this order, which amounted to a refusal to 
grant the application. The Magistrate in his explanation admits 
that there seems to have been some mistake on his part or that 
of his reader, which he regretted. Possibly the application was 
misunderstood, as the Magistrate suggests. f 


The right to apply for copies is now embodied in the section 
of the Code mentioned above. The order directing it to be 
filed was tantamount to refusing to grant the copies. This order 
cannot be treated as an extra-judicial or executive order, when a 
statutory duty is cast upon the Magistrate to grant the appli- 
cation. The order was actually in disregard of the specific pro- 
visions of the law and was therefore illegal. l 


Section 435 of the Code is very comprehensive and gives 
power to the High Court to examine the record of any proceeding 
before any inferior criminal court for the purpose of satisfying 
itself as to the correctness, legality or propriety of any order 
recorded or passed as to the regularity of any such proceeding. 

Iam clearly of opinion that the order in question comes 
within the perview of section 435 and, sitting on the revisional 
side, I have power to set aside the order contrary to law. 

I accordingly accept this reference and set aside the order 
dated the 29th of September, 1927 and direct that the appli- 
cation be restored to its original number and disposed of accord- 
ing to law. 

Reference accepted ~ 


Order set aside 


“Aes 
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SIBT AHMAD (MINOR) THROUGH HIS’GRANDFATHER 


AND ANOTHER (Defendants) 
VEVSUS ` 


AMINA KHATOON (Plaintiff )* 


“ 
Mohammedan Law—Marriage—Shia adult girl marred to Sunm 
without her (Izn) permission—E frect of, on validity of marriage— 
Civil Procedure Code—Costs against guardian ad litem personally. 


Where a Séza girl of about 13 was married by her father to 
a Sunn: lad without taking any formal- permission (/zz) from 
her and the girl a day before she attained the age of 21 sued 
for a declaration .that the w:keh was not lawful and binding 
and that the relation of husband and wife did not exist between 
her and the defendant, held: 

(x) that the question of the validity of the marriage must be 
decided according to the personal law of the girl; 

(2) that according to the Size law the presumption is that 
menstruation takes place between the age of nine and ten 
years. Malka Jahan Sahebe v. Mohammad Askart Khan, 26 
W. R., Civil Rulings, 26 (P. C.), followed. 

(3) that consent to marriage not being formaliy asked for 
before the ceremony took place, the presumption would be that 
the zika was invalid and not binding upon the piaintiff ; and 

(4) that in the case of an adult girl consent of her father 
could not take the place of her own consent which, under the 
Shia iaw, is essential. 

‘There is no authority in the Civil Procedure Code to award 
costs personally against the guardian ad litem. Narestmha Rau 
v. Lakshmipate, I. L. R., 3 Mad., 263, followed. . 

FIRST APPEAL from the decision of the Subordinate Judge 
of Budaun. 


R. S. Pandit and Sarkar Bahadur Johari, for the appellants. 

A. M. Khwaja, T. A. K. Sherwani and Mahmudullah, for the 
respondent. - 

The judgment of the Court was delivered by l 

LINDSAY, J.+-The suit which has given rise to ihis appeal 
was brought bya Mohammedan lady, Bibi Amina Khatun, in 
order to obtain a declaration that a ceremony of xikak which is 


said to have taken place on the 22nd September, 1917 between 
her and the first defendant, Sibt Ahmad, was not lawful and 


. binding and that the relation of husband and wife did not exist 


between the first defendant and herself. 
The 1st defendant, Sibt Ahmad, was impleaded as a minor 
under the guardianship of his grandfather, Wazir Ahmad, 
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During the hearing of the appeal some question was raised as 
to the age of this defendant who is the appellant before us. It 
was suggested that since the decision of the case in the court | 
below Sibt Ahmad had become of full age. 


We thought it proper in these circumstances to send for Sibt 
Ahmad and to examine him upon oath. He was not examined . 
in the court below. Sibt Ahmad has not appeared before us and 
has made a statement which we accept, namely, that he was born 
in the month of May, 1910. This information, he says, he,has 
got from his mother. We hold, therefore, that Sibt Ahmad, not 


` having yet attained the age of 18 years, is still a minor and is 


properly represented in these proceedings by his legal guardian, 
his grandfather, Wazir Ahmad. 


The 2nd defendant:impleaded in the suit was Maulvi Qasim 
Hasan, who is the father of the plaintiff. He was a pro-forma 
defendant. 


In substance the defence to the suit was that the ceremony 
of nikak which had taken place between the plaintiff and the Ist 
defendant was a valid ceremony, and that the plaintiff was not 


entitled to the declaration sought. We may notice here that a 


plea of limitation was raised in the court below and decided in 
favour of the plaintiff. This plea has now been abandoned and 
it is not denied that the suit for declaration was brought within 
time. 


The Subordinate Judge gave a decree in favour of the plaint- 
iff and now in appeal we are asked to hold that the judgment 
and decree of the court below are wrong, to find that there was 
a valid and binding ceremony of marriage between the plaintiff 
and the rst defendant and that therefore the suit ought to be 
dismissed. 


Before we go on to discuss the issues which have to be deter- 
mined in this appeal we think it proper to say something of the 
history of the family to which the parties belong. 


Wazir Ahmad, who appears in this litigation as the guardian 
ad litem of the minor defendant Sibt Ahmad, had two sons, 
Qasim Hasan the elder, who is the father of the plaintiff, and Ibn 
Ahmad the younger who is now dead. It is admitted that the 
plaintiff, Amina Khatun, was born on the 24th November, 1904 
and consequently at the time this xzkah took place in September, 
1917 she was close om 13 years of age. Amina Khatun-had a 
brother named Abdul Hafiz who is said to have died in or about 
the year 1919 or 1920. 


It is admitted that before September, 1917 Wazir Ahmad TA 
totally disinherited his son Qasim Hasan, the father of the plaint- 


` iff, by making a gift of all his property to his younger son Ibn 


Ahmad. According to what is set out in the written statement ` 


, 
a o 


f 
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this gift was madé because Wazir Ahmad was displeased with 
what is called the “ misconduct and highhandedness ” of his elder 
son. We have no particulars of this misconduct but we can have 
little doubt after a perusal of the oral and documentary evidence 
in this case that Wazir Ahmad was led principally to execute 
this deed of gift because his soh Qasim Hasan was married toa 
Shia lady. Wazir Ahmad himself is a rigid Sunsi to whom the 
Shiu creed is obviously abhorrent. . This is made plain from some 
of the correspondence on record. It is also equally clear that 
Qasim Hasan’s wife, Musammat Ashraf Bano, isa staunch Shia 
and that she and her father-in-law have never been on good 
terms. The state of Wazir Ahmad’s feelings towards this lady 
may be gauged from the language of a letter which was dictated 
by him to one Basit Ali and which was sent to his son Qasim on 
the 8th December, 1917. It is alleged in this case and has also 
been deposed to by certain witnesses that after Qasim Hasan 
had been married to this lady his father Wazir Ahmad tried to 
convert the lady but failed. Wazir Ahmad himself denies this 
but from the evidence before us we think it highly probable that 
Some attempt was made to bring over Musammat Ashraf Bano 
to the Sunni faith. However that may be it is manifest that 
Ashraf Bano and Wazir Ahmad were hostile to each other. 


We have also proof upon the record that Wazir Ahmad was 
anxious about the faith of the two children of Qasim Hasan. 


`. There can, we think, be no doubt that it was his desire that they 


should be brought up as Sunnis. Abdul Hafiz, the son of Qasim 
Hasan, disappointed this hope declaring himself to be a Shia 
` some time in I916 or 1917 ata time while his father Qasim 
Hasan was employed as a Deputy Collector at Fyzabad. 


Having totally deprived Qasim Hasan of his right to inherit 
any of his property it seems to have occurred to Wazir Ahmad 
to repair what he had-done by arranging two marriages, namely, 
one between the plaintiff and Sibt Ahmad, the son of Ibn Ahmad, 
and the other between Qasim Hasan’s son, Abdul Hafiz, and 
Musammat Zohra, the daughter of Ibn Ahmad, and there can be, 
no doubt that proposals to this effect were made both to Qasim 
Hasan and.to Ibn Ahmad. On this point we have the evidence 
of a witness, Mujtahid Uddin, at page 18 of the record ; more- 
over, the fact is admitted by Wazir Ahmad himself in his 
deposition. Certain correspondence which is on the record, 
bearing date, June, 1917, shows how these negotiations went 
on and also shows that at that time Qasim Hasan was most 
unwilling to give his daughter in marriage‘to Sibt Ahmad; it 
further appears that his wife was very strongly opposed to any 
such union. ; 

Qasim Hasan has been examined in this case and from his 
own statement and from- what appears from the letters which 
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were written by him he was evidently between two fires at the 
time mentioned above. He was, we think, anxious about the 
property, that is to say, he wanted, if he could, to put his 
children in the way of succeeding to some of the property which 
had been gifted away by Wazir Ahmad to his younger son, Ibn 
Ahmad. On the other hand, his letters disclose that he was 
anxious for the happiness of his daughter. One objection which 
he had to the marriage was on the ground of disparity of age. 
He pointed out that the girl was between _5 and 6 years older 
than Sibt Ahmad. This statement regarding the disparity of 
age seems to have been challenged in the court below but, as we 
have said above, it now appears from the sworn statement of 


Sibt Ahmad that he is, asa matter of fact, some 5 years and 6 


months younger than the plaintiff. 


` However reluctant Qasim Hasan was in June, 1917 to allow 
a marriage to take place between his daughter and the Ist 
defendant, it appears that before the month of September, 1917 
he was won over by the solicitations of his father and became 
willing to allow the double marriage to take place, that is to say, 
the marriage between the plaintiff and Sibt Ahmad and the 
other marriage between his son Abdul Hafiz and the daughter 
of Ibn Ahmad called Musammat Zohra. The result of all this 
was that in September, 1917 the two brothers, Qasim Hasan and 
Ibn Ahmad, with their families proceeded to the family house 
at Budaun where they arrived on the 22nd September. On the 
night following their arrival, that is to say, the 23rd (not the 22nd 
as Stated in the pleadings) a ceremony of nikak was performed 
as between the plaintiff Amina Khatun and Sibt Ahmad.” The 


‘other proposed xzéah for which also preparations seem to have 


been made atthe same time was put -off on the allegation that 
Abdul Hafiz was then not of sufficiently good character. 


As regards this part of the case, we have every reason 16 
believe that Ibn Ahmad was not really willing to marry his 
daughter to Hafiz and was only pretending to consent to this 
union, and we are satisfied that it was at his instance that the 
‘marriage which was fixed to take place simultancously with the 
marriage of the plaintiff was postponed at the last moment. We 
have on record a letter, dated the 21st September, 1917, written, 
by Ibn Ahmad -ta his father which indicates to us clearly that 
Ibn Ahmad intended to get his weaker-minded brother into the 
presence of his father after the parties had arrived at Budaun 
and was determined to exert his influence to have the marriage 
put off as it eventually was. Ibn_Ahmad is dead and we cannot 
have his version of the affair but his letter speaks for itself as 
does also a letter written by Wazir Ahmad on the 8th December, 


`~ 1917 in which he speaks of Ibn Ahmad holding the feet of 


Qasim’s wife and putting his head on her feet. 
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After the zikah had been-celebrated between the plaintiff and 
the defendant No. 1 the boy Abdul Hafiz was taken away from 
his father and made over to the custody of Ibn Ahmad with 
whom he lived for some time.” The object of his being so made 
over is stated to have been in order that his character might be 
reformed. It appears that Ibn Ahmad sent him to school and 
also had religious instruction given to him by a Maulvi. This 
` was obviously done with the intention of making Abdul Hafiz a 
Sunni for,as we have already pointed out, sometime before this 
he had openly declared himself to bea Shia. The end of this 
arrangement was that Abdul Hafiz'ran away and died at Jubbul- 
pore in 1919 or 1920. 


After the 23rd September, 1917 the plaintiff and her 
mother remained for a few weeks at Budaun. There isa 
dispute as to where they were staying all this time. For 
the defendant it is said that they were staying at the house 
of Wazir Ahmad. Ashraf Bano, however, and the plaintiff both 
say that they left the house of Wazir Ahmad and went to 
the house of Ashraf Bano’s brother. Indeed Musammat Ashraf 
Bano and her daughter both declare that they left the house of 
Wazir Ahmad on the morning of the 23rd September, 1917 and 
were notin Wazir Ahmad’s house at. the time the ceremony of 
ntkah was performed. According to Ashraf Bano she was utterly 
- opposed to-the marriage of her daughter with Sibt Ahmad and 
she stated in the court below that having argued with Wazir 
Ahmad all night and having refused to assent to the marriage 
she left the house early the next morning with her daughter. * 


Having left Budaun. the plaintiff and her mother jomed 
Qasim Hasan at Mirzapore where he was employed at that time 
as a Deputy Collector. The correspondence on the record shows 
that just before Christmas 1917 Ibn Ahmad managed to get the 
plaintiff and her mother to Allahabad. This, was not effected 
without a great deal of opposition. The letters go to show that 
the girl and her mother were brought to Ibn Ahmad’s house at 
Allahabad at the instance of Wazir Ahmad who had received 
some information that a brother of the plaintiff's mother, ʻa 
Shia, had been staying with the family at Mirzapore. It appears, 
moreover, that at this time plague was raging in Mirzapore and 
Qasim Hasan eitherypersuaded or compelled the girl and her 
mother to go to Ibn Ahmad’s house ‘at Allahabad where they 
remained till early in February, 1918. Tere are certain letters 
on the record which show that the plaintiff’s mother was com- 
plaining to her husband that she and her daughter were living 
very unhappily at the house of Ibn Ahmad and finally Qasim 
sent aman to Allahabad who took the plaintiff and her mother 
away. 


It may also be mentioned here that during this stay at 
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Allahabad the correspondence shows that the plaintiff Amina 
Khatun was being taught her prayers with difficulty and that 
Ibn Ahmad was most unwilling to allow her to go away to 
Mirzapore because, as he said, her religious instruction would 
be’ interrupted. This matter about the religious instruction is 
important in connection with another matter presently to be 
mentioned. s 


Some time after February, 1918 Qasim Hasan gave up service 
in the United Provinces and went ‘off to take up some employment 
in the Hyderabad Siate. The girl went with him and did not 
return at any time thereafter to the house of Ibn Ahmad. From. 
correspondence which took place between Qasim Hasan and his 
father after this departure to Hyderabad it appears that efforts 
were being made to bring the girl Amina Khatun up in the Sunni 
faith and we think that there can be little doubt that Qasim 
Hasan, in order to please his father, was trying to get the girl” 
to adopt the Swzxzi creed. It is plain to us that amongst other 
things he made her a disciple of a Sunani dive named Maulvi 
Abdul Bari. ‘ 


We know very little of what took place between the’ years 
1918 and 1925, but in the latter year Qasim Hasan seems to have 
got very ill and to have come to Delhi. There he was in poor 
health and circumstances and required medical attendance. He 
was trying to get pecuniary assistance from his father or his 
brother’s widow, Musammat Ume Khudiaja, out af the profits of 
some property which belonged to his mother in which he claimed 
to have a share. The money seems to have been refused and 
in the end Qasim Hasan executed a deed of wagf of his share of 
this property of his mother’s. After this the present suit was 
lodged on the 24th November, 1925. 

One of the first questions which. arose for determination in 
the court below was what was the religion of the plaintiff, Amina 
Khatun. Inthe plaint she described herself as following the 
Shia faith, This was denied on behalf of the defence. It was 
alleged that Musammat Amina before her marriage and after her 


_marriage wasa Sunni. Evidence was produced on both sides 


on this question and the Subordinate Judge eventually came to 


_ the conclusion that Amina Khatun was and is a Sza. 


The question is vitally important in this case. As regards 
the validity of the marriage the case of the plaintiff must be 
decided according to her personal law and on the question of the 
validity of nikak there is a very marked difference between the 
Sunni and the Shia law. 


We have therefore to examine the finding of the learned 
Subordinate Judge on this point. The question, as he says, was 
what was the creed of Musammat Amina Khatun before this 
ceremony of zikah took place. It is not now questioned that a 


- ` 
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_ marriage between a Skia anda Sunni is not invalid.” It could 
not therefore be pretended that the xzkah which took place in 
September, 1917 between these two parties was for this reason 
not legally binding. The validity of the zika however depends 
both upon the religion and the age of the plaintiff at the time the 
ceremony took place. There was before the Subordinate Judge 
a conflict of evidence regarding the plaintiff's religion. Some 
ladies were examined to show that Musammat Amina Khatun 
said her prayers in accordance with the Susnd ritual. This evi- 
dence, as the Subordinate Judge remarks, is of a vague nature 
and the women who professed to have seen the girl at her prayers 
were not questioned as to the exact difference in ritual. One 
lady named Musammat Aijaz Batul stated that she knew Amina 
Khatun was a Swund because she said her prayers with folded 
hands but as the learned Subordinate Judge states Shia women 
can also say their prayers in the same posture and consequently 
the statement of Aijaz Batul, even if it be taken as true, is by 
no means conclusive evidence to show that Amina Khatun was 
at that time a Suzzi. i 


In cases of this kind oral evidence, such as we.find on the 


present record, is of very little value. There can be no doubt 


that there is very strong feeling between, the parties and that the 
direct evidence on both sides is of a. partisan character. We 
think we are on safer ground in deciding the case upon the 
circumstances and probabilities. 


We would refer, in the first place, to the letter written by 
Ibn Ahmad to his father on the 4th February, 1918. This was 
written at the time that Qasim Hasan had sent a man from Mirza- 
pore to Allahabad to bring away the girl and her mother. In 
this letter Ibn Ahmad writes: “ I had no intention to send them 
at this time because it was with difficulty that the xamaz was 
taught to her and she had been made to remember the first ‘para’. 
Now whenever they all will come here subsequently they will be 
taught from the very beginning. So long as they do not live 
here permanently, (¢ e., continuously) for some time all the efforts 
shall remain fruitless”. We think the Subordinate Judge was entitled 
to rely very strongly on this passage and to come to the conclu- 
sion that the meaning of this passage is that the girl was being 
taught to say her prayers in some way she had not been accustom- 
ed to do before. It would hardly have been possible to write 
in this way about a girl who had already learnt to say her prayers 
in Sunn fashion and the Subordinate Judge therefore concludes 
that before this time the probabilities are that she said her prayers 
asa Sig and that at the time of the zikak she was as a matter of 
-fact a Ska. The girl was examined in the course of the trial in 

‘the court below and there she made an admission that she had 
once said zabarrak. The meaning of tabarrah is well known. It 
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is the imprecation which the Shas use against the Sunnis and 
we think it certain that no Mohammedan who was really a Sunni 
would ever admit having pronounced the tabarrah. 


We have referred above to what took place after the girl was 
taken away to Hyderabad and there seems to be httle doubt, 
as we have already said, that her father Qasım Hasan in order 
to oblige Wazir Ahmad, was trying to bring the girl up asa 
Sunni and it was for that purpose that he got her made a murid 
or disciple of Moulvi Abdul Bari. All these facts indicated to ` 
the Subordinate Judge and they indicate to us that if all this 
trouble was being taken to teach Amina Khatun the elements 
of the Sunni faith she must have had another faith before that, 
namely, the faith of a Shia. If we consider these facts in relation 
to the probabilities of the case the conclusion that the plaintiff 
was a Shia at the time’of the zika is strengthened. We have 
already pointed out that her mother is admittedly a rigid Shza 
who has clung pertinaciously to her belief. It is not too much to 
suppose that in her childhood the gir) would be much in the com- 
pany and under the influence of her mother and it is highly 
probable therefore that Musammat Ashraf Bano would bring © 
up her child in the Shia faith. So far as we can see, Qasim ' 
Hasan did not count for anything in this matter. He apparently 
is a man of weak character and we do not think that he made 
any attempts, at any rate before the wzéak, to interfere with the 
religious ‘bringing up of Musammat Amina Khatun. 


- Having considered the circumstances of the case and the 
probabilities-we are of opinion that the Subordinate Judge was 
entitled to find that the plaintiff was a Shza before the nikah. 
We have no doubt that the Subordinate Judge’s finding on this 
matter is correct. 

We have, therefore, to apply the Shia law in order to ascertain 
whether this ceremony of marriage, which was. performed in 
September, 1917, is binding on the plaintiff. That the ceremony, ři 
was performed is a matter which is not denied. í 


. The next matter to be determined is whether at the time of 


‘the zikah the girl was of full age, that is to say, bad she attained 


the age of puberty and if she had attained that age what would 
be the effect of her father representing her as guardian at the 
ceremony of nikah? There can be no doubt that Qasim Hasan 
did give sanction on behalf of the girl to the marriage but the 
Subordinate Judge has found that no sanction was obtaincd from 
the girl herself. There is clear evidence on the record that her 
permission (/zz) was not asked before the ceremony was carried 
through. We have thereforeto consider what is the Shia law 
relating to the age of puberty. The Subordinate Judge has 
stated that in the case of Sias the age of puberty begins with 
menstruation and under the Shia law the presumption is that 
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menstruation takes place between the age of nine and ten years. 
There seems to be no doubt that this is the law as laid down in 
the. skavaya-ul-Islam, ‘We might also refer- in this connection 
toa case which was decided by their Lordships of the Privy 
Council in the year 1873, the case of Malka Jahan Saheba y. 
Mohammad Asghari Khan (*). If, therefore, there were no 
evidence of age in the case it would under this law be presumed 
that Mussammat Amina Khatun had attained the age of puberty 
long before this zzkak ‘took place. We know the age of the girl 
definitely. She was, as we have said, born on the 24th Novem- 
ber, 1904 and, therefore, she was all but 13 years of age when 
the zika% took place. 


The Subordinate Judge has made a careful’ analysis of certain 
direct evidence bearing upon this point. The plaintiff herself, 
her father, her mother and a Hakim named Fazal-ul-Rahman all 


- Say that menstruation had begun before the year 1917. As 


against this the defendants put forward the $tatement of another 
Hakim named Fuzail Ahmad. We agree with the Subordinate 
Judge that this man’s evidence is of no value. Over and above 
this all we think it is in accordance with probabilities that the 
girl should have begun to menstruate before September, 1917. 
There is the authority of works on medical jurisprudence. We 
may refer to the new edition of Lyons jurisprudence edited by 
Mody in which it is said that the rule in India is that girls begin 
to menstruate between the ages of 12 and 14. Having regard 
-therefore to all the circumstances, we are of opinion that this girl 
had attained puberty before September, 1917. 


There being no pretence that her consent to the marriage 
was formally asked for before the ceremony took place, the 
presumption would be that the z#zak was invalid and does not 
bind the plaintiff. It was argued however in the court below 
and has been argued here that although the ‘girl may not have 
given any formal consent to this marriage nevertheless her sub- 
sequent conduct amounts to’ evidence that she accepted the 
marriage and ought to be deemed a consenting party. In thjs 
connection the Subordinate Judge has entered upon a long 
discussion regarding the nature of the consent which was given 
by the girl’s father. -He has come to the conclusion that Qasim 
Hasan was deceived into agreeing to this marriage by a promise 
made to him by Wazir Ahmad that in the event of the marriage 
taking place half of the property which had been given away to 
Ibn Ahmad would be restored to him, Qasim Hasan. We think 
any discussion of this question is really superfluous because if 
the girl had become adult at the time of the xzéahk the consent 
~of her father could not take the place of her own consent which 

-under the Shia law is essential. . 
: (1) 26 W. R., Civil Rulings, 26 
90 
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We have, therefore, to consider whether there is before us 
any reliablé evidence from which it could reasonably be inferred 
that Amina Khatun assented to this marriage. 


In the plaint it was stated that it was only 24 years before 
the suit was brought thar Amina Khatun came to have knowledge 
that any ceremony of ###ah had been performed. It was admit- 
ted however in the plamt that there had been rumours that a 
nikah had taken place. The story which was put forward in 
evidence on behalf of the plaintiff was to the effect that her 
father had kept both the plaintiff and the plaintiff's mother in 
ignorance of the fact that a ceremony of marriage had been 
performed and that this matter only came to the knowledge of 
the plaintiff and her mother by reason of a letter which was 
written to the plaintiff’s mother some 2} years before the suit 
by her brother. The Subordinate Judge has disbelieved this 
part of the case and we disbelieve it too. We have already 
referred to the conflict regarding what took place on the night 
of the 23rd September, 1917. We have on one side the plaint- 
iff and her mother swearmg that they were not in Wazir Ahmad’s 
house at the time this ceremony was performed, on the other 
hand, we have detailed evidence to show that both the plaintiff 
and her mother were in the house, that the girl was dressed in 
bridal dress, that her father came in and informed her about the 
marriage, that the girl did not refuse to agree to the marriage 
but rather that she conducted herself in a manner to indicate 
that she was a willing party. The learned Subordinate Judge 
has characterized this evidence given on behalf of the defence 
as extravagant and improbable and on this point also we are 
in agreement with him. We feel that having regard to the 
relations of the parties we. could not accept evidence of this 
kind which to our minds bears marks of elaboration and fabrica- 
tion. We are quite prepared to believe that the girl and her 
mother remained for a few weeks in the house of Wazir Ahmad 
after this zika% had taken place and we cannot for a moment 
believe that either the girl or her mother were ignorant that 
such a ceremony had been performed. But while we are pre- 
pared to go so far, we are not prepared to hold’that any conduct 
of the girl can be pointed to so as to justify the conclusion that 
he ever gave her- consent or was willing to be married to the 
first defendant. The fact that she and her mother remained or 
were detained in the house of Wazir Ahmad for a fortnight after 
the ceremony took place is no evidence whatever that she was a 
willing party to the marriage. 

Then we are referred to what took place in Allahabad in 
the month of December, 1917 and January, 1918. We have 
already referred to, the events of that time and have stated how 
it is proved that the plaintiff and her mother were brought to 
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Allahabad to the house of Ibn Ahmad very much against their 
will. For the defence it is said that the girl was there treated 
as a bride, that is, as the daughter-in-law of Ibn Ahmad and that 
some sort of a party was given by way of celebration of the. 
nikah. Here again we feel we cannot rely upon the direct 
evidence to this effect given on behalf of the defendant. It is 
impossible to doubt from the correspondence on the record that 
Musammat Ashraf Bano was most unwilling to come to Allahabad 
and was most unhappy in the house of Ibn Ahmad and knowing 
that she was bitterly opposed to any marriage between her 
daughter and Ibn Ahmad’s son we find it difficult to believe that 
during her stay of five or six weeks in Allahabad this lady would 
in any way be party to any demonstration intended to indicate 
that Amina Khatun was the’ wife of Sibt Ahmad. 


In this connection we would refer .to the letter written by 
Ibn Ahmad to his father on the 7th January, 1918. In this Ibn 
Ahmad writes as follows :— 

“My “Bhabi Jan Saheba (z.¢,, sister-in-law), has since the date of her 
arrival been thinking of going away from this place as early as possible. 
Accordingly she has been finding out various excuses for this purpese’’, 
We have no doubt therefore that Musammat Ashraf Bano 

and her daughter were very unwilling to remain at the house of 
Ibn Ahmad. We have referred already to the attempts which 
were being made during this period to teach Amina Khatun 
the Swsnz ritual of prayer. Our conclusion is that it is impossible 
for us to find that any conduct of the plaintiff during the period 
just referred to affords any indication of her acceptance of the 
position of being the married wife of Sibt Ahmad. 


We have already pointed out that after February, 1918 the 
girl went off with her father to Hyderabad and we have no 
evidence of any conduct during the period between her going 
to Hyderabad and the time the suit was brought which would 
indicate that she was a consenting party to the marriage. It is 
true of course that the girl did not during this time take any 
active steps for the purpose of repudiating the validity of a 
nikak and it has been argued that in view of the great delay 
in bringing the suit the relief sought by her ought to be refused, 
it being within the discretion of the court to withhold such relief. 
On the other. hahd, there is the consideration that the girl all 
this time was living with her father and in the circumstances it 
is not to be expected that she could have taken any action 
independent of him. 

The letters from Qasim Hasan to his father written from 
Hyderabad indicate that he was still trying to establish friendly 
relations between his father and himself and for that purpose he 
was representing that the plaintiff was being taught the Sunni 
faith. It would, in our opinion, have been quite impossible for 
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this girl to have taken any active steps at an earlier stage in 

order to obtain the declaration she is seeking in this suit.- It is 
likely enough that the suit was brought after Qasim Hasan had 
quarrelled again with his father and had made a waéf of the 
property to which he claimed to be entitled as an heir of his 
deceased mother. However that may be we are of opinion that 
the record does not afford any reliable evidence to show that 
Amina Khatun was ever willing to marry the first defendant or 
has ever been willing since the ceremony was performed to 
acknowledge that she is lawfully wedded to him. We have come 
therefore to the conclusion that the Subordinate Judge’s judg- 

ment and decree must be maintained except in one particular 

now to be noticed. The Subordinate Judge in decreeing the 
plaintiff's suit made Wazir Ahmad the guardian ad litem of the 
ist defendant personally liable for the costs of thesuit. It is 
complained in the memorandum of appcal that the court below 
was wrong in awarding costs personally against Wazir Ahmad 

We think effect must be given to this plea. We cannot find any 
authority in the Code of Civil Procedure to award costs per- 
sonally against a guardian ad litem and we may refer in this 
connection to a decision of the Madras High Court, Narasimha” 
Rau v. Lakshmipatz ('). 


The decree of the court below thereto will be varied by 
directing that the costs of the suit will be borne by the first 
defendant. With this modification in the decree of the court 
below we dismiss this appeal with costs to’ the plaintiff-res- 
pondent. f 


Appeal dismissed 
(1) I L. R., 3 Mad., 263 - 





BULAQI DAS AND OTHERS (Defendants) 
7 VEVSUS 
KESRI AND OTHERS (Plaintiffs) * 


Limitation Act (IX of 1908), Art. 12, inapplicability of—Sale in cxe- 
cution of decree—Share not included in mortgage or decree melded 
in sale—Suit to recover excess sold—Not barred by section 47 or 
Order 21, rule 92 of Civil Procedure Code. 


Certain property was sold in execution of a decree obtained 
on foot of amortgage and a share was included in the sale which 
was not included in the mortgage or in the decree. The decree- 
bolder himself purchased and obtained possession. There was 
no evidence at all as to how or at what stage the mistake 
occurred. The present suit was filed by the judgment-debtor to 
recover the excess sold. Ae/d, that neither section 47, nor 
Order 2t, rule 92 of the Civil Procedure Code constitute a bar 

*S. A. No. 988 of 1925 
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to the suit and as the sale of the excess share was a nullity, no CIVIL 
question of limitation under Art. 12 could arise. Thakur. 1928 
Bramha v. Jiban, I. L. R., 41 Cal., 590, followed. RUro DAS 
SECOND APPEAL from a decree of D. C. HUNTER ESQ., a 
District Judge of Allahabad, confirming a decree ot MAULVI KESRI 


FARID-UD-DIN AliMAD KHAN, Subordinate Judge. - j 
Kailas Nath Katju, for the appellants. 
Peary Lal Banerji, for the respondents. 
The following is the referring order :— 

DALAL, J.—I believe that there is conflict of authority in this Court 
and diect that this appeal be heaid by a Bench of two Judges. So,far as 
Ihave. stadied the case-law on the subject with the help of counsel 
appointed in the case, it appears to me that the Bench ruling in the case 
of Manna Lal v. The Collector of Shahjehanpur, I. L. R., 45 All., 96, if in 
disagreement with a long series of previous rulings of this Court. When 
such is my opinion I do not think that it will bé correct for a single Judge 
to over rule that authority in conformity with the previous trend of 
rulings in this Cout.” Of course this does not mean that the Bench 
hearing the appeal would in any way be bound by this expression of 
opinion. I am only giving a reason apparent to myself why a decision 
should not be pronounced by a single Judge. 

The facts are admitted in the plaint. In execution of a final decree for 

- sale which was confined to a 4 anna 8 karant and odd share of a certain 
property according to a certain nomenclature, the defendant decree-holder 
proclaimed for sale in the sale proclamation a 6 pie share in addition, had 
the entire 4 anna 6 pie odd share put up to auction, and purchased it 
himself. In paragraph 8 of the plaint, it is stated that this was a tnck by 
which in the sale proclamation acertain share of 6 pies was entered in 
excess of the share of property ordered to be sold in the final decree for 
sale on foot of a mortgage. In the mortgage also this 6 pie share was 
not included. There is no allegation of fraud anywhere in the plaint and 
the word ‘trick’ appears to have been used in an inoffensive sense that 
the decree-holder acted beyond his powers granted to him under the 
decrees. The point to be noticed is that the plaintiff himself admits that 
the 6 pie share not included in the decree was included in the sale pros 
clamation. The sale took place on roth July, 1910 and in paragraph 9 of 
the plaint it ıs stated that immediately after the defendant took posses- 
sion on 13th September, 1910 the plaintiff repeatedly asked the defendant to 
give up the property and pay mesne profits, but he kept putting off the 
plaintiff and making excuses. The suit was filedeon the 22nd July, 1922. 
The auction sale took place on the Ioth of July, 1910 but possession was 
not taken till 13th September, 1910. 

The defence was that the matter in dispute here was one that could and 
ought to have been raised under section 47 of the Code of Civi] Pro- 
cedure and that therefore a suit did not lie. Arising out of the same 
matter it was objected that such a suit would be barred under Order 2I, 
rule 92, In my opinion both objections w ‘uld fall under the same head. 
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There would be a bar under Onder 21, rule 92 if the matter is one that 
could only have been raised in execution pioceedings and not separately. 
If however a separate suit could lie ıt does not appear to me that a 
provision contained in an order of the Civil Procedure Code dealing with 
execution matters would prevent a separate suit. 

It is true that the ruling of a Bench of two Judges quoted by me above 
is in favour of the plaintiff. There is however a well-reasoned judgment 
of Sunder Lal, J. in Dilla v. Shb Lal, I. L. R., 39 All., 47 at page 50, 
against it. The point raised ın that case was similar to the one raised 
here and the learned Judge observed : 

“The other point raised is equally supported by the other Full Bench 
ruling, namely, Basti Ram v. Fattu, I. L. R., 8 All., 146. In that case the 
judgment-debtor’s occupancy holdıng was sold in execution of a decree 
and purchased by a purchaser on the ground that the sale was illegal 
under the Agra Tenancy Act. It was held in that case that the question 
involved was one of the nature referred to in section 244 (section 47 of 
the present Code) and is determinable only by an order of the court 
executing the decree. The purchaser was entitled to the benefit- of the 
adjudication between the decree-holder and the judgment-debtor. Follow- 
ing the decision in that case the judgment-debtors raised the objection 
now urged by them and failed. The decision arrived at in that case would 
have been available for the benefit of the purchaser. The fact that he 
did not raise any objection places the judgment-debtor in no better 
position”. 

This view is supported by the Bench ruling in the case of Adul Karım 
v Lslam-un-nissa, I. L. R., 38 AIL, 339. In that case the decree-holder 
seized the property in excess of what had been decreed (just as was done 
here) and had it sold. It was held there that the judgment-debtor’s 
remedy for restitution was one under section 47. The Judges put the 
matter thus :— 

Now in the ordinary course of things a person-who is wrongfully dis- 
possessed of immovable property has a remedy by a suit for possession 
only. In matters arising out of the execution of decrees, possibly because 
they are the indirect result of the active interference of the court itself, 
the legislature has provided two exceptions. The judgment-debtor must 
apply to the court under section 47. If he is dispossessed of land which 
is outside the decree, and if he does not so apply, he loses his land. 
“He cannot bring a suit. He ıs worse off than the ordinary person 
wrongfully dispossessed’’. The second exception is not relevant to the 
matter before us but may be quoted to appreciate the completeness of 
the consideration given by the learned Judges to the law on the subject. 

‘* On the other hind if a third person outside the suit is unfortunately 
the victim of some mistake in the decree itself, or by the decree-holder, 
he may apply to the court in a summary manner, and if heis'right he may 
be put back in possession. That is expressly provided by Order 21, rules 
100 and 101. Such a person is better off than the ordinary person wrongfully 
dispossessed. He can bring a suit, of course within 12 years; but he 
can, if he pleases, apply summarily for possession. Thatis a privilege of 
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a peculiar and special character, from which the judgment-debtor is CIVIL 
excluded in express terms’’. K 
In Lala Ram v. Thakur Prasad, 1I. L. R., 40 All., 680, a Bench of this pats 
Court went so far as to bar even a defence of a judgment-debtor to a suit BULAQI Da 
for possession on the ground that the sale in execution was in excess of 
the decree. The leained Judges in that case relied on rulings of this 

Court and of the Bombay and Calcutta High Court. j 

In my view the one and only manner in which the plantiff can succeed 
would be to prove that the sale of 6 pies was a nullity and therefore the 
possession of the defendant of that 6 pie share amounted to an unlawful 
dispossession of the plaintiff independently of any sale. When a sale 
did take place under colour of a decree which was capable of execution : 
along with that of property which could legally be sold under the decree. 
I think it will be difficult to hold that the sale of that portion of the 
property was a nullity and the rest of it was valid: The learned Judge of 
the lower appellate court has understood this position that the plaintiff 
could succeed if the sale of 6 pies may be held to be a nullity, and in 
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suppoit of his view in favour of the nullity of the sale has quoted the 
case of Chunn: v. Lala Ram, I. L. R., 16 All., 5. Ido not think that the 
cases are similar. In that case no decree at all existed because it had 
been satisfied and naturally a sale, in execution of a non-existing decree, 
would be a nallity. Such is not the case here. 

With all respect it may be pointed out that the learned Judges have 
not quoted Bhagwat: v. Banwart Lal, It. R., 31 AlL, 882, correctly in 

their judgment in the case of Munna Lal. In Bbhagwati’s case the Bench 

was of opinion that a decree-holder auction-purchaser had the same rights 
as a ‘‘third person outside the suit”. So the case was the second of the - 
two exceptions mentioned by the learned Judges who decided the case of 
Abdul Karim and pointed out that when a third person outside the suit 
is the victim of a mistake he has a double privilege, one of applying 
under section 47 and the other of lninging a suit 

This appeal will therefore be heard by a Bench of two Judges. 


The judgment of the Court was delivered by 


Boys, J.—This defendant’s appeal arises out of a suit for 
possession institutcd under the following circumstances. Kalidin 
executed a mortgage dated the 13th June, 1873, in favour of the. 
defendants Nos. 1 to 10, who later brought a suit on the basis of ~ 
their mortgage, and brought some property to sale. A share was 
included in the sale which was not included in the mortgage or in 
the decree. The decree-holder himself purchased and obtained 
possession. The present suit was brought by the judgment-debtor 
to recover the excess sold. 


t; 


Boys, J. 


The trial court gave the plaintiffs a decree, and the lower 
appellate court dismissed the defendants’ appeal. The defend- 
ants again appeal to this Court. 


It has been again contended for the appellants here, as it was 
in the Courts below, that the suit is barred by section 47 of the 
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Code of Civil Procedure, by Order 21, rule 92 of the Code of 
Civil Procedure, and by limitation. For the respondents, in 
addition to contesting that none of these pleas barred the suit, it 
has been further urged that the sale was in fact a nullity. We 
will proceed to consider first the plea of the appellants based on 
section 47 of the Code of Civil Procedure. 


A large number of cases have been quoted to us on behalf of 
the appellants in support~of their proposition that section 47 
constituted a bar to the present suit. 

It is, however, unnecessary for us to consider those cases in 
detail, for they can all be swept aside by one gencral -criticism 
which covers them all, and that is that no case has becn quoted to 
us m which the question has been definitely considered whether 
an auction-purchaser can be held to be the representative of a 
decree-holder for the purposes of section 47, and in which that 
question has also been definitely answered in the affirmative. 
The most that it has been possible to show on behalf of the 
appellants is that there have been some cases in which it was 
held that a proceeding came within section 47 to which only the 
judgment-debtor and the auction-purchaser were parties, but the 
effect of the absence of the decree-holder from the proceedings 
was not considered. It is only necessary to add that we ourselves _ 
can find no adequate reason of any sort for treating the auction- 
purchaser asa representative of the decree-holder, at any rate 
in the present proceeding. We hold, therefore, that section 47 
did not constitute a bar to the present suit 


Next, does Order 21, Rule 92 constitute a bar? It is clear 
that there are questions in which an auction-purchaser is involved 
which may come within the bar of Rule 92; but itis not all 
questions in which an auction-purchaser 1s mvolved that come 
within that bar but only those which come within the scope of 
one or other of the Rules 89,90 and g1. Of these three Rules, 
we need only consider Rule go. It will be noted that when 
setting out above the facts of this case we did not state at what 
gtage the mistake crept in. For the appellants it was admitted 
that the property which was included in the decree - was only the 
property which was included in the mortgage. There was, there- 
fore, no mistake in the decree. In the sale-certificate a share 
was included which was not included in the mortgage or in the 
decree. But we have no information at all as to whether the 
mistake first crept in the sale-certificate or whether it first appeared 
in the application for execution or whether it first appeared in 
the sale-proclamation. We specifically and in very clear terms 
asked counsel-for the appellants what evidence there was to 
indicate’ at which of these three stages the mistake first occurred, 
and told us in equally unmistakable terms that there was no 
evidence available—documentary or oral—on this point, and it was 
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impossible to say from the record when and where the mistake 
occurred. Ata latter Stage of the case when endeavouring to 
establish that the suit was barred by R. 92 counsel found himself 
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in some difficulty. Of the three Rules 89, 90 and 91, he could BULAQI Das 


only rely upon R. 90, and in examining the phraseology of that 
Rule he found himself compelled to allege that the plaintiff had 
based his suit on a material irregularity or fraud in publishing or 
conducting the sale. It was naturally difficult for him to establish 
this in face of the admission, which he had admitted the material 
on the record compelled him to make, that there was no informa- 
tion at all as to when or how the mistake had occurred. He 
could only fall back upon paragraph 8 of the plaint which reads: 
“Defendants nos. 1 to 10 played this trick that they alleged in the suit 
and the decree that the 4 as. etc. share also includes an unmortgaged 
proportionate share of 6 p. But they did not mention the unmortgaged 
6 p. share and its proportionate share ın the sale proceedings”. 
It is clear that in some circumstances the plaintiff might well be 
‘held bound by a statement in his pleadings, but into this parti- 
cular statement we cannot read anything more than a general plea 
by the plaintiff that in some way or other, more than the share 
mortgaged had been sold, and a natural belief in his mind that 
this mistake was due to some trick of the decree-holder. We are 
further confirmed in giving this and no more effect to the state- 
mentin paragraph 8 by the fact that the appellants themselves 
were constrained to admit before us that there is no evidence on 
the record at all as to how the mistake occurred, or at what stage 
it occurred. There was no issue on the point of fraud or relating 
to any trick of the decree-holder. We are again confirmed in our 
view as to the nature of the suit by the relief actually claimed. 
The plaintiffs asked in relief (2) that on the establishment of their 
rights in the excess share sold they may on the dispossession of the 
defendants be awarded proprietary possession.- The relief asked 
for was not for the setting aside of the sale on the ground of 
fraud. We hold, therefore, that the suit was not barred by Order 
21, Rule 92. À 

The third plea raised on behalf of the appellants was that the 
suit was barred by Art. 12 of the Limitation Act. This plea is 
answered by a contention on behalf of the respondents that the 
sale was in fact a nullity, and that no question of limitation under 
Article 12 could arise. With this latter view we agree. There 
was no prayer to have the sale set aside, nor was such prayer 
necessary. The plaintiff’s case was straightforward and simple 
and may be stated as follows :— 

“The Court has sold property of mine with which the proceedings before 
it from the outset had no concern whatever. The Court has no more 
power to do this than a private individual would have had. The whole 
proceeding is a nullity, and I am entitled to get back possession of my 
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property”. 

We haye been referred on behalf of the respondents to the 
decision of their Lordships of the Privy Council in Thakur Bramha 
v. Jiban(?), and we think that that decision is in point. In that 
case the decree-holder had got certain property mserted in the 
sale-certificate in excess of that which had been sold, and their 
Lordships of the Privy Council refused all effect to the confirmation 
of the sale and the sale-certificate and all subsequent proceedings of 
the auction-purchaser. In view of our opinion that the sale of the 
excess share in this case was a nullity no question of limitation 
under Article 12 can arise. 


Asa result of these findings on the above four points the 
appeal must fail, and is dismissed with costs. 
Appeal dismissed 
(1) I. L. R., 41 Cal., -590. 





GAYA PRASAD AND OTHERS (Defendants) 
Versus 3 


BABU RAM (Plaintiff) anD KIRAT KUNWAR 
((Defendant)* 


Limitation Act (IX of 1908), sections 19, 20 and 21 (2)—Mortgage— 
Sutt for sale—Acknowledgment of payment of interest to one and 
several mortgagees by one co-mortgagor— Effect of —When suit not 
barred by limitation. ~ 


One KP executed a mortgage, in 1897, in favour of BR, HP 
and DP. By a subsequent purchase &P’s sons acquired the 
interest of DP in the mortgage debt as well as the whole of 
the equity of redemption. In 1898 XV leased the mortgaged 
property to GP who was a member of a joint Hindu family with 
his father WP. GP was consequently put into possession of 
the said property and was authorized to pay out of the profits 
the interest due under the mortgage and the surplus towards 
the principal of the debt. Such payments were made from 
1898 to 1912 to all mortgagees and receipts obtained. In r916 
and 1917 GP filed written statements in a revenue case for eject- 
ment to the effect that the mortgage debt had not been wholly dis- 
charged. In a suit brought by BA alone for sale on basis of 
the mortgage for his 4rd share, Ae/d, that the claim was not 
barred by limitation and that BÆ was’ entitled to recover 
his share after making allowance for payments admitted in the 
plaint. 


’ 


The payment made to one of the joint mortgagees ‘can be 
payment to him to the extent of his share only and cannot be a 
valid payment as regards other mortgagees. Shezkh Hakim v. 
Advaita Chandra Das, 22 C. W. N., 1021, followed. 

* F, A. No, 320 of 1925 
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The acknowledgments signed by GP did have the effect of 
saving limitation as against GP himself though not as against 
hıs other co-debtors. 

Collector of Jaunpur v. Jumna Prasad, I. L.R., 44A1l., 360at 
367 and Abraham Servar: v. Raphtal Mutherian, 1. L. R., 39 
Mad., 288, referred to. 

FIRST APPEAL from a decree of BABU ALAKH MURARI, 
Subordinate Judge of Agra. 

Peary Lal Banerji and Narain Prasad Asthana, for the 
appellants. 

Kailas Nath Katju, Girdhari Lal Agarwala and Jott Sarup 
Gupta, for the respondents. i 

The judgment of the Court was delivered by 

- SULAIMAN, J.—This is a defendants’ appeal arising out of a 

suit for sale on the basis of a morigage-deed dated the 8th of 
March, 1897 executed by one Kashi Prasad in favour of three 
persons, Babu Ram, Harprasad and Dwarka Prasad, for a sum of 
Rs. 8,500. The suit was instituted by Babu Ram alone for his 
1/3rd share in the mortgage money. It is an admitted fact that 
by subsequent purchase Har Prasad’s sons, who are the present 
appellants, acquired the interest of Dwarka Prasad in the mort- 
gage debt, and they have also acquired the whole of the equity 
of redemption. In order to bring the claim within limitation the 
plaintiff relied on certain acknowledgments and alleged payments 
of interest. The main defence to the suit was that the plaintiff’s 
claim was barred by limitation and that in any case the whole 
amount had been paid off and nothing was outstanding. The 
learned Subordinate Judge has decreed the claim, hence the 
appeal. i 

It‘appears that.on the 12th of October, 1898 the mortgagor 
Kashi Prasad executed a lease of the mortgaged property in 
favour of Gaya Prasad, one of the appellants. Under this lease 
Gaya Prasad was put in possession of the mortgaged property, 
and the mortgagor authorised thé lessee to pay out of the net 
profits of Rs. 1,000 the interest due under the mortgage-deed of 
1897 in the first instance and surplus towards the principal of 
that debt. Gaya Prasad was one of the sons of the mortgagee 
Har Prasad. It is not’ disputed that Gaya Prasad did enter into 


possession of the property, nor is it denied that for a number of’ 


years from 1898 to 1912 payments were made by Gaya Prasad 
to all the mortgagees and receipts were duly obtained. 

The plaintiff alleged that there was a payment of Rs, 1,000 
in 1913 and also a payment of Rs. 180 on the 5th of July, 1914. 
The original receipt in support of the payment of Rs. 1,000 bears 
the date 24th of June, 1912 and not 1913. It is therefore now 
conceded on behalf of the plaintiff that this payment does not 
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help him. As regards the payment of Rs. 180 on the 5th of 
July, 1914 there is no documentary evidence to prove it except 
a paper said to bea draft copy of the original receipt which has 
been rejected by the court below. In support of this alleged 
payment the plaintiff produced two witnesses, Sukh Lal and Samo- 
khan, who did not by their demeanour impress the court below, ' 


and whom the court has considered to be utterly unreliable wit- 


nesses. There was considerable delay in summoning the alleged 
draft copy and there is also the fact that the witness Samokhan - 
had never been summoned before although the case came up for 
hearing on four. former occasions. Having regard to all these 
circumstances we find it difficult to take a contrary view. As 
regards this alleged ` payment it must therefore be held that there 
was no payment to the plaintiff in 1914. 


It is however clear that.Gaya Prasad the lessee was a member 
of the joint Hindu family with his father Har Prasad. The 
plaintiff no doubt alleged in his plaint that Gaya Prasad was 
separate, but the presumption of jointness was against the plaint- 
iff. When Gaya Prasad went into the witness-box he deposed 
that he had been joint. There is no evidence to rebut the pre- 
sumption or this evidence. It must therefore be assumed that 
the family was joint. It follows accordingly that Gaya Prasad 
was in receipt of the rents and profits of the mortgaged property 
which had been directed by the mortgagor to be paid to the mort- 
gagees, one of whom was Gaya Prasad’s own-father who was 
joint with him. Under section 20 (2) of the Limitation Act 
where the mortgaged land is in possession of the mortgagee, 


, the receipt of the rent or produce of such land shall be deemed 


to be a payment for the purposes of sub-section. (1). If the 
lease is deemed to be in favour of the joint family there canbe no 
doubt that the receipt of the rents and profits would be tantaynount 
to a payment of interest and principal as provided in the lease. 

It also appears that so far as Gaya Prasad is concerned he did 
acknowledge the liability under this mortgage-deed. On the 
17th of November, 1916 he filed a written statement in a revenue 
case for-ejectment against himself to the effect that the mort- 
gage money in lieu of which the lease had been executed had not 
till then been paid, and the defendants could not be cjected till 
the payment of the entire aforesaid amount. This was. undoubt- 
edly an acknowledgment that in 1916 the mortgage debt had 
not been wholly discharged. Subsequently on the 6th of February, 
1917 he was examined as a witness and again in his deposition 
he stated that the amount of Har Prasad and Babu Ram had not 
till then been realised, and the lease would remain in force till the 
document was paid up. There can be no doubt in our mind 
that these acknowledgments referred to the mortgage debt in 
question. 


~ 
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The learned advocate for the appellants has conceded that 
even if Gaya Prasad was not the mortgagor when he made the 
acknowledgment on the former occasions, those acknowledgments 
would be good if by the time when the present suit was instituted 
Gaya Prasad had-become one of the mortgagors. There is abund- 
ant authority for this view, vide Jugal Kishore v. Fakhruddin (') 
and. Arbindakeb Rai v. Jagcshar Rai(’). 


His contention however is that the acknowledgment by one 
co-mortgagor is, of no avail to the plaintiff andis wholly inoper- 
ative., It is impossible to accept this contention. Section 19 
certainly gives a fresh start for purposes of limitation against 
the .party who has signed the written acknowledgment. The 
learned Advocate relies strongly on sub-section (2) of section 
21 which says that nothing in section 19 renders one of several 
joint contractors chargeable by reason only ofa written acknow- 
ledgment signed by him or by the agent of any other of them. 
That sub-section merely lays down that one of the joint contrac- 
tors cannot be chargeable on account of an acknowledgment made 
by another joint contractor. It does not say that that contractor 
himself who made the acknowledgment is not bound by it. We 
are of opinion that there can be no doubt that the acknowledg- 
ments signed by Gaya Prasad did have the effect of saving limi- 
tation as against Gaya Prasad himself though not as against his 

“other co-debtors. This view finds support from the observation 
of a Bench of this Courtin the case of Collector of Jaunpur v. 
Jumna Prasad(*) where it was remarked that an acknowledg- 
ment by one of the heirs of a Mohammedan debtor could under 
section 19 be used against him only and not the others. We may 
also refer to the case of Abraham Servaiv. Raphial Mutherian(*). 
It is thus clear that the present suit as against Gaya Prasad 
would be within time, even though it be not within time as 
against the other debtors on account of Gaya Prasad’s acknow- 
ledgments. 


The next question is whether there has been any payment 
of interest within the meaning of section 20, so as to save limi- 
tation. The argument on behalf of the appellants is that the pay- 
ment by the lessee of interest, assuming that it was made, must 
be deemed to have. been made to one of the mortgagees and 
cannot therefore be taken advantage of by the present plaintiff. 
No authority has been cited before us showing that the payment 
by the mortgagor to one of the mortgagees*does not save limit- 
ation in favour of all the mortgagees. Section 20 of the Act 
- merely lays down that the payment of interest as by the person 
liable to- pay would give a fresh period of limitation. It does 
not say that that payment should be to all the persons entitled 


(1) I. L. R., 29 All., 90 (2) 59 Ind. Cas., 829 
(3) I. L. R., 44 All., 360 at 367 (4) I. L. R., 39 Mad., 288 
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to receive the amount. Section 21 (2), as far as it affects 
mortgagees, refers to cases where there has been a written 
acknowledgment signed by or a payment made by one of such 
mortgagees. That isnot the case before us. Here we have not to 
consider a payment made by a mortgagee’ but a payment made 
to one out of several mortgagees. It is also to be noted that 
when Kashi Prasad authorised Gaya Prasad under the lease- to 
make payments of amounts towards interest he undoubtedly in- 
tended that these payments should be made to all the mortgagees. 
Various receipts that areon the record show that for a number of 
years the payments were made to all the mortgagees. If there- 
fore after 1912 there were any payments made to one of the mort- 
gagees it must be deemed to have been intended to be ‘paid to 
all the mortgagees, though as a matter of fact the amount went 
into the hands of only one of them. It would therefore seem 
prima facie that the payment made by the mortgagor having been 
made on-account of interest could be used against him and his 
representatives so as to save limitation, it being immaterial 
whether the particular mortgagee who received the amount in the 
first instance did or did not subsequently distribute it among all 
the mortgagees. In view however of our conclusion on the question 
of written acknowledgments it is not necessary to deal with this 
point at any greater length. We are clearly of opinion that the 
claim is not barred by limitation. 


It now remains to consider the question of accounting. As- 
suming that Gaya Prasad may be deemed to have been making 
regular payments as directed by the lease, those payments were 
made only to Har Prasad and could not be taken to have been 
payments made to the present plaintiff Babu Ram. The payment 
made to one of the joint mortgagees can be payment to him to 
the extent of his share only, and cannot be a valid payment as 
regards other mortgagees. Sheikh Hakim v. Advaita Chandra 
Das('). The plaintiff was therefore entitled to recover his 
1/3rd share of the mortgage debt after making allowance for the 
payments admitted by him in the plaint, except the last one of 
R$. 180. As a matter of fact the sum-of Rs. 180 had been deduct- 
ed from the amount claimed by the plaintiff. The decree of 
the court below is therefore right and this appeal is dismissed 
with costs. 


A Appeal dismissed 
(1) 22 C. W.N., tozi. 
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Criminal Tribes Act, section 23—Applicability of-—Third conviction 
under the Penal Code. 

Where a registered member of the criminal tribe was charged 
with an offence under section 457 of the Penal Code and it was 
found that he had previously been convicted twice, once under 
section 457 and sentenced to fifteen stripes and again under 
section 456 read with section 75 of the Penal Code and sen- 
tenced to 18 months rigorous imprisonment, Ae/d, that section 
23 of the Criminal Tribes Act was applicable and that the 

- present conviction was a third conviction and not merely a 
second conviction, even though the accused was not given an 
enhanced punishment under this section on the last occasion. 

Section 23 does not lay down any substantive offence and 
it is therefore inaccurate to speak of a conviction under that 
section. It only requires that the member of a criminal tribe 
should have been previously convicted of any of the offences 
in the Penal Code specified in Schedule 1 of the Act and should 
be again convicted of the same or of any other such offence. 

CRIMINAL APPEAL from an order of BABU AGHOR NATH 

MUKER]I, Sessions Judge of Azamgarh. ; 


Appeal from jail 
The following judgment was delivered by 


SULAIMAN, J.—The accused was charged with the offence 
under section 457 of the Indian Penal Code read with section 23 
of the Criminal Tribes Act. There can be no doubt as to the 
facts. They are proved by the direct evidence of no less than 
four witnesses. The: complainant while sleeping inside his 
house at night heard a noise and woke up. He noticed a 
thief lifting paddy tied in a cloth on his head, which had been 
kept in the house. The complainant at once got up and 
captured the thief and shouted for help. On this three of his 
neighbours came in and Secured the thief. It was the accused 
himself who was recognised by the villagers. A report to the 
police was duly made and the accused with the bundle of paddy 
was handed ovet to the Sub-Inspector who immediately took him 
under arrest. All the four assessors who heard the evidence 
unanimously agreed that the case was, fully proved. There can 
be no manner of doubt as to the propriety of the conviction. 


The accused is admittedly a registered member of the criminal 
tribe. In October, 1925 the accused was first convicted under 
section 457 of the Indian Penal Code and sentenced to fifteen 

* Cr. App. No. 300 of 1928 
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stripes. In April, 1926 he was again convicted under section 456 
read with section 75 of the Indian Penal Code and sentenced to 
eighteen months’ rigorous imprisonment. This time he is again 
found guilty of an offence under section 457 of the Indian Penal 
Code. There can be no doubt -that section 23 of the Criminal 
Tribes Act is applicable. y 

The learned Sessions Judge however treats the present convic- 
tion not as a third conviction making the accused punishable with 
transportation for life but as a second conviction. His reason is 
as follows :— 

“ But as there was no second conviction under section 23 of the Cri 

minal Tribes Act this should be considered for the purpose of section 23 

his second conviction ’’. i 

In my opinion the learned Judge is in error. In the first 
place, section 23 does not lay down any substantive offence, and 
itis therefore inaccurate to speak of a conviction under that 
section. All that it provides is minimum sentences in certain 
contingencies, unless there are special reasons to the contrary. 
In the second ‘place, this section does not require that the two 
previous convictions should have been convictions “under sec- 
tion 23 of the Criminal Tribes Act”. It only requires that the 
member of a criminal tribe should have been previously convicted 
of any of the offences in the Indian Penal Code specified in 
Schedule 1 of the Act and should be again convicted of the same 
or of any other such offence. In my judgment therefore the 
present conviction of the accused isa third conviction and not 
merely a second conviction, even though the accused was not 
given an enhanced punishment under this section on the last 
occasion. í 


It now remains to consider whether there are any special 
reasons for not imposing the minimum punishment of transporta- 
tion for life. ` 

The first conviction was of an offence apparently not of a 
very serious nature and the accused was not sentenced to any 


term of imprisonment. On the second conviction he got rigorous 


imprisonment for 18 months though he might have got seven 
years. In the present case the subject-matter of the theft was 
only a bundle of paddy though the offence was serious inasmuch 
as there was an entry into the house at night. The learned 
Sessions Judge has thought that a sentence of seven years rigor- 
ous imprisonment wéuld meet the ends of justice. In view of 
these circumstances I have come to the conclusion, with some 
reluctance, that a notice for an enhancement of the sentence on 
the revisional side is not called for. I would therefore content 
myself with dismissing the appeal summarily. ` 


Appeal dismissed 
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_ Paper Currency Act (X of 1923); section 2 5—Proustons of —Promissory 
note payable on demand to lender or bearer or to order— When 
contrary to law—Sutt on basis of —When does not lie—Independent 
obltgatton—Can form basis of sit(—Outstde evidence, existence of 
— When promissory note admissible as evidence, 5 


A promissory note payablè on demand to the lender or the 
bearer or to order offends against the provision of section 2g of 
the Paper Currency Act (X of 1923) and therefore cannot form 
the basis of a suit. The plaintiff can, however, sue on the 
basis of any obligation, whether antecedent to or arising simulta- 
neously with the execution of the promissory note, independently 
of the execution of the promissory note. Hedayat Ali Beg v 
Nga Kyamg, 24 I. C., 721, Shanmiganatha Chettiar v. 
Srinivasa Iyar, 35 I. C., 219, Chidambaram Chettiar v yya 
Swami Thevan, 1. L. R., 40 Mad., 585, Nachimuthu Chetty v. 
Andiappe, 42 I. C., 706 and Natara Julu' w. Subramanian 
Chetttar, 1. L. R., 45 Mad., 778, referred to by BOYS and 
KENDALL, JJ. 

Where there is other evidence outside the promissory note of 
the obligation sued upon, the promissory:note in question is 
admissible as evidence to be read in conjunction with that other 
evidence to arrive at a decision as to whether the independent 
obligation is proved. Where there is no other evidence, while 
the promissory note is still admissible in evidence, there can be 
no decree on the basis of ıt alone. 1 

[Per SEN, J—The general provisions of the Negotiable In- 
struments Act cannot be treated as an indication of an inten- 
tion on the part of the legislature to legalize an instrument 
upon which an interdict has been placed by the intervention of 
a special statute.] i 

REFERENCE FROM THE MUNSIF OF FATEHPUR UNDER 
ORDER 46, RULE I OF THE CODE OF CIVIL PROCEDURE IN 
SUIT NOS, 310 AND 350 OF 1927. 

The. parties were not represented. 

The following are the referring orders :— 

BOYS, J.—This is a reference by the Munsif of Fatehpur under Order 46, 

rule 1. He has referred two suits, one No. 3%0 and one No. 310. The 

- Munsif himself states that in suit No. 350 an appeal will lie, and there is, 

therefore, no powerin himto make the reference. But in suit No. 310 no 

appeal lies, and it was open to him to make thé reference, and we have to 

entertain it. Notices have been served on the parties and nobody appears, 
The learned Munsif states the question referred as. follows :— 

*Misc. Case Na, 1254 of 1927. 
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“Whether a promissory note made payable to bearer on demand offends 
(against) the provisions of section 25 of the Indian Paper Currency Act, _ 
No. X of 1920?” Ce 

“Is such a promissory note void and inadmissible in evidence and 
cannot be the basis of a claim in any court of law’? 
` He states that promissory notes payable to bearer on demand are a 
common form of promissory note occurring in the district of Fatehpur, 
and that ‘‘at least about 100’? of such promissory notes are the basis of 
suits pending in his court. . 

The promissory note in question, after reciting that the executant has 
taken acertain sum in cash from one Mohammad Bakhsh, continues :— 
“ Indul-talab dain ko ya hamil ko ya unke hukm par mat sud bashart do 
rupiya saikra mahwart ta roz wasul ada karun ga”, -This, though not 
grammatically worded, is in plain terms a promissory note payable on 
demand to the lender or the bearer or to order. g 

The questions propounded by the Munsif can best be answered by 
separating them into four questions .— 

(1) Is the promissory note ın question forbidden by law? 

(2) If the promissory note is forbidden by law, can it form the basis 
of a suit? ` 

(3) Ifthe promissory note cannot form the basis of a suit, can the 
obligation, as existing independently of the promissory note, be sued 
upon (if any such obligation exists, a question to be determined on the 
facts of the case)? 

(4) Is the promissory note admissible in evidence, and, 1f so, for what 
purpose and to what extent? 

The Indian Paper Currency Act, X ‘of 1923, section 25 says ‘‘ No 
person......shall draw etc........any........promissory note.... ..for 
the payment of money payable to bearer on demand”. 

First questton: Is the promissory note in question forbidden by law? 
There can be no doubt but that this document is a promissory note, see 
Act 26 of 1881 (Negotiable Instruments), section 4. It is an instruction 
in writing (not being a bank note or currency note) containing an 
unconditional undertaking to pay acertain sum to acertain person or to 
the order of that person or to bearer. It also clearly contains a term 
rendering the executant liable to pay the amount specified in it to the 
bearer on demand. As such it is forbidden by section 25 of Act X of 1923. 
The only exception to’ the prohibitron.contained in section 25 is to be 
found in the proviso where such a document is drawn on a banker, shroff 
or agent by the customer or a constituent of the drawer in respect of 
deposits of money in the hands of such person, etc. This document was 
not so drawn, and therefore the benefit of that exception does not enure 
toit. The only other type of promissory note payable to bearer on 
demand permitted by law is a promissory note drawn by Government. 
Such a promissory note is provided for in section 3 of Act X of 1923, 
and they are described therein as currency notes. Such promissory notes 
section 25 of Act X of 1923 does not forbid, for they are not drawn by 
any “‘person’’, The promissory note in question is, therefore, clearly 
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forbidden by law. The learned Munsif was himself quite clear upon this CIVIL 

point, and in his order of reference to this Court has stated the case very 1928 

clearly. I answer his reference on this pointin the affirmative. The AN 
MIAN BUX 


promissory note is contrary to law. 
Second guestion: If the promissory note is forbidden by law, can it form MUSANNAT 

the basis of a suit? Section 10 of the Contract Act enacts as follows :— BODHIY# 
“All agreements are contracts, if they are made......for a lawful con- 

sideration and with a lawful object and are not hereby expressly declared 

to be void ’’. 
In this case there can be no question but that the object of the contract 

was lawful. The object of the borrower was to secure the loan to him 

of a sum of money. The object of the lender was to secure to himself the 

< repayment of that money at a certain rate of interest. There was clearly 

nothing unlawful in the object of either party. Was then the consideration 

lawful? As the matter presents itself to me, the consideration received 

by the borrower was a sum of money, and in that consideration there was 

clearly nothing unlawful. But the consideration received by the lender 

was a promissory note of a certain description There is nothing to show 

that he would have accepted a piomissory note in any other form. If he 

_were asked ‘‘what consideration did you receive when you lent your debtor 

that sem of money ”? what reply could he give other than ‘‘I received this 

Promissory note”. Now, the promissory note I have already held to be in 

aform forbidden by law. In other words, the consideration received by 

the lender was an unlawful consideration. Section 23 of the Contract 

“Act expressly declares that the consideration of an agreement is lawful 

unless it is forbidden by law. This leads us to the clear result that the 

agreement between the parties was void. The plaintiff cannot, therefore, 

sue on the basis of that agreement. 


Third questzon: If the promissory note cannot form the basis of a suit, 
can the obligation, as existing independently of the promissory note, be 
. sued upon (if any such obligation exists, a question to be determined on 


the facts of the case)? 


It has sometimes been suggested that there may be some difference in 
the answers to be given to this question dependent upon whether the 
~ obligation in regard to which the promissory note purported to be execut- 
ed was an obligation existing antecedent to the promissory note (e.g. ° 
where the amount of the promissory note represented the balance due or 
part of the balance due on a running account) or whether it came into- 
existence simultaneously with the promissory note (e.g. where the taking 
of aloan was the occasion of the execution of the promissory note). In 
Hedayat Alı Beg v. Nga Kyaing, [1914] 241. C., 921 the conclusion was 
approved that "where a loan exists independently of the bill or note, that 
is, where a promissory note is executed for a debt which already exists, 
the plaintiff can succeed on the original consideration”. In that case no 
question arose as'to whether plaintiff could sue on an obligation which 
came into being simultaneously with the execution of the promissory note. 
“But the question was specifically considered in Shanmuganatha Chettiar v. 
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Srinwasa Iyar, [1916] 35 I. C, 219. There Mr. Justice Abdul Rahim 
said :— , ; 

“ Where there exists an antecedent debt and a promissory note is 
executed for such a debt a suit on the promissory note failing, an action 
on the debt would lie. The whole contention is that because the advance 
of money and the execution of the promissory note were simultaneous, a 
suit would lie only on the promissory note and not on the debt evidenced 
by it. There seems to be nothing in reason in support of such a 
distinction ”. j 

I also find myself unable to find any basis for such distinction. The 
answer could not possibly be made to depend upon sworn testimony as 
to whether the cash consideration passed a month, a week, an hour, or 
five minutes before the note was executed or exactly simultaneously with 
the affixing of the signature to the note. The real question to be 
considered is, not whether the obligation existed prior to the execution 
of the promissory note or came into existence simultaneously with the 
creation of the promissory note, but whether, ignoring the existence of 
the promissory note altogether, there is evidence, admissible-evidence, of 
an obligation. The problem has been stated, and in my view correctly, in 
Chidambaram Chettiar v. Iyya Swami Thevan, [1916] I. L. R., 40 Mad., 
585, in which Mr. Justice Oldfield used the phrase :— Whether there was 
any obligation apart from the note;” and Mr. Justice Krishnan: ‘‘ If 
there is an obligation apart from one under the note zése/fit may clearly 
be enforced ’’. 

Forinstance, where the plaintiff can prove that on a balance of account 
asumis due to him he can sue on that obligation, ignoring the fact 
that in regard to it or part of itn unlawful promissory note was executed. 
Similarly, if he has evidence, whether oral or otherwise, independent 


_ of the promissory note, that he made a loan of a sum of money to the- 


defendant on the condition that the money would be repaid on demand 
with certain interest, he can sue on that obligation ignoring the 
existence of the promissory note. Nor in this latter case can it be said 
that section 91 of the Evidence Act will stand in his way. The terms 
of no “contract ” have in this case been reduced to the form of a con- 
tract, for, ex hypothest, the agreement embodied in the promissory note 
was not enforceable by law and was therefore nota “contract ’’. Nor 
without unduly straining language, could the transaction be described 
as “a disposition of property 

The three cases to which reference has already been made, and also 
the cases Machimuthn Chetty v. Andzappa, [1917] 421. C., 706 and 
Natara Julu v. Subramanian Chettrar, [1922] I. L. R., 45 Mad., 778 at 
783, which are discussed in the judgment of my learned brother, are 
ample authority, if authority be necessary, for the proposition that an 
sbligation which exists and as to which there is evidence independent 


wd 
. - 


of the promissory note can form the basis of asuit, despite the fact 
that the promissory note is in an unlawful form and cannot form the 
basis of a suit. 

The question whether any obligation exists apart from the note is a 
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question the answer to which must of course depend on the facts of 
the case and will be determined, by the trial court. 

In one of the cases, Skanmuganatha Chettiar v. Srinivasa Iyar, [1916] 
35 I. C., 219 at 221, Col. 2, it was said -—‘‘ It may be open to the parties 


aa 


“to show that it was intended that the debt should become merged in the 


negotiable instrument executed for it, but no such case was sought to 
be made here’’. In other words, it was suggested that there might in 
some cases be room for an issue as to whether the independent obligation 
was metged in the obligation under the promissory note, but it is 
difficult to see how an obligation independently existing could be merged 
in an agreement which has been held-to be an unlawful agreement and 
therefore void. 

Fourth question :—Is the promissory note admissible in evidence, and, 
if so, for what purpose and to what extent ? 

In only two of the cases above referred to was the question of admis- 
sibility in evidence adverted to. It appears to me incumbent on us to 
answer this reference not only by saying whether the document is 
admissible or not ‘in evidence, but also to indicate to what extent and 
for what purpose it is admissible, if admissible at all. In Nachimuthu 
Chetty v. Andtapa, [1916] 42 I. C., 706, Mr. Justice Spencer and Mr. 
Justice Krishnan said :— 

“We may observe that there is nothing in law to prevent a note 
offending against section- 26 (of Act II of 1910) being admitted in 
evidence as an acknowledgment ”. 

And again the same Judge, Mr. Justice Spencer, sitting with Mr. 
Justice Devadoss in Matera Julu v. Subramanian Chetta, [1922] 
I. L. R., 45 Mad., 778 at 784 said :— 

“The real consideration for the hypothecation bonds is the first 
defendant’s indebtedness ascertained by the settlement ôf accounts, of 
which the promissory notes are evidence, and the liability for the debts 
will remain even if the notes are unenforceable ...... ce. cece cece ee cece 

‘* There is no provision of law making promissory notes in a prohibited 
form inadmissible in evidence. ............... They are admissible in 
evidence as acknowledgments’’. It may be open to question whether it 
is desirable as a matter’ of public policy that a document which. is ina 
form expressly prohibited by law should be admissible for any purpose 
whatever. But I also am unable to find any express provision of the 
law altogether prohibiting admission in evidence of a document such as 
the promissory note in question. I do not, therefore, feel justified in 
holding that the document is wholly inadmissible in evidence. But I am 
not prepared to hold without qualification that the document is admissible 
‘as an acknowledgment”. Is it admissible as direct evidence in itself 
of anything or only as corroborative of other evidence? 

Where there is other evidence, oral or documentary, of the obligation, 
I find no reason for holding that the document, properly proved, is not 
admissible as corroborative, in so far as it may be corroborative, of that 
evidence. 

But where there is no such other evidence, there does appear to me 
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sound reason for holding the document to be wholly inadmissible. For 
instance, where a son finds a promissory note among his deceased father’s 
papers and is able to prove the handwriting of the executant but has no 
other evidence as to the circumstances in which the document was 
written, I am of opinion that a recital in the document that the defend- 
ant had received a certain sum of money could not be admitted as direct 
evidence by itself that aloan was taken. I am unable to leain of any 
principle on which such recital could be admitted as direct and the sole 
evidence of an acknowledgment of the taking of money while refusing 
to admit in evidence other entries in the document as containing admis- 
sions of the facts embodied in those entries, the other facts attending 
the taking of the money. The giving of the money and the promise 
to repay and to pay a certain interest were equally the respective coi- 
siderations. Both the fact of the giving of the money and the fact of 
the making of the promise (we are not here considering its binding 
force) are equally “' facts ”. 

There is therefore no basis in reason for admitting as direct and the 
sole evidence the recital of the giving of money refusing to admit the 
recital-of the promise. But to admit all of this is, there being, ex- 
Aypothest, no other evidence, in effect to allow a suit on the promissory 
note, striking out only the words “‘ to bearer ’’. 

Nor is it contrary to the general principles governing the admission of 
evidence to admit the statements in the document as corroborative of 
other evidence, inso far as they may be corroborative, while refusing 
to admit them as the direct or sole evidence. Many statements can be 
proved to corroborate which by themselves are inadmissible. 

I, therefore, hold no part of it to be admissible, either as evidence of 
any obligation created by the promissory note, o1 even as direct evidence 
in itself; where there is no other independent evidence, of an admission 
or acknowledgment of any of the facts set out init, but I hold it to be 
admissible as corroboration, in so far as it may be corroborative, of the 
other oral or documentary testimony outside the note led by the plaintiff 
to establish an obligation. 

It may be noted here that this proposition does, where the arising of 
the debt is simultaneous or practically simultaneous with the execution of 
the document, seem to go very near allowing proof of the obligation or 

° pat at least of the obligation created by the note; but that is only 
because, being simultaneous, the obligation’ independent of and the 
obligation purporting to be created by the promissory note must obviously 
be nearly or wholly identical, But the „obligation which is being proved 
is nevertheless the independent obligation, and entries in the note are 
only corroborative. ° 

I would return the following answers :— 

(1) The promissory note in question is in a form forbidden by law. 

(2) The promissory note in question cannot form the basis of a suit. 

(3) The plaintiff can sue on the basis of any obligation, whether 
antecedent to or arising simultaneously with the execution of the pro- 
missory note, in regard to which he has evidence oral or documentary out- 
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the obligation sued upon, the Promissory note in question is inadmissible — 


as evidence of any of the facts stated init, but where there is other MIAN BUX 
evidence the promissory note is admissible ın evidence, for what in the MOSAMAAT 
particular case it may be worth, as coioborating that other evidence, and BODHIVA 
must be weighed with that other evidence to determine whether the obli- 
gation sued upon is proved. 
ASHWORTH, J.—This 1s a ieference under Orde 46, rule 1 of the 
Civil Procedure Code, which permits a reference in a suit in which the 
decree is not subject to appeal, asking the decision of this Court-.on 
certain questions The suit that gave lise to this reference as originally 
made was suit No. 350 of 1927 in the Munsif’s Court of,Fatehpti. That 
suit was onein which the decree was subject to appeal, and when this 
was pointed out to the learned Munsif he asked that his reference should > 


(4) Where there is no other evidence outside the promissory note of 


be deemed as one made in respect of suit No. 310 of 1927 instead of suit 
No. 350 of 1927 as no appeal would lie from a decree in the latte suit 
which involved a smaller valuation. The reference has, therefore, been 
admitted as a reference in respect ofesuit No 310 of 1927 in the Court of 
the Munsif of Fatehpur, 

The question is 

‘Whether a promissory note made payable to bearer on demand offends 
the provision of section 25 of the Indian Paper Currency Act X of 1910 
(sic) Is such a pronote void and inadmissible in evidence and cannot 
be the basis of claim in any court of law?” 

This question is inexactly worded and involves several question. The 
reference will be considered as asking the following questions :— ` 

1 Whether the making of a promissory note expressed as payable 
‘on demand ” to the peison to whom ıt is given or to his order or to the 
bearer of the instrument is forbidden by section 25 of the Indian Paper 
Currency Act X of 1923? 

2. Can a decree for money be given ina suit on such a note by what- 
soever party such a suit is brought ? 

3. Is the document admissible in evidence as proof of an obligation 
apart from the obligation arising from the note ? 

The first question mast clearly be answered in the affirmative Sec 
tion 25 of the Indian Paper Currency Act is as follows :— 

“No person in Biitish India shall draw, accept, make or issue any bill 
of exchange, Aundi, Promissory note or engagement for the payment of 
money payable to beareron demand, or borrow, owe or take up any sum 
or sums of money on the bills, Awvndzs or notes payable to bearer on 
demand of any such person : 

Provided that cheques or drafts, payable to bearer on demand or other- 
wise, may be drawn on bankers, shroffs or agents by their customers or 
constituents, in respect of deposits of money in the hands of those 
bankers, shroffs or agents and held by them at the credit and disposal 
of the persons drawing such cheques or drafts"._ 

The making therefore of a note such as the one in question is clearly 
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prohibited. The decisions which will be quoted with reference to the 
subsequent questions are clear authoiity, if any is needed in view of 
the language of this section, that the making of such a note is prohibited 
by law. It makes no difference that the note is payable not only to 
bearei but to a person or his order also. This addition can make no 
difference as the note is still a note payable to bearer on demand—see 
Chidambaram Chettiar v. Aypaswamt Thevan, 1. L. R, 40 Mad., 585 
at 588. 

The second question must also be answered in the affirmative on the 
authority of the same Madras case and also Æ. C. Nachimuthu Chetty v 
Andiappa Pillai, |1917] M. W N, 778, with the reasoning of which 
I fully agree. Reference may also be made to the case of Maung Po 
Tha x. L D’Attaides reported in Indian Cases [1910], volume 8, page 962, 
to the same effect. Reference was made in that case to the English case 
of Bensley v. Bignold, [1822] 5 B. and A., 335. Reference may also be 
made to anothe: Burma case, Hidayat Al Beg v. Nga Kyaing, 241.C, 
721, in which case ıt was pointed out that section 120 of the Negotiable 
Instruments Act which declares an estoppel against denial of the validity 
of the instrument in favour ofa holder in due course was not applicable 
as the payee of a negotiable instrament payable to bearer was not includ- 
ed in the expression ‘‘ holder in due course’. Against all this authority 
we only have an obiter dictum of FARRANE, J., in the case of Jetha 
Purkhav Ramchandra Vithoba, 1. L. R, 16 Bom., 689 at 7oo. It was 
there suggested that the terms of section 25 of the Paper Currency Act 
did not forbid expressly the holder of such a note to recover thereon 
and that the object of the Act was such as to render it unlikely that the 
legislature intended that result. This view has been dissented from in 
the cases quoted by me. It clearly depends upon placing too narrow a 


e 


construction on the words “ object of an agreement” as contained in 
section 23 of the Contract Act. That section provides that every agree- 
ment of which the object or consideration is unlawful 1s void and that 
the consideration or object of an agreement 1s unlawful if it is forbidden 
by law. Now the consideration of the agreement to pay money contained 


in the promissory note was the receipt of a loan, or to be more precise, 


- the creditor’s holding the debtor totally discharged of liability in respect 


of the parol debt. This in itself was not unlawful consideration, but 
the object of an agreement is something wider than the consideration of 
an agreement. It wil] include anything contemplated by the, parties to 
the agreement as a necessary result of the transaction. A promissory 
note is a unilateral agreement but even in a unilateral agreement there 
are two parties. One party is the party making the proposal and the 
other is the party accepting the proposal and thereby converting it into 
an agreement. It would have been better if section 23 had spoken of 
“the consideration of the agreement” and “object of the transaction”, 
the latter term being one usually employed in the English cases con- 
sidering the legality of an agreement. If any authority is required for 
this I would refer to the very recent Privy Council case, Sukhdeodoss 
Ram Prasad v. Govind Doss, 47 C. L. J., 144 wherein the inevitable effect 


a 
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of the transaction contemplated by the parties and not the advan- 

tage or detriment incurred by the promisor is considered to constitute 

`~ an unlawful object. The opinion of FARRANE, J. has not been followed 

in India except in one Sindh case, namely, Dhanjz G. Desmanay vV. 
H. A, S. Taylor, 7 Ind. Cas., 604. As regards the third question the 
case quoted above in 40 Madras, page 585 is clear authority for holding 
that ‘‘if there is an obligation apart from the ore under the note it may 
be enforced and the fact that the loan and the note are contemporaneous 
is not conclusive of the non-existence of suchan obligation”. See also 
‘NMatarajyulu Naicker v. Subramanian Chettrar, I. L. R., 45 Mad., 778 which 
is exactly to the point. With reference to the distinction diawn in this 
decision between an unregistered contract (where registration is pre- 
scribed) and an unlawful contract, I may remark that even where a 
document that should be registered is unregistered and thus comes within 
the terms of section 49 of the Indian Registration Act 16 of 1908 which 
forbids it being received ‘‘ as evidence of any transaction affecting the 
property mentioned in the deed’’, such document is admissible in evi- 
dence to prove the nature of a person’s possession or other matters, and 
there is an abundant authority for this. The Burma cases quoted above 
are also authority for holding that the promisee under such a note can 
sue on the original consideration. 

My answer then to the reference is as follows :— 

t. The-making of a promissory note payable to bearer on demand 
is forbidden by law, namely, section 25 of the Indian Paper Currency Act 
X of 1923. 

2. No suit can be brought on the basis of such a note by reason of 
the provision of section 23 of the Indian Contract Act read with the said 
section. 

3. Where a promissory note made payable to bearer on demand recites 
a specific loan as the reason or occasion for its execution such recital 
is admissible to prove the making or amount or other incidents of the 
loan (whether antecedent to or contemporaneous with the execution of 
the document). But, if there is no other evidence as to the making or 
amount of a loan, neither fact can be inferred merely from the execution 
of a promissory note, not containing such recital. 

4. The questions of limitation, the construction to be put on the 
plaint or pleadings and the propriety of allowing the same to be actually 
amended or to be read as amended, at any stage of the suit, are ques- 
tions to be decided on the merits of each particular case. 

[The reference coming on before the Full Bench, the following 
judgments were delivered :—] . - 

Boys, J. (KENDALL, J. concurring) —This is a reference 
by the Munsif of Fatehpur under Order 46, rule 1. He has re- 
ferred two suits, one No. 350 and one No. 310. The Munsif 
himself states that in suit No. 350 an appeal will lie, and there is, 
therefore, no power in him to make the reference. But in suit 
No. 310 no appeal lies, and it was’ open to him to make the 
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reference, and we have to entertain it. Notices have been served 
on the parties and nobody appears. 
The learned Munsif states the question referred as follows :— 
“Whether a promissory note made payable to bearer on'de- 


Ue 
MusammatT mand offends (against) the provisions of section 25 of the Indian 
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Paper Currency Act, No. X of 1923 ”? 

“Is such a promissory note void and inadmissible- in evidence 
and cannot be the basis of a claim in any court of law ”? 

He states that promissory notes payable to bearer on demand 
are a common form of promissory note occurring in the district 
of Fatehpur, and that “at least about 100” of such promissory 
notes are the basis of suits pending in his court. 

The promissory note in question, after reciting that the 
executant has taken a certain sum in cash from one Mohammad 
Bakhsh, continues :—‘Jndul-talab dain ko ya hamil ko ya unke 
hukm par mai sud bashart do rupiya satkva mahwari ta roz 
wasul ada karunga.” This, though not grammatically worded, 
is in plain terms a promissory note payable on demand to the len- 
der or the bearer or to order. 

The questions propounded by the Munsif can best be answer- 
ed by separating them into four questions :— 

(1) Is the promissory note in question forbidden by law? 


(2) If the promissory. note is forbidden by law, can it form 
the basis of a suit ? 

(3) If the promissory note cannot form the basis of a suit, 
can the obligation, as existing independently of the promissory 
note, be sued upon (if any such obligation exists, a question to be 
“determined on the facts of the case) ? 

(4) Is the promissory note admissible- in evidence, and if so, 
for what purpose and to what extent ? 


The Indian Paper Currency Act, X of 1923, section 25 says: 


“No pergon........ Shall draw etC., coe ee ee ee ee ANYers ee eens .. promissory 
e Note......e00....for the payment of money payable to bearer on de- 
mand’. 


First question.—\s the promissory note in question forbidden 
by law ? There can be no doubt but that this document is a pro- 
missory note, see Act 26 of 1881 (Negotiable Instruments), 
section 4. It isan instruction in writing (not being a bank’ 
note or currency note) containing an unconditional undertaking. 
to paya certain sum to a certaiñ person or to the order of 
that person or to bearer. It also clearly contains a term ren- 
dering the executant liable to pay the amount specified in it to 
the bearer on demand. As such it is forbidden by section 25 
-of Act X of 1923. The only-exception to the prohibition con- 
tained in section 25 is to be found in the proviso where such a 
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document is drawn on a banker, shroff or agent by the custom- 
er or a constituent of the drawer in respect of deposits of 
money in the hands of such person,etc. This document was 
not so drawn, and therefore the benefit of that exception does 
not enure to it. The only other type of promissory note payable 
to bearer on demand permitted by law is a promissory note drawn 
by Government. Such a promissory note is provided for in sec- 
tion 3 of Act X of 1923, and they are described therein as 
currency notes. Such promissory notes section 25 of Act X 
of 1923 does not forbid, for they are not drawn by any “per- 
son”, The promissory note in question is, therefore, clearly for- 
bidden by law. The learned Munsif was himself quite clear upon 
this point, and in his order of reference to this Court has stated 
the case very clearly. I answer his reference on this point 
in the affirmative. The promissory note is contrary ty law. 


Second question.—lf the promissory note is forbidden by law, 
can it form the basis of a suit ? Section ro of the Contract Act 
enacts as follows :— i 

“ALN agreements are contracts, if they are made.. s.s.s... for a lawful 
consideration and with a lawful object and žare not hereby expressly de- 
clared to be void”, 

In this case there can be no question but that the object of the 
contract was lawful. The object of the borrower was to secure 
the loan to-him of asum of money. The object of the lender 
was to secure to himself the repayment of that money at a cer- 
tain rate of' interest. There was clearly nothing unlawful in the 
object of either `party. Was then the consideration lawful ? 
As the matter presents itself to me, the consideration received 
by the borrower was a sum of money, and in that consideration 
there was clearly nothing unlawful. But the consideration re- 
ceived by the lender was a promissory note of a certain descrip- 
tion. There is nothing to show that he would have accepted a 
promissory note in any other form. If he were asked “what 
consideration did you receive when, you lent your debtor that 
sum of money?” what reply could he give other than “I re- 
ceived this promissory note’. Now, the promissory note I have 
already held to be in a form forbidden by law. In other words, 
the consideration received by the lender was an unlawful consi- 
deration. Section 23 ofthe Contract Act expressly declares 
that the consideration of an agreement is lawful unless it is for- 
bidden by law. This leads us to the clear Ttesult that the agree- 
ment between the parties was void: The plaintiff cannot, there- 
fore, sue on the basis of that agreement. 

Third question: If the promissory note cannot form the 
basis of a suit, can the obligation, as existing independently 
of the promissory note, be sued upon (if any such obligation 
exists, a question to be determined on the facts of the case)? 
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-It has sometimes been suggested that there may be some 
difference in the answers to be given to this question dependent 
upon whether the obligation in regard to which the promissory 
note purported to be executed was an obligation existing antece- 
dent to the promissory note (e.g., where the amount of the 
promissory note represented the balance due or part of the 
balance due on a running account) or whether it came into 
existence simultaneously with the promissory note (eg, where 
the taking of d loan was the occasion of the execution of the 
promissory note). In Hedayat Ali Beg v. Nga Kyaing (t) the 
conclusion was approved that “ where a loan exists independently 
of the bill or note, that is, where a promissory note is executed 
for a debt which already exists, the plaintiff can succeed on the 
original consideration”. In that case no question arose as to 
whether plaintiff could sue on an obligation which came into 
being simultaneously with the execution of the promissory note. 
But the question was specifically considered in Shanmuganatha 
Chettiar v. Srinivasa Tyar(?). There Mr. Justice Abdul Rahim 
said :-— 

“Where there exists an antecedent debt and a promissory note is exe- 
cuted for such a debt, a suit on the promissory note failing, an action on 
the debt would lie. The whole contention is that because the advance 

- of money and the execution of the promissory note were simultaneous, 

a suit would lie only on the promissory note and not on the debt evi- 
denced by it. There seems to be nothing in reason in support of such a 
distinction”. i 


I also find myself unable to find any basis for such a distinc- 
tion. The answer could not possibly be made to depend upon 
sworn testimony as to whether the cash consideration passed a 
month, a week, an hour, or five minutes before the note was exe- 
cuted or exactly simultaneously with the affixing of the signature 
to the note. The real question to be considered is, not whether 
the obligation existed prior to the execution of the promissory 
note or came into existence simultaneously with the creation of 
the promissory note, but whether, ignoring the existence of the 
promissory note altogether, there is evidence, admissible evidence, 
of an obligation. The problem has been stated, and in my view 
correctly, in Chidambaram Chettiar v. Iyya Swami Thewan (°), 
in which Mr. Justice Oldfield used the phrase :—“Whether there 
was any obligation apart from the note”; and Mr. Justice 
Krishnan “If there is an obligation apart from one under the note 
ztself it may clearly be enforced”. 


For instance, where the plaintiff can prove that ona balance 
of account a sum is due to him he can sue on that obligation, 
ignoring the fact that in regard to it or part of it an unlawful 


(1) ‘[1914] 241. C., (2) [1916] 35 I. C., 
(3) fig16] I. L. R., 40 Mad., 585 
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promissory note was executed. Similarly, if he has evidence, 
whether oral or otherwise, independent of the promissory note, 
that he made a loan of a sum of money to the defendant on the 
condition that the money would be repaid on demand with certain 
interest, he can sue on that obligation ignoring the existence of 
the promissory note. Nor in this latter case can it be said that 
section 91 of the Evidence Act will stand in his way. The terms 
of no “contract” have in this case been reduced to the term of 
a contract, for, ex hypothest, the agreement embodied in the 
promissory note was not enforceable by law and was therefore not 
a “contract”. Nor without unduly straining language, could the 
transaction be described as “a disposition of property”. 


The three cases to which reference has already been made, 
and also the cases Nachimuthu Chetty v. Andiappa(’) and 
Natara Julu v. Subramanian Chettiar (°) , which are discussed in 
the judgment of my learned brother, are ample authority, if 
authority be necessary, for the proposition that an obligation which 
exists and as to which there is evidence independent of the pro- 
missory note, can form the-basis of a suit, despite the fact that the 
promissory note is in an unlawful form and cannot form the basis 
of a suit. 


The question whether any obligation exists apart from the 
note is a question the answer to which must of course depend on 
the facts of the case and will be determined by the trial Court. 


In one of the cases, Shanmuganatha Chettiar v. Srinivasa 
Iyar (*), it was said :— - 

“It may be open to the parties to show that ıt was intended that the 
debt should become merged in the negotiable instrument executed for it, 
but no such case was sought to be made here”. 

In other words, it was suggested that there might in some 
cases be room for an‘issue as to whether the independent obliga- 
tion was merged in the obligation under the promissory note, but 
it is difficult to see how an obligation independently existing could 
be merged in an agreement which has been held to be an unlawful 
agreement and therefore void. 


Fourth question: Is the promissory note admissible in evi- 
dence, and, if so, for what purpose and to what extent ? 


In only two of the cases above referred to was the question 
of admissibility in evidence adverted to. It appears to me in- 


cumbent on us to answer this reference hot only by saying - 


whether the document is admissible or not in evidence, but also 
to indicate to what extent and for what purpose it is admissible, 
if admissible at all. In Machimuthu Chetty v. Andiappa(*) 
Mr. Justice Spencer and Mr. Justice Krishnan said :— 

“We may observe that there is nothing in law to prevent a note offend- 


(1) [1917] 42 I. C., 706 (2) L1922] I. L. R., 45 Mad., 778 at 783 
(3) [1916] 35 I. C., 219 at 221, Col. 2 
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ing against section 26 (of Act II of ī910) being admitted in evidence as 

an acknowledgment’’. 

And again the same Judge, Mr. Justice Spencer, sitting with 
Mr. Justice Devadoss in Watara Julu v. Subramanian Chettiar £) 
said :— 

“The real consideration for the hypothecation bonds is -the first de- 
fendant’s indebtedness ascertained by the settlement of accounts, of which 
the promissory notes are evidence, and the liability for the debts will 


remain even if the notes are unenforceable.. ....seeeseeeveeeee 
“There is no provision of law making promissory notes in a prohibited 
form inadmissible in evidence...........++e+++e+++ They are admissible in 


evidence as acknowledgments”. 

It may be open to question whether it is desirable as a matter 
of public policy that a document which is in a form expressly 
prohibited by law should be admissible for any purpose whatever, 
but I also am unable to find any express provision of the law 


‘altogether prohibiting admission in evidence of a document such 


as the promissory mote in question. I do not, therefore, feel 
justified in holding that the document is inadmissible in evidence. 


Where there is other evidence, oral or documentary, of the 

obligation, I find no reason for holding that the promissory note, 
properly proved, is not admissible, and the fact of its having been 
written must be weighed with the other evidence to arrive at a 
determination whether any obligation existing independently of 
the execution of the promissory note is proved. It may be noted 
here that this proposition does, where the arising of the debt is 
simultaneous or practically simultaneous with the execution of the ` 
document, seem to go very near allowing proof of the obligation 
or part at least of the obligation created by the note; but that is 
only because, being simultaneous, the obligation independent of 
and the obligation purporting to be created by the promissory 
note must obviously be nearly or wholly identical. But the obli- 
gation which is being proved is nevertheless the independent 
obligation. : . : 
. Where there is no such other evidence, for instance, where 
a son finds a promissory note among his deceased father’s papers 
and, though able to prove the hand-writing of executant, has no 
other evidence as to the circumstances in which it came to be 
written, then while the promissory note is still in law admissible 
in evidence, there cay be no decree on the basis of it alone. 

There is no legitimate distinction between the recital in the 
document (if in fact there be such a recital) that the executant 
had received a certain sum of money and any other statement 
in the document as to the conditions under which the money was 
taken, ¢.g., the promise to pay and the rate of interest, all such 
statements are equally “facts”. 

(1) [1922] I. L. R., 45 Mad., 778 at 784 | 
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To give a decree on the basis of those statements alone would 
be to give a decree on the basis of the execution of the document 
and that cannot, as already stated, be done. 


I would return the following answers :— 


(1) The promissory note in question is in a form forbidden 
by law. 


(2) The promissory note in question cannot form the basis 
of a suit. 


(3) The plaintiff can sue on the basis of any obligation, 
whether antecedent to or arising simultaneously with the execu 
tion of the promissory note, independently of the execution of 
` the promissory note. 


(4) “ Where there is other evidence outside the promissory 
note of the obligation sued upon, the promissory note in question 
‘is admissible as evidence to be read in conjunction with that other 
evidence to arrive at a decision as to whether the independent 
obligation is proved. Where there is no other evidence, while 
the promissory-note is still admissible in evidence, there can be 
no decree on the basis of it alone. 


Sen, J.—This is a matter which comes up ona reference 
by the learned Munsif of Fatehpur under section 113 of the 
Code of Civil Procedure. The powers of the subordinate judici- 
ary to make a reference for the opinion of the High Court are 
hedged in by certain conditions and limitations which are to be 
found in Order 46, rule 1 of the Code of Civil Procedure. A 
right of reference is fundamentally different from aright of appeal. 
The former vests in the court, and the latter vests in the suitor. 
This Court cannot entertain a reference from a subordinate civil 
tribunal unless certain requisite conditions are fulfilled and it is 
necessary that the reference should be made in a pending suit 
or appeal arising out of a suit in which no appeal or further 
appeal is permissible, and that it should relate to a question of 
law on which the court making the reference has a reasonable 
doubt. 


The reference has been made in two cases, 350 and 310. In 
suit No. 350 the reference ıs clearly untenable because the 
decision in the said suit is open to appeal. In suit no.’310 there 
is no right of appeal and the questions formulated are clearly 
questions of law. But the order of reference does not clearly 
indicate that the learned Munsif entertained any reasonable doubts 
as to the solution of these questions. On two out of the three 
points raised, he has stated his opinion without any hesitation. 
On the third point, as to the admissibility of the document in 
controversy he does not state that he has any reasonable doubts. 
The jurisdiction of this Court in the matter of a reference under 
section 113 being of a very limited character, all the circum- 
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stances must be brought out clearly to attract the jurisdiction of 
this Court. I was inclined to hold that the reference did not fulfil 
the conditions required by law, but since my learned colleagues 
are of opinion that from the general tenor of the statement 
submitted by the Munsif, it may be inferred that the Munsif did 
entertain reasonable doubts on the questions raised by him, I 
would out of deference to their opinion proceed to deal with the 
reference without being too technical and without any further 
canvassing about its form and outer trappings. 


The suit which has given rise to this reference was brought 
on a promissory note, the terms of which need not be reproduced in 
detail. But it was a promissory note payable on demand to the 
lender or the bearer or to order. It answers the definition of a 
promissory note given in section 4 of the Negotiable Instruments 
Act (Act XXVI of 1881). It has been provided in section 1 
that nothing in this Act affects the Indian Paper Currency Act, 
section 25. 

The Paper Currency Act now ın force is Act X of 1923 
Section 25 of which provides 

“No person in British India shall draw, accept, make or issue any bill 
of exchange, Aundi, promissory note or engagement for the payment of 
money payable to bearer on demand, or borrow, owe or take up any sum 
or sums of money on the bills, Azszdis or notes payable to bearer on 
demand of any such person”. 

Section 26 of the Act provides that the making of an instru- 
ment in contravention of the provision of the Paper Currency 
Act is an offence and a penalty has been imposed for the trans- 
gression. 

The objective of the Act is to secure for the Crown a mono- 
poly for the issue and circulation of currency notes which are in 
form of promissory notes payablé to bearer on demand. The only 
exception engrafted is contained in the proviso which is for the 
benefit of persons named therein and the plaintiff in the present 
action cannot take shelter under the proviso. 


+ The general provisions of the Negotiable Instruments Act 
cannot be treated as an indication of an intention on the part 
of the legislature to legalise an instrument upon which an interdict 
has been placed by the intervention of a special statute. Again, 
section 120 of the Negotiable Instruments Act cannot be con- 
strued to include the payee of the Negotiable Instrument payable 
to bearer under the head of “a holder in due course”. ` 

The promissory note clearly contravenes the provision of sec- 
tion 25 of Act X of 1923. 

Under section 23 of the Indian Contract Act “every agree- 
ment of which the object or consideration is unlawful is void”. 
The promissory note being the consideration or the object of an 
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agreement to the lender and being clearly forbidden by law. I 
would hold that it offends against the provision of section 2 5 
of Act X of 1923. I would further hold that the promissory 
note, being forbidden by law, cannot form the basis of a suit. 


It is outside the scope of the present reference to-determine 
whether the plaintiff can maintain a. claim against the debtor 
founded upon an obligation independent of the promissory note. 

The admissibility of a document and its enforceability are 
distinct matters and need not hang or fall together. In the 
absence of aclear statutory bar against its admissibility as 
has been provided for in special matters by section 49 of the 
Indian Registration Act or section 35 of the Indian Stamp Act, 
the document must “be held to be admissible in evidence for 
whatever it may be worth. Section gt of the Indian Evidence 
Act does not impose any bar, because an agreement which is not 
enforceable in law as the promissory note in the present instance 
is, cannot be covered by the word “contract”. Moreover, the 
document itself is the primary evidence of its contents. 


It is outside the scope of this reference to determine what 
is the evidentiary value of this document. It would be unwise 
to attempt to fetter the judgment of the court below by laying 
down any adventitious or artificial canons regulating or- affecting 
its weight, scope or credibility I do not therefore consider it 
necessary to determine whether the instrument can by itself and 
without any corroboration, justify a decree in plaintiff’s favour. 
Equally it is undesirable to deal with the question whether the 
promissory note should be treated as an acknowledgment of liabi- 
lity, as evidence of an implied promise to pay or as supporting an 
independent obligation. 


Boys, J., KENDALL, J., SEN, J —The order of the Court 
is that the following answers be returned to the learned Munsif :— 


(1) The promissory note in question isin a form forbidden 
by law. 


(2) The promissory note in question cannot form the basis 
of a suit. 


(3) The plaintiff can sue on the basis of any obligation 
whether antecedent to or arising simultaneously with the execu- 
tion of the promissory note, independently of the execution of 
the promissory note. 


(4) Where there is other evidence outside the promissory 
note of the obligation sued upon, the promissory note in question 
is admissible as evidence to be read in conjunction with that 
other evidence to arrive at a decision as to whether the independ- 
ent obligation is proved. Where there is no other evidence, 
while the promissory note is still admissible in evidence there can 
be no decree on the basis of it alone. 
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EMPEROR THROUGH HAR SWAROOP 
VEYSUS z 


7 MUHAMMAD SIRAJ* 


Press and Registration of Books Act (XXV of 1867) as amended by 
Act XIV of 1922, section 7—Declared printer—Presumptive res- 
ponsibility for defamatory matter printed in a news paper—Bona 
fide absence, when good defence. 


When the declared printer of a newspaper pleads absence 
in good faith, he should prove who was in fact the printer of 
the issue of the newspaper which may form the subject-matter 
of legal proceedings. If he seeks to escape his presumptive 
responsibility, then he should show who was in fact responsible. 

Where it was established that the defamatory article was 
published during the doza fide absence of the declared printer 
of the newspaper and without his knowledge, /e/d, that the 
printer could not be convicted under sections 500 and gor of 


the Penal Code. - 
Emperor v. Phanendra Nath Mitter, I. L. R., 35- Cal., 945, 
followed. 


“CRIMINAL REVISION from an order of H. G. SMITH ESQ., 
Sessions Judge of Meerut. Á 


M. N. Raina, for the applicant. 
The judgment of the Court was delivered by 


KING, J.—This is an application for the revision of an order 
passed by the Sessions Judge of Meerut, dated roth December, 
1927, setting aside the conviction of Muhammad Siraj under 
sections 500 and 501 of the Indian Penal Code, and the sentence 
of fine of Rs. 50 passed in respect of each offence. 


The facts of the case were briefly as follows :—On the 24th 
of June, 1927, an article appeared in the “ Risalat”, which is a 
weekly newspaper, published in Meerut, containing imputations 
calculated to harm the reputation of Lala Har Swarup, a respect- 
‘able land-holder and banker of Mowana in the Meerut district. 
He instituted criminal proceedings against the Editor and printer 
of the “ Risalat ” charging them with defamation. The Magis- 
trate found that the Editor, Muhammad Nazir, and the declared 
printer, Mohammiad Siraj, were guilty of defamation under section 
500 of the Indian Penal Code and further found them guilty of 
subsidiary offences under sections 502 and 501 of the Indian 
Penal Code respectively. aes 

For the purpose of this application it is unnecessary to con- 
sider whether the publication of the article did or did not con- 
stitute an offence under section 500 of the Indian Penal Code. 

* Cr. Rev. No. 279 of 1928 
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Muhammad Siraj is the declared printer of the “ Risalat” 
but his defence was that he was absent from Meerut at the time 
when the défamatory article was printed. It was printed by 
another person during his absence, and he knew nothing whatever 
about it until- he received a notice from the complainant. He 
produced evidence, which has been accepted by the trying Magis- 
trate, proving that he was in fact at Delhi at the time when the 
issue of “Risalat” dated the 24th of June, 1927 was printed. 
He also produced a witness who deposed that he had printed 
that issue of the “ Risalat” during the absence of Muhammad 
Siraj. The Magistrate, however, held that although the printer 
had proved his absence from Meerut on the date when the paper 
was printed, nevertheless his absence could not absolve him of 
his liabilities as a declared printer of the newspaper unless he 
could show that he left a “responsible man” in charge of his 
work in his absence, and that he had not produced any evidence 
to prove which “ responsible man” was in charge of his work 
during his absence. The Magistrate, therefore, found him guilty 


of technical offences under sections 500 and 501 of the Indian. 


Penal Code. 


In appeal before the learned Sessions Judge the same argu- 
ment was raised on behalf of Muhammad Siraj, namely, that he 
was not criminally liable for printing the offending article since 
he was Jona fide absent from Meerut on the date of the printing, 
and the ruling of the Calcutta High Court in Emperor v. 
Phanendva Nath Mitter(*) was cited as an authority for the 
contention that his conviction was not justified. This argument 
was accepted by the learned Judge. He held that the accused 
was not merely absent from Meerut on the date of printing, but 
that he was "bona fide absent”,in the sense that he knew 
nothing of the article in question, and did not know that it would 
be printed in his absence. In the Calcutta ruling, upon which 
the learned Sessions Judge relied, Mr. Justice Rampini, in his 
charge to the jury, refers to the provisions of section 7 of Act 
XXV of 1867, which lays down that a declaration made by a 
person that he is the printer of a newspaper shall be sufficient 
evidence (unless the contrary be proved) as against that person, 
that he was the printer of every portion of every issue of the 
newspaper named in the declaration. He pointed out that the 
effect of this section is to throw upon the declared printer the 
onus of proving that in fact he was not tHe printer of any issue 
of the newspaper which may form the subject-matter of legal 
proceedings. He explained to the jury that no doubt absence 
in good faith and without knowledge of the seditious articles 
would be sufficient evidence to the contrary, but not absence in 
bad faith. He goes on to explain what he means by absence in 
bad faith. ; 

(1) LL. Rọ, 35 Cal., 945 
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In the present case there is no evidence whatever to suggest 
that Muhammad Siraj, the declared printer, was absent in bad 
faith, z.e., that he knew that a defamatory article was about to 
be printed, and that he merely absented himself with a view to 
escaping liability. We must take it, therefore, that Muhammad 
Siraj was absent in good faith and without knowledge of the 
defamatory article. Under the law, as laid down in the Calcutta 
ruling, this was sufficient for his acquittal, and in our opinion. the 
law is correctly set forth in that ruling. When the declared 
printer of a newspaper pleads absence in good faith he should, 
we think, prove who was in fact the printer of the newspaper 
in his absence. If he seeks to escape his presumptive res- 
ponsibility, then he should show who was in fact responsible. 
This is just what Muhammad Siraj has done‘ in the present case. 
The defence witness Abdul Rahman clearly states “ I printed the 


issue dated 24th June, 1927 of the ‘ Risalat’ in my press ” and 


thereby accepts whatever liability may attach to the printer. 
Muhammad Siraj has therefore fully discharged the onus of prov- 
ing that he was not the printer of the issue in question. 

The learned Sessions Judge was right in acquitting Muham- 
mad Siraj and we dismiss the application for revision. 


Application vejected 


NABI-UN-NISSA (Defendant) 
versus 
LIAQAT ALI AND ANOTHER (Plaintiffs) * 
Musulman Waqf Validating Act (VJ of r913)—Wadat created under— 
Farst mutwalli a minor, effect of-—Wagf not rendered invalid. 


A wagf cannot fail merely because the first mutwalli is a 
minor. 

Piran v. Abdool Karım, I. L. R., 19 Cal., 203, Mohammad 
Nasim v. Mohammad Ahmad, 27 I. C., 389, Khatun Begam v. 
_ Ejaz Ahmad, 15 A. L. J. R., 132 and S. Hasan Raza Sahib v. 
Mir Hasan Alt, I.L. R., 40 Mad., 941, referred to and discussed.. 
* SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., 
District Judge of Moradabad, reversing a decree of BABU GIRISH 

PRASAD, Third Subordinate Judge. 


B. E. O'Conor, Igbal Ahmad and Mukhtar Ahmad, for the 
appellant. : k 

A. M. Khwaja and' Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 


MUKERJI, J.—This is .an appeal by one Musammat Nabi-un- 
nissa, who was the defendant No. 1 in the suit out of which this 
appeal has. arisen, 

* 5. A. No. 1140 of 1925 
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One Irfan Ali died leaving two widows, the elder of whom is 
the appellant before us and tour children. Out of the children, 
there was only one son, Muzaffar Ali, who figured in the suit as 
the defendant No. 3. The wives and descendants of Irfan Ali 
were impleaded as defendants. Irfan Ali purported to create a 
wagf of his property by a deed, dated 11th June, 1918. This 
wagf was created under Act VI of 1913, ard was meant mostly 
for the benefit of his wives and children. He directed that 1/ 30th 
part of the income of his property should go for the benefit of two 
schools. On the death of Irfan Ali, the appellant sued the re- 
maining heirs of her late husband for her dower. The result was 
a compromise, by which certain portions of the property left by 
Irfan Ali were given to her in satisfaction of a portion of her 
. dower, and she was permitted to proceed, by way of execution, 
against other portions of the wagf property. Thereupon, the 
plaintiffs to the suit, who were the managers of the two institu- 
tions, who were to benefit, in part, by the zag/, instituted this 
siut to obtain a declaration that the wagfwas a valid and good 
one and was binding on all concerned. 


The suit was contested by the defendant No. r alone. She 
pleaded, zxter alia, that the wagf was bad in law inasmuch as the 
mutwallt appointed by the wagif was a minor, namely, his son 
Muzaffar Ali, that the wagf was never acted upon, that it 
was a device to deprive her of her dower debt, the amount of 
which was Rs. 50,000, and that if anything appeared to show 
that she wasa consenting party to the wagf, it must be remem- 
bered that she was a pardahnashin lady of low understanding. 


The court of first instance came to the conclusion that the 
wagf was invalid and was never acted upon. In a general sort 
of way the learned Judge expressed the opinion that the dower 
debt of Rs. 50,000 was actually due to the appellant and that the 
wagf was calculated to defeat her of her rights. 


_ On appeal by the plaintiffs, the learned District Judge came 
to the conclusion that the wagf was a genuine one, that it had 
been acted upon and that it was not void because the’ first 
mutwallt appointed was a minor. As regards the wagf being 
calculated to defeat the right of the appellant with respect to her 
dower, the learned District Judge was not satisfied that the 
dower was as much as was claimed, and, in any case, he was 
satisfied that the object of the wagf was not,to defraud the wife’s 
just claim. The result was that the learned Judge allowed the 
appeal and setting aside the decree of the court of first instance 
decreed the suit. ` 


In this Court two points have been argued. The first point 
is that the mutwal/é appointed being a minor, the wagf was in- 
valid in law. The second point argued was that, in any case, the 
learned Judges of the lower court should have addressed himself 
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to the question whether the wagf was not calculated and meant 
to defeat the just rights of the appellant for her dower. 


On the first question. We have not been referred to any 
clear authority where it may have been held that if a wagif 
appointed a minor as the first mutwallz, the wagf should become 
void. The high authority of Mr. Amir Ali, to be found in his 
book, supports the conclusion arrived at by the court below. 
The relevant portions ‘of his book (4th Edition, Volume 1) have 
been quoted by the learned District Judge and will be found at 
pages 446 and 447. At the top of page 446 there occurs the 
following sentence :— 

“If the"wagif appoints a minoras mutwall: and no adult is associated 

` with him, the Qesz? shall appoint: some person to do the work until the 
minor attains majority. If there is an adult associated with the minor, 
the Qazi may appoint some person to represent the minor and act jointly 
with the co-mutwalli, or may empower the adult mztwalli to act for the 

minor”. f 

This is a quotation from Radd-ul-Mukhtar, Volume 3, pp. 593- 
596. Again at page 447 the learned author quotes from Surrat-ul- 
Fataw as follows :— 


“Tf the ¢owliat has been entrusted by the wagif to a boy, his towliat 
will remain in abeyance (or ineffective) until he attains majority when 
the trust will be made over to him ” 


These quotations clearly show that a wagf cannot fail simply 
because a mutwallz happens to be a minor at the time. Indeed 
the authorities go so far as to indicate that a wagf shall not fail 
even if the mutwalli appointed be absent from the place. At 
page 447 an authority is quoted which lays down 

“Ifthe wagif appoints as mutwall: a person who is absent, the Qasi 
has the power of nominating in his place another for the time being, and 
when the mutwalli appointed by the wagif arrives, the trust will revert 
to him”. 

There can be no doubt that the Mohammedan jurists were 
fully alive to the importance of the doctrine that a wagf or trust 
Should never fail for want of a trustee. They have fully given 
effect to this doctrine in their writings. 


The learned counsel for the appellant has quoted four cases 
in support of his contention that if the first mutwallí appointed 
by the wagif should, happen to ‘be a minor the wagf should be 
regarded as invalid. ° The first case is Piran v. Abdool Karim (*). 
That is a case where the person who was appointed mutwall: was 
not only to be mutwallz but was also to be a spiritual head of an 
institution. In other words, he was to be a sajjadanashin as well 
asa mutwallit, Mr. Justice Amir Ali pointed out that a sasjada- 
nashin was not only to manage a property but he was to perform 

(1) I. L. R., 19 Cal., 203 
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the services of a spiritual preceptor, a ‘peer’ ora ‘guru’. In the 
circumstances, it was found that the appointment of a minor 
was not proper. We do not think that the case lends support 
to the view contended for. 

The next case is that of Mohammad Nasim v. Mohammad 
Ahmad('). The question that arose in this case was whether 
the defendant was rightly removed by the District Judge from 
his position of a mutwa/li and whether the District Judge was 
right in appointing a major in his place. On appeal the Judicial 
Commissioners of Oudh upheld the appointment and laid down that 
a person who was not sui juris and who required a guardian to 
look after his property could not be entrusted with the manage- 
ment of a trust. This was laid down as a matter of general law 
and not as a matter of Mohammedan law. The next case, Khatun 
Begam y. Ejaz Ahmad (?) , can hardly be said to be in point. The 
head-note reads as follows :— 

When the office of a mztwalli devolves on a minor by virtue ofa 
provision in the trust deed, the appointment will remain in abeyance until 

“he attains majority, but it is the duty of the Civil Court, as representing 

the authority of the state, formerly administered by the Qazz, to appoint 

some person to perform the duties of the office until the minor comes 
of age”. 

This case does not directly deal with the point before us, 
namely, whether initially a mutwalli may be appointed to manage 
a wagf property, the mutwallz being a minor. 

The last case cited by the learned-counsel is S. Hasan Raza 
Sahib v. Mir Hasan Ali(*). In this case in a suit for administration 
of a trust a scheme was framed by the High Court. According to 
that scheme, there was a managing committee of 5 members 
including the president and three mutwadlis, and it was arranged 
that vacancies in the Committee were to be filled'by election. 
In -filling up one of the vacancies a-minor was appointed a 
mutwallt, This was not approved of by the High Court in the 
case quoted. The reason is perfectly clear. The appointment was 
under a scheme and not under the Mohammedan law. In framing 
the scheme the High Court never considered that a minor might 
fill one of the appointments. 

On an examination of the authorities, therefore, there is no 
ground for holding that a wagf must fail because the first mutwallz 
is a minor. It will be remembered that in this case the wagif took 
the precaution of appointing a guardian of the minor mutwadlli 
selected by him. For all practical purposes, therefore, there was 
a person duly qualified who could look after the trust property. 
We hold that the wagf is good. 

The next question is whether the wagf is bad as being in- 
tended and calculated to defeat the just claims of the appellant. 
Although the point was specifically taken in the written statement, 


(1) 27 I. C., 389 (2) [1917] 15 A. L. J. R., 132 
(3) I. L. R., 40 Mad., 941 
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it does not appear that it was pressed in either of the courts be- 
low. In the court of first instance the learned Subordinate 
Judge, who set aside the wag/, stated that there were three points 
for him to decide as going to invalidate the wagf. These grounds 
he stated at page 13 of the paper-book as (a) “on the ground 
that it appointed a minor as a mutwalli and was, therefore, 
invalid ”. (6) Because no delivery of possession ever took place 
under it and therefore it was never operative, and (c) For the 
reason that it was never acted upon and remained a dead letter ”. 
It will be noticed, therefore, that although the learned Subordinate 
Judge took the view that a large sum of dower was due to-the 
appellant, he was never asked to consider whether, on that account, 
the wagf was invalid. There may have been many reasons why 
the appellant’s counsel did not think it proper to press the plea 
which had been taken in paragraph 9 of the written statement. 
We have already stated that the appellant apprehended that it 
might be taken that she was a consenting party to the wagf. It 
was she who was appointed the guardian of the minor mutwallz, 
and presumably her consent was taken before this appointment 
was made. This and other reasons may have existed which 
dissuaded the appellant from pressing the plea that the wag/ was 
made to defeat her just rights. It is also the case that, after the 
execution of the wag,, Irfan Ali purchased a valuable property 
for Rs. 10,000,in the name of the appellant here. All these 
matters would go to show that the wagf was never intended to 
serve a sinister purpose. In any case itis clear to us that the 
plea taken in paragraph 9 of the written statement was not put 
forward before the learned Subordinate Judge, for an answer. 
Again the judgment of the learned District Judge shows that the . 
point was never pressed before him except perhaps in some vague 
sort of way. In the grounds of appeal taken in this Court the 
point has not been specifically taken. In the third ground of 
appeal it is said that the cardinal point for decision in the case 
was whether or not the dower wasdue. But even if that point 
was decided in favour of the appellant, it did not follow that the 
wagf was bad. There was, therefore, no definite contention before 
any of the Courts that the wagf was bad under the provisions of 
section 53 of the Transfer of Property Act. The plea in ground 
No. 2 of the appeal does not go far enough to raise a plea like 
that. In the circumstances, we do not feel justified in remanding 
the suit for deciding a fresh issue The result of our remanding 
an. issue like that would probably be that a mass of doubtful 
evidence would be put forward on behalf of the appellant—evidence 
which was never put forward in the earlier part of the case, 
although a specific plea had been taken. 

The result is that the appeal fails and is hereby dismissed with 
costs. 

Appeal dismissed 


VOL XXVI] HIGH COURT 753 


ANRUDH KUMAR AND ANOTHER (Defendants) GWI 
versus 1929 
LACHHMI CHAND (Plaintif )* April, 2 


Contract Act, sections 72 read with section 73—LProvisions of, effect SULAIMAN, 
of —Compensation delivered under mistake—Obligation on payee : 
to refund to rightful person—When obligation resembling that KENDALL,J. 
created by contract—Transfers in favour of wife—Suit against 
husband—Wife wmpleaded on allegation that she was universal 
donee—Plaintiff’s failure to prove that transactions amounted to 
&tfis— When wife not liable for payment of husbands debts. 


Where, in a suit for recovery.of a certain amount from defend- 
ant, the sole ground for impleading the defendant’s wife was 
the allegation that she was the universal donee by virtue of the 
transfers made in her favour by her husband, but the plaintiff 
led no evidence to show that all the transactions in question 
amounted to gitts, Ae/d, that inasmuch as the plaint:ff failed to 
discharge the burden of proof that lay on him, it was absolutely 
impossible to make the wife liable for payment of the debts of 
her husband. 


In order to make a person a universal donee all the property 
of the donor, movable and Immovable, must be gifted to him. 


Where certain compensation money was paid to one AX by 
the land acquisition officer, under the mistaken belief that he 
was the legal representative of B whose property had been 
acquired by Government, eld, that if that supposition was 
wrong, there was an obligation on .4X to refund the amount to 
LC who had been found to be the true heir of B and that ZC 
should also be allowed compensation [or the withholding of the 
said amount fiom him for a long period. 


Held, further, that reading sections 72 and 73 of the Contract 
Act, the obligation on AX to repay or return the amount was 
one resembling that created by a contract. 


The illustration (z) of section 73 of the Contract Act is not 
exhaustive and cannot be co-extensive with the provision in 
the section itself, 


1 
Jwala Prasad v. Hot Zal, 22 A. L. J. R., s583 and Abdul 


Safar Rowther v. Hamida Bibi Ammal, I. L R., 42 Mad., 661, 
referred to. 


FIRST APPEAL from a decree of CHAUDHRI SAIYIÐ ABDUL 
HASAN, Subordinate Judge of Dehra Dun. 


Kailas Nath Katju, for the appellants. 


Peary Lal Banerji and Shambhu Nath Seth, for the res- 
pondent. 
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The judgment of the Court was delivered by 

KENDALL, J.—This is a defendants’ appeal arising out of a 
suit for recovery of Rs. 33,000 and odd principal and Rs. 5,000 
and odd interest. It appears that Lachhmi Chand, plaintiff, had 


two brothers Mohar and Baldeo and they were all separate. The 


defendant Anrudh Kumar is the son of Mohar and defendant 

No. 2, Musammat Kamal Devi, is Anrudh Kumar's wife. On the 

24th of August, 1920 Baldeo died as a separated owner Mohar 

had predeceased him. Underthe Hindu Law if Baldeo had died 

intestate Lachhmi Chand would have succeeded to the entire’ 
estate. Anrudh Kumar, who was not the heir-at-law, apart from 

alleging jointness, set up a will in his favour. In the life-time 

of Baldeo some land had been acquired by the Government 

under the Land Acquisition Act and he died while the proceed- 

ings were pending. A sum of Rs. 33,000 and odd was awarded 

as compensation for the property so acquired On the 14th of 

March this amount was paid to Anrudh Kumar who claimed to 

be the heir of the deceased Baldeo. A suit was instituted by 

Anrudh Kumar against Lachhmi Chand which was decided on the 

18th of June, 1921 by the first court. It found that the family 

was separate and that the will which had been set up by Anrudh, 
Kumar was a forgery. This decision was ultimately affirmed by 

the High Court on the 27th of November, 1924 


Even in the life-time of Baldeo it is a fact admitted by Anrudh 
Kumar that he was indebted to him to the extent of about 
Rs. 40,000. Before the civil suit was decided by the Subordinate 
Judge, the appellant Anrudh Kumar éxecuted a deed of gift 
dated the 5th of May, 1920 in favour of his wife of considerable 
landed property. After the decision by the first court, and 
during the pendency of the appeal in the High Court, he executed 
a second deed of gift dated the roth of November, 1921 in 
favour of his wife, under which he transferred to her other itm- 
movable properties and an insurance policy. In execution of 
his decree for costs Lachhmi Chand sought to attach certain 
movable properties including a phaeton and a motor car alleged 
to belong to Anrudh Kumar. In the course of these proceedings 
a document dated the 14th of June, 1903 purporting to be the 


“ receipt in proof of the sale of movable properties was produced 


on behalf of Musammat Kamal Devi. The movables were attach- 
ed a few days after the 14th of June, 1923. 


In the present case the plaintiff alleged in paragraph 5 of his 
plaint that in order to evade payment of the debts due by Anrudh 
Kumar to him, he had all along been making transfers in respect 
to his property in favour of his wife Musammat Kamal Devi 
without any consideration, so that now the whole of the movable 
and immovable properties stand in her name and that she by 
reason of her being the universal donee of the entire movable and 
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immovable properties, is liable for payment of the debts due by CIVIL 
defendant No. 1. It was on that account that she was made a 1928 
defendant. The relief claimed by the plaintiff was for a decree — 
for the principal sum due together with interest from the 14th of ADT pon 
March, 1921 to the 17th of September,`1923, the date of filing a 
the suit, at 6% per annum by way of damages against both the LACHHMI 
defendants. In the plaint the plaintiff did not mention any of CHAND 
the dates of the alleged transfers in favour of the defendant Kendall, J. 
No. 2, but in an application praying for injunction, which was 
dated the 17th of September, 1918 and was filed on the 19th, 
of September, z.¢., one day after the filing of the plaint, the three 
dates, the 5th of May, 1920, roth of November, 1921 and t4th 
of June, 1923, were actually mentioned, The plaintiff did not in 
the plaint allege specifically that these transfers were wholly 
fictitious and null and void, nor did he even ask for the specific 
relief of a declaration that these transfers had been made in 
order to defeat or delay creditors and were liable to be avoided 
by the plaintiff under section 53 of the Transfer of Property Act. 

The defence put forward by Musammat Kamal Devi was that 
the transfers in her favour were good and binding, and that in 
the course of criminal proceedings against her husband a large 
sum of money was spent which had been taken as a loan, and in 
this way a considerable amount of debt, z.e., Rs. 30,000 was due 
to her from her husband, and a deed was executed in order to 
make arrangements for payment of the debt as well as for its 
satisfaction. Anrudh Kumar in his written statement mainly 
pleaded that he was not liable to pay interest on the amount 
claimed by the plaintiff. 


The learned Subordinate Judge framed numerous issues, out 
of which Nos. 5,6 and 10 relate to the points that have been 
argued before us. His conclusion was that the effect of the 
first two documents was to transfer all the properties to the wife 
so as to make her the universal donee, and therefore liable for the 
entire amount due from the defendant No. 1 to the plaintiff. He 
also came to the conclusion that the plaintiff was entitled to 
recover the interest claimed. : 


Although both the defendants have preferred a joint appeal it 
is necessary to consider the case of each separately. 


The contention on behalf of Musammat Kamal Devi is that 
she was not the universal donee, and the guit should have been 
dismissed as against her in its entirety. The finding of the 
court below that she was sucha donee is based on its inter- 
pretation of the second deed of gift dated the roth of November, 

. 1921. The learned Advocate for the respondent has to concede 
that under the first deed of gift of May, 1920 the whole of the 
estate was not transferred to the lady, and she cannot be virtue 
of that document be deemed to be the universal donee. His 
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contention is, and this has found favour with the court belove, 
that the effect of the second deed of gift was to transfer the 
entire estate to her. We find it difficult to understand how the 
learned Subordinate Judge could come to that conclusion. It 
may be that he thought that section 128 of the Transfer of Pro- 
perty Act was applicable to immovable properties only and that 
it was immaterial if certain movable properties had been left 
out from the transfer. If that was his view it was certainly 
incorrect because section 128 is not limited in that way. Perhaps 
he thought that the language of the second deed of gift indicated 
‘that the donor was transferring all the properties that he owned 
to his wife. The clause in the deed on which reliance has been 
placed on behalf of the respondent is “ I have made a gift of the 
whole of my property mentioned above including the aforesaid 
policy, the details whereof have also been fully given scparately ”. 
We are unable to interpret this language as implying that he 
was making.a gift of all the properties thal he possessed. On 
the other hand it is quite clear that what he meant was that he 
was transferring the whole of the property which had been 
described above. Our interpretation of this document finds 
support from a similar expression used in the first deed of gift, 
where also it was stated that his “entire zemzndari property, 
a full’ specification whereof has been given below, was being 
transferred ”. In our opinion the court below was not justified 
in inferring that the property which was gifted in November, 
1921 constituted the entire estate which the donor then possessed. 
This being so, it follows that Musammat Kamal Devi did not 
become the universal donee by virtue of these two deeds of gift. 
Asa matter of fact itis highly unlikely that in November, 1921 
Anrudh Kumar was not possessed of any movable property. 
That he was in possession of considerable. movable properties 
two years afterwards is demonstrated by the receipt dated the 
14th of June, 1923 evidencing the transfer of several motor cars, 
carriages and other articles. 


The last contention on behalf of the respondent in this 
connection is that the effect of the transfer of movables in June, 
1923 was to constitute Musammat Kamal Devi the residuary 
donee. The learned Subordinate Judge has not recorded any 
finding that this, last transaction was one of gift and not one of 
sale. At page 10 referring to this transfer he remarked that the 
plaintiff had attachedea phaeton and a motor car of the defendant 
and it was ultimately found that they too had been transferred 
by the defendant No. 1 in favour of defendant No. 2 With the 
exception of this passage there is no other statement in the body 
of the judgment suggesting the nature of the transaction relating 
to these movables. The decree which he passed however covers 
the entire properties, movables and immovables, which had been’ 
referred to in the plaint. 
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The document dated the 14th of June, 1903 undoubtedly CIVIL 
recites that Anrudh Kumar had no other property except the 1928 
few movables detailed thereunder which he was transferring to — 
his wife. If this transaction was one of the gift there can be ANRUDH 
no doubt whatsoever that on that date he was transferring all BUMAR 
that he owned and possessed to his wife; and it would make LacHums 
her the universal donee, and as such liable for her husband’s  CHAND 


debt to the extent of the property comprised therein. Kendall, J. 


It has however to be seen whether it is proved that this 
transaction was one of gift, that is to say, a transfer without 
consideration. The learned Subordinate Judge has remarked 
that in the execution proceedings it was ultimately found that 
the property had been transferred. The order of the execution 
court is not on this record, and it is not possible to speculate 
what was the opinion expressed by the execution court. If the 
order was against the present plaintiff the burden undoubtedly 
lay heavily on him to establish that that order was wrong. In 
any case it is obvious to us that the plaintiff had no cause of 
action against Musammat Kamal Devi unless he succeeded in 
making out a case that she was the universal donee. It was only 
on that ground that he could implead her in the suit and ask for 
a decree against her jointly with her husband. As remarked 
above the plaintiff did not come to court alleging that the trans- 
fersin her favour were entirely fictitious and null and void, and 
could be ignored. Nor did he ask for any specific declaration to 
get them avoided so that the property might be available here- 
after in execution of the decree which he might obtain against 

=~ the husband.: The sole ground for impleading Musammat Kamal 
Devi was the allegation that she was the universal donee by 
virtue of the transfers in her favour. The burden therefore 
prima facie lies on the plaintiff to show that the transaction was 
one of gift. The plaintiff led absolutely no evidence to show 
this, either oral or documentary. The document which was 
summoned on behalf of the plaintiff purports to recite a transac- 
tion of sale and not a gift. It states that Musammat Kamal 
Devi had to pay the fine of Rs. 12,000 which had been imposed 
on her husband by the Sessions Judge, and for that purpose 
borrowed that amount from Lala Balbir Singh with the authority 
of her husband, which the latter confirmed by that document. 
It then goes on to recite that Anrudh Kumar was transferring 
all his movables to her in consideration of the payment of the 
aforesaid debt to Lala Balbir Singh, which she had undertaken 
to do. Itis thus clear that the consideration shown by this 
document for the transfer was the promise held out by Musam- 
mat Kamal Devi to discharge the debt due to Lala Balbir Singh, 
which had been authorised by Anrudh Kumar, and which he had 
‘confirmed. No cash consideration was paid at that time nor was 
the transfer effected in lieu of any past consideration. The 
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consideration consisted entirely of the promise to discharge the 
liability of Anrudh Kumar. There can be no doubt that a 
promise to discharge the liability of a transferor is good and 
valid consideration. Section 122 of the Transfer of Property 
Act defines a gift as being a voluntary transfer without consider- 
ation. If therefore there was any consideration in the shape 
of a promise to discharge the debt of the transferor the transac- 
tion Could not prima facie be treated as a gift, pure and simple. 


The learned advocate for the respondent has however argued 
that the circumstances of this’ case indicate that the passing of 
consideration was not intended. In support of this theory he has 
relied on the fact that Anrudh Kumar was indebted to Baldeo 
to the extent of Rs. 40,000 in his life-time, that even after his 
death he was indebted to the estate of Baldeo to the extent of 
over Rs. 33,000, that these gifts were effected at a time when 
the forged will set up by him was-being impugned in a court of 
law, and lastly that these transters were made in favour of his 
own wife at a time when the transferor was heavily indebted and 
it was his primary duty to discharge his debts rather than to 
deprive himself of all his estate by transferring it to his wife. 


These are undoubtedly circumstances which raise considerable 
suspicion, and might have gone to suggest that the whole trans- 
action was fictitious and fraudulent. It is however nobody’s case 
that this document of June, 1923 did not effect an out and out 
transfer. It is only the nature of the transaction that is in dis- 
pute, viz: whether it was a sale or a gift. Anrudh Kumar, 
who was no doubt an interested party, was examined as a witness 
in this case, but the only question that was put to him was as to 
his having written the letter dated the 14th of June, 1923. The 
position accordingly is that on the one hand we have certain 
suspicious circumstances which throw considerable doubt on the 
bona fides of the transactions, and on the other we have the 
recitals in the document itself and no evidence to the contrary 
that 1t was evidence of a transaction of sale. Having held that 
the burden lay on the plaintiff to establish that the defendant 
No. 2 became the universal donee by virtue of this document 
we must conclude that that burden, in the absence of any 
evidence on behalf of the plaintiff, has not been discharged. 


It is clear therefore that in this suit it is absolutely impossible 
to make defendant No. 2 liable for payment of the debts of her 
husband Anrudh Kumar. It is not necessary for us to indicate 
what further remedy may:be open to the plaintiff in the execution 
department or bya separate suit. The suit as brought must be 
dismissed against. Musammat Kamal Devi. We have no doubt 
in our minds that she and‘her husband were making common 


cause with each other, and there are certain peculiar circumstances-” 


which justify us in directing that she should bear her own costs. 


r 


i 
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The appeal of Anrudh Kumar must however be dismissed. civit 
The only point that has been urged on his behalf is that he should 
not have been made liable to pay interest on the amount which 
had been paid over to him in the land acquisition proceedings. eee 
There can be no doubt that Anrudh Kumar set up a forged will v. 

in his favour, and it was on the strength of that forged document LacHuyt 
that he succeeded in recovering Rs. 33,000 and odd which were CHAND 
due to the estate of Baldeo, by falsely alleging that he was his Kendali, J 
legal representative. Anrudh Kumar has had the use of this 
money for all these years. When it was found that the document 
on which his claim was based was forged and he had no legal title 
whatsoever it was clearly his duty to repay the amount taken out 
by him. The plaintiff was driven to carry on a protracted 
litigation against Anrudh Kumar up to the Appellate Court before 
he succeeded finally in exposing the spurious character of the 
document set up by Anrudh Kumar. The present suit was 
instituted within three years of the date when the money was 
taken out by Anrudh Kumar and indeed even before the disposal 
of the appeal in the High Court. If one were to proceed on 
grounds of justice, equity and good conscience one would have no 
hesitation in allowing the plaintiff compensation for the withhold- 
ing of this amount for all these years. The learned advocate for 
the appellants however contends that interest can be allowed 
only if the grounds of the case are to be found either in the 
Interest Act of 1839 or section 73, illustration (z) of the Indian 
Contract Act. In this view he relies strongly on the case of 
Jwala Prasad v. Hoti Lal (+) which undoubtedly supports him. 
We might however pomt out that it is not quite accurate to state 
that the grounds must be found in section 73, illustration (2) of 
the Contract Act. The illustration of course is not exhaustive 
and cannot be co-extensive with the provision in the section itself. 
The view taken in the Madras High Court in the case of Abdul 
Saffar Rowther v. Hamida Bibi Ammal (?) is that interest can 
be allowed on equitable grounds even if the case does not fall with- 
in the statutory enactments.’ The learned Judges of the Madras 
High Court relied on three cases decided by their Lordships af 
the Privy “Council which they thought indicated that interest 
could be allowed on principles of equity, justice and good con- 
science. It is not necessary for us to decide this point in this case 
as in our opinion the present case comes within the four comers 
of the provisions of the Indian Contract Act. 


Chapter 5 which deals with certain relations resembling those 
created by contract contains section 72, under which a person to 
whom money has been paid or anything delivered by mistake or 
under coercion must repay or return it. There is no doubt here that 
the amount of compensation money was paid to Anrudh Kumar 


(1) 22 A. L. J. R., 558 
(2) I. L. R., 42 Mad., 661 
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CIVIL under the mistaken belief that he was the legal representative of 
Baldeo who had been entitled to this amount. There was thus a 
— legal obligation on Arirudh Kumar to repay or return this amount. 
- ANRUDH ection 73, paragraph 3 of the Indian Contract Act provides that 

KUMAR : : : : 
D, when an obligation resembling those created by contract has been 
LACHHMI incurred and has not been discharged, any person injured by the 
CHAND failure to discharge it is entitled to receive the same compensa- 
Kendall, 7. tion from the party: in default as if such person had contracted to 
discharge it and had broken his contract. This paragraph speaks 
of an obligation resembling those created by contract, and not 
necessarily. a completed contract as is mentioned in illustration 
(z) to this section. Reading sections 72 and 73 we have no 
doubt in our minds that the obligation on Anrudh Kumar to repay 
or return the amount was one resembling that created by a 
contract. When the land acquisition officer made the payment to 
him it was undoubtedly understood that the payment was made to 
him as representing the estate of Baldeo, whose property had 
been acquired by Government. If that supposition was wrong 
there was an obligation on the payee to refund the amount to the 

true heir. The present suit was instituted by Lachhmi Chand, ° 
who has been found to be thé lawful heir entitled to this amount. 
We are therefore of opinion that the plaintiff should be allowed 
compensation for the withholding of the amount from him for all 
this period. The court below has fixed the ordinary court rate of 
interest: of 6% per annum as a reasonable rate of compensation, 
which we think was quite fair. 


The result, therefore, is that the appeal of Musammat Kamal 
Devi is allowed and the suit against her is dismisscd, but these 
two parties are to bear their own costs. -The appeal of Anrudh 
Kumar is dismissed with costs. He will pay the full costs of the 
plaintiff in the court below and 1/6th of the costs of the plaintiff 
in this Court and will bear his own costs. 





CIVIL MOHAMMAD SAMIULLAH KHAN (Plainiiff) 


1927 VeErSUS 
July, 4 BISHU NATH (Defendant)* 
Be Penal Code, section 499~—Provistons of—Defamatory statements con- 


: SEN, J. tained in a petition to Magtstrate—When absolutety privileged 


and when not—Criminal case and a ervil suit founded upon lebel— 

Difference between—Malicious imputations—Absence of actual 
damage—Lffect.of—Actial malice—Burden of proof. 

A report made to a police officer is not a judicial proceeding 

and imputations contained in such a report may be privileged 


* S. A. No. 94 of 1925 Z 
[No Letters Patent Appeal was filed in this case.—Ed., A. L. J.] 
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if there was an occasion of privilege, but they are not absolute- CIVIL 
Jy privileged. If the detendant pleads privilege, the onus lies ies 
upon him to prove the affirmative and if he succeeds in proving E 
privilege, the onus of proving actual malice is then cast upon MOHAMMAD 
the plaintiff for malice destroys privilege. That privilege which SAMIULLAH 
affords a ground of defence can only arise either from the KHANG 
nature of the publication or from the relation between the BISHU 
parties. NATH 
Chunni Lal v. Narsing Das, I. L. R., 40 All., 341, referred 

fo. k 


The difference between a criminal case and a civil suit found- 
ed upon libel is a difference nót merely of form but is one of 
substance. 

Statements, if defamatory, contained in a petition addressed 
to a*Magistrate, might not be absolutely privileged for a crimi- i 
nal court, but the privilege is absolute in a court of civil juris- 
diction. i 

Gopal Chander Roy Mozumdar v. Grish Chander Banerji, 
25 W. R., 22 and Waghela Raj Sauji v. Sheikh Masl-ud-din, 14 
In. App., 89 at 96, referred to. 

The law presumes that the publication of a libel or slander 
which is actionable žer se has of itself a natural and necessary 
tendency to injure the plaintiff. Special damage is not a gist 
of those actions but a consequence only of the right of action; 
and though the plaintiff offers no evidence of actual damage, 
the jury are not obliged to award nominal damages only. Zn 
re - Tripp v. Thomas, 3 B. and C., 427, followed. 

Where the defendant maliciously with a view to put his 
adversary into trouble charged him with the commission of 
serious crimes such as dacoity, extortion etc., a court would 
find itself justified in granting a decree for Rs. 4oo even in the : 
absence of actual damage. 

SECOND APPEAL from a decree of BABU TIRLOKI NATH, 
Additional Subordinate Judge of Cawnpore, reversing a decree of 
BABU SHRI NATH, officiating Munsif of F atehpur. 


Mushtaq Ahmad, for the appellant. 
Benod Behari Lal, for the respondent. 
The following judgment was delivered by 


SEN, J.—This is plaintiff’s appeal ‘from the decree of the Sen, J. 
learned Subordinate Judge of Cawnpore, dated the 1oth of 
September, 1924, dismissing his suit for damages against Bishu 
Nath defendant’ founded upon certain defamatory statements 
made by the defendant against the plaintiff. The plaintiff be- 
longs to a respectable family and isa man of substance. The 
defendant is a tenant in the plaintiff’s zaméndari. Strained re- 
lations had existed between the parties for sometime. The de- 

fendant had addressed a petition to the District Magistrate of 

Fatehpur through his son-in-law Mukatdhari on the oth of Febru- 
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ary, 1922. This has been marked as Ex. No.1 of the Munsif’s 
record. A second petition was addressed to the Sub-Inspector 
of Khakraitu through the same son-in-law and on the same date. 
This has been marked as Ex. No. 2. These petitions contained 
a number of serious imputations agamst the plaintiff. A Sub- 
Inspector Farruq Ahmad was deputed to investigate into the 
matter. During the progress of the investigation a 3rd petition 
was submitted by the defendant and delivered to the investigating 
officer on the 21st of February, 1922. This was signed by the 
defendant Bishu Nath and also by Mukatdhari. This document 


has been marked as Ex. 14. 


I have been told that all the three petitions contained in sub- 
stance the same imputations. The learned Munsif has reproduced 
in his judgment the contents of Ex. 14 :— : 

« All these persons (Samiullah Khan and others) rushed up to my 
house, six of them got at my door and some to my well; and from both 
the sides some got up to my house, got hold of my son-in-law, twisted his 
hand and snatched away six gold mohars from his “person and delivered 
them to Samiullah Khan and persons who were present at my door, set 
fire to my house and threw brick-bats and took away my son-in-law fasten- 
edin arope........1 charge them for extortion and forcibly taking of 
gold mohkars and wrongfully imprisoning and taking my son-in-law’’. 

- The three petitions one after the other illustrated the attitude 
of the defendant. His action was deliberate and determined, 
so that he might be sure of his victim without any possibility of 
a misfire. . ` 

The Sub-Inspector sent up his report that the charges against 
the plaintiff were unfounded and faise. i 

The defendant was prosecuted under section 182 of the 
Indian Penal Code. He was convicted and sentenced to three 
months rigorous imprisonment and a fine of Rs. 50 in the crimi- 
nal trial. The defendant put up a bold front and admitted hav- 
ing made all the three petitions already alluded to: 


In the present action the plaintiff alleges that the statements 
of the defendant were fálse and malicious, and that he was 
defamed, degraded and put to mental worry. He claimed 
Rs. 1,000 as compensation from the defendant. 


The pleadings in the case were very far from satisfactory. 
The essential particulars were not set out in detail, nor the facts 
narrated in their due chronological sequence. The plaintiff ought 
to have set out with distinctness the statements in the three 
exhibits separately which were libellous, and he ought to have 
scrupulously avoided any periphrasis, circumlocution or argument 


At a later stage the plaintiff was required to sumbit further 
particulars, and this he did on the 2nd of August, 1925. But in’ 


` the document submitted by the plaintiff he does not give all the 
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details necessary, and the document is more apologetic than in- CIVIL 
forming. The trial court should have insisted upon the parti- Ton 
culars being submitted with greater precision so that the state- — 
ments complained of as defamatory in allthe three petitions MOHAMMAD 

SAMIULLAH 
separately should have been marked off into distinct paragraphs 


KHAN 
and not jumbled together. v. 


BISHU 
Tbis defect, however, did not aeia the trial of the suit NATH 


in any way. The defendant knew the lay of the land. More- = 
over, all the three petitions were placed on the record and separ- Sen, J 
ately exhibited. 


The defendant in his written statement dated the 7th of 
May, 1925 pleaded justification. He further pleaded that the 
statements were privileged, that he had beed convicted by the 
criminal court and his conviction absolved him from civil liability, 
that the plaintiff suffered no damages and that the compensation 
claimed was excessive. 


In his supplementary written statement dated the 6th of 
August, 1923 the defendant made a complete volt face. He 
disowned having made any of the three petitions and in fact 
fastened the authorship upon his son-in-law Mukatdhari, who, it 
was said, without informing him and without his authority had 
addressed the three petitions. 


- In the course of. proceedings dated the 20th of September, 
1925 the defendant denied having made any report or complaint 
against the plaintiff either through his son-in-law Mukatdhari or 
through anybody else. 


At a later stage when the defendant was on his oath he stated 
that his third petition presented to the investigating officer was 
not a voluntary act. It is true he signed the petition, but he was 
coerced to do so by threats from the investigating officer. 


Statements like these are not calculated ‘to inspire confidence 
as to the dona fide nature of the defence or the character of the 
defendant. I entertain no doubt that the: defendant was a 
thoroughly dishonest person and was not to be “depended 
upon. The learned Munsif gave the plaintiff a decree for Rs. 
400. He held that so far as the complaint addressed to the 
District Magistrate was concerned and which was embodied 
in Ex. 1 it could not form the basis of a civil suit for damages 
—not upon the ground that the complaint was not made 
by the defendant or that the complaint was not false but 
because the said statement bore the seal of absolute privilege, 
and consequently could not afford basis for a civil action. As to 
the other two petitions, he found that the defendant had made 
them or caused them to be made, that the statements were grossly 

\, libellous and false, that there was no justification for them in 
Maw or in fact, and that the plaintiff had “by reason of those libels, 
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“suffered socially, physically and mentally to some extent”. The 
defendant appealed, and he reiterated the pleas taken by him in 
the trial court. But the noticeable feature in his grounds of 
appeal is that on the one hand he pleaded justification, on the 
other hand he denied that any ot the petitions was either made 
by him or at his instance. 


At the hearing of the appeal in the court below only 
two pleas were urged: (1) the reports to the Sub-Inspector 
were privileged statements and (2) even if they were not 
so privileged, the defendant having undergone his tral in 
the criminal court, been convicted and sentenced to imprisonment, 
no further action could be taken against him in a court of civil 
jurisdiction so as to fasten upon him liability in the shape of 
damages. 


The learned Additional Subordinate Judge held in agreement 
with the Munsif that the complaint to the Magistrate was 
absolutely privileged and in support of his view referred to 
the Full Bench ruling in Chunni Lal v. Narsingh Das (t). “He 
further held that there was no difference in principle between 
a complaint addressed to a criminal court and a report made to a 
Sub-Inspector. They were on the same footing, and therefore 
the reports to the Sub-Inspector were absolutely privileged, and as 
such could form no basis for a civil action. On the second point, 
he held, upon the authority of Gopal Chander Roy Mozumdar 
v. Grish Chander Banerji(?), that the defendant having been 
convicted by the criminal court for having made a false report, 
the civil court was not bound as a matter of law to award damages 
to the plaintiff for the wrongful act of the defendant, the plaintiff 
not having proved that he had suffered any actual damage. In 
the result, he allowed the defendant's appeal and dismissed the 
plaintiff’s suit. In appeal before this Court it has not been 
seriously argued that, however defamatory the statements con- 
tained in the complaint addressed to the Magistrate on the 9th 
of February, 1922, it could in law constitute an actionable wrong. 
But what was strenuously argued was that the statements made 
to the Police Officerin Exts. 11 and 14 were not privileged 
statements, and that the plaintiff’s suit should not have been 
dismissed on the bare ground that he had failed to tender evidence 
of actual damage. 


It is settled law that defamatory statements contained in a 
complaint addressed to a Magistrate cannot form the basis of a 
suit for damages in a civil court. The rule is founded upon broad 
principles of public policy. The Magistrate is a judicial officer. The 
complaint made to him is the initial step which gives rise toa 
judicial proceeding. If the charges preferred by the complainant 


turn out to be extravagant, reckless or false, there is the long 4 a 


(1) I. L. R., 40 All, 341 (2) 25 W.R., 22 


a 
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arm of law to punish the offender and avenge public justice. He CIVIL 
can be prosecuted for lodging a false complaint or for committing ia 
perjury. But itis the policy of law that no party, counsel or — 
witness in any judicial proceeding should at any time be harassed MOHAMMAD 


with the thought that he might be exposed to the risk of a law SAMIU PAAR 
suit. In this respect the law in India has been shaped differently v. e 


from the law of England, which gives a complete protection SN 
civilly or criminally. It ought.to be rememberéd that the has 
jurisdiction of the civil and criminal courts are far apart. The Sen, J. 
law administered, the procedure followed and the end and the 

objective of the litigation before the two tribunals are completely 

different. The difference between a criminal case and a civil suit 

founded upon libel is a difference not merely of form but is one 

of substance. Section 499 of the Indian Penal Code grants 

only a qualified privilege to the accused person. Ifa party is 

within the recognised limits he is safe. If, however, his state- 

ments are reckless, malicious or false, he places himself thereby 

within the grip of law which is not a comfortable situation. 


Professor Holland in his work on jurisprudence observes :— 

“The distinction between these wrongs which are generally called torts 
and those which ‘are called crimes may at first sight appear to bea fine 
one. The facts and circumstances willin fact from one point of view 
constitute a tort while from another point of view they amount to a crime 
PTE ...... Itis sometimes alleged by books of authority that the 
difference between a tort and a crime is a matter of procedure, the former 
being redressed by the civil while the latter is punished by the criminal 
courts. But the distinction.lies deeper, and is well expressed by Black- 
stone, who Says that torts are an infringement or privation of the private 
or civil rights belonging to individuals considered as individuals, crimes 
are a breach of public rights and duties which affect the whole community 
considered as a community”. 


The civil liability of a person arising from defamation is to be 
determined by tests and standards different from those which 
are acceptable to the criminal court, and the extent of the 
privilege which may be claimed by the accused person ina 
criminal court is necessarily confined in this country to the limits 
imposed by the Indian criminal law. This distinction was 
emphasised and appreciated in the case reported in Indian Law 
Reports, 40 Allahabad, 341, where it was held that statements, 
if defamatory, contained in a petition addressed toa Magistrate 
might not be absolutely privileged for a criminal court, but the 
privilege was absolute in a court of civil jurisdiction 


The reason is not far to seek The action for damages for 
defamation is not the creature of statute.’ In the absence of 
statutory -law one has to follow the broad principles of justice, 
equity and good conscience for guidance. Lord Hobhouse is 
reported to have observed in Waghela Raj Sanji vy. Sheikh 
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CIVIL - Masluddin (+): 


“The matter must be decided by equity and good conscience, generally 


1927 
nt = interpreted to mean the rules of English law if found applicable to Indian 
OHAMMAD : : ” 
SAMIULLAH society and circumstances”. 
ou In every civilised society a man’s good name has for centuries 


BISHU without number been recognised as property and an asset of great 
NATH value ; and no man is allowed to play fast and loose with the 
Sen, J. reputation of another. In the jurisprudence of the east and the 
f west defamation is held in abhorence and considered to bea 
tortious wrong, and all the text writers and eminent judges are in 
- full accord as to the principles which should determine the liability 
of a person who without just cause invades the good name of 

another. 


The law has been thus stated by Odgers (on libel, 5th edition, 
361) : 


“The mere fact that the words now proved are admitted to be false is 

no evidence of malice unless evidence is also given by the plaintiff to 

` show that the defendant knew they were false at the time of publication 
....Such accusations must always be made inthe honest desire to 

_ promote the ends of justice and not with a spiteful or malicious feeling 
against the person accused nor with a purpose of obtaining any indirect 
advantage to the accuser, nor should serious accusation be made 
recklessly or wantonly They must always be warranted by some 


circumstances reasonably arousing suspicion’’. 


Sir Hugh Fraser in his compendium of the Lawof Torts (roth 
edition, 1921, page 160) gives some of the cases of qualified 
privilege, that is, cases in which the plaintiff on proof of malice is 
entitled to succeed. Amongst the cases so enumerated are (1) 
when the circumstances are such as to cast on the defendant the 
duty of making the communication to a third party ; (2) when 
the defendant has an interest in making the communication to 
a third person and the third person has a corresponding interest 
in receiving it. 

Sir Frederic Pollock remarks in his Law of Torts (11th edi- 
tion, 272) :— 

“ Communications addressed in good faith toa person ina public 
position for the purpose of giving information to be used for the redress 
of grievances, the puhishment of crime or the security of public morals, 
are privileged, provided the subject-matter is within the competence of 
the person addressed ”. ` - 


The matter has been the subject of judicial pronouncements 
both in this country and abroad. Lord Esher, M. R., in Heddich ~ 
y. Macllwaine (°) observes :— ' - ae 


(1) 14 Ind. App. 89 at 96 (2) [1894] 2 Q. B., 54 at 58 
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“ Where the defendant claimed privilege, it was for him to prove that CIVIL 
the occasion was privileged. If the defendant succeeded in so proving, 1627 
the burden of showing actual malice rested upon the plaintiffs but where ee 
the defendant initially failed to prove that the occasion was privileged MOHAMMAD 


the plaintiff was not called upon to prove actual malice”. Saree 
In the leading case of Clarkes v. Molyueux (') Brett, L. J. vu 
is reported to have said :— wae 
“ Malice does not mean malicein law..............but only malice, — 
that which is popularly called malice. Ifa man is proved to have stated Sen, J. 


that which he knew to be false no one need enquire further. Every 

body assumes thenceforth that he was malicious, that he did a wrong 

thing from some wrong motive ”. 

In the case of skri v. Mohammad Hadi (°) Banerji and 
Aikman, JJ. observed as follows :— 

“ The laying of an information before the police cannot therefore be 
held to be the commencement of a criminal prosecution, consequently 

a suit for malicious piosecution does not lie unless cognizance of the 

offence imputed has been taken by a Magistrate.. ........ eee er cere eens 

The report tothe police, of which the plaintiff complains contains an 

imputation of the offence of_dacoity, and is thus defamatory of the 

plaintiff’s character. It was therefore a libel ora slander, and it was 
not the less so because the words constituting the libel or slander were 
written or spoken to a police officer ’’. 

The above is an authoritative pronouncement by two eminent 
Judges of this Court and the value of the same has in no way 
been affected by the decision of Chunni Lal v. Narsingh Das. 
This very matter came up before a Full Bench of this Court 
consisting of Walsh, A. C. J., Ryves and Dalal, JJ., in the Letters 
Patent Appeal from a judgment of Walsh, J. whose judgment 
was affirmed. It affirmed by implication the pronouncement of 
Walsh, J. that 

‘fa report made at a-police-station though not within the rule of abso- 

lute privilege which covers judicial proceedings is prima-facie privileged, 

that is to say, the person making it has a tight to make itif he honestly 
believes it, and the person receiving it has a duty to receiveit. But 
qualified privilege, as the term indicates, provides only a qualified protec- 
tion, andthe person charged with the defamation must prove that he 
used the privilege honestly, honestly believing the truth of what he 
said, or, in other words, having reasonable grounds for making the 
statement and the onus of establishing that lies upon him”. 
The learned counsel for the respondent has referred me today 
toa case reported in 49 Mad., 315. This case is not in accord 
with the decision of this Court just referred to. It may be 
held as settled law (1) that the report made to a police officer 
is not a judicial proceeding, (2) that imputations contained in 


(1) 3Q.B. D., 237 at 246 
(2) I.-L.R., 24 All., 368 at 371 
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the said report may be privileged if there was an occasion of 
privilege, but they are not absolutely privileged; (3) that if the 
defendant pleads privilege, the onus lies upon him to prove the 
affirmative, (4) that if he succeeds in proving privilege, the onus 
of proving actual malice is then cast upon the plaintiff, for malice 
destroys privilege. But if the defendant has failed to prove that 
he made the statement ona privileged occasion honestly the 
plaintiff is not called upon to prove actual malice,-and (5) that 
privilege which affords a ground of defence can only arise either 
from the nature of the publication or from the relation between 
the parties. 

The defendant’s plea of justification entirely failed, and the 
finding of the court below is that the imputations made by the 
defendant were false and malicious. No qualified privilege was 
pleaded before the Munsif, before the lower appellate court nor 
before this Court. The Subordinate Judge treated the statements 
contained in the Exts. I] and 14 on the same basis as the com- 
plaint made to the Magistrate. Here the learned Judge was 
manifestly incorrect. The police officer was not a judicial officer 
and his duties were ministerial and not judicial. No duty was 
cast upon the defendant to make thosc imputations to the police 
officer and the relation of the defendant was not that of a subor- 
dinate approaching his supcrior officer with a statement which he 
was honestly bound to communicate. The defendant, therefore, 
was not entitled to absolute exoneration, but could only plead 
a qualified privilege. Here too his defence failed. The findings 
of the court below are clear and specific that the imputations 
were false and malicious. Under these circumstances the plaint- 
iff’s claim was well founded. 


The learned Additional Subordinate Judge was not justified 
in dismissing the plaintiff’s suit on the ground that the plaintiff 
having failed to prove actual damage, the court was not bound 
to decree the plaintiff's suit in view of the fact that the defendant 
had paid for his criminal folly by the sentence passed upon him 
under section 182 of the Indian Penal Code. It is true that the 
plaintiff did not adduce any evidence as to the actual damage 
sustained by him or of its amount. Ordinarily damage in such 
cases does not admit of exact appraisement. But in view of the 
monstrous charges made by the defendant with cold and cal- 
culated deliberation jt may well be presumed that the plaintiff 
did not escape completely unscathed. Considering the infirmity 
of human nature and strained relations of the parties, damage in 
some form or shape was inevitable as the natural and proximate 
consequence of the wrongful act complained of. It was not 
necessary for the plaintiff to allege that he had suffered spccial 
damage and it was not necessary for him to prove special damage.” 
He still had the right to resort to and recover general damages, 


G 
f 
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for the law presumes that the publication of a libel or slander 
which is actionable øer se -has of itself a natural and necessary 
tendency to injure the plaintiff. “ Special damage is not gist of 
those actions, but a consequence only of the right of action; and 
. though the plaintiff offers no evidence of actual damage, the 
jury are not obliged to award nominal damages only”. This is 
not the formulation of a new rule of law and was laid down so 
far back as 1824 in ve. Trip# v. Thomas (1). Inthis case the 
plaintiff’s counsel had produced no evidence whatsoever as to the 
amount of damages and yet a sheriff’s jury returned a verdict 
for £ 40, and the same verdict was upheld. 


In the present case where the defendant maliciously with a 
view to put his adversary into trouble charged him with the 
commission of serious crimes such as dacoity, extortion, arson 
etc., a court would find itself justified in granting a decree for 
Rs. 400 even in the absence of evidence of actual damage. The 
-sum so decreed is neither improper nor extravagant. I, there- 
fore, allow this appeal, set aside the decree of the lower appellate 
court and restore the decree of the court of first instance with 
costs in all courts. 


Appeal allowed 
(1) 3B.and C., 427 





KRISHNA DAS AND OTHERS (Applicants) 
versus 
RAM GOPAL SINGH AND OTHERS (Opposite parties) * 


Civil Procedure Code, section 68— Execution of decree transferred to 
Collector, under—Collector’s procedure not in accordance with 
Schedule TIT, para. 1 of the Code—Jurisdiction—High Court or 
Civil Court has no power to interfere. 


Once the execution of a decree has been transferred to the 
Collector the civil court cannot interfere with the orders passed 
by the Collector, or rectify mistakes committed by him, nor can 
the High Court, under the guise of calling for the records from 
the Collectorate, nullify the proceedings taken there even 
though the Collector’s procedure was not in accordance with 
“Schedule IIl, para. 1 of the Civil Procedure Code. Shahzad 
Singh v. Hanuman Rai, 22 A. L. J. R., 452 and Grrdhart Lal 
v. Shaman Lal, 25 A. L.J. R., 197, followed. Mahadaji ~v. 
Karandikar, I. L. R.. 7 Bom., 332, referred to. 


EXECUTION First APPEAL from a decree of BABU HANU- 
MAN PRASAD VERMA, Subordinate Judge of Benares. 


Uma Shankar Bajpai, for the appellants. 
N. C. Varsh, for the respondents. 
N : *E, F. A. No. 40 of 1927 
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The judgment of the Court was delivered by 


SULAIMAN, A. C. J.—This is an appeal by the decree-holders 
arising out of execution proceedings. A-final decree for sale was 
passed on the 30th of April, 1919 in favour of the appellants 
against the respondents. The property ordered to be sold was 
found to be ancestral property with the consequence that the 
Civil Court under section 68 of the Code of Civil Procedure 
transferred the execution of the decree to the Collector. The 
decree was for about Rs. 11,000, and the Collector accepted 
payment of Rs. 6,000 and granted a lease of the property for a 
period of 12 years, directing that the lease money at the rate of 
Rs. 500 a year should be paid towards the discharge of the 
decretal amount. He also reduced the rate of interest from 6% 
to 5%. The decree-holders sought to get this order revised m 


‘appeal by the Commissioner but failed. An application to the 


Board of Revenue also was infructuous. 


The decree-holders then applied to the execution court praying 
that all proceedings taken by the Collector may be set aside and 
the decree-holders may be permitted to take out execution afresh. 
The learned Subordinate Judge has held that the Collector's 
procedure was not in accordance with Schedule III, paragraph 1 
of the Code of Civil Procedure and has allowed the application, 
so far as the Collector’s order related to the reduction of interest, 


but has declined to do. anything further. The decree-holders | 


have appealed, but the respondents have submitted to the order. 


There can be no doubt that the order of the Collector was not 
justified by the provisions of Schedule III. His jurisdiction was 
limited to the powers conferred upon him by that schedule. 
Paragraph 1 only could apply to a mortgage decree for sale. 
Paragraph 2 and the provisions of some of the subsequent para- 
graphs were inapplicable because the decree was not a simple 
money decree. Under paragraph 1 (4) he could raise the amount 
of the decree by letting any property for a term on payment of 
a premium, but that. implied the raising of the whole of the 
decretal amount within a reasonable time. It did not permit of 
payment by instalments, which even a Civil Court had no power 
to direct. Itis also clear that the Collector had no jurisdiction 
whatsoever to reduce the amount of the decree by reducing the 
rate of interest. 


The learned Adwocate for the respondents has to concede 
that the order of the Collector was not in compliance with the 
provisions of paragraph 1. Had the attention of the Collector 
been drawn to rule 978 of Chapter 40 of the Manual of the 
Revenue Department, he would undoubtedly have not granted a 
lease for such a long périod. 


Lo 


But the first question before us is whether we have any 


jurisdiction to interfere in the matter. The learned Advocate 
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for the appellants contends that the execution- court, which had 
transferred the execution, had power to recall the record and 
rectify any mistake that might have been committed. In support 
of his contention he relies on the case of Mahadajiv. Karandi- 
kar (‘) and a remark of Mukerji, J. in the case of Shahzad 
Singh v. Hanuman Rai(?) where it was said that the court 
could recall the papers. 


- No doubt it is possible to conceive of contingencies when the 
civil court may order that the papers which had been transmitted 
to the Collector should be recalled. But what the appellants want 
is that the papers should be recalled and the, proceedings set 
aside. This would amount to an interference with the procedure 
adopted by the Collector. 


We are of opinion that the civil court has no jurisdiction to 
interfere with the orders of the Collector in sucha case. In 
special cases an appeal to the Commissioner is provided for under 
the rules made by the Local Government, but once the execution 
of the decree has been transferred, the civil court cannot interfere 
with the orders passed by the Collector or rectify mistakes 
committed by him. Indeed rule 12 of Chapter 4 of the General 
Rules for the subordinate courts clearly provides that a cvil 
court has no power to interfere with the procedure of a Collector 
in the execution decree which has been transferred to him under 
section 68. 


We cannot, therefore, under the guise of calling for the 
records from the Collectorate nullify the proceedings taken there. 
Nor does it appear that the calling of the records would put an 
end to all that has been done previously. 


Our view finds support from the decisions of this Court in the 
case of Shahzad Singh v. Hanuman Rai(*) and the case of 
Girdhari Lal v. Jhaman'Lal(*). 

In this view of the matter we must dismiss the appeal, which 
is dismissed accordingly. 

Appeal dismissed 


(1) I. L. R., 7 Bom., 332 

(2) 22 A.L. J. R., 452 at 454. 
(3) 22 A. L. J. R., 452. 

(4) 25 A. L. J. R., 197. 
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RAM CHARAN, BANWARI LAL (Plaintiff) 
VEVSUS 
KISHORI LAL, RAM SARUP (Defendant)* 


Civil Procedure Code, section 24 (4)—Provistons of, application of— 
Suit before Judge with small cause court powers transferred to 
Munsif’s Couri—Appeal from latter's decision—When does not lie. 


Before applicant’s suit could be decided, the Subordinate 
Judge with small cause court powers, in whose court it was filed, 
was transferred and was succeeded by a Judge not having such 
powers. The District Judge thereupon ordered the suit to be 
transferred first to the Munsif’s Court and subsequently to that 
of the Additional Munsif who finally decided it. An appeal 
having been preferred to the lower appellate court, held, that 
as section 24 (4) of the Civil Procedure Code appiied to the 


present case the Additional Munsif must be treated as a court- 


of small causes and therefore no appeal lay against his decision. 
Kauleshar Rai v. Dost Mohammad Khan, L. L. Ra 5 All., 
274, followed. 

Dulal Chandra Deb v. Ram Narain Deb, I. L. R., 31 Cal., 
rosy and Madhusudan Gope v. Behart Lal Gope, 27 C. L. J., 

461, referred to. 
CIVIL REVISION from an order of BABU BANARSI DAS 
KANKON, Second Additional Subordinate Judge of Farrukhabad. 


Shambhu Nath Seth, for the applicant. 
Kailas Chandra Mital, for the opposite party. 
The following judgment was delivered by 


LINDSAY, J.—This is an application for revision under section 
115 of the Code of Civil Procedure and the ground taken is that 
the judgment and decree of the lower appellate court are nullities 
because no appeal lay to the Additional Subordinate Judge. 


The facts of the case are as follows:—The firm of Ram 
Charan, Banwari Lal, who are the applicants here, brought a suit 
against another firm carried on in the name of Kishori Lal, Ram 
Sarup. The suit was for the recovery of Rs. 386 odd and was 
filed in the court of Mr. Zia-ul-Hasan, who was the Subordinate 
Judge of Farrukhabad with small cause court powers to try suits 
of a value not exceeding Rs. 500. 


Before the suit could be decided Mr. Zia-ul-Hasan was trans- 
ferred from Farrukhabad to Cawnpore. He was succeeded in 
office by Mr. Shankar Lal, a Subordinate Judge, but it so happened 
that Mr. Shankar Lal was not invested with the powers of a small 
cause court Judge. It became necessary, therefore, for some 
arrangements to be made to effect the disposal of the suits whic’ 

* Civ. Rev. No. 16 of 1928 ; 
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had been filed in Mr. Zia-ul-Hasan’s court as small cause court 
Judge. The suit with which we are concerned now Was trans- 
ferred first to the court of the Munsif of Farrukhabad and sub- 
, sequently to that of the Additional Munsif who finally decided it. 
The order for the transfer of the case was made apparently by 
the learned District Judge. I find endorsed on the order-sheet of 
the suit which is now before mean order over the signature of 
Mr. Shankar Lal indicating that the case was being sent to the 
court of the Munsif of Farrukhabad in accordance with an order 
of transfer passed by the District Judge. 


The Additional Munsif having decided the case an appeal was 
filed and in the lower appellate court the ground was taken that 
regard being had to the provisions of section 24 of the Code of 
Civil Procedure no appeal lay: Section 24 (4) lays down that a 
court trying any suit transferred or withdrawn under this section 
{rom a court of small causes shall, for purposes of such suit, be 
deemed to be a court of small causes. If that sub-section applies 
to the present case, and I think it does, then it is clear that 
the Additional Munsif who decided the suit as thé trial court, 
must be treated as a court of small causes, and there would have 
been no appeal against his decision. 


It has been suggested that there is nothing to show that the 
suit was transferred under the provisions of section 24 (4), but it 
appears to me that there is no other authority under which the 
District Judge could have transferred the case. 


The Judge off the lower appellate court before whom this 
question of jurisdiction was raised came to the conclusion that 
section 24 (4) could not apply because, as he says, the court of 
small causes had ceased to exist as soon as Mr. Zia-ul-Hasan had 
given over charge and left the district. Consequently the Judge 
says that at the date the order of transfer was passed there was 
no court in existence. If that be so, the question might very 
well be asked how was it possible for the District Judge to trans- 
fer a case from a court which did not exist to a court which did 
exist. That was the question which was asked in the case of 
Kauleshar Rai v. Dost Mohammad Khan(*). That case is exactly 
in point here the facts being exactly the same. The learned 
Judges were of the opinion that a suit transferred under circum- 
stances similar to those with which I am now concerned was a suit 
finally tried by a Judge who was a small cause court Judge. 
In the course of their judgment their Lordships observed as 
follows :— 

“It was contended for the plaintiff that the suit was not withdrawn 
from a court of small causes as that court had gone out of existence at 
the time of the Judge’s order; but this argument is without force. The 
suit was on the register of a competent small cause court which was in 

(1) I. L. Rọ, 5 All, 274 
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existence when the suit was lawfully instituted therein. If the suit was 
from that court from what court was it withdrawn? 

Not from that of the late Subordinate Judge on whose register the suit as 

a matter of fact had never been entered and could not legally have been 

entered as an original suit under the mandatory provisions of section 15 ° 

of the Procedure Code”’. 

This case has never been dissented from as far as my know- 
ledge goes except in the case of Dulal Chandra Deb v. Ram Narain 
Deb (') but this latter case_in turn has been dissented from by 
another Bench of the Calcutta High Court whose judgment is to 
be found in Madhusudan Gope v. Behari Lal Gope(’). 

‘The decision of the lower appellate court that it had jurisdic- 
tion to entertain this appeal is erroneous. 
clearly established that the court had no such jurisdiction, and that 
being so, effect must be given to this application for revision. 

I allow the application and set aside the decree of the lower 
appellate court. -The decree of the court of first instance is 
restored. The applicant is entitled to his costs both in this Court 
and in the lower appellate court. 


not withdrawn 


In my opinion it is 


Application allowed 
27 C. L.J., 461 


(1) L L. R., 31 Cal., 1057 (2) 


CHANDRIKA LAL AND OTHERS (Defendants) 


VEFSUS 


Q 


SAMI NATH AND ANOTHER (Platutiffs)* 


Civil Procedure Code ( Act V of 1908), Order 23, rule 1—Withdrawal 
of suit with liberty to bring fresh sutt—Formal defect, what 
amounts to—Revision. 

Where an Additional Subordinate Judge granted permission 
to the plaintiff to withdraw his suit and to bring a fresh one, on 
the ground that he (plaintiff) had not put in evidence a mortgage 
decree under which he had purchased the land in suit, edd, 
that this amounted to merely giving formal proof ofa document, 


that the Judge had jurisdiction to act as he did and that the 
High Court should not interfere in revision. 


Shunku Lal v. Bisheshar Das, 1. L. R., 40 All., 612, followed, 
Baij Nath Pande v. Babban Pande, I.L. R., 49 All., 450, 


distinguished. 


CIVIL REVISION from an order of BABU GANGA PRASAD 
VERMA, Second Additional Subordinate Judge of Gorakhpur. 


D. P. Malaviya, for the applicants. 


Ram Nama Prasad and Binod Behari Lal, 


parties. 


* Civ. Rev. No. 64 of 1928 


for the opposite A 
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The following judgment was delivered by 


WEIR, J.—This is an application to review an order of the 
additional Subordinate Judge of Gorakhpur by which he granted 


to the respondents in this application permission to withdraw a. 


suit which they had brought against the applicants, and granted 
them liberty to bring a fresh suit.» The ground on which per- 
mission was granted was that the respondents had not put in 
evidence a mortgage decree under which they had purchased the 
land in suit. The learned Subordinate Judge ordered the res- 
pondents to pay the costs of the applicants. In the course of 
the argument I have been referred to several decisions. In my 
opinion I am bound by (and I shall follow) the decision of a 
two Judges’ Bench of this Court, namely, Jhunku Lal v. Bisheshar 
Das('). In that case the plaintiff was permitted to withdraw 
his suit and to bring a new suit, the ground being that he had 
failed to give formal proof of a document which was essential 
to his success. The only other case which I need notice is a 
decision of a Judge of this Court, Baif Nath Pande vy Babban 
Pande(*). In that case an order of the Judge granting the plaint- 
iff permission to withdraw from a suit and to institute a fresh 
suit was set aside. The grounds on which the order was made 
were that the plaintiff had not produced sufficient evidence and 
that he thought that, if he had more time, he would be able 
to produce evidence which would counteract the documentary 
evidence produced by the defendant. That appears to me to be 
an entirely different case from the present. There is, in my 
opinion, a marked distinction between a case where a plaintiff 
wants to get time in order to produce a large body of fresh 
evidence to counteract evidence given by the defendant, t.e., 
where the plaintiff wants time to prepare what would be more or 
less a new case, and a case where, as here, and in Jhunku Lal v. 
Bisheshay Das(’),a plaintiff merely wishes to give formal proof 
of adocument. I, therefore, decline to interfere on revision, as 
I think that the Additional Subordinate Judge had jurisdiction 
to act as he did. The application is dismissed with costs. 


A pplication dismissed 


, 40 All, 612 
+ 49 All., 459 
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GOVIND PRASAD (Plaintiff) 
versus 
HAR KISHEN AND OTHERS (Defendants) * 


Civil Procedure Code, Order 9, rule 3—Suit dismissed under—A pplt- 
cation to restore it dismissed—When plaintiff entitled to bring new 
suit on same cause of acion. 

A person is entitled to bring a second suit upon the same 
cause of action when his application to restore his first suit, 
which had been dismissed in consequence of neither party 
having appeared at the time of hearing, was disallowed. 

Daya Shankar v. Raj Kumar, 20 O. C.,66 and Bhudeo v. 
Bathuntht, 43 In Cas., 239, followed. 

CIVIL Revision from an order of BABU LAKSHMI NARAIN 

TANDON, Judge of the Court of Small Causes of Meerut. 


Shabd Saran, for the applicant. 
M. N. Kaul, for the opposite parties. 
The following judgment was delivered by 
WEIR, J.—This is an application by the plaintiff ina civil 
suit to review an order of the Small Cause Court Judge of Meerut 
dismissing the plaintiff’s suit. The facts are these. The plaint- 
iff, who is the applicant in these proceedings, brought a suit 
against the defendants, who are the respondents in these proceed- 
ings, on the 20th May, 1927. That suit was dismissed under 
Order 9, rule 3, in consequence of neither party having appeared 
when the suit was called for hearing. The plaintiff applied to * 
the learned Judge on the 3rd September, 1927 to have the suit 
restored, and the learned Judge dismissed that application. The 
plaintiff then brought a new suit upon the same cause of action 
on the 17th October, 1927. In that suit the learned Judge has 
passed the following order :-— 
“ The application for restoration was dismissed The present suit is 
not maintainable. Dismissed with costs ”. g 
In my opinion the learned Judge was clearly wrong in holding 
-that the plaintiff was not entitled to bring a second suit, when 
an application to restore his first suit had been dismissed. Two 
authorities have been cited to me, namely, Daya Shankar v. Raj 
Kumar (©) and Bhudeo v. Baikunthi (?). I entirely agree with 
the learned Judge who decided both those cases, and I, therefore, 
set aside the order of the Small Cause Court Judge and direct 
him to proceed with the trial of the suit No. 6390 of 1927. 
Application allowed. Costs will be costs of the case. 
A pplication allowed 


i * Civ. Rev. No. 70 of 1928 
(1) 200, C., 66 {2) 43 Ind. Cas., 239 
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RATTAN CHAND (Plaintif) 
versus ` 
SRI THAKUR RAM KISHAN MURARJI AND ANOTHER 
(Defendants) * 


Hindu Law—Jotwnt fpamily—Mitakshara—New business, debts incurred 
in respect of—Not- binding on minor brother—Contract Act, sec 
tions 247 and 253 (10) and (7 )J—Dissolition of partnership, minor, 
effect of —Civil Procedure Code, Order 32, rule 3—Appointment of 
guardian ad litem— When order improper—Hindu Law—Sanction 
of District Judge to certificated guardian to alienate joint family 
property—Legaltty of. 

“The plaintiff’s father carried on business of commission 
agency in partnership with his brother-in-law Kø. He died 
in rg17 leaving GC, his adopted son, and two subsequently 
born sons, AC and MG, the latter two being minors. Some 
time after the father’s death XM separated and the partner 
ship was dissolved. Onthe verydate when its books were closed, 
the major son started. a new business on the same premises, 
under a pew name and’ new books were opened. Eventually 
huge losses were sustained by this new firm a greater part of 
which were ot a highly speculative character. Subsequently 
the major son having succeeded in obtaining the District Judge’s 
sanction to act as the certificated: guardian of his minor brother 
and to raise money on the security of the family property for 
paying off the debts incurredin connection with the new business, 
executed a mortgage of part of the family property and the 
amount thus raised was utilised in liquidating the said debts 
The mortgagee brought a suit on the basis of his mortgage im- 
pleading both GC and AC, the latter being represented by GC 
as his guardian ad litem. The suit was not contested and an 
ex parte decree was passed. The plaintiff attached the decree 
on the grounds that he was not properly represented in the 
former suit asthe appointment ot GC as his guardian was 
irregular and improper, that there was no legal necessity for 
the mortgage and that the debts were actually incurred on 
gambling and wagering contracts. 


Heid, (x) that the appointment of GC as the dardin ad litem 
of the minor brother was improper inasmuch as it prevented 
any plea of the irregular appointment of GC or his adverse 

. interest being raised in the previous suit.* 


(2) That the business which began subsequent to the death 
of the plaintiff’s father was a new "business and could not be 
treated as the continuation of an established {amily business 
and that the debts incurred by the major brother which really 
were the result of gambling transactions were not covered by 
legal necessity and were-not binding upon his minor brother and 

*F. A. No. 179 of 1924 
98 - a 
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could not consequently be enforced under the decree obtained 
upon the mortgage. 


(3) That in view of the law laid down in Juspector Singh v. 
Kharak Singh, 26 A.L. J. R., 577, the mortgagee should not. 
have advanced the money on the security of the joint family 
property after he had clear notice that the former partnership 
had been discontinued and a’new shop which had incurred the 
debts, styled under a different name had been started. 


(4) That the whole business of guardianship was a blunder 
and the minor was entitled to say that neither the appointment 
of his brother as guardian of his property nor the sanction to 
alienate his property could be relied upon by the mortgagee so 
as to bind the minor. 


No guardian in respect of the minor’s interest in the property | 
of an undivided Mitakshara family should be appointed. 
Gharibullah v. Khalak Singh, 1. L. R, 25 All.,.407, Murli 
Dhar v. Pitambar Lal, 1. L. R., 44 All., 525, Chiranji Lal v. 
Syed Ilias Alt, I. L. R., 46 All., 620, Hanuman Prasad Pandey 
v. Musammat Babooee Munraj Kunweree, 6 Moore’s I. A., 393, 
Tula Ram v. Tulshi Ram, L.L. R., 42 All., 559, Mahabir Prasad 
Misra v. Amla Prasad Rat, 1.L,R ,46 All., 364=22 A. L. J. R., 
295, Sanyasi Charan Mandal v. Krishna Dhan Banerji, 
L L. R., 49 Cal, s60 (P. C.), Babadin v. Bansraj,-18 O. C., 
84==27 In. Cas., 567, Jagmohan Agrahriv. Prag Ahir, I.L. R.. 
47 All., 4812—23 A. L. J. R., 209, Jadho Singh v. Nathu Singh, 
L L. R., 48 All., s92=24 A. L. J. R., 633, Sheo Tahal Singh v. 
B. Arjun Das, 56 In. Cas., 879, Miamat Rat v. Din Dayat, 
I.L. R., 8 Lahore, 597, Tadıbullı Tammiredd: v. Tadibulli 
Gangireddi, I. L. R., 45 Mad., 211, Athutaramayya v. Ratana- 
jee Bhootija, I L. R., 49 Mad., 211 and Ganpat Rat v. Munni 
Lal, i. L. R., 34 All., 135 referred to. 


FIRST APPEAL from a decree of MAULVI SYED IFTIKHAR 
HUSAIN, First Subordinate Judge of Cawnpore. 

Kailas Nath Katju and S. N. Seth, for the appellant. 

M.L. Agarwala and Swarup Chand, for the respondents. 
* The following judgments were delivered :— 

SULAIMAN, J.--This is a plaintiff’s appeal arising out of a suit 


ee J- fora declaration that a mortgage decree dated-the 26th of July, 


1922, obtained on the basis of a mortgage deed dated the 5th of 
December, 1920 executed by the plaintiff’s brother Gulab Chand 
and hypothecating joint family property was not binding on the 
plaintiff. It appears that the plaintiff's father, Hardeo Das, 
carried on business in partnership with his brother-in-law Kalyan 
Mal under the style Hardeo Das Kalyan Mal. He died in 1917 
leaving Gulab Chand, his adopted son, and two subsequently born 
sons, Ratan Chand and Madan Gopal, the latter two being minors. 
The business in partnership with Kalyan Mal was admittedly 


m 
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carried on till the 9th of October, 1919 on which date there was 
its dissolution and Kalyan Mal separated. Madan Gopal had in 
the meantime died. Accounts were made, outstandings were 
divided and liabilities were apportioned. The liabilities however 
exceeded the assets to a very considerable extent and amounted 
to about Rs. 44,000. On the same date, namely, the 9th of 
October, 1919, a business under the style‘Hardeo Das Gulab 
Chand’ was started on the same premises by Gulab Chand purport- 
ing to carry it on behalf of the family. A new set of books were 
opened on that date. The balances of the old partnership were 
not transferred, but the liabilities were debited in a ledger styled 
Hardeo Das. Subsequently the liabilities were discharged by 
alienations of the family property with which we are not concerned 
in this case. Towards the end of 1920 there appears to have been 
considerable loss suffered in this business the greater part of which 
was undoubtedly of a highly speculative character. On the 2nd of 
September, 1920 Gulab Chand applied to the District Judge under 
.the Guardian and Wards Act of 1890 for being appointed a 
guardian. In his petition he stated that the family was joint, that 


his younger brother was minor, that the joint business which had - 


been carried on for a long time at the firm styled Hardeo Das 
Gulab Chand had suffered a loss of about Rs. 35,000 and it was 
necessary to pay it off by raising money on the security of the 
family property. Gulab Chand did not state that he was the 
adopted son of Hardeo Das while his minor brother was the 
natural born son. Gulab Chand wrongly alleged that the shares 
of the two brothers were half and half, whereas in point of fact 
Gulab Chand was entitled to only a 1/4th share, the rest belong- 
ing to Ratan Chand. Apparently there was no objection taken 
to this application and the District Judge appointed Gulab Chand 
as the certificated guardian of his minor brother Ratan Chand, 
although the family on’ the applicant’s own showing was a joint 
Hindu family. On the 15th of September, 1920 Ratan Chand 
applied for permission to transfer the minor’s share in the joint 
property in order to pay off the debt. The application was most 
vague. Itdid not set forth the exact amount of the debt or the 
particulars of the deed of transfer which the applicant had in 
contemplation. Apparently without any further enquiry or any 
fresh notice to the mother of the minor the District Judge on 
that very day granted the application. The order consists of one 
word “sanctioned”. It did not comply with the requirements of 
section 31 of Act VIII of 1890 and did not recite the necessity 
or the advantage. Nor did it describe the property with respect 
to which the permission was given, nor did it specify any condition. 
Armed with this sanction, Gulab Chand acting for himself and as 
the certificated guardian of his younger brother made a mortgage 
of part of the joint family property on the 5th of December, 1920 
in favour of the present defendant No. 1 for a sum of Rs. 1 5,000 
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bearing interest atthe rate of Re.1 per cent. per mensem com- 
pounded every three. months. It is an admitted fact that the 
amount so raised was utilised for the payment of debts which had 
been incurred in connection with’ the business styled under the 
name of Hardeo Das Gulab Chand. f 


In 1920 the mortgagee sued on the mortgage impleading both 
Gulab Chand and Ratan Chand. The court appointed Gulab 
Chand, who was the certificated guardian of his minor brother as 
the guardian ad litem inthe suit. The claim was not contested 
and a prelitninary decree was passed ex parte on the 26th of July, 
1922.” It is this decree which is impugned in the present suit, The 
plaintiff attacks it on the grounds that he was not properly re- 
presented in the former suit as the appointment of Gulab Chand 
was irregular and improper, that there was no legal necessity for 
the mortgage and that the amount was actually spent on gambling 
and wagering contracts. i 


The contesting defendant pleaded that the decree'in the pre- 
vious suit operates a8 ves judicata and cannot be re-opened. It 
was further pleaded that Gulab Chand as the certificated guardian 
of the present plaintif, after having obtained the necessary 
sanction, had full authority to make the mortgage and the same 
was binding on the plaintiff. It was lastly urged that the money 
was required for payment of the debts due from the joint family 
business and’ was therefore for legal necessity. 


The learned Subordinate Judge has found that the plea of 
ves judicata could not prevail but-he has held that the amount 
had been required for family business and therefore the loah was 
taken for legal necessity. He has accordingly dismissed the 
claim. 7 i 

On the question of ves judicata the opinion of the court below - 
is on the authorities undoubtedly correct: The appointment of 
Gulab Chand as the guardian ad litem of the minor was improper 
inasmuch as that prevented any plea of the irregular appointment 
of Gulab Chand or his adverse interest from being raised in the 
previous suit. No doubt Gulab Chand was the certificated 
guardian, but no guardian in respect of the minor’s interest in the 
property of an undivided Mitakshara family should have been 
appointed. Gharibullahv Khalak Singh('). If all the facts 
relating to the manner in which the sanction had been obtained 
had been brought tothe notice of the court it is most probable 
that the minor’s mother or at any rate some person other than 
Gulab Chand would have been appointed his guardian. The suit 
was on the basis of a deed which had been executed by Gulab 
Chand himself. It could not be expected that Gulab’Chand would 
repudiate his own transfer or set up a plea that his appointment 
as the certificated guardian was itself irregular or that no proper 

- (1) L. L. R., 25 All., 407 ` a Seui 
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sanction had been obtained by him, or even that the debts which 
had been paid off were gambling debts incurred by himself. As 
it happened he did not contest the suit and none of the pleas 


which might have een urged on behalf of the minor were consi- 
dered. 


In these circumstances I must on the authorities hold that 
there was no proper appointment, and that therefore the minor 
was not properly represented in the former suit. I might refer 
to the cases of Murli Dhar v. Pitamber Lal(') and Chiranji Lal 
v. Syed [lias Ali(”) and the cases referred to therein. 


As regards the question whether debts incurred by a manager 
in connection with a family business_are binding on the minor 
members of the family we have the latest pronouncement of this 
court in the case of Juspector- Singh v. Kharak Singh (°) 
which is undoubtedly in favour of the appellant. In this case it 
has been laid down that the manager of a Mitakshara family, even 
though he be. the father, has no authority to start a new business 
and cannot alienate family property in order to raise money for 
the purposes of the business. In that particular case however 
money was raised for the purpose of starting anew business of 
plying motor lorries on hire. No doubt, sitting with other learned 
Judges, I have expressed a somewhat contrary opinion in earlier 
cases; but in view of the fact that the present case is itself likely 
to go before their Lordships of the Privy Council and for the 
sake of introducing uniformity it is desirable to accept the most 
recent exposition of the law, even though it be only by another 
Division Bench, till the controversy is set at rest by their Lord- 
ships. I would however like to add a few words by way of 
explanation of the cases decided by Benches to which I was a 
party, without covering the whole ground over again. 


In-the famous case of Hanuman Prasad Pandéy v. Musam- 
mat Babooee Munraj Koonweree (*) their Lordships had remarked 
that the power of the manager to alienate the estate 

“can only be exercised rightly in a case of need or for the benefit of the 

estate. But where in the particular instance, the charge is one that a 

prudent owner would make, tn order to benefit the estate the bona fide lender 

is not affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted, or the benefit to be 
conferred upon zt, in the particular instance, is the thing to be regarded.. 

the lender is bound to enquire into the necessities for the loan, and t to 

satisfy himself as well as he can with reference to the parties with whom 

he is dealing, that the manager is acting in the particular instance for the 

benefit of the estate’’. i 


Sir Pramada Charan Banerji, an eminent Judge of this court, 


(1) IL L. R., 44 All., 525 (2) I L.R., 46 All., 620 
(3) 26 A. L. J. R., 577 (4) I. A., 393 at 423 
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in the case of Tula Ram v. Tulshi Ram('), took the passage 
quoted above as authority for holding that the raising of a loan 
by a father even for the purpose of acquring new property, where 
under the circumstances the transaction was for the benefit of the 
family which a prudent manager would enter into, was justified. 


In order to ascertain whether the transaction was suchthata . 


prudent owner would consider beneficial, the subsequent event of 


_the debt resulting ina benefit was taken into account, I concurred 


in that view. 


In Mahabir Prasad Misra vy. Amla Prasad Rat(’) the trade 
of dealing in elephants had been started by the father himself and 
had been carried on for some years and the family had benefited 
by its profits. The money had been borrowed not for the purpose 
of starting the business which might at the start have been const 
dered speculative, but had been required in the course of the 
business for continuing it after it had run on for several years. 
We hold that the loan was justified. 


The Privy Council case of Sanyasi Charan Mandal v. Krishna 
Dhan Banerji (*) which will be discussed by me later, was not 
cited by counsel. The authorities relied upon by us are quoted 
in the judgment. We considered that the case of Babadin v. 
Bansvaj(*) was clearly in point. There Kanhaiya Lal, J., who 
subsequently became a Judge of this Court, had held that in case 
of a family business, even though not ancestral, the manager had 
implied authority to raise money for the purposes of the business. 
That was a case under the Mitakshara Law and his view appealed 
tous. The same learned Judge subsequently expressed similar 
views in the case of Jagmohan Agrahri v. Prag Ahir(°); (I 
may note that in the report of Mahabir Prasad Misra’s case the 
word ‘sons’ has been by mistake left out in printing after the word 
‘mortgagors’ in the last paragraph but one). 


The case of Jado Singh v. Nathu Singh(’) was in many 
respects similar to Tula Ram's case, where joint property which 
was inconveniently situated and was not sufficiently profitable 
was sold by a Hindu father and new properties were purchased in 
lieu of it which resulted in considerable advantage to the family 
and the transaction, being prudent and beneficial, was held to be 
binding on the family. For the interpretation which we put on 
the expression ‘benefit of the estate’, we relied on certain earlier 
cases of this Court ag well as some cases of the Patna High Court. 
The correct reference to the third case mentioned in the Law 
Journal and not in the Law Report is Sheo Tahal Singh v. 


(1) ICL. R., 42 All., 559 

(2) I. L. R., 46 All., 36422 A. L. J. R., 205 
(3) I. L. R.. 49 Cal, 560 

(4) 180. C. 84=27 Ind. Cas., 567 

(5) I. L. R., 47 All., 452=23 A. L. J. R., 209 
(6) I. L. R., 48 All., , 592=24 À. L. J. R., 633 
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B. Arjun Das(*). . 

The recent case of Juspector Singh disagrees with the 
view expressed, by the Benches of which I wasa member and 
by the Oudh Court. It relies principally on the judgment of 
their Lordships of the Privy Council in Sanyasi Charan Mandal 
v. Krishna Dhan Banerji(*). If that case lays down a principle 
applicable to a Mitakshara family, it is absolutely conclusive on 
the point. But that case affected a family governed by the 
Dayabhag Law under.which the members are tenants in-common, 
mere co-owners, who possess distinct, defined and separate shares 
in the joint property heritable to the heirs of each and without 
any right-of survivorship, as is the case under the Mitakshara 
Law. The members of a Dayabhag family are groups of persons 
associated together whose agreements fzer se are regulated by 
the Contract Act. Under that Act a minor cannot consent to 
become a full partner of a new business, as_the relations of 
the parties rest on contractual arrangement which cannot exist 
in the case of a minor. When their Lordships, after discuss- 
ing the provisions of the Indian Contract Act, remarked on 
page 570 that it made no difference that the business was 
- conducted by the members of a family governed by the Dayabhag, 
their Lordships presumably meant that the principles which 
applied to an ordinary partnership were applicable to a Dayabhag 
family, and not necessarily that the same principles are common 
to both Mitakshara and Dayabhag families. A Mitakshara 
family isa unit by itself, and in its dealings with the outside 
world it acts through its manager. A joint family, as it can own 
other properties, might also possess a family business, which was 
started with the family funds and might have been carried on 
for years and the family might have been benefiting by it or, 
indeed, be exclusively supported by it, and yet it might not be 
an ancestral business in the sense of having been descended from 
a deceased ancestor. In the case of Viamat Raiy. Din Dayal (') 
their Lordships defined a joint ‘family business as being ‘a busi- 
ness carried on with joint family funds for the benefit of the 
joint family’ According to the ruling in /uspector Singh's case,’ 
even if such a family business was started by the father with the 
family funds and the whole family is being benefited by its 
profits there would be no authority in the father to raise money 
for its purposes so as to bind the family as long as there is any 
minor member in existence. The learned Judges conceded that 
‘the orly proper time to start a new family business would be 
when there are no minor members in the family. So that if sons 
or grandsons are being born from time to time, which is the case 
in a normal family, no new business of the family can be started 


by the father during his life-time though of course he can have a 
(1) 56 Ind. Cas., 879 (2) I. L. R., 49 Cal, 560 
(3) I. L. R., 8 Lah., 597 at 6co 
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separate business of his own on his sole responsibility. The 
learned Judges remarked © ` 
“The question that we have to consider is whether under the Hindu 


Law, a father may be permitted to utilise not only his share. but also 
the shares of his minor sons ” 


for the purpose of embarking upon a trade. That question arose 
because there the money had been borrowed for the purpose of 
starting a new trade of ptying motor lorries, and had not been 
required for the purposes of an existing family business. ‘At the 
time when the money was raised the venture was purely of a 
speculative character. But of course ina joint family there are 
no defined shares, and the specific share to which a member may 


‘be entitled on partition would depend on the constitution of the 


family at the time. - 


The text of Brikaspatt that even a single individual may 
alienate for ‘ kutumbarthe ’ is not now taken as authorising any 
one other than the manager todo so. I am not sure that their 
Lordships in Hanuman Prasad’s case necessarily intended to 
translate this word when they said “ for the benefit of the estate” 


Tf a mere translation had been intended, their Lordships would 


have said “for the sake of the family”. It might just as well ` 
be that théir Lordships considered this a necessary incident of the 
powers of the manager in his dealings with the outside world. 
The rule giving protection to a transferee after dona fide enquiry 
is certainly not founded expressly or impliedly in any text. It 
was the logical result of the modern conception of the manager’s 
powers. 

It is true that in the case of Ti adibulli Tammireddi v. Tadi- 
bulli Gangircddi (?} the Madras High Court held thata new 
trade of a highly speculative character started by a Karanvam, 
without consulting another adult member, was not binding on the 
latter. In a later case another Bench of the same High Court 


‘in Achutaramayya v. Ratanajee Bhootija (°) was inclined to the 


view that a trade was nonetheless ancestral because it was started 
only by the father, the finding being that the hardware business 


“had been carried on by the father for the benefit of the family. 


I might add that‘the question whether money borrowed by the 


. father on the security of the family property for the purpose of 


carrying on an existing family business, even though not ancestral, 
by which the family | is benefiting is for necessity or for the benefit 
of the family, is not’necessarily the same as the question whether 
the ultimate losses of such a business are to fall on the minor 
members. 


It may in this connection be pointed out that even assuming 
that the relations zzter se of the members of a joint Hindu 


family, governed by the Mitakshara Law, are regulated by the 


(1) I. L. R., 45 Mad., 211 (2) I.L. R., 49 Mad., 211 
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provisions of the Contract Act, itis not quite accurate to say CIVIL 
that a minor cannot in any sense be a partner in a newly started 
business. Section 247 clearly provides that a person under the — 
age of majo1ity may be admitted to the benefits of partnership, eee 
but cannot be made personally liable for any obligation of the 


V, 
firm, but the share of such minor in the property of the firm is RAM , 
liable for the obligations of the firm. Although therefore such ren 


a minor cannot be made personally liable for the losses suffered = 
by such a firm, it does not necessarily follow that an alienation Sulaman, 7. 
of a part of the family property by the father for the purpose of 

supplying money needed by an already exi8ting profitable business 

belonging to the family cannot be “ for the benefit of the estate” 

within the meaning of the expression used by their Lordships. 


But the learned Judges in /uspector Singh's case have consi- 
dered that the rule laid down by their Lordships in Sanyasi 
Charan Mandals case was equally applicable to a Mitakshara 
family. It therefore follows that the validity of the mortgage 
transaction when money is borrowed for purposes of an existing 
business of a family depends on whether this business had 
descended from a deceased ancestor or whether it was started by 
the present members or some of them even though quite a long 
time might have elapsed since it was started. It would therefore 
be the duty of the creditor to make enquiries and discover the 
origin of the particular business. It cannot be expected that he 
would ordinarily be allowed access to the account books of the 
borrower's firm, but he might make enquiries in good faith from 
persons who might be expected to be acquainted with its affairs. 
If after having come to know that the business is not an ances- 
tral one he advances money, he undoubtedly takes the risk with 
open eyes. But if unfortunately for him he does not receive the 
correct information even after due enquiries I am not sure whe- 
ther the learned Judges meant that he would not be protected. 
Of course’the lender could not, be expected to find out whether 
it was prudent to raise money to continue the business which 
might not be profitable, or to close it down. Miamat Rai v. Din 
Dayal (*). . 

Coming to the facts of the present case, there was undoubted- 
ly a commission agency business in the life-time of the plaintiff’s 
father Hardeo Das carried on in partnership with Kalyan Mal. 
After the death of the father it was carried on by the sons only 
one of whom was a major. Nonetheless it became an ancestral 
þusiness of the plaintiff’s family. Here the business had belonged 
to the family, and therefore the death of the father did not under 
section 253 (10) of the Contract Act dissolve the partnership as 
the joint family could not die. The present case is stronger 
than that of the Dayabhag family in the case of Sanyasi Charan 


(1) LL. R., 8 Lah., 597 
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Mandal y. Krishna Dhan Banerji (*) where as regards the ances- 
tral business their Lordships assumed that the partnership was 
not dissolved by the death of the father. 


But when on the 9th of October, 1919 Kalyan Mal separated 
there was unquestionably a dissolution of the old partnership. 
Under Section 253 (7) of the Indian Contract Act the partner- 
ship was then dissolved as between all the other members 


The learned advocate for the respondents relies on the state- 
ment of Sumer Chand, a witness for the plaintiff, who stated 
that the old firm of Hardeo Das Kalyan Mal was, after Kalyan 
Mal’s separation, styled Hardeo Das Gulab Chand and that former- 
ly this firm carried on commission agency business but when the 
firm was styled Hardeo Das Gulab Chand it began to carry on 
wagering contracts. He also relied on the statement of the 
defendant Ram Lal that the business of Gulab Chand and Ratan 
Chand was in the beginning carried on under the style Hardeo 
Das Kalyan Mal and afterwards it was carried on under the style 
Hardeo Das Gulab Chand, and that when Kalyan Mal separated 
the same shop was styled Hardeo Das Gulab Chand and the same 
business was carried on there. Healso relies on the circumstance 
that the books of the old firm were closed on the 9th of October, 
1919 on which very date the new books were opened and that an 
outsider seeing that the business of the same character was 
carried on in the same shop would infer that it was the same firm. 


The report of the Commissioner appointed by us does indicate “ 


that at least for a few months after the 9th of October, 1919 
business of the same character was carried on as had been carried 
on between 1917 and 1919 but that afterwards the commission 
agency business-dwindled and forward contracts.in the nature of 
wagering transactions increased enormously. From these cir- 
cumstances the learned advocate for the respondents asks us to 
infer that it was a continuation of the old firm and therefore an 
ancestral business of the plaintiff. But the mortgage-deed dated 


the 5th of December, 1920 in favour of the defendant itself re-. 


cited that after the shop (Hardeo Das Kalyan Mal) had been 
discontinued, the executants started a shop with their own funds 
styled Hardeo Das Gulab Chand, though it was on the same date. 
The effect of the provisions of the Indian Contract Act certainly 


is that the old partnership was dissolved anda new~business | 


began. This new business was started, nat even by a Hindu 
father but by a brother. The effect of the ruling in Juspector 
Singh’ s case is that this new business was unauthorised and money 
required for its purposes cannot be treated as a loan binding on 
the minor member. - 

As a matter of fact on the report of the Commissioner the 
plaintiff’s case is stronger still. That report shows that the 

(1) I. L. R., 49 Cal., 560 
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losses sustained by this new firm were mostly on account of the 
forward contracts or wagering transactions that were carried on 
by Gulab Chand in cotton and gold. He points out that no 
transit charges were debited but only differences were settled. 
His conclusion is that these large forward contracts were really 
gambling transactions. Such being the case they would be illegal 
debts which could not in any ‘event be the subject of legal neces- 
sity. Ganpat Rai v. Munni Lal È). 

Having succeeded in showing the nature of these debts, the 
minor plaintiff is entitled to say that they can in no way be bind- 
ing on him, with the result that the charge created by the mort- 
gage leaves the joint property wholly unaffected. It may be a 
misfortune for the mortgagee that he might not with ordinary 
diligence have been able to discover the nature of the transactions 
which had resulted in a loss to the business. But he had clear 
notice that the former partnership of which Kalyan Mal was a 
partner had been discontinued and a shop styled under a different 
name had been started which had incurred debts. In view. of 
the most recent exposition of the law by a Bench of this Court 
in [uspector Singh's case the mortgagee should not have advanced 
the money on the security of the joint property. 


The result, therefore, is that this appeal must be allowed, the 
decree of the court below set aside and the plaintiff’s suit for 
declaration decreed with costs in both courts. 


LINDSAY, J.—I agree with my learned brother that this appeal 
should be allowed. The lower court was in my opinion right in 
holding that the decree obtained in the suit on the mortgage of 
the 5th December, 1920, is not binding upon the minor appellant 

Ratan Chand. It is clear that he was not properly represented 
` in that suit for the reasons given by my learned brother. As for 
the merits of the case they are, I think, with the appellant. 


On the facts it appears to ‘me to be clearly established that the 
business begun on the 9th October, 1919 was a new business 
-and cannot be treated as the continuation of on established family 
business. Till the date in question there was being carried on 
a family business which had been going on in the life-time of the 
father of Ratan Chand and Gulab Chand under the style of 
Hardeo Das Kalyan Mal, the latter being the brother-in-law of 
Hardeo Das. 


That business came definitely to an efid by dissolution of 
partnership on the 9th October, 1919 when Gulab Chand (repre- 
senting Hardeo Das) and Kalyan Mal separated and divided 
between them the liabilities which the partnership had incurred. 

From the examination of the books of the firm Hardeo Das 
Gulab Chand which came into existence on the day of the dissolu- 

(x) I. L. R., 34 All., 135 
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tion of the partnership just referred to it is manifest that the 
business which Gulab Chand was starting was infact a new busi- 
ness. There was no carry over of the balance of the old account. 
The books undoubtedly represent the beginning of a new business. 
And in view of the recitals in the mortgage-deed of the 5th 
December, 1920 it is to my mind impossible for the mortgagee 
now to assert that the money he advanced was lent for the pur- 
pose of financing a business which was nothing but the carrying 
on under a new name of the ancestral family business which had 
come down from Hardeo Mal. 


On this finding, if we follow the latest decision of this Court 
in Inspector Singh v. Kharak Singh(*) as I think we ought, we 
must hold that Gulab Chand who started this new business, could 
not enter into pecuniary engagements which if they. resulted in 
losses, would be binding upon the interest of his minor broken; 
Ratan Chand, in the family estate. 


My learned brother in his judgment has referred to the various 
cases in which the liability of a minor member of a joint Hindu 
family for debts contracted by the manager of the family business 
has been considered, and it must be admitted that there is.a' 
diversity of judicial opinion concerning the question whether the 
minor’s liability is confined to those cases only in which it is 
shown that the family business is ancestral or whether it extends 
to other cases in which the business has not descended from an 
ancestor. : 


There are difficulties in accepting ‘the view that a family busi- 
ness cannot be set going so long as there are minor members in 
the family—a view which obviously imposes a fetter upon com- 
mercial enterprise by limiting the authority of the managing mem- 
ber to act on behalf of all. ` 


On the other hand it is apparent thatit would be dangerous 
to invest the managing member with unlimited discretion in the 
conduct of a business financed from the funds of the family and 
indeed it has never been claimed that a managing member has 
such absoluté authority to bind the other members by. his acts. 
He can only bind the others by acts done in the course of pru- 
dent management. What is found in the present case from 
examination of the account books of the new business begun and 
carried on by Gulab Chand under the name Hardeo Das Gulab 
Chand is that the indebtedness which led up to the making of the 
mortgage on the 5th December, 1920 resulted-from reckless 
dealings in the cotton and gold markets. Gulab Chand, it is 
proved, gambled heavily in these commodities and incurred huge 
losses. And it would be hard to discover any principle upon 
which the estate of his infant brother should be made liable to 
contribute. As my learned brother points out, even in the case 

(1) 26 A. L. J, R., 577 
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vA where the father is the managing member of the family gambling CIVIL 
debts which are treated as tainted with immorality do not bind 


the infant son. A fortiori they would not bind in the case where ie 
the managing member is a brother. i 
Prima facie, therefore, the debts which were liquidated in the v. 
present case by raising money on the mortgage of the 5th Decem- a 
ber, 1920 are not binding upon the minor appellant Ratan MURARJI 
Chand. amare 
Lindsay, J. 


The question then is whether the mortgagee, a third person, 
can insist that they are binding upon Ratan Chand’s interest in 
the ancestral family property mortgaged to him. He may do 
so if he makes the reasonable inquiries referred to in the well- 
known case of Hanuman Prasad Pande cited in the judgment of 
my learned brother. The evidence as to inquiry proceeds from 
the witness Ram Lal who as manager for the estate of the idol 
Sri Thakurji advanced the money. His statement does not in 
my opinion disclose that he made all necessary inquiries. He was 
told that Gulab Chand owed money to a number of creditors but 
there is nothing to show that he took the trouble to ascertain how 
this indebtedness had arisen or what was the nature of the deal- 
ings which led up to it. 

Ratan Lal appears to have relied mainly upon the circum- 
stance that the District Judge had given sanction to Gulab Chand 
as the certificated guardian of his minor brother to alienate the 
property to satisfy debts—and it is true that such sanction was, 
most unfortunately, given without any proper inquiry having 
been made by the District Judge. Indeed the whole business of 
guardianship was a blunder for Gulab Chand had no right what- 
ever to be appointed guardian of the property of his minor 
brother who was with him a member of a joint Hindu family. 
And Ratan Chand, the minor, is entitled to say that neither the 
‘appointment of Gulab Chand as guardian of his property nor the 
sanction to alienate the property given to Gulab Chand as such 
guardian can be relied upon by the mortgagee so as to bind him 
(Ratan Chand). . 


I come to the conclusion therefore that even on the assump- 
tion that debts incurred in connection with the starting of a new 
family business could be made binding upon the property of a ' 
minor member of the family the debts in the present case are, for 
the reasons just given, not so binding and*cannot be enforced 
‘under the decree obtained upon the mortgage of the 5th Decem- 
ber, 1920. 


By THE CouRT.—The appeal is allowed, the decree of the 
first court is set aside and the plaintiff’s suit for declaration is 
decreed with costs in both courts. 


Appeal allowed 
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CIVIL GHAFOOR KHAN AND OTHERS (Applicants) 
1928 VETSUS 
April, s EMPEROR (Opposite party) * 
VBANTRTI J. Legal _ Practitioners’ Act, section 36, sub-section (1)—Requirements 
~ WEIR, J. of—Compiiance with, what amounts to—Resolution by Bar Associa- 


tion declaring a person tout—LEvidential value of. 

Section 36, sub-section (1) of the Legal Practitioners’ Act 
simply requires that, a meeting of a Bar Association shall be 
specially convened, that only members of the Association pre- 
sent at the meeting can vote and that the resolution declaring 
any person a tout, shall be passed by a majority. These re- 
quirements cannot be affected or modified so as to make them 
vary according to the rules of different associations. 

A resolution by such an Association is merely evidence upon 
the value of which the judicial officer to whom it is sent must 
form his own opinion. When forwarding such a resolution, 
the secretary of an Association ought to state in his covering 
letter the total number of members belonging to the Association, 
the number of those who attended the meeting and the figures 
of the voting for and against the resolution—all of which are 
matters that affect the weight that should be given to it. 

CIVIL REVISION from an order of the Collector and District 
Magistrate of Cawnpore. 


A. Sanyal, for the applicants. 
Uma Shankar Bajpai, for the Crown. 
The judgment of the Court was delivered by 


War, J. WEIR, J.—This is an application for revision of an order of 
the Collector of Cawnpore placing the names of the applicants 
upon a list of touts in exercise of the powers vested in him by 
section 36 of the Legal Practitioners’ Act, 1879. This action 
was taken by him in consequence of a resolution passed by the 
Bar Association of Cawnpore, forwarding to him a list of per- 
sons, named by the Association as touts, which list included the 
names of all the applicants, and also of some other persons. All 
the applicants have objected to the action of the Collector on 
two, and only two, grounds; first, that the notice convening the 
meeting at which this resolution was passed was not sufficiently 
definite to comply wfth the explanation to sub-section (1) of 
section 36 of the Legal Practitioners’ Act, and, second, that the 

` meéting at which the resolution was passed was not held in 
compliance with the rules of the Association. We shall deal 
with these points separately. E 


As to the first, the explanation to section 36 runs as 


follows :— 
7 * Civ. Rev. No. 166 of 1927 


VOL. XXVI] HIGH COURT 791 


“The passing of a resolution, declaring any person to be or not to be 
a tout, by a majority of the members present at a meeting, specially 
convened for the puipose, of an association of persons entitled to practise 
as legal practitioners in any court or revenue office, shall be evidence 
of the general repute of such person for the purposes of this section ’’, 


It has heen argued on behalf of all the applicants that the 
meeting of the Association at which the resolution to which we 
have referred was passed was not a meeting “ specially convened 
for the purpose ”, because the notice summoning the special 
meeting only stated that the object was “to consider the tout 
evil”. In order to understand the meanmg which this notice 
would convey to the members of the Association concerned, it 
is necessary to narrate the history of the proceedings. Towards 
the end of the year 1926 the Collector wrote to the Secretary 
of the Bar Association inviting the Association to take steps “ to 
consider the tout evil”. On the 18th December, 1926, after 
receiving this letter, the Secretary issued a notice to the members 
of the Association summoning an extraordmary meeting of the 
Association to meet on the 6th January, 1927 “ to consider the 
tout evil and to suggest the names of touts”. A meeting of 
the Association was held on that date, and the members then 
present appointed a sub-committee consisting of the Secretary 
and six other members of the Association to investigate the 
prevalence of touting in Cawnpore, and to submit to the Associa- 
tion a list of persons whom the sub-committee considered to be 
acting as touts. On the 3rd February, 1927 that sub-committee 
presented to the Executive Committee of the Bar Association a 
list of persons whom it considered to be touts ; and the Executive 
Committee thercupon issued a notice to all “ resident members ” 
of the Bar Association, z.e., members of the Association resident 
in Cawnpore, summoning an extraordinary meeting of the Associa- 
tion for the r4th February, 1927 “ to consider the tout evil”. 
At that meeting the list of names prepared by the sub-committee 
of the Association was read out. If any member then present 
objected to the inclusion of any name, the name was, after dis- 
cussion, struck off the list,and the list as then amended was 
sent to the Collector, who, acting upon it, gave all the persons 
named in it an opportunity of appearing before him and showing 
cause why they should not be included by him ım a list of touts 
and excluded from frequenting the courts in Cawnpore. We 
think that the notice convening the meeting of the 14th February, 
1927 was, having regard to the previous proceedings, sufficiently 
explicit to convey to the members of the Association notice that 
the object of the meeting was to prepare a list of touts. This 
had been the object of the meeting which was held on the 6th 
January, and that meeting had appointed a sub-committee to 
report to another meeting of the Association, and to frame a 
list of persons suspected to be touts. Any member receiving 
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CIVIL the notice summoning the meeting for the 14th February must, © 

we think, have known that the object of that meeting would be, 

and could only be, to consider the report of the sub-committee, 

ett ‘ and to revise and otherwise deal with the list of names prepared 
by the sub-committee. 


Y. 5 
EMPEROR The second objection to the proceedings of the extraordinary 
Wer, J. meeting of the Bar Association held on the 14th February, 1927 

is that there.was not then present a quorum of the Association 

as required by its rules. Counsel for the applicants contends 

that the explanation to section 36 (1) of the Legal Practitioners’ 

Act requires that the meeting shall be “ a meeting of an associa- 

tion ” and, therefore, must be a meeting held in accordance with 

the rules of the association. His argument runs thus :—Rule 34 

of the Cawnpore Bar Association requires that “at all extra- 

ordinary. meetings one-third of the resident members shall form 

a quorum and if any general meeting is adjourned for want of a 

quorum, then for an adjourned meeting the presence of ten 

a members shall be sufficient to constitute a quorum ” ; and rule 

24 of the same rules provides that “ any member, who is three 
months in arrears with his subscription or other dues at the date 
of any meeting, shall not be permitted to take part, or vote at, 
such meeting”. On the rşth February, 1927 there were 90 
“ resident members ” belonging to the Cawnpore Bar Association 
Of these 66 were in arrears with their subscriptions or dues for 
three months or more, and 49 members attended the meeting of 
whom 22 were not in arrears. It has been argued on behalf of 
the applicants that for the purpose of determining the number 
necessary to form a quorum at an extraordinary meeting of the 
Association the whole number- of “ resident members ” of the 
Association, whether in arrears or not, must be taken (excluding, 
of course, former members whose names have been removed 
from the roll of members in consequence of a failure to pay 
arrears of subscription or other dues); and that, since only 22 
members who were notin arrears were present at the meeting 
on the 14th February, there was no quorum. We abstain from 
expressing any opinion about the- effect of rules 24 and 34 in 
relation to the domestic concerns of the Association, because 
that, in our opinion, is a matter with which we are not concerned. 
We think that rule 24 does not apply to this case and that the 
question whether the resolution of the 14th February, 1927 was 
or was not regularly passed must be determined by reference to 
the explanation to section 36, sub-section (1) of the Legal 
Practitioners Act and not by reference to rules, such as rule 24, 
which properly concern the internal management of the Associa- 
tion. The enactment which we have quoted does, no doubt, 
make membership of an association of legal practitioners a neces- 
sary qualification for voting on a resolution declaring any person to 
be a tout; and this may have been done by the legislature in order 
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to prevent disputes about questions such as the question whether 
a particular person was or was not piactising in a particular court 
or locality. But we do not think that the enactment goes beyond 
this. Itsimply requires that a meeting of an association shall be 
“specially convened ”; that only members of the association pre- 
sent at the meeting can vote; and that the resolution shall be 
passcd by “a majority”. These requirements cannot, in our 
opinion, be affected or modified so as to make them vary according 
to the rules of different associations. The. rules of one associa- 
tion might exclude from active participation in its affairs a member 
who was inarrears with his subscription. The rules of another 
might exclude sucha member if he was in arrears for not less 
than three months. The rules of another might exclude only 
such members as were in arrears fora year. Again, the rules of 
an association might require a particular quorum of members for 
an extraordinary meeting. That quorum might either be fixed 
by an absolute number, or by a proportion of the total member- 
ship; and, in the same way, the majority required by the rules 
might vary; but the Act only requires that “ members” shall 
vote, and that the resolution shall be passed by a simple majority. 
To take another instance, the rules of an association might 
permit voting -by proxy, whereas the explanation to section 36 
forbids voting in this manner. 


In the case before us due notice was given; 49 resident 


members out of a total of 90 such members attended the meeting; 
and in the case of all the applicants in this and in the connected 


cases the voting was unanimous. Whether some of the members ` 


of the Association had or had not paid their subscriptions, they 
would be equally capable of forming an opinion on the question 
whether the applicants were or were not engaged in touting. We, 
therefore, think that the Secretary of the Association was right 
in giving to every one on the roll of members an opportunity of 
attending the meeting of the 14th February, 1927; and that the 
Chairman was right in recording the vote of every member who 
was then present. Indeed, if this had not been done, the appli- 
cants might reasonably have complained that a voice which might 
have been raised on.their behalf had been silenced on grounds 
which did not in any way concern the merit? of the case. We 
wish to point out in this connection that a resolution such as 
that before us is merely evidence upon the value of which the 
judicial officer to whom it is sent must form his own opinion. 
The resolution does not of itself settle any question; it only sets 
the law in motion; and we think that, when forwarding such a 
resolution, the Secretary of an association ought to state in his 
covering letter the total number of members belonging to the 
Association, the number of those who attended the meeting and 
the figures of the voting for and against the resolution—all of 
which are matters which affect the weight that should be given 
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to it. Itis for this reason that we have dwelt upon these parti- 
culars in the present case. : 

We accordingly hold that the Collector was entitled to act 
upon the resolution as evidence that the persons whose names 
were included in the list sent to him were reputed to be touts. 
He considered separately the case of each of these persons, and 
gave them an opportunity of producing witnesses to refute the 
inference to be drawn from the inclusion of their names in this 
list. We, therefore, think that he acted within his jurisdiction 
and that there is no necessity for us to interfere in revision. 

Application rejected 


DURGA DAS (Defendant) 
Versus 
GORI MAL (Plaintiff)* 


-Civil Procedure Code (Act V of 1908), Order 27, rules 58 and 63— . 


Order dismissing objection on the ground of delay—Remedy by suit 
— Objector barred from raising claim in the capacity of defendant 
— Conclusiveness of order. ` 


An order dismissing an objection under the proviso of Rule 
g8 of Order 21 on the ground that it is filed intentionally or 
unnecessarily late, does come under Order 21, rule 6% and a suit 
to contest that order must be filed within a year. 


Gobardhan Das v. Makundi Lal, 1. L. R., 45 All, 438, 
Vankataratnam v. Ranganaya Kamma, I. L. R., 41 Mad., 985 
and Nagendra Lal Choudhry v. Fani Bhushan Das, I. L. R., 
4s Cal., 785, followed. Dial Chand v. Lachchman ngA, 
lr927] A. I. R., 680 and Juguli Kishore Marwari v. Ambtka 
Dube, 16 C. W. N., 882, Balmakund v. Saiyid Magsud Alt, 19 
O. C., 387, Nanhu vò Malloo, 44 1. C., 528, Raghunath Jha v. 
Birjnandan Singh, 31 I. C., 444 (Cal.), Chandra Bhushan 
Gangopadhya v. Ramkanth Banerjt, I. L. R., 12 Cal., 108 and 
Angan Lalv. Gudar Mal, I. L. R., 10 All, 479, referred to 
and distinguished. : 

The language in Order 21, rule 63 bars such an objector from 
raising again his claims to the property even though he may 
have come to occupy the position of a defendant. 

The alteration in the Civil Procedure Code is intentional and 
the intention of rule 63 is to include orders of summary rejection 
under the proviso to rule 58. 


SECOND APPEAL from a decree of BABU SHANKAR LAL, 


Additional Subordinate Judge of Saharanpur, confirming a decree 
of BABU SHEO NARAIN VAISH, Munsif of Havali. 


Syed Muhammad Husain, for the appellant. 
Nehal Chand, for the respondent. 


* S. A. No. 2129 of 1925 


\ 


4 VOL. XXVI] HIGH COURT © 795 
í 








d The judgment of the Court was delivered by CIVIL 
BENNET, J.—This is a second appeal in which the following 1928 
two points have been raised :— 
DURGA DAS 
(t) Is an order dismissing an objection under the eeu of v. 
Rule 58 of Order 21 on the ground that it is filed intentionally GORT MAI 


or unnecessarily late, an order which comes under Order 21, rule Bennet, J. 
63 and, subject to the result of any suit instituted under that rule, 
a conclusive order ? 


(2) Does such an order prevent the objector from raising a 
claim again in the capacity of a defendant ? 


The facts in the present case are as follows :— 


One Sarnam made an usufructuary mortgage of property in 
list (B) of the plaint with the appellant, defendant No. 1, Durga 
Das. The plaintiff-respondent obtained a simple money decree 
against Sarnam and in execution of that decree brought the 
property in list (A) to auction sale and purchased it himself. 
During the pendency of the execution proceedings Durga Das, 
the appellant, purchased the property on April 27, 1919 from 
Sarnam. The appellant filed an objection to the attachment and 
sale on the ground that he had purchased the entire mortgaged 
property. That objection was summarily rejected on 14th Sep- 
tember; 1920 on the ground that there had been unnecessary 
delay on the part of the objector in filing the objection. It is 
admitted that the objector did not bring any suit to ¢éontest the 
dismissal of his objection and the period of limitation of one year 
has long ago elapsed. It is claimed by the learned counsel for 
the appellant that the dismissal of an objection under the proviso 
of rule 58 of Order 21 does not come under rule 63 of that Order. 
For this purpose he relies on the wording of rule 63. We are 
unable to see that -there is anything in the wording of rule 63 
which supports this contention. He relied on the following 
authorities :-— 


Balmakund v. Saiyid Maqsud Ali('), Nanhu v. Matleo ©, 
Raghunath Jha v. Birjnandan Singh (*), Chandra Bhusan Gan 
padhya v. Ramkanth Banerji (*) and Angan Lai v. Gudar Mal 3). 


In none of these~cases is there any decision on a point similar 
to the present. Some of the cases were decided under the pre- 
vious Code in which the language was different as in the previous 
Code a summary rejection came under section 278 and such an 
order was not conclusive under section 283 because section 283 
specifically referred to orders under sections 280, 281 or 282. 
The rulings which have been quoted deal for the most part with 


(1) 190. C., 357 

(2) 441. C. 528 Nagpur Judicial Commissioner’ s Court 
(3) 31I. C., 444 (Cal.) 

(4) LL R., 12 Cal., 108 

(5) I. L. R., 10 All., 479 
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cases where the courts have held that the investigation was not 
properly conducted and therefore the order on the investigation 
would not be a proper order under Order 21, rule 63 None of 
these cases, therefore, is any authority for the proposition which 
the learned counsel for the appellant has placed before us. 


For the respondent reference was made to the ruling in 
Gobardhan Das v. Makundi Lal(*). In that case it was held that 
an order refusing to entertain an objection on the ground of it 
being too late does come under Order 21, rule 63 and a suit to 
contest that order must be filed within one year. This decision 
followed a Full Bench ruling of the Madras High Court in 
Vankataratnam v. Ranganaya Kamma(*). That Madras Full 
Bench ruling has also been followed in Nagendra Lal Choudhry 
y. Fani Bhushan Das(*). The Lahore High Court has also follow- 
ed this ruling in Dial Chand v. Lachchman Singh(*). We may 
also compare the ruling in Jugul Kishore Marwari v. Ambika 
Dube(*) where a claim was dismissed’ for default and it was held 
that rule 63 applied and that the only remedy-was to bring a suit 
and not by a further objection in execution. We agree with the 
reasoning-in the ruling of the Madras High Court and in Gobar- 
dhan Das v. Makundi Lal(°). It appears to us that the altera- 
tion in the Civil Procedure Code has been intentional and it is 
not by accident that Order 21, rule 63 does not specify. merely 
the rules which correspond to sections 280, 281 or 282 of the 
former Code. We consider that the intention of rule 63 is to 
include orders of summary rejection under the proviso to rule 58. 
It appears to us furthe- that a person against whom an order of a 
summary rejection under the proviso to rule 58 has been passed 
would have his natural remedy by filing a suit for declaration in 
the civil court. Such a sut undoubtedly comes under rule 63 
and the period of limitation which would apply to such a suit is 
one year under Article 11 of the Limitation. Act. The argument 


was addressed to us that such a suit would be filed under the ` 


provisions of section 42 of the Specific Relief Act but we do not 
consider that this argument is correct. _ . 


*On the second point, namely, whether an order summarily 
rejecting an objection under the proviso of Order 21, rule 58 pre- 
vents the objector from raising the claim again in the capacity of 
adefendant: it was argued that the effect of Order 21, rule 63 
andof Article 11 of the Limitation Act would merely be to bar 
the remedy and that tĦe objector would be debarred from taking 
any further part in execution proceedings, and if he did not bring 
his suit within one year he would be debarred from bringing a 
declaratory suit. And it was argued that where in a case such as 
the present the objector has come to occupy the position of a 


(1) ILL. R., 45 All, 438 (2) I.L, R., 41 Mad., 985 
(3) I. L. R., 45 Cal , 785 (4) [1927] A. I. R., 680 
(6) I. L. R., 45 All., 438 


(s) 16C, W N., 882 
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defendant, the objector would not be debarred from pleading his 
claims to tHe property. No doubt on general principles under 
section 11 of the Civil Procedure Code for a matter to be ves 
judicata it must have been heard and finally decided by a court. 
But the language in Order 21, rule 63 is different. That rule 
states that the result of the order is that subject to the result of 
any such suit the order shall be conclusive in regard to the right 
which tlie objector claims to the property in dispute. We consider 
that the language in Order 21, rule 63 does bar the objector from 
raising again his claims to the property even though he may have 
come to occupy the position of a defendant, otherwise we do not 
see what meaning is to be attached to the word “ conclusive ” in 
regard to the right which he claims to the property. 


For these reasons we dismiss the appeal with costs. 
Í - Appeal dismissed 


ARJUN (Plaintiff) 
VEVSUS 
MATHURA NATH AND OTHERS (Defendants) * 


Evidence Act (1 of 1872), section 41—Judgment determining question 
of adoption— Whether a judgment in rem. 


In a suit by thé nephew for the avoidance of a sale-deed 
transferring certain house property belonging to a Hindu joint 
family by the uncle on the allegation that the uncle was not 
competent during the minority of the plaintiff to make the 
transfer, the defence set up was that the father of the plaintiff 
had been given in adoption outside the family and the plaintiff 

-bad consequently lost all claim to the property in his natural 
family. .The concurrent finding of the two courts was that the 
adoption was valid and was proved. Ina previous judgment in 
a sult between the Lather of the plaintiff and the adoptive father 
it had however been held that no adoption had taken place. 


Held, that no judgment, except that passed by a court in the 
exercise of probate, matrimonial, admiralty or insolvency juris- 
diction, upon any matters indicated in section 41 of the Evidence 
Act can have the effect of a judgment zz rem and it would not 
be binding upon strangers. e., persons who were neither parties 
nor privies to the suit He/d, {urther, that there was nothing 
to preclude the trial court from going into the merits of the 
question of fact raised in the suit, namely, whether the adoption 
set up in defence had taken place. 


Varakalamma v. Anakala Naramma, 11 Mad. H. C. R, 276 
and Kankaiya Lal v. Radha Charan, 7 W. R., 338, referred to. 


SECOND APPEAL from a decree of BABU RAM SARAN DAS, 
*S. A. No. 2273 of 1925 
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CIVIL Additional Subordinate Judge of Muttra, reversing a decree of 
1928 BABU GOPAL CHAND SHARMA, Munsif. 
ARJÓN Narain Prasad Asthana, for the appellant, a 
v. . Uma Shankar Bajpai, for the respondents. ` t 
MATHURA f ; \ 
NATH The judgment of the Court was delivered by 
Sen, J SEN, J.—The relative position of the pane will appear from 
the following genealogical table :— : 
PODA 
| ` 
] | | | 
Gopal Chilua Satian Tıka 
Defendant alias 
No.1 Narain 
teal 
| | 
Padam Roopa Arjun 
Defendant Defendant Plaintiff 
No. 3 No. 4 


The property in controversy in this suit is a house which 
originally belonged to Poda the common ancestor. Gopal is the 
own brother of Tika. Tika is the father of the plaintiff and of 
the defendants Nos. 3 and 4. On the 6th of January, 1912 
Gopal sold the house to Mathura Nathji, the defendant No. 2, 
and the latter has remained in possession of this property since 
the date of the sale. Tika died about 17 years ago. The present 
suit was instituted on the 14th of February, 1924 for the avoid- 
ance of the sale-deed and for recovery of the possession of a half 
share in the house on the allegation that Gopal was not competent 
during the minority of the plaintiff and his brothers to transfer 
the property by sale to the defendant No. 2. 


The claim was resisted zzter alia on the ground that Tika had 
been transplanted from his natural family and had been given in 
adoption to one Gordhan, the maternal uncle of Tika. If that be 
so, Tika and the sons ‘of Tika including the plaintiff could not 
have any claim to the house in dispute which would remain the 

.property of Gopal and his brothers. There is a concurrent finding 
of the two courts that amongst the Chaubes there is a custom 
legalising the adoption of a sister’s son and in pursuance of the 
said custom Tika was taken in adoption by Gordhan. This isa 
finding of fact which cannot be assailed in second appeal. But 
the learned counsel for the appellant argues that it was not open 
to the courts below to arrive at this finding because of a judgment- 
in suit No. 156 of 1890 between Tika and Gordhan in which it 
was categorically held that Tika was not the adopted son of 
Gordhan. It is pleaded that the said judgment has the effect of 
a judgment zxter omnes and is conclusive against the whole world 
on a question of status. Prior to the passing of the Indian Evidence 
Act there was a cloud of controversy over the question whether 


Sè 
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a judgment determining the question of adoption was a judgment 
tn vem: There were however two important pronouncements made, 
one by: Halloway, J. in Yavakalamma v. Anakala Naramma(*) 
where 1t was decided that : 

“a decision by a competent court that a Hindu family is joint and un- 
divided, or upon a question of legitimacy, adoption, partibility of property, 
tule of descent in any particular family, 01 upon any other question of the 
same nature in a suit zgter partes, is not a judgment in rem or binding 


upon stranger, z e., persons neither parties to the suit nor privies ”, 


This was quoted with approval and adopted * by Peacock, C. J. 
in the well-known case of Kanhaiya Lal v. Radha Charan(’). 

The matter however has now been placed beyond the range of 
controversy by reason of the provisions of section 41 of the Indian 
Evidence Act. No judgment, except that passed by a court in 
the ‘exercise of probate, matrimonial, admiralty or insolvency 
jurisdiction, upon any matters indicated i in section 41 of the said 
Act, can have the effect of a judgment zw rem. 


We hold, therefore, that there was nothing to preclude the 
learned Additional Subordinate Judge from going into the merits 
of the question of facts raised in the case, namely, whether Tika 
was adopted by Gordhan. 


The various other pleas raised in the grounds of appeal have 
not been pressed. 


There is no force in this appeal and it is dismissed with costs. 


Appeal dismissed 
f1) ait Mad., H. C. R., 276 (2) 7 W. R., 338 


KRISHNA RAM AND OTHERS (Defendants) 
VEVSUS 
BACHCHOO LAL (Plaintiff) * 


Civil Procedure Code, section 52—Decree in terms of, when can be 
passed—Suit against father and sons of deceascd debtor—Section ° 
53, question of liability of Hindu joint family property undcr— 
Determinable by execution court. 


Where plaintiff sued the father and sons of his deceased 
debtor, on foot of a promissory note, it being admitted that 
the debtor and the defendants formed asjoint Hindu family 
but the lower court only decided that the debt was not tainted 
with immorality and passed a decree against all the defendants, 
held, that a decree in terms of section s2 of the Civil Procedure 
Code may be passed against the sons and it would be for the 
execution department to decide whether the joint family pro- 
‘perty was such as would be liable under the Hindu Law for 


* Civ. Rev. No. 57 of 1928 
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S 
Cine the payment of the debt of a deceased ancestor. Se 
1928 -CIVIL REVISION from an order of BABU KALI DAS BANER- 
i Ji, Judge, Small Cause Court of Allahabad. 
KRISHNA : : : 
RAM Kailas Nath Katju, for the applicants. 
“BACHCHOO Kamla Kant Verma and Baijnath Sahai, for the opposite 4 
‘Lat party. f 
The following judgment was delivered by 
Dalal, J. DALAL, J.—The plaintiff sued the father and sons of his 


deceased debtor on foot of a promissory note. It is admitted 
that Vishnu Ram debtor and the defendants were members of a 
joint Hindu family. The learned Judge`has not decided that the 
debt was incurred on behalf of the family by Vishnu Ram ior 
the benefit of the family. He has, however, held that the debt 
was not tainted with immorality, so it would be the pious duty 
of the sons to pay it. The father, however, cannot be held 
liable. A decree in terms of section 52 of the Code of Civil 
Procedure may be passed against the sons. 


i A question was raised in this Court whether liability such as 
is enunciated in section 53 would arise of a jomt family property 
in the hands of the minor sons to pay'the debt. In'my opinion 
that question does: not arise in original proceedings prior to the 
passing of the decree. A decree may be passed under the pro- 
visions of section 52, and it will be for the execution department 
to decide whether the joint family property is such as would be 
liable under the Hindu law forthe payment of the debt of a 

z deceased ancestor. 


I set aside the decree of the trial court and pass a decree 
against Lallu and Bachcha, defendants, under the guardianship 
of Krishna Ram, for the payment of the sum claimed in the 
plaint as legal- representatives of Vishnu Ram out of the pro- 
perty of the deceased The question whether the joint family 
property in their hands would be liable under section 53 for the 
payment of the debt is a question. that is kept pending to be 
_ decided in the execution department 


= Parties shall bear their own costs here. In the trial court 
the plaintiff will 1ecover his costs, which will be included in the 
decree, from the defendants Lallu and Bachcha minors. 


Application allowed 


` 
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‘SECRETARY OF STATE FOR INDIA IN COUNCIL, 
THROUGH THE AGENT, E. I. Ry., (Defendant) 


VEVSUS. 


ANANT RAM CHOPRA $9 (Plaintiff) * 


Railways Act (IX of 1890), section 54 (2)—~Railway administration's 
power to make rules under, with respect to despatch of goods at tts 
own risk—Validity of ritles—Proper test of. 

The proper test for determining as to whether a particular 
rule made by a railway administration is or is not valid, ıs to 
see whether that rule framed is a reasonable one and is not 
inconsistent with the Indian Railways Act. There is nothing 
in the Act that prohibits a railway administration from insisting 
on a particular mode of packing, if consignments ‘are to be 
despatched at its own risk. The fact that another mode of 
packing is as secure as the one enjoined by a rule framed by the 
railway administration is irrelevant for the purpose of deter- 
mining the validity of that rule. Me . 

Jobim Singh Kotary v. The Secretary of State for India, 
I. L. R., 3r Cal., 951, followed. 

SECOND APPEAL from the decision of the District Judge of 

Aligarh. í 
G. W. Dillon, for the appellant. 

Panna, Lal, for the respondent. 
The following judgment was delivered by 


IQBAL AHMAD, J.—This is a defendant’s appeal, and arises 
out ot a suit brought by the plaintiff-respondent for a declaration 
that a rule, recently introduced by the authorities of the East 
Indian Railway, providing that a consignment of locks of less 
than one maund in weight can only be booked at railway risk, if 
it is packed in a 3 inch thick wooden box, with two wooden 
battons on each of the four sides and, further,.if the box is also 
secured with wire-bands of which the centre one is sealed by the» 


‘despatcher, is illegal, w/tra vires and unenforceable, and that the 


defendant railway has no right to refuse to book at railway risk 
consignments of locks packed securely in an iron box or other- 
wise. The plaintiff also prayed for an injunction restraining the 
Railway Company from enforcing the rule nated above, 


The plaintiff’s case was that he and other Aligarh lock mer- 
chants used to despatch consignments of locks of less than a 
maund in weight packed in iron boxes, and that the mode of 
packing: adopted by them was comparatively more secure than 
that prescribed by the railway authorities, and that the railway 
i *S. A. No. 1443 of 1926 : 

IOI 
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CIVIL administration was not competent to prescribe a particular method 
of packing as a condition precedent to the booking of consign- 


192 $ ri 
— ments at railway risk 
SECRETARY í ; ; 7 
OF STATE The defence to the suit was that the suit was not maintain- 


FOR INDIA able, that the method of packing adopted by the lock merchants 
= eae of Aligarh was insecure, and gave opportunities for various acts 
Tue AGENT Of fraud being committed, resulting in claims being made against 

E.I. RY, the railway administration and that the rule in question was 
AnanrRam framed in the exercise of the powers vested in a railway adminis- 


Cuopra tration by the Indian Railways Act and was perfectly valid. 


< Jgbal The trial court held that the iron packing employed by the 

Ahmad, J. Aligarh merchants was as good as the wooden packing now re- 
quired by the new rules, and that in making the new rule, the 
railway administration was actuated more by a consideration of 
its own interests than those of lock merchants, and that the rail- 
way authorities have no right to refuse goods which are properly 
packed, and cannot enforce a rule requiring that the goods must 
be packed only in a particular manner. On these findings it 
passed a decree in the plaintiff’s favour in terms of the reliefs 
prayed for in the plaint. l 


On appeal by the defendant the decision of the trial court 
has been affirmed by the lower appellate court. 


I am unable to agree with the decisions of the courts below. 

It is no doubt true that the Railway Company is common carrier 
and is bound to accept consignments for despatch; but if the 
consignments are despatched at railway risk, it is entitled to take 
reasonable precautions to protect itself from loss. A railway 
administration is authorised by section 54(1) of the Indian Rail- 
g ways Act (Act IX of 1890) to impose, subject to the control of 
the Governor-General in Council, conditions not inconsistent with 
the Act or with any general rules thereunder “with respect to 
the receiving, forwarding or delivering of any animals or goods”. 
It is maintained by the learned counsel for the defendant-appel- 
lant that the rule, the validity of which is assailed by the plaintiff- 
-respondent, was made in pursuance of the powers vested in a 
railway administration by section 54 of the Indian Railways Act, 
and that the rule is not inconsistent with the Act or with any 
general rule thereunder and as such is perfectly valid. It is 
argued by the learned counsel for the respondent that the rule 
in question is inconsistent with section 72 of the Indian Railways 
Act, as that rule is calculated to limit the responsibility cast on a 
Railway Company as a common carrier by that section. Sec- 
tion 72 of the Indian Railways Act deals with the measure of the 
general responsibility of a railway administration as‘ a common 
carrier of animals and goods, and provides that agreements pur- 
porting to limit that responsibility are void, unless signed by or 
on behalf of the person sending or delivering the goods and are 
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in a form approved by the Governor-General in Council. It is 
nowhere provided by section 72 of the Indian Railways Act that 
a railway administration is not entitled to impose conditions as 
regards the form of packing as a condition precedent to the 
acceptance of goods by it for carriage at its own risk as a common 
carrier. It is bound to accept consignments for despatch, but it 
is entitled to impose reasonable conditions for the purpose of 
protecting itself from loss. If such conditions are not complied 
with by the consignor, it may refuse to accept the consignment 
at itsown risk.. But even then it will be open to the con- 
signor to despatch the same at his own risk. As was pointed 
out in the case of Jobim Singh Kotary v. The Secretary of State 
for India(*) that 

“a Railway company has cast upon it by section 72 of the Indian Railways 

Act the duties of an ordinary bailee, but it may determine the conditions 

under which those duties may vest’’. 

It appears to me that the proper test for determining as to 
whether a particular rule made by a railway administration is or 
is not valid, is to see whether that rule framed is a reasonable 
one and is not inconsistent with the Indian Railways Act. There 
is nothing in the Act that prohibits a railway administration trom 
insisting on a particular mode of packing, if consignments are to 
be despatched at its own risk. The fact that another mode of 
packing is as secure as the one enjoined by a rule framed by the 
railway administration appears to me to be irrelevant for the pur- 
pose of determining the validity of that rule. The learned 
Munsif has pointed out in his judgment that if the rule in ques- 
tion is held to be valid 

‘there will be nothing to prevent it (railway company) from next ruling 

that the locks will be carried by-it at its risk only if they are packed in 

crocodile suit cases”. 

Such a rule, if framed by the railway administration, will un- 
doubtedly be invalid as it will be calculated to unduly limit the 
duty that the law casts upon the railway administration as that 
of a common carrier. The rule now in question does not appear 
to me to be one that the railway administration was not autho- 
rised to make by virtue of the powers vested in it by section 54 
of the Indian Railways Act and, as such, in my judgment, the 
courts below were wrong in decreeing the plaintiff’s suit. 


The result is that I allow the appeal, set aside the decrees of 
the courts below and dismiss the plaintiffs suit with costs in 
all courts. 

Appeal allowed 
(1) I. L. R., 31 Cal., 951 
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MADAN MOHAN GARGH (Plaintif) 
versus 
MUNNA LAL AND OTHERS (Defendants) * 


Agreement between parties asking Judge to decide case after inspection 
of locality—Parties agreemg to abide by decisionr—Subsequeni 
application by one party for transfer of case—Agreement binding— 
Court agreeing to actas arbitrator without Government’ s permission, 
effect of. 

Where, in a case in which the ownership of two adjoining 
houses was in dispute, during the examination of one witness 
{or the applicant, the parties put in a petition before the trial 
Judge to the effect ‘‘ that the court may pass any decision it 
liked after inspecting the locality in the presence of parties and 
their pleaders’’ and the Additional Subordinate Judge inspected 
the premises and called for certain documents and on the follow- 
ing day, heard arguments on points of law, but before judg- 

~ ment was delivered, applicant apphed to the High Court for 
transfer of the case, edd, that the conduct of the Judge had 
not been of a kind which would justify the High Court in 
taking the trial of this case out of his hands nor should the 
applicant be given an opportunity to repudiate the agreement 
which he made with the respondents. 


Burgess v. Watson, [1896] A. C., 136 at 138, White v. The 
Duke of Buccleuch, L. R.. x H. L., (Scotch), 70, Himanchal 
Singh v. Jatwar Singh, I.L R., 46 All., 710, Rem Sunder 
Misra v. Jat Karan Singh, 1. L. R., 47 Al, 456, Seda Ram v. ~ 
Piare Lal, I. L. R., 47 All., 921 and Bustros v. White, L. R., 
1 Q. B. D., 423, referred to. 

Government regulations by which officials are forbidden to 
act as arbitrators without having first obtained permission from 
Government do not constitute a rule of procedure applying to 
the trial of suits in the Civil Courts of these provinces. 

MISCELLANEOUS. Application for transfer. - 


Kailas Nath Katju, Iqbal Ahmad, Narain Prasad Asthana, 
S. B. Johari and Ambika Prasad Pandey, for the applicant 


S. C. Das, for the opposite parties. 
The following is the Referring Order :— 

DALAL, J.—I certify this to be an application which shall be heard by 
a Bench of two Judges. 

This is an application for transfer of a certain suit fromthe court of 
the Additional Subordinate Judge of Agra. On 14th February, 1928 the 
parties put in a petition before the Judge of that court to the effect 
that the court may pass any decision it liked after inspecting the locality 
in the presence of parties and their pleaders. Subsequently the plaintiff 
Madan Mohan Garg was dissatisfied with certain actions taken by the 

* Civ. Misc. No. 193 of 1928 
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‘Additional Subordinate Judge, and applied to this Court for transfer of 
‘the case. The question is whether such an application can lie. It 1s 
argued on behalf of the opposite party that the application of the 14th 
February,-1928 was in the natuie of a compromise, and, therefore, the 
suit must be decided in accordance with the terms of the compromise. 
and, cannot be transferred to any other court. A Bench ruling of Sita 
Ram v. Pure Lal, I. L. R., 47 All , 921, was quoted. If the application 
1S a compromise, the argument will be sound. On the other hand, the 
arrangement may be interpreted into one under which the Additional 
Subordinate Judge was appointed an arbitrator. In that case as no 
permission of Government was obtained the Judicial Officer cannot act 
as an aibitrator, and this Court will have jurisdiction to transfer the suit 

‘ from his court if this Court liked to do so. The question is not free 
fiom difficulty aud personally I am not in favour of courts accepting an 
agreement of parties leaving the matter entirely to the court’s discretion. 
The record of the suit shall also be sent for. 


The-judgment of the Court was delivered by 


WEIR, J.—This is an application to have three suits now 
pending before the Additional Subordinate Judge of Agra trans- 
ferred to another court. It has been sent to us for hearing by 
the Judge (Dalal, J.) before whom it originally came, -his reason 
being that on one view of the case the Additional Subordinate 
Judge might be held to have consented to act, and to be acting, 
as an arbitrator between the parties, and to have thereby con- 
travened certain Government regulations by which officials are 
forbidden to act as arbitrators without having first obtained per- 
mission from Government. It is admitted that no such permission 
was obtained in the present case. 


We may say at once that, in our opinion, the existence of 
these regulations should not influence us in deciding this case. 
‘They are departmental regulations for the breach of which (if 
there has been a breach), the Judge can be taken to task by his 
superior officers; but the regulations do not constitute a rule of 
procedure applying to the trial of suits in the civil courts of these 
provinces. We, therefore, have to see whether there is anything 
in the conduct of the Additional Subordinate Judge which would 
justify usin taking the trial of these three suits out of his hands 
and sending them to another Judge for trial. 


The facts of the case, so far as they are material, are these. 
A house owned by the ‘applicant, and another owned by the res- 
pondents adjoin, and were originally in ‘the same ownership. 
Two suits relating to these houses were brought by the respond- 
ents against the applicant in the court of the Munsif of Agra in 
1927, and while they were pending the’applicant brought another 
suit No. 5 of 1928, against the respondents in the court of the 
Subordinate Judge of Agra. This suit also related to the same 
two houses, and, according to the applicant’s affidavit, was brought 
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“ to check the, opposite party from unauthorised encroachments 
and also to save the applicant’s rights of easement etc”. The 
three suits were subsequently transferred to the Additional 
Subordinate Judge of Agra with a direction that they should be 
tiied together. 


When they came up for hearing on the 14th February of the 
present year, after one witness for the applicant had been ex- 
amined, or during the examination of that witness, the parties 
entered into the following agreement, which was executed by 
them and placed on the record of the court :— 

t The court may now make an inspection of the locality in the presence 

of the paities and their pleaders and give any decision which may be 

deemed proper by seeing its condition. The parties aie not willing to 
produce any oral evidence, nor do they rely on documentary evidence 
produced by them. If the court desires, it may inspect any papers for 
decision of this case. The parties will have no objection whatsoever to 
the said decision.”’ 
The learned Additional Subordinate Judge consented to act on 
this agreement. He inspected the premises and called for certain 
documents. On the following day, że., February 15, he. heard 
arguments on certain points of law including questions of res 
judicata and of limitation. After this the suits were set down 
for judgment on the 16th, but before judgment was delivered the 
applicant, on the 17th, applied for a postponement to enable him 
to apply to this Court to have the cases transferred to another 
Judge. The Additional Subordinate Judge granted this post- 
ponement on certain terms, and, without delivering judgment, 
placed the judgment which he had written ina sealed cover to 
await the result of this application for transfer. 


In Burgess v. Watson (') Lord Halsbury, L. C., said : 

“It has been held in this House that where, with the acquiescence of 
both parties, a Judge departs from the ordinary course of procedure and, 
as in this case, decides upon a question of fact itis incompetent for 
the parties afterwards to assume that they have then an alternative mode 
of proceeding, and to treat the matter as ifit had been heardin due 


course ” 

The same rule has been laid down by the House of Lords in 
White v. The Duke of Buccleuch (*), and several other cases, 
laying down the law in the same way, are referred to in the judg- 
ment of Lord Watson, In none of these cases did the House of 
Lords say anything to suggest that it is improper for a Judge to 
try a question of fact by some method other than that prescribed 
by the law governing his court, if the parties request him to do 
so. Nor was the propriety of such a course questioned in Himan- 
chal Singh v. Jatwar Singh (°) or in Ram Sunder Misra v. Jai 


(1) [1896] A. C., 136 at 138 (2) L. R., 1 H. L., (Scotch), 70 
(3) L L. R., 46 All. 710 
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Karan Singh (+): or in Sita Ram v. Piare Lal (*). Each of 
these three cases was tried by a Bench of two Judges, and ‘the 
facts of the last’ of them closely resemble those of the present 
case. In the case before us the learned Additional Subordinate 
Judge was entitled to inspect the premises if he wished to do so. 
(see Order XVIII, rule 18); and the situation, so faras the inspec- 
tion of the premises is concerned, is much what it would have 
been if the parties had invited the Judge to inspect the premises, 
and, after he had done so, had told him that they did not propose 
to call any evidence concerning the situation and condition of the 
premises, but left questions of fact to be decided by him on the 
basis of his own observations. 


So far as the selection of documentary evidence is concerned, 
the case of Bustros v. White (?) seems to us to be in point. That 
case related to discovery of documents. It was decided by a 
court of appeal consisting of 8 Judges, and the judgment of the 
court was delivered by Jessel, M. R At the end of his judgment, 
at page 427, the Master of the Rolls says : 

“ We are not willing to part with this case without saying a word or two 

as tothe practice which has hitherto prevailed in Chambers in cases 

where affidavits have been produced toa Judge which appeared to be 
defective ; and whee, at the desire of both parties, and witha view of 
avoiding the delay and expense which might be occasioned by allowing 
the matter to stand over for the production of a further affidavit. the 

Judge has taken upon himself the trouble and responsibility of looking 

into the documents and deciding whether they ought to be produced 

We donot desire to put a stop to that practice, but we think it should 

be known that where that practice is adopted, itis not competent to 

either party afterwards to question the decision of the Judge in a court 

of appeal ’’. - á 

We, therefore, think that the conduct of the Additional 
Subordinate Judge has not been of a kind which would justify 
us in- taking the trial of these suits out of his hands, and we also 
think that on an application of this kind we ought not to take a 
course which would enable the applicant by a side wind to repudi- 
ate the agreement which he made with the respondents. The 


application is dismissed with costs. - 
Application dismissed 


(1) I.L. R ,47 All., 456 
(2) I. L. R, 47 All, 921 
Š (3) L. R. 1 Q.B. D., 423 
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SHEOPAL SINGH (Defendant) 
f versus ` 


DURGA PRASAD (Plaintiff )* 


Small Causes Courts Act, Schedule IT, Article 31—Jurisdictron, 


question of—Suit for accounts— What does not amount to. 

A suit for accounts is one where a preliminary decree for 
accounts is necessary and it is necessary for the court to call 
upon the defendant to render accounts. A suit does not be- 
come one for accounts simply because accounts have to be 
taken before a balance due from the defendant to the plaintiff 
can be discovered. 

Kshetranath Banerji vw. Kaltdasr Dast, 27 C. L. J., 96, 
referred to. 

CIVIL REVISION from an order of BABU KAULESHWAR 
NATH RAI, Judge of Small Cause Court, Cawnpore. 


Narmadeshwar Prasad Upadhia and Surendro Nath Verma, . 


for the applicant. 

Shambhu Nath Seth, for the opposite party. 

The following judgment was delivered by 

DALAL, J—The grounds of revision contained in the appli- 
cation are, í 

(1) That the suit was not cognisable by the court of Small 
Causes, and 

(2) That the Small Cause Court Judge had made so many 
slips in the record and the decision that he could not. have 
brought his mind to bear on the facts of the case. - 

Various decisions were quoted before me. The suit was 
brought by a plaintiff to recover a fixed amount in excess of the 
value of the goods supplied by the defendant to him, and for 
which he had made payments in advance. It was argued here 
that this was a case for accounting, and removed from the juris- 


‘diction of the court of Small Causes under article 31 of the 


second schedule of Small Causes Courts Act. A suit for an 
account is removed from the jurisdiction of that court. The 
question is whether this is a suit for account. Most of the rulings 
referred to above deal with the particular facts of the case. The 
judgment of Mukerjee, J. in Kshetranath Banerji v. Kalidasi 
Dasi (+) deals with the matter more generally than will be found 
in most of the other rulings. According to the learned Judge, a 
suit does not become: one for accounts simply because accounts 
have to be taken before a balance due from the defendant to 


* Civ. Rev. No. 61 of 1928 
(1) 27 C. L. J., 96 
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rate plaintiff can be discovered. This appears to be true, be- CIVIL 


cause otherwise every time a court bas to make an addition or 1928 
subtraction the suit is turned into one of accounts and every — 
money suit would be taken out of the cognizance of the cout of pe 
) Small Causes. If there is a debt of Rs. 100 and Rs. 50 have v. 
been paid, the necessary arithmetical problem will be involved ae 


of deducting Rs. 50 from Rs. 100, but for that reason the suit cei 
cannot be turned into one for accounts. A rule was laid down Dalai, / 
by the learned Judge that there cannot be in essence a suit for 
accounts by the plaintiff against the defendant unless the defend- 

ant is under a liability to render accounts to the plaintiff. More 
properly a suit for accounts will be one where a preliminary 

decree for accounts will be necessary, and it will be necessary 

for the court to call upon the defendant to render accounts. The 

present suit is a suit for the recovery of money and prima facie 

one with which a Court of Small Causes can deal. In the pre- 

sent case il appears that every transaction between the parties 

was separately dealt with, and the defendant became liable to 

repay the sum which he had received,in excess of the price 
ultimately fetched by any one consignment delivered by the 
defendant to the plaintiff. I think that cognizance was rightly 

taken by the lower court. 


The defect is in the copy of the judgment, and not in the 
proceedings of the trial court. The defendant absented himself 
at first and that portion ot the order has been amalgamated 
wrongly in the copy with the final judgment. Subsequently the 
defendant did put in an appearance, and a proceeding was re- 
corded on 16th December that the only point in dispute between 
the parties was whether the plaintiff had or had not paid 
Rs. 578-10-9 to the defendant for a particular consignment on 
23rd December, 1925. This is the matter referred to in issue 
No. r where the word “ interest ” is wrongly written for “ defend- 
ant” by the copyist. The issue properly was whether the 
defendant was paid Rs. 578-10-9 on the 23rd December, 1925, 
and the reply of the court, which amounted to a finding of fact, 
was that the defendant was so paid. No argument against suche 
a finding can be heard in revision. The lower court has dealt 
with the case properly, and there is no reason to believe that the 
Judge did not bring his mind to bear on the issues arising in the 
case before him. 


I dismiss the application in revision with ‘costs. 
Application dismissed 
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DEHRA DUN MUSSOORIE TRAMWAY Co. LTD., (IN 
LIQUIDATION).—IN THE MATTER OF* 


Companies Act (VLI of 1913), sections 179, clauses (a) and (1), 152 and 
234—Offictal Liguidator—No powcr to refer matter in dispute to 
private arbitrolion 

Under the Indian Companies Act an official liquidator can- 
not refer a matter in dispute to private arbitration even with 
the sanction of the court. Sections 179, clauses (a) and (2), 
152 and 234 of the Act do not provide for any such power 

Van Den Hurk v. R. Mariens and Co Lid., in liguidation, 
[r920] 1 K. B, 850, referred to. 

Sir Tej Bahadur Sapru and Ladi Prasad Zutshi, for the 
Allahabad Bank, Ltd. 

Narain Prasad Asthana, (Official Liquidator) , for the Com- 
pany. 

The following judgment was delivered by 

MUKERJI, J.—This is an application, filed on 18th of May, 
1928, in chambers, by one of the official liquidators, Mr. Asthana, 
for Dehra Dun Mussoorie Electric Tramway Co. Ltd (m liquid- 
ation) and Mr. Ladli Prasad representing the Allahabad Bank, 
Ltd. 

It appears that a few months back the liquidators obtained 
permission from Ashworth, J to institute a suit against the 
Allahabad Bank, Ltd., for recovery of over two lakhs of rupees’ 
on certain grounds. The liquidators and the Allahabad Bank 
now desire that the difference between them should be settled 
by a private arbitration of two gentlemen,’ one nominated by each 
of the parties and mentioned in the application. 


The first question that arises is whether the Companies Act 
permits such a reference to arbitration by official liquidators, even 
with the sanction of the court. I heard Sir Tej Bahadur Sapru 
.representing the Allahabad Bank, Ltd , and Mr. Asthana, one of 
the official liquidators, in support of the application. Both the 
learned gentlemen expressed their view and submitted certain 
arguments that a reference to private arbitration was permissible 
under section 179, clauses (a) and (2) of the Indian Companies 
Act.. I deffered pagsing orders till I had carefully considered 
the matter, with the help of the arguments advanced before me. 


It is to be noticed that section 179, by itself, does not make 
any mention of reference to arbitration. Clause (a) permits the 
liquidator to institute or defend any suit or prosecution or other 
legal proceeding civil or criminal. A reference to private arbitra- 
tion does not come within any of the expressions used in the 

*Misc. Case No. 96 of 1926 


\ 


3 


7 


r 
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clause. The clause (2) is in general terms and permits a liquida- 
tor to “do all such other acts as may be necessary for winding up 
the affairs of the company and distributing its assets”, with the 
sanction of the court. This omnibus clause was undoubtedly 
meant to signify that besides the powers expressly given in 
clauses (2) to (4) such other powers as may be necessary for 
winding up the affairs, may be exercised. I do not think that 
when an express mention of power to institute or defend suits 
or legal proceedings is made, the general rule may be construed 
as including a power to refer to private arbitration. 


Reference was made to section 152 of the Act which gives 
a company power to refer to arbitration. There the rule is limit- 
ed to a reference under the Indian Arbitration Act. A reference 
under Schedule 2 of the Civil Procedure Code is not mentioned 
there. Then the powers which a living company may possess 
may not be co-extensive with the powers to be exercised by the 
liquidators. The directors of the company are supposed to know 
their own business, being business men, while an official liquidator 
is very often.a new man, unconnected with the business carried 
on by the company. His knowledge and information of men and 
things is not likely to be co-extensive with similar knowledge of 
the directors. It, therefore, does not follow that because a living 
company is allowed to refer matters in difference to arbitration 
in a particular way, that an official liquidator is allowed to make 
a reference to private arbitration. : 

A reference to section 234 of the Indian Companies Act will 
show that the liquidator, with the sanction of the court, may 
compromise certain claims, against the company and outstanding 
in favour of the company. It is, therefore, significant that while 


_ the Act deals with a power of compromise in the arbitrator, it 


makes no mention of his power to make a reference to arbitration. 
The reason for this omission may be this. In the case of a com 
promise the court has the actual terms before it and may be in 
a position to see whether the terms should be accepted or not. 


In the case of arbitration by private gentlemen the whole matter . 


is left in the dark, however eminent and learned the arbitrators 
may be. The arbitration shuts out all controversy for ever and, 
in the case of even obvious mistakes by arbitrators, no remedy 


-by way of appeal is available. It is true that no official liquidator 


or the court controlling his actions may foresee what decision a 
court, to which the official liquidator may resort, will give. But 
then, proceeding for redress to the court is a legitimate process 
which can never be objected to on any principle. In an ordinary 
case of arbitration, the parties are supposed to know their own 
minds and, acting as they do in their own interest, are held 
precluded from questioning the decisign, however wrong or in- 
equitable it may be. The liquidator acts not on “his own behalf 
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_ CIVIL but in the interest of a large body of men. It can therefore be 
1928 easily conceived that the legislature did not think it proper that, 
even with the sanction of the court, the liquidator may be per- 
DEHRA mitted to choose his own court, in the place of the regularly A 
DUN 5 2 ; t 
Mussoorie constituted courts. This may be a solid reason why the Com- ` 
T panies Act makes no mention of a power to refer to arbitration 
o. LTD. 


Sor in the case of an official liquidator. The Act does refer to 
Mukery, J. ‘arbitration’ and ‘compromises’ and it is therefore not open to 
us to suppose that it was a matter of pure omission, through in- 
advertence, that reference to arbitration was not one of the 

powers granted to the liquidator. 


It has been held that suits instituted under section 92 of the 
Civil Procedure Code cannot very well be made the subject-matter 
of private arbitration. The principle on which this conclusion 
was arrived at equally applies to a case of this nature. 


I asked Sir Te] Bahadur Sapru if he could cite any authority, 
English or Indian, establishing the power of an official liquidator 
to refer a matter in dispute to private arbitration with the sanc- 
tion of the court. He frankly admitted that he did not come 
across any such authority. He also assured me that he did not 
come across any authority which might go against the existence 
of such power. But only an affirmative authority can be of any 
use in the present instance, and nol the absence of authority to 
the contrary. In the course of my study I came across the case 
of Van Den Hurk v. R. Martens & Co. Ltd., in liquidation (?).- 
In this case the controversy was about costs and whether costs 
should be paid by the liquidator in person or whether it should 
come out of the assets. There is some reference in this judgment 
to arbitration but it is not clear whether the arbitration was after 
the company went into liquidation or whether an arbitration was 
pending when the company went into liquidation. There is no 
discussion in the Case as to liquidators’ power to refer to pri- 
vate arbitration. I do not therefore find this case to be of any 
guidance to me. 


+ Looking from all points of view it appears to me that I should 
not permit the official liquidators to refer the present dispute to 
private arbitration. I accordingly refuse the application. 


I may point out that, in any case, the present application 
could not be granted except to authorise the official liquidators 
to execute an ‘agréement of a reference to arbitration’ jointly 
with the Allahabad Bank. The present application is framed as 
if a suit is already pending in this Court and a reference is to be 


made, in the suit, under paragraph 1 of Schedule 2 of the Civil 
` Procedure Code. 


The sanction to institute the suit was given sometime back 
(1) [1920] 1 K. B., 850 
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and if will be the duty of the official liquidators to institute the 
suit forthwith. Question of limitation may arise ın the case and 
the liquidators must bear the responsibility if, owing to delay, any 
portion of the claim be lost. 


Application refused 


CHIRANJI LAL 
. VEVSUS 4 
EMPEROR* 


Criminal Procedure Code (Act of 1898 as amended in 1923), Part IV, 
section rOS—Prevention of offences—Inapplicability of, to cases 
‘where substantive offence committed and no evidence of repetition of 
offence. 

To take proceedings under section 108 of the Criminal Pio- 
cedure Code there ought to be evidence that, 1f not prevented, 
the person accused would continue to act in the way in which 
he had done. 

Where the applicant had committed one particular offence at 
one particular time under Sec. 153A, I’énal Code, and there 
was no evidence of his having done so before, or of his having 
an intention of doing so in the immediate future, Ae/d, that 
applicant’s conviction under section 108 of the Ciiminal Proce- 
dure Code was not legally justified and, therefore, ıt should be 
set aside. 

CRIMINAL REVISION from an order of P. C. PLOWDEN ESQ., 

Sessions Judge of Bareilly. 


` Shambhu Nath Seth, for the applicant. 


M. Waliullah (Assistant Government Advocate), for. the 
Crown. 


The following judgment was delivered by 


DALAL, J.—In my opinion Chiranji Lal was wrongly pro- 
ceeded against under section 108 of the Code of Criminal Proce- 
dure when he ought to have been prosecuted under section 1 53A 
of the Indian Penal Code. The facts found by the Subordinate 
Courts are that on one and only one occasion Chiranji Lal, who is 
Assistant Secretary of the Arya Samaj at Bareilly, gave out to 
the peon of the society certain notices to be affixed publicly in 
the City of Bareilly, the contents of those notices being such as to 
promote feelings of enmity or hatred between Mohammedans and 
Arya Samajists. Part IV of the Criminal Procedure Code is 
headed ‘‘Prevention of offences’. It does not provide for 
punishment of offences already committed. That part of the 

*Cr. Rev. No. 281 of 1928 ` 
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Criminal Procedure Code deals with steps to-be taken to prévent 
offences in future. The judgment of neither subordinate court 


gives any indication of Chiranji Lal having ever before dissemi- - 


nated such literature, or of any fear that he would do so in future 
unless bound over and prevented. It is obvious to me that pro- 
ceedings. were taken under section 108 of the Criminal Proce- 
dure Code to avoid the trouble and possible refusal of Govern- 
ment to prosecute under the provisions of section 153A of the 
Indian Penal Code. When the law has provided certain sanctions, 
it cannot be permitted that the same action may be taken without 
sanction by adopting a different course. Chiranji Lal at once 
admitted that he had given out the notices for public circulation 
and pleaded that he had not read them before giving them out. 
This is not the spirit of a man prepared to do an undesirable act 
at any cost. To take proceedings under section 108 of the 
Criminal Procedure Code there ought to be evidence that, if not 
prevented, the person accused would continue to actin the way 
in which he had done. The words of the section are “disseminates, 
or attempts to disseminate’, and do not cover only one act m 
which case the words would have been “‘has disseminated or has 
attempted to disseminate’. Both the courts deal with one parti- 
cular offence as if they were trying a charge under section 153A 
of the Indian Penal Code without inquiring into the reason why 
the applicant should be bound over. If the analogy of the action 
taken in this case were applied to other sections of Chapter VIII, 
evidence of the commission of one theft would be sufficient to 


bind a man over under section 110 of the Criminal Procedure . 


Code and one beating given by one man to another would be 
sufficient to bind him over under section 107 of the Criminal 
Procedure Code. When substantive offences are committed the 
law does not provide for an easy way of dealing with them under 
Chapter VIII of the Criminal Procedure Code. In the present 


case if Chiranji Lal, in spite of some of his notices being con- | 


fiscated, had continued in other ways to give out other notices for 
publication, this would certainly have been a case to be dealt 
with under section 108 of the Criminal Procedure Code. In the 
present case what has been proved against him is the commission 
of one particular offence at one particular time under section 153A, 
and there is no evidence whatsoever of his having done so before, 
or of his having an intention of doing so in the immediate future. 
In my opinion the proceedings under section 108 of the Criminal 
Procedure Code were not legally justified. I set aside the order 


‘of the Magistrate dated 20th October, 1927 and discharge the 


_applicant. 


Sree 
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LACHMAN AND ANOTHER (Plaintiffs) 
VEVSUS 
_ BHAJAN (Defendant) * 


Birt-jajmani— Sweepers—Rival clatmants—Enforctbility of the right 
inter se dut not agatnst owner—Injinction when can be granted. 
Except in cases where the right can be traced to a grant of 
an irrevocable character by the owner of a house or to usage 
and prescription proved by evidence to be binding on the 
owner of the house, the right of dert-jajmonz, though enforce 
able between rival factions of sweepers, cannot prevail against 
the wishes of the owner, and the relief of injunction can be 
granted to one claimant against another only where ıt isa 
matter of indifference to the owner as to who renders services 
to him on payment of remuneration which he is willing to offer. 
Ramaswamy Atyar v. Venkata Achari, 9 Moo. I. A., 344; 
Kyrishna Atyarv. Anant Ram Artyar, 2M. H. C. R., 330, 
Oocht v. Uifat, 1. L R , 20 All, 234 and Khushya v. Mangala, 
7 12 A. L J. R., 267, referred to. 
SECOND APPEAL from a decree of BABU RAM SARAN Das, 
Additional Subordinate Judge of Muttra, confirming a decree 
of PANDIT GOPAL CHAND SHARMA, Munsif 


Narain Prasad Asthana and S. C. Das, for the appellants. 
Gopi Nath Kunzru, for the respondent. 
The judgment of the Court was delivered by 


NIAMATULLAH, J —The parties to this case are sweepers 
residing in the city of Muttra. The plaintiffs-appellants brought 
the suit out of which this appeal has arisen for an injunction 
restraining the defendant from rendering services as a sweeper 
in the Dharamsala of Seth Ram Gopal claimed by the plaintiffs 
as part of their ‘birt’, which, as we understand it, means that 
they have the exclusive right to`serve for remuneration in certain 
houses—not necessarily situated in a compact area. 


It is not clear from the plaint as to what origin is assigned 
to the plaintiffs’ right. Their case, as stated in the plaint, is 
that a house of which the boundaries are given together with 
other houses “has been the dzr¢ property of the plaintiffs and 
their ancestors fora long time”, that another house of which 
the boundaries are also given formed part of the defendant's 
birt, and that a dhavamsala has been recently constructed by 
Seth Ram Gopal on the sites of the two houses but that the 
latrines appertaining to the dhavamsala stand on the site of the 
house which was part of the plaintiffs’ 6¢vt. Hence it is claimed 
that the plaintiffs are entitled to the privilege of service in the 

* S. A. No. 1791 of 1925 
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adhavamsala to the exclusion of the defendant, who, however, 
interferes with the exercise of the plaintiffs’ right. The defend- 
ant claims the dkaransala as part of his own Jdzr7/ on allegations 
similar to those of the plaintiffs. The controversy is thus 


-narrowed to the simple issue whether the dharamsa/a is the birt 


of one or the other of the parties. But an important complica- 
tion has been mtroduced by a finding of the courts below that 
the manager of the dharamsala, as representing the owner 
thereof, desires to engage the services of the defendant in pre- 
ference to the plaintiffs. 
The court of first instance found on 
t overwhelming evidence ...... produced by the plaintiffs, which proves 
that the sweepers of Muttra have for along time past been mortgaging 
their zazmanı drrts as a tangible property ....,... But whether the practice 
or custom as the plaintiffs choose to call ıt can be allowed to trench 
upon the undoubted ights of the owners of the property to choose their 
own Sweepers 1s a question which presents some difficulty ’’. 
He dismissed the suit in the end on the ground that the owner 
of the Dharamsala, who is nota party to the suit, cannot have 
the serviccs of swecpers forced on him against his own inclina- 
tion. The Subordinate Judge upheld the decrec of the first court 
for two additional reasons, vzz., (1) the rf of both’ parties 
being now included m the Dharamsala, the plaintiffs right could 
not be separated and (2) th? relef of injunction is discretionary 


_ with the court and under the circumstances of the case it should 


be refused. 


The second appeal came on for hearing before a single Judge 
of this Court. It has been referred to a Bench of two Judges 
in view of the questions involved in the case. 


A right of the kind claimed by the plaintiffs may arise by 
agreement amongst sweepers defining the areas or houses where 
each is to render services without interference by the others, in 
which casc the parties to such an agreement can enforce it as 
between themselves. It cannot, however, afford protection against 
interference by third persons. Such a right may also be acquired 
by grant by which owners of particular houses may confer the 
exclusive privilege of serving in that capacity to the exclusion of 
all others following the same avocation. Usage and prescription 
may also be the source of such a right. 


In Ramaswamy Aiyar v. Venkata Achari(*) the plaintiffs 
had claimed as representatives of the Arya Brahmans, claiming 
in hereditary right, the privilege of administering purohitam 
(religious rites and ceremonies) to seventeen classes of pilgrims 
who resort to the shrine of the great Pagoda and other temples 
in the island of Ramaswaram in Madras. Their Lordships of 


(1) 9 Moo, I. A., 344 
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the Privy Council insisted on evidence of plaintiffs’ right by 
‘‘ proof of its origin or by such proof of long and uninterrupted usage 
as in the absence of a documentary title will suffice to establish a pre- 
scriptive right, the existence at any time of the original and exclusive 
privilege which the appellants have made the foundation of their title ”. 
~ In Krishna Atyar vy. Anant Ram Aiyar(') it was held in a 
case similar to the above that the plaintiff should prove a con- 
tract between the parties or usage and prescription. X 


In Oochi v. Ulfat () an agreement amongst two rival factions 
of Mahabrahmans of a particular village that they should, by turns, 
collect and receive offerings during certain months and refrain 
from receiving any offerings in certain other months was upheld 


In Khushyav. Mangala (*) birt-jijmant of sweepers was con 
sidered to be of “a well-known form of tenure in this country” 
but the plaintiff must prove either a grant or else some usage 
or such long continued possession as raises the presumption of a 
lost grant. ` 


Except possibly ın cases where the right can be traced to a 
grant of an irrevocable character by the owner ofa house or to 
usage and prescription proved by evidence to be binding on the 


~- owner of the house, the right of d2rt-7ajmani though enforceable 


between the rival claimants cannot prevail against the wishes of 
the owner and the relief of injunction can be granted to one 
claimant against another only where it is a matter of indifference 
to the owner as to who renders services to him on payment of 
remuneration which he is willing to offer. In practice it is seldom 
that a grant or usage and prescription binding on the owner of 
a house can be established. It is unnecessary to speculate and 
to illustrate cases in which the owner can be considered bound 
to recognize the Jdzrt-jajmani rights of menial classes. It is 
enough for purposes of this case to say that there is no evidence 
whatever which can be relied on in proof of a right of such a far- 
reaching character. It points to the plaintiffs’ right having its 
origin in agreement amongst ’sweepers, which is lost in antiquity 
and which is now evidenced by usage prevailing amongst the 
local’ sweepers. In this view of the case the plaintiffs’ appeal 
must fail and is dismissed with costs. 


Appeal dismissed 
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PULANDHAR SINGH (Plaintiff) 
versus 


BHAGWAT SINGH AND OTHERS (Defendants) * 


Land Revenue Act, sections 36, 40 and g4—Collector’s order in ‘pro- 


ceedings under section 36—E fect of, on claim to right in property 
— Section 40, clause (3)—Principle of res judicata—Jnapplicabtlity 
of. 2 
An order passed by the Collector, even if it is assumed to be 
under sections 36 and 40 of the Land Revenue Act, cannot be 
a bar to á claım being put forward by the defendànt in another 
revenue court when that claim relates to a right to property “as 
distinct from the determination of rent. 
Har Prasad x. Khazan, 18 A. L. J. R., 684, distinguished. 
In view of the express provision in sub-cl. (3) of section 40, 
which preserves the right of the defeated party to establish his 
right to the property itself in another court of competent juris- 
diction, the principle of res judice‘a does not apply. 
SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., 


District Judge of Moradabad, reversing a decree of M. ABDUL 
HAMID KHAN, Assistant Collector first class. 


The following is the Referring Order :— 

MUKERJI, J.—I refer this appeal to a Bench of two Judges, as the 
question involved is one of some nicety and as the Letters Patent Appeal 
has been abolished. 

The question to be decided is whether a proceeding under section 36 of 
the Land Revenue Act involves necessarily a decision of title as to the 
land, and if so, whether such a decision, express ot implied, operates as 
res judicata as to title between the parties. 

It appears that the respondent, who was the defendant in the court of 
first instance, mortgaged certain lands to the predecessors-in-interest of 
the plaintiff-appellant. Proceedings were taken to have 1ent assessed 
over the sir lands. The proceedings were ex parte, and a certain amount 
of rent was assessed on the six lands. Armed with the order of the 
Assistant Collector fixing rent, the plaintiff-appellant has brought this 
suit out of which this appeal has arisen for recovery of an alleged arrear 
of rent. The defence was that the s+ lands were expressly exempted 
from the mortgage and, therefore, could never be the subject-matter of a 
proceeding under section 36 of the Land Revenue Act. The learned 
District Judge has Meld on appeal that the sz lands were never-made the 
subject-matter of the mortgage, and that, therefore, the order of the 
revenue court under section 36 of the Land Revenue Act was not binding 
on the defendant. e 

Reliance has been placed on behalf of the plaintiff-appellant on the case 
of Har Prasad v: Khazan, 18 A. L. J. R., 684. In that case it was held that 

* 5. A. No 1540 of 1925 
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the proceeding under sections36 was binding on the parties; but the matter 
in dispute in that case was the amount of the rent payable. Nothing was 
said as regards any question of title that might arise on account of the 
alleged tenant denying the title of the applicant to have the rent fixed. 

x I need not express any definite opinion on the point of law involved, 
but it appears to me apparent that this particular ruling relied on by the 
learned counsel for the-appellant is not conclusive on the point that has 
arisen for decision. In the interest of settling the law definitely, I make 
the order referred to above. 

‘The third ground of appeal of the learned counsel for the appellant is 
that on a true construction of the mortgage-deed, the s:r land was not 
exempted from the mortgage. I have examined the mortgage-deed and 
find, agreeing with the court below, that it does expressly exempt sz lands 
from the portion of the mortgage. In this view the only point left for 

A determination is the question of law above referred to. This observation 
of mine will of course not prevent the learned Judges before whom this 
appeal finally comes from holding a different opinion from mine on the 
construction of the deed of mortgage. I had to examine the deed of 
mortgage to find out whether the appeal could be disposed of on the 
construction of the mortgage-deed, and found that it could not be. 


Kailas Chandra Mital, for the appellant. 
Shambhu Nath Seth, for the respondents. 


The judgment, of the Court was delivered by 

SULAIMAN, A. C. J.—This is a plaintiff's appeal arising out 
of a suit for arrears of rent brought in a revenue court. The 
plaintiff took a usufructuary mortgage of a certain share in the 
village and the mortgage-deed expressly excluded certain siy 
plots. In respect of that the plaintiff applied to the Collector 
under section 36 of the Land Revenue Act for an order specify- 
ing the land in which ex-proprietary tenancy had been created 
and fixing the rent payable therefor The mortgagor apparently 
did not appear and the case was decided ex parte. The Collector 
specified some plots and fixed some rents. The present plaintiff, 
on the strength of that order, brought a suit to recover rent so, 
fixed through the revenue court. The defendant contested the 
claim on the ground that he was not an ex-proprietary tenant but 
the proprietor of those plots inasmuch as they had never been 
mortgaged. The first court decreed the claim but the District 
Judge dismissed it. A second appeal came up before a learned 
Judge of this Court who has referred it to a Bench of two 
Judges. 


In Section 44 of the Land Revenue Act, which lays down the 
binding character of revenue court orders, that section does not 
expressly mention section 36 but mentions sections 40, 41 and 
42. It is conceded that section 41, which relates to disputes 
regarding boundary, is inapplicable. It cannot be argued that 
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section 42 applies inasmuch as that section relates to a dispute 
respecting the class or tenure of a tenant, whereas in the present 
case the dispute is as to the existence of the tenancy itself. It 


-can only be argued tha‘ section 40 was applicable. Section 36 


of the Act is not mentioned in section 44 The learned vakil 
for the appellant, who has argued the case with ability, wishes to 


_take advantage of the provisions of section 44 by bringing in 


section 36 through scction 40. But section 40 itself contains 
sub-clause (3) which does not debar a person from establishing 
his right to the property in another revenue court having juris- 
diction. It is thus clear to us that an order which was passed 
by the Collector, even if it be assumed to have been passed 
under the provisions of section 36 and section 40, cannot bea 
bar toa claim being put forward by the defendant in another 
revenue court when that claim relates to a right to properly as 
distinct from the determination of rent. 


The learned vakil for the appellant relies strongly on the case 
of Har Prasad v. Khazan(*) but that case is clearly distinguish- 
able because there the subsequent dispute which arose between 
the parties related to the amount of the rent which had been 
recorded by the Collector without proper enquiry and did not 
raise any question of a right to the property itself. 


Lastly it was contended that the aid of section 11 of the Code 
of Civil Procedure should be invoked. But in view of the express 
provisions in sub-clause (3) of section 40 which preserves the 
right of the defeated party to establish his right to the property 
itself in another court of competent jurisdiction, it is impossible 
to hold that any principle of ves judicata applies. 

The result, therefore, is that this appeal is dismissed with 
costs. ' 

i Appeal dismissed 
(1). [1920] 18 A. L. J. R., 684 n 





MUHAMMAD ZAFARYAB KHAN (Defendant) 
versus . 
ABDUL RAZZAQ KHAN AND OTHERS (Plaintiffs) * 


Civil Procedure Code, section 2 and Order 22, rule pui Legal repre- 
sentative ”__ Interpretation of—Partiuiular person declarcd by court 
as legal representative of deceased party—When question cannot 
be re-opened in appeal—Agra Tenancy Act, section 79 and 2 (ra)— 
Applicability of—Mesne profits include interest. 

Under section 2 of the Code of Civil Procedure `“ legal re- 
presentative’’ does not necessarily mean all the heirs under the . 
* F. A. No. 283 of 1925 
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personal law but means some person who in law represents CIVIL 
the estate of a deceased person and includes any person who 
intermeddles with the estate of the deceased. When the ques- 
tion of the claimant being the legal representative of a deceased MUHAMMAD 
party arises, the court shall, according to Order 22, rules ZAFARYAB 
determine that question and after the court has determined KRAN 
that a particular person is the legal representative, it shall ABDUL? 
proceed with the suit and the question cannot be re-opened in RAZZAQ 
an appeal on the ground that certain heirs of the deceased KHAN 
pårty had been left out. A 

Section 79 of the Agra Tenancy Act applies when a tenant 
has been ‘‘ejected ” otherwise than in accordance with the pro- 
visions of this Act. 

Under section 2 (12) of the Agra Tenancy Act mesne profits 
include interest on such profits. 

FIRST APPEAL from a decree of BABU GANGA PRASAD 
VERMA, Subordinate Judge of Bulandshahr. i 


Iqbal Ahmad and M. A. Aziz, for the appellant. 
G. Agarwala and S. K. Dar, for the respondents. 


SULAIMAN, A. C. J.—This is a defendant’s appeal arising Sulaman, 
out of a suit for possession of certain occupancy holdings and Ailey: 
mesne profits. The plaintiffs claimed to have inherited this pro- 

-perty as the collaterals of Musammat Zainab, the deceased wife 
of the contesting defendant Muhammad Zafaryab Khan. The 
defence was that the property was in the possession of the defend- 
ant in his own right and that he had been in adverse possession 
of it as against his own wife. There was a further plea that the 
defendant being a Jambardar and a co-sharer in the village, and 
the suit, having been brought more than 6 months after the death 
of Musammat Zainab, was barred under section 79 of the Agra 
Tenancy Act. The claim was decreed against the defendant. 
The defendant preferred an appeal and the plaintiffs filed certain f 
cross-objections after the time allowed by law. 


A preliminary objection is taken on behalf of the respondents 
that the appeal has abated. What happened was that during 
the pendency of the appeal Muhammad Zafaryab Khan died, and 
.an application was made on behalf of his second wife, Musammat 
Zubeda Begam, alleging that she was the only heir of the deceased 
defendant. Notice was issued to the plaintiffs-respondents, but 
they did not appear. An order was passed ex parte bringing 
Musammat Zubeda Begam on the record as the legal repre- 
sentative of Muhammad Zafaryab Khan. Subsequently the res- 
pondents applied to this Court for a declaration that the appeal 
had abated on the ground that some of the heirs of Muhammad 
Zafaryab Khan had not been brought on the record in time. 
This application was referred toa Bench of two Judges who 
held that the ex parte order could not be re-opened and that 
Musammat Zubeda Begam must be treated as the legal repre- 
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sentative of the deceased. As the property in dispute in this 
case consisted mainly, of occupancy holdings it might have been 
thought that under section 22 of the Agra Tenancy Act the 
widow was the only heir to this property. However, the order of 
the Bench holding that the matter cannot be re opened is now final. 

We might also point out that under section 2 of thẹ Code 

of Civil Procedure “‘ legal repreŝentative” does not necessarily 
mean all the heirs under the personal law but means some person 
who in law represents the estate of a deceased person and in- 
cludes any person who intermeddles with the estate of the 
deceased. Order 22, rule 5 requires that when the question of 
the claimant being the legal representative of a deceased party 
arises the court shall determine that question. The provisions 
in rules 3 and 4 show that after the court has determined that a 
particular person is the legal representative, it shall proceed with 
the suit. It is, therefore, quite obvious that for the purposes 
of this appeal it must be taken that Musammat Zubeda Begam 
is the legal representative of the deceased appellant, and, there- 
fore, it is not now open to the respondents to urge that the 
appeal has abated, because some other heirs have been left out. 
‘ In our opinion the plea that the claim was barred by section 
79 of the Agra Tenancy Act is not tenable. That section only 
applies when a tenant has been “ejected ” otherwise than in 
accordance with the provisions of this Act. In the present case 
it is an admitted fact that the. possession of the defendant over 
the one-third share has continued all along and that the plaintiffs 
were never in actual possession of this share and cannot accord- 
ingly be said to have been dispossessed or ejected. Section 79 
of the Agra Tenancy Act, therefore, has no application, and the 
claim is not barred by the provisions of that section. 

In the court below the position taken up by the defendant 
was that there was some sort of compromise or settlement of a 
family dispute under which he was allowed this one-third share. 
Only oral evidence was’ produced in support of this, and the 
court below which heard that evidence has not believed it. In 
our opinion it is highly improbable that any such compromise 
could have been arrived at. According to the defendant, Muham- 
mad Zafaryab Khan, this compromise took place , some time 
towards the end of 1921, long after the death of Musammat 
Zainab. There was litigation between the parties which was 
hotly contested, and it was not till November, 1922 that this 
case was decided. It is inconceivable that the parties had com- 
promised the dispute privately while they were going on fighting 
in a court of law. We, therefore, see no good ground for taking 
a different view on this question of fact from that taken by the 
learned Subordinate Judge. , 

The plea of adverse possession can also be disposed of easily. 
It is admitted that the husband and wife were living together 
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amicably and that there was never any hostility or ill-feeling be- 
tween them. It is, therefore, difficult to believe that the posses- 
sion of the defendant was adverse against his own wife who was 
living’ under his own protection. As a matter of fact, the 
defendant stated that he had himself placed some of his property 
in the name of his wife, and it is, therefore, strange that he 
should assert adverse possession against her. It might also be 
pointed out that in the former litigation the court actually held 
that Muhammad Zafaryab Khan, the husband of Musammat 
Zainab, had possession over the holdings than in dispute simply 
as an agent of Musammat Zainab. That finding was based on 
the deposition of Muhammad Zafaryab ‘Khan himself It, there- 
fore, seems to us that the plea of adverse possession is futile and 


must be rejected. The result, therefore, is that the apppeal — 


must be dismissed with costs. 

As regards the cross-objections, they were filed beyond time 
and the respondents are not entitled to press them without 
explaining the delay. 

As a matter of fact, however, we find that these cross- 
objections were based entirely on a misapprehension. The learned 
Subordinate Judge has held in favour of the plaintiffs that they 
are entitled to mesne profits, and in the operative portion of the 
order which he passed he has given them.a decree for recovery 
of future mesne profits till the date of possession. Under section 
2 (12) mesne profits are defined as profits which are actually 
received or might with ordinary. diligence have been received, 
together with interest on such profits. Thus the decree for 
future mesne profits includes interest on such profits. 


We accordingly dismiss both the appeal and the cross-objec- 
tions with costs. 


Appeal dismissed 
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ALI MOHAMMAD (Plaintif ) 
à VEVSUS 
JAGANNATH PRASAD (Defendant) * : 


Stamp Act, sections 18 and 35—Acknowledgment executed and stamped 
in Native State—Inadmisstbility of, ın evidence.” 


Where the acknowledgment relied upon in the suit was execut- 
ed in the Gwalior territory and aone anna stamp of the 
Gwalior State was affixed thereto but the instrument was not 
stamped till more than three months after it was received in 
British India, Ae/d, that the stamp duty having not been paid 
within time the acknowledgment was not admissible in evidence 
under sections 18 and 35 of the Stamp Act, and the proviso as 
to payment of the duty and penalty did not apply as the 
instrument was chargeable with a duty of one anna only. Amina 
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Begam v. The Nawab of Rampur, 8 A. -L. J. R. 566, dis- 
tinguished. 
CIVIL REVISION from an order of BABU KAULESHAR NATH 
RAI, Judge of the Court of Small Causes of Cawnpore. 
N. C. Vaish, for the applicant. - 
Uma Shankar Bajpai, for the opposite party. 
The following judgment was delivered by 


DALAL, J.—A suit instituted on 5th January, 1927 was 
alleged to be within time by reason of an acknowledgment of 15th 
March, 1925. The question then arose whether that acknowledg- 
ment was admissible in evidence. It*was executed in the Gwalior 
territory at Ujjain, and a one anna stamp of the Gwalior State 
affixed thereto. The account-book was produced in British Court 
at Cawnpore on 5th January, 1927 but not stamped till more 


` than three months afterwards. Under section 18 of the Stamp 


Act every instrument chargeable with duty executed out of British 
India and not being a bill of exchange, cheque or promissory note, 
may be stamped within three months after it has been first 
received in British India. In the present ‘case the stamp duty 
was not paid within time, and under section 35 of the Act the 
acknowledgment shall not be admitted in evidence for any pur- 
pose by any court of law. The proviso as to payment of the 
duty and penalty does not apply as the instrument was chargeable 
with a duty of one anna only. 


The learned counsel for the plaintiff-applicant referred to the 
case of Amna Begam v. The Nawab of Rampur ('). In that 
case an unstamped promissory-note was admitted in evidence, 
because under the law of Rampur no stamp duty was leviable. 
Subsequently when produced ina British Court, it was duly 
stamped according to British law. For one thing, the document 
was a promissory-note to which section 19 of the Act would apply 
and not section 18. There is no statutory period of three months 
in cases falling under section 19. In the raling cited there was 
no discussion as to stamp duty leviable in British India. When 
the-promissory-note was'sued upon, the stamp duty of British 
-India was affixed thereon. As the acknowledgment was not ad- 
missible in evidence, the suit was time-barred and was rightly 
dismissed. 


The next argument was that some of the items of account 
were within time from the date of the institution of the suit. 
The lower courl, however, stated that no attempt was made to. 
prove those separate items. A` statement in the written state- 
ment was placed before this Court. That statement, however, 
did not amount to an admission of the items of account mention- - 
ed in the plaint. 


I dismiss the application with costs. . 
(1) [1910] 8 A. L. J. R., 566 
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RAGHUBIR SARAN AND ANOTHER (Defendants) CIVIL 


Vi VSUS 1928 


RAM SARAN AND ANOTHER (Plaintiffs) AND KANHAIYA April, a 
LAL AND OTHERS (Defendants) * pert 
EN, 


Hindu Law—Legal necessity—Co-sharers decree against female limited  NIAMAT 
owner for arrears of reveniwe—Sale—A uction-pirchaser, absolute ULLAH, J. 
ttle ubt conveyed—Female heir incurring debts for prosecution of 
frivolous litigation—Not binding.on reverstoners, 








’ 


Where a decree for arrears of revenue was passed against a 
female limited owner and it was not established that the re- 
venue fell into arrears by reason of insufficiency of the income 
of the property, Ae/d, that the decree was a personal decree in 
execution of which the absolute interest in the property could 
not be conveyed to the -auction-purchaser to the detriment of 
the reversioner. 


A co-sharer or a /amberdar, paying the arrears of revenue 
for a defaulting co-sharer, who hasa limited interest in the 
Property, cannot in enforcement of his decree proceed against 
his rights and interest in the property except by a properly 
framed suit, which is not confined to,a personal remedy. The 
extent of the property soid in execution would depend upon 
the nature of the suit ın which the execution issues. 


The existence of a decree for arrears of revenue cannot be 
treated as conclusive evidence of the alleged necessity. Whe- 
ther or not the decree-holder could have the corpus attached 
and sold would depend upon the circumstances under which 
the revenue fell into arrears and upon the nature and character 
of the suitin which the execution issued. Ganesh Lal Pandit 
v. Khetramohan Mahapatra, I.L. R., 5 Patna, 585 at soz, 
referred to. Nagendra Chander Ghose v. Sreematty Kaminee 
Dassee, 11 Moore’s, I. A., 241 at 266, Jiban Krishna Roy v 
Brojo Lal Sen, I. L. R., 30 Cal, sso and Werana Maiya v 
Vastava Karanta, L. L. R., 17 Mad., 208, followed. 

The difference between the power of the Crown to sell the 
property of the defaulting co-sharer free from incumbrance and 
the right of the /embardar to enforce his decree by attachment 
and sale of the defaulter’s property is one of substance and is 
founded upon principles of public expediency. 

A female heir is not justified in jeopardizing the reversion by 
incurring debts for the prosecution of,a frivolous litigation 
affecting the estate and cannot be allowed to saddle the rever- 
sion with the risks of a speculative venture. 


FIRST APPEAL from a decree of MAULVI SYED ALI MUHAM- 
MAD, Subordinate Judge of Meerut. 

Kailas Nath Katju, for the appellants. 

Syed Muhammad Husain, for the respondents. 
- _* F. A. No. 378 of 1925 
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The judgment of the Court was delivered by 


SEN, J.—This and the connected appeal arise out of the same 
suit instituted by the daughters’ sons of one Patram, who died 
about the year 1894. At the time of his death, he appears to 
have been in fairly affluent circumstances and the property, he 
left, is the one; which is the subject-matter of the present litiga- 
tion. His family, on the date of his demise, consisted of a widow 
Musammat Dareo Kuar and three daughters, Musammat Mathuri, - 
Musammat Mahru and Musammat Dhapo. Pat Ram's widow, 
Musammat Dareo, remained in possession of his property for a. 
number of years and at the time ‘of her death, she did not leave 
any liabilities behind in the shape of debts or charges upon the 
property. The exact date of the death of Musammat Dareo is 
not known, but it is an admitted fact and there is no contest that, 
upon her death, the three daughters got possession of the pro- 
perty under the ordinary Hindu law of succession. Musammat 
Mathuri died in 1907 and the estate came into the possession 
of Musammat Mahru and Musammat Dbapo as joint tenants. 
Musammat Mahru died in r908 leaving three sons, Ram Saran 
and Hoshiara, who are the plaintiffs in the present action, and 
Khazana who died before the institution of the present suit. 
These took possession of the property which stood in the name 
of their mother in the village administration papers. This pro- 
voked a suit by Musammat Dhapo about the year 1910 for the 
removal of their names from the revenue papers and for recovery 
of possession of the property as also mesne profits. The claim 
was decreed and from the year 1910 onwards, Musammat Dhapo 
was the only person who under the Hindu law could claim a title 
to the property as a limited owner. - 


Musammat Dhapo executed a simple mortgage in favour of 
Khushi Ram and others on or about the 9th of December, 1907. 
On the 15th of May, 1909 she executed a simple mortgage in 
favour of Kanhaiya Lal, the defendant No. 1, fora sum of 
Rs. 1,100, the object of the loan being the institution of a suit 
against the present plaintiffs and against one Tej Ram. The 
property hypothecated under this document was a half share in 
the Ahewat No. 2/1 compiising 3 diswas 6 biswansis 13 khach 
wansis measuring 111 bighas and 7 biswas pukhta of land in 
mauza Sahababad. 


It appears that Musammat Dhapo did not pay her guota of 
Government revenue with reference to this property for the Aharif 
of 1319F. and for the whole of 1320F to the lambardar Bhure 
Singh. Although there was no pressure upon the estate by any 
processes sought to be enforced by the Government against 
Bhure Singh and his co-sharers for recovery of the amount of 
arrears of Government revenue, Bhure Smgh paid Rs. 84-3-0 
being the share of Musanimat Dhapo for the kharif of 1319F. 
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and Rs. 189-10-0 being her share for the entire year 1320F. Bhure 

` Singh was entitled to recover this amount from Musammat Dhapo 
under section 159 of the Tenancy “Act (Act No. II of 1901). 
We next find Bhure Singh assigning his right to recover this 
amount from Musammat Dhapo to Lala Kallu Mal who was the 
defendant No. 4in the suit. The deed of assignment is not 
before, the court but it was executed sometime about the 7th of 
July, 1913. Kallu Mal instituted a suit against Musammat 
Dhapo for the recovery of Rs. 284-4-0, and tacked on to the claim 
certain items due on account of village expenses and hag-t-lambar- 
dari. The allegations on which the suit was launched cannot 
be ascertained. Wedo not know the exact frame of the suit 
and the exact relief prayed for by the plaintiffs. We do not 
know whether the amount was claimed from Musammat Dhapo 
in her personal or m her representative capacity. The copy of 
the decree however shows that the suit was directed not only 
against the defaulter Musammat Dhapo but against her sisters’ 
sons and also against Bhure Singh /ambardar. On the 5th of 
November, 1913 an ex parle decree was passed against “ the 
defendant ” for’Rs. 305-6-9. 

On its face value the decree does not purport to have been 
passed against Musammat Dhapo in herrepresentative capacity 
for a debt which was chargeable upon or enforceable against- the 
estate of Patram. What was sued for and obtained was no 
more than a personal] decree for money, executable against Musam- 
mat Dhapo in her personal capacity. We have not before us the 
application for execution made by Kallu Mal, the assignee decree- 
holder, to show what was the exact relief claimed by him with 
reference to the property, which was sought to be attached and 
sold by him in execution of his decree. Nor have we the order 
of attachment passed by the court at his instance. The procla- 
mation of sale, notifying the exact nature and extent of the 
property sought to be proceeded against in execution, is also not 
before the court. We find however that a two-third share out 
of the whole of 111 dighas and 7 biswas pukhta of the khewat 
No. 2 was sold sometime about the 27th of May, 1914 for a sum 
of Rs. 375-14-0 and purchased by Kallu Mal himself. It was noti- 
fied at the time of the auction-sale that the property in question 
was subject to a mortgage in favour of Kanhaiya Lal, the amount 
_of which came to about Rs. 2,000. 


Two further mortgages appear to have Been made by Musam- 
mat Dhapo.’ On the 17th of December, 1915 she executed a 
usufructuary mortgage in favour of Bharat Singh, the defendant 
No. 2, under which she put the mortgagee into possession of a 
one-fourth part of the entire holding. This was a mortgage to 
secure a loan of Rs. 500 and the reason for the loan as recited 
in the mortgage-bond was for defraying the expenses of a suit 
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instituted by her and then pending in the civil court against Kallu 
Mal to have the auction sale of May, 1914 set aside and for meet- 

ing her private expenses and the expenses of cultivation. The 

other mortgage was for Rs. 200 in favour-of Sher Singh, the 

defendant No. 3, and the object of the loan, as stated in this 

document, is to defray the expenses of the suit against Kallu 

Mal both on the original side and in the court of appeal. , 


There can be no question that Musammat Dhapo had launch- 
ed a suit against Kallu Mal and a number of other persons includ- 
ing the present plaintiffs in the court of the Subordinate Judge 
of Meerut. The direct object of the suit was the annulment of 
the auction-sale in favour of Kallu Mal in pursuance of his decree 
for recovery of arrears of revenue etc. She complained that the 
decree in the suit which was passed against her at the instance 
of Kallu Mal was obtained behind her back and was open to 
impeachment on several grounds and was from start to finish 
vitiated by fraud. She boldly complained that, as a matter of 
fact, no revenue was due from her. She averred that no sum- 
mons had ever been served upon her either of the institution 


- of the suit or in the course of the execution proceedings. She 


further stated that the execution proceedings were instituted 
and followed up to the finish with indecent haste and that the 
defendants Nos. 3 to 6 in that suit had colluded with Kallu Mal 
and Bhure Singh was at the bottom of the conspiracy. 


These charges were considered by the Subordinate Judge iz 
seriatim and were rejected in their entirety. The result was that 
her claim was dismissed on the 18th of February, 1916 with 
costs. She preferred an appeal to the learned District Judge of 
Meerut but the ground of appeal was engrossed upon an in- 
sufficiently stamped paper and Musammat Dhapo not having 
made good the deficiency within the time allowed by the court, 
her appeal was dismissed on the 27th of May, 1916 with costs 
She was thus saddled with the costs of Kallu Mal which amounted 
to Rs. 113-8-0 for the two courts. ' 


Kallu Mal obtained a decree for profits against Musammat 
Dhapo from the revenue court for Rs. 168-2-9 on the 29th of 
March, 1916. In execution of this decree, the remaining one- 
third share in the kewat No. 2 of Sahababad measuring 37 
bi,has and odd was sold and purchased by Kallu Mal himself 
for Rs. 450 on the 9th of January, 1917. What steps Kallu Mal- 
took to enforce his décree for costs cannot be exactly ascertained 
from the printed record, but it is alleged that the proceeds of 
the decree for profits were utilised by way of rateable contribu- 
tion towards the discharge of the decree for costs. Kallu Mal 
appears to have redeemed the mortgages dated the 17th of 


December, 1915 and the 13th of March, 1916 affecting this 
portion of the property. 
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We have already taken note of the fact that one of the earliest 
mortgages made by Musammat Dhapo was in favour of Kanhaiya 
Lal, dated the 15th of May, 1909. The mortgagee put his mort- 
gage into suit, obtained a decree and if execution thereof, he 
purchased about 55 digkas odd out of the two-thirds of 111 
bighas odd of the entire holding in kewat No. 2 of the village 
of Sahababad. ` 


The present suit was commenced on the 31st of July, 1924 
on the allegation that the plaintiffs, as the daughters’ sons of 
Pat Ram, were entitled to recover possession of the entire pro- 
perty which had passed into the possession of Kanhaiya Lal and 
Kallu Mal by reason of the auction-purchase in enforcement of 
their respective decrees. The plaintiffs alleged that the said 
decrees were not binding upon them, that the mortgages in favour 
of Kanhaiya Lal and those in favour of Bharat Singh and Sher 
Singh, defendants Nos. 2 and 3, were without legal necessity, 
that the sales made in execution of the decree for revenue by 
Kallu Mal or in execution of the decree for costs by Kaliu Mal 
in the suit of Musammat Dhapo against him could not affect 
the reversionary rights of the plaintiffs. 


Kallu Mal died during the pendency of this suit and was 
succeeded by his sons the defendants Nos. 4 to 7, only two of 
whom, namely, the defendants Nos. 4 and 5 are the appellants 
before this Court. 


The suit was contested by Kanhaiya Lal the defendant No. 1 
and by the present appellants Raghubir Saran and Chandu Lal 
separately. They claimed that the transfers and auction sales 
challenged by the plaintiffs were made for legal necessity and 
were binding upon the estate of Pat Ram, that the decree for 
arrears of revenue and the decree for costs passed against ‘Mu- 
sammat Dhapo wcre in her capacity as a female heiress repre- 
senting the estate and were consequently binding upon the 
reversioners. ' 


The court of first instance held that the mortgage in favour 
of Kanhaiya Lal was not for legal necessity and no right to the 
detriment or prejudice of the reversioners could accrue asa 
consequence of the execution of the said -decree. It held, there- 
fore, that the auction-purchase by Kanhaiya Lal to the extent 
of 55 bighas and odd was inoperative against the plaintiffs. 
Kanhaiya Lal has submitted to the decree of the court below and 
this portion of the property is no longer in controversy in the 
present appeal. ` As to the 18 dighas 11 biswas and two bis- 
wansts which remained with Kallu Mal out of the 74 bigkas, 4 
biswas and 13. dbiswansis purchased by him in execution of the 
decree for recovery of revenue, the court held that this decree 
was passed against Musammat Dhapo not in her representative 
capacity and consequently it could not bind the reversioners. It 
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further found that the usufruct of the property was quite sufficient 
to enable Musammat Dhapo to, pay her guzota of the Government 
revenue. If she had allowed the Government revenue to fall 
into arrears, she was liable to Bhure Singh, the /ambardar, and 
his assignees but the liability could extend only to her life-interest 
in the property and could not enure beyond the term of her 
natural life. This was in effect the basis of the judgment of tne 
learned Subordinate Judge. He found that the income from the 
property was sufficiently iarge to enable Musammat Dhapo to 
meet her liabilities in respect of the Government revenue. He 
further found that the property actually purchased by Kallu Mal 
in satisfaction of a decree for Rs. 328 was of the value of nearly 
Rs 4,000. Taking all these facts into consideration, he gave 
the plaintiffs a decree for 18 dighas 11 biswas and 2 biswansis 
out of this portion of the property with the direction that the 
auction-sale in favour of Kallu Mal was to be set aside upon the 
plaintiffs paying Rs. 328 to Kallu Mal. 


As to the remaining one-third share of the property of the 
entire kewat No. 2, he dismissed the plaintiffs’ suit upon the 
ground that the decree in execution of which the property was 
sold and purchased by Kallu Mal was passed against Musammat 
Dhapo in her capacity as a female heiress representing the estate 


and that the claim and object of Musammat Dhapo’s suit was ° 


to recover the property and therefore to preserve the reversion. 
As to the mortgages of 1915 and 1916, he held that they were 
executed with a view to raise funds to meet the expenses of 
this litigation and they constituted a justifiable necessity under 
the Hindu law. Both the parties appear to be dissatisfied with 
the decree of the learned Subordinate Judge. The First Appeal 
No, 378 of 1925 has been filed by the two sons of Kallu Mal 
with reference to the 18 bighas and odd of property which has 
been decreed in favour of the plaintiffs. The connected First 
Appeal No. 390 of 1925 has been filed by the plaintiffs against 
the dismissal of their suit as regards the one-third share out of 
the khata khewat No. 2. 


* Weshallnow-proceed to deal with these two appeals separately. 
In First Appeal No. 378 of 1925 it has been argued that Musam- 
mat Dhapo did not wilfully allow the Govrnment revenue for 
1319F. and 1320F. to fall into arrears and that non-payment was 
attributable to insufficiency of income from the property. This 
contention is sought to be supported by the statement of one 


Het Ram Patwart and bya judgment dated the 11th of Apnil,' 


191r, It may be remarked at once that this evidence is too thin 
and scanty and is absolutely unconvincing. The Patwari states 
that an annual rental of this land during the regime of Musammat 
Dhapo was Rs. 388 and no more. He produces no papers in 
corroboration of this statement. He says however that he has 


a 
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given the rental from memory and that he has given it from guess, CIVIL 
that he did not consult any paper for it and that he cannot give cer 
the rents of the £hatas separately and does not remember the 
rental of any other zemindar. It is to be borne in mind that TASHUR 
no difficulty had arisen in the past about the payment of revenue oe 
in the time of Pat Ram or of his widow or while Musammat Ram SARAN 
Mathuri and Musammat Mahru were alive. In 1912 and 1913 ae 

g pe i en, J 
we are not faced with any abnormal conditions affecting the 
solvency of the tenants or with any special demands upon the 
resources of Musammat Dhapo. The plaintiffs valued the pro- 
perty in suitat Rs. 6,000. The value of the two-third share 
purchased in execution of Kallu Mal’s decree was therefore about 
Rs. 4,000. We do not lose sight of the mortgage of Kanhaiya 
Lal, which was notified at the time of the auction-sale; but we 
cannot persuade ourselves to believe that the sale of two-third of 
the property of this value was justified to satisfy a decree for 
Rs. 328. Either the transaction was unfair to the knowledge 
of Kallu Mal, or he intended at the time to purchase no more 
than the right, title and interest of the judgment-debtor which 
could not and did not enure beyond her life-time. 





It is next argued that the corpus may be validly alienated to 
discharge the decree for arrears of revenue passed against a 
female heiress and the case of Ganesh Lal Pandit y. Khetramohan 
Mahapatra(?) has been strongly relied on. In that case the 
estate, which descended to the female heiress, was honeycombed 
with debts and the financial stringency was too accute. The 
arrears of revenue for which the decree had been obtained by the 
co-sharers could well, under the circumstances, be regarded as 
a “compelling necessity” to justify the alienation. In the case 
of an alienation by a limited owner, it is settled law that the 
onus of proof lies upon the alienee to prove the necessity. An 
outstanding decree for arrears of revenue against the limited 
owner may be treated as a prima facie evidence of the existence 
of necessity. The existence of the decree cannot be treated as 
conclusive evidence of the alleged necessity ; although in ordin- 
ary circumstances, where there is nothing to rouse his suspicion, 
the alienee may well be justified in accepting the representation 
of the alienor, backed and supported as ıt is by the decree for 
arrears of revenue. - 


In the case of an involuntary sale, the element of representa- 
tion is wanting. Whether or not the dectee holder could have 
the corpus, as distinguishable from the life-interest, attached and 
sold would depend upon the circumstances under which the 
revenue fell into arrears and upon the nature and character of 
the suit in which the execution issued. It is not open to 
the life-tenant to imperil the reversion ,by extravagance, impru- 

(1) I.L. R,5 Patna, 585 at 593. 


RAGHUBIR 
SARAN 
v. 

RaM SARAN 


— 


Sen, J. 


832 HIGH COURT [A.L.J R. 


dence and wanton neglect to pay the Government revenue, where 
funds were available to her and where there was no pressure 
upon the estate. Given certain conditions, the arrears of revenue 
may constitute legal necessity ; but it would be a most dangerous 
proposition to lay down that arrears of revenue must necessarily 
be held to be so, without any pressure upon the estate and in 
utter disregard of the surrounding circumstances. 


It cannot be controverted that a decree fairly obtained against 
a limited owner, representing the estate, is binding upon the 
reversioner. It is equally clear that a decree passed against her 
in her personal capacity is not enforceable against the cstate and 
does not affect the reversion. The female heir in enjoyment of 
the estate is under the obvious liability to pay her share of the 
Government revenue. In the absence of evidence to prove that 
the usufrauct of the property was not sufficient to enable her to 
answer her necds and to meet the Government revenue, the mere 
fact of allowing the revenue to fall into arrears will not put upon 
her self-created liability the impress of necessity as would legalise 
the conveyance of an absolute title to the property in execution of 
the decree against her. 


There can be no analogy between the power of the Crown to 
sell the property of the defaulting co-sharer free from mcum; 
brance and the right of the /ambardar to enforce his decree by 
attachment and sale of the defaulter’s property. The difference 
between the two is one of substance and 1s founded upon principles 
of public expediency. 

A co-sharer or a /ambardar, paying the arrears of revenue for 
a defaulting co-sharer, who has a limited interest in the property, 
cannot in enforcement of his decree proceed against his rights 
and interest in the property except by a properly framed suit, 
which is not confined to a personal remedy. The extent of the 
property sold in exccution would depend upon the nature of the 
suit in which the execution issues. 


The matter is not ves integra and the principle has been 
enunciated, adopted and applied in a succession of cases. In 
Nagendra Chander Ghose v. Sveemutty Kaminee Dassee(') the 
Judicial Committee of the Privy Council observe as follows :— 

“They repeat that it is not, in their opinion, the question whether the 
person who pays the arrear of revenue does not acquire thereby a charge 
on the fa/ook which he saves from sale, but whether, if he seek to enforce 

. that right, he must not do so in a suit properly framed for that purpose, 
and not merely in a suit which is confined to a personal remedy against 
the person in possession of the ¢a/oo#. If the person who so pays the 
arrears of revenue seek repayment only under the gth section of Act I of 
1845, as against the person in possession of the ¢a/ooé who has but the 
limited interest therein and confines his suit to that object, their Lord- 
(1) 11 Moore’s I. A., 241 at 266 
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ships concur with the opinion of the High Court that the decree so obtain 
ed against the person in possession can only be made effectual against 
the property of that person, including such interest as she had in the 
talook”’, 


To our knowledge, the swing of the pendulum has nevet been 
the other way, as may very well be illustrated by the following 
decisions :—Bazjun Doobey v. Brij Bhookan Lall Asusti('), Jugul 
Kishore v. Maharajah Jotindro- Mohan Tagore(*), Jiban Krishna 
Roy v. Brojo Lal Sey C), Mohammad Sadat Ali y. Hara Sundari 
Debya("), Bireshur' Das v. Kamal Kumar Datt®), Rameshwar 
Mandal v. Provabati Debi(*) and Narain Maiya v. Vasteva Kar- 
anta("). 

Not to pursue the matter any further, it has not been es- 
tablished in this case that the revenue fell into arrears by reason 
of insufficiency .of the income of the property. The decree for 
atrears of revenue wasa personal decree against Musammat Dhapo 
in execution ot which the absolute interest in the property could 
not be conveyed to the auction-purchascr to the detriment of the 
reversioner. 


Under the circumstances, the plaintiffs were entitled to suc- 
cecd and the learned Judge: was not justified in imposing any 
terms upon the plaintiffs. No objection however having been 
taken to the decree passed by the trial court, we cannot delete 
the condition from the decree. We would dismiss this appeal. 


The First Appeal No. 390 of the 1925 is confined to the 
plaintiffs’ claim to recover 37 bighas, 2 biswas and 6 biswansis 
which was purchased by Kallu Mal at a Court sale on the 24th 
of November, 1916, for Rs. 450. The plaintiffs impugn the 
mortgages dated the r7th of December, 1915 and the 13th of 
March, 1916 in favour of Bharat Singh and Sher Singh, which 
Kallu’ Mal -subsequently redeemed. This part of the claim was 
disallowed by the Court below on the following grounds :— (1) 
That the object of Musammat Dhapo’s suit was to recover the 
property from Kallu Mal and was therefore beneficial to the rever- 
sion; (2) That Musammat Dhapo was justified in raising loans 
under the two mortgages for the expenses of the litigation against 
Kallu Mal which had already been started and (3) that the 
bulk of the loan was utilised for defraying the costs of the said 
litigation. : 

We are of opinion that a female heir is not justified in 
jeopardising the reversion by incurring debts for the prosecution 

(1) L. R201. A., 275 
(2) ILA, 66 at 73 


(3) I. L.R., 30 Cal., 550 at 554 and 555 
(4) 16C. W. N., 1070 at 1072 


(5) 17 C. W. N., 337 
(6) 19C. W. N., 313 
(7) I. L. R., 17 Mad., 208 
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of a frivolous litigation affecting the estate and cannot be allowed 
to saddle the reversion with the risks of a speculative venture. 
The allegations upon which Musammat Dhapo’s suit proceeded 
are characterised by a reckless disregard for truth. The impu- 
tations made against Kallu Mal were false to her knowledge and 
absolutely baseless. f 


Rupees 700 and odd were borrowed under the two mortgages 
already adverted to, the avowed objects being to meet the ex- 
penses of litigation, for her “private expenses” and for meeting 
the costs of cultivation. The parties are agreed before us that 
she. never cultivated an inch of land. There is no evidence 
whatsoever as to what her “private expenses” were. We are 
left in dark as to what amounts were actually spent by her towards 
the prosecution of this suit, which. was dismissed by the trial 
court and which was not prosecuted in appeal. Her taxed costs 
in the two courts amounted to Rs. 113-8-0. The mortgage of 
37 bighas and odd for Rs. 700 was, therefore, wholly unjustified. 
The reversioners are not and cannot be bound by the loan in- 
curred by her and the estate is not answerable for the costs 
decreed against her. The litigation was a mad frolic of Musam- 
mat Dhapo and entirely gratuitous. It would be ridiculous to 
call it a representative suit. 


The learned Subordinate Judge has failéd to notice that the 
property was purchased by Kallu Mal in execution of his decree 
for profits against Musammat Dhapo in suit No. 10 of 1916. We 
do not know the circumstances under which the claim for profits 
arose but a decree for profits was essentially a decree for money 
recoverable from Musammat’ Dhapo pergonally and could not 
be operative against the reversioners. We hold, therefore, that 
the heirs of Kallu Mal are not entitled under the auction-purchase 
to retain possession of his property against the plaintiffs- 
appellants. 

The result is that we allow First Appeal No. 390 of 1925 
with cost and we dismiss First Appeal No. 378 of 1925 with 
costs. 


` 


SUKHA AND ANOTHER (Plaintiffs) 
e VeEVSUS 
LACHMI NARAIN AND OTHERS (Defendants) * 


Cıvıl Procedure Code (Act V of 1908), Order 32, rule 3—Representa- 
tion of minors—Irregularity of appotniment of guardian ad litem 
—Effect of —Civil and Revenue Courts jurisdiction—Suit for dec- 
lavation that decree of Revenue Court void—Agra Tenancy Act (IT 
of 1901), sections 79 and 167. 

_ *S. A. No. 1763 of 1925 
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` Failure to issue notice to all parties and the appointment of 
a guardian merely amounts to an irregularity which does not 
justify a court in setting aside a decree. 
Dammar Singh v. Pirbhu-Singh, 4 A. L. J. R., 155, Ram 
Barechha Ram v. Tarak Tewari, 14 A. L. J. R., 589, Pokhpal 
v, Chhidda Singh, 9 A. L. J. R., 653 and Beni Prasad v. Lajja 
Ram, 14 A. L. J. R., 438, referred to. 
Where it was open to appellants to bring a suit under section 
79 of Act II of 1901 for wrongful ejectment, Ae/d, that, under 
section 167 of the Act, the Civil Courts could not take cogni- 
zance of a suit to declare a decree in the revenue court void and 
ineffectual on the ground that the proceedings of that court 
were contrary to law. 
Uman Shanker v. Bhagwan Din, 7 A.L.J.R., 1064, followed. 
SECOND APPEAL from a.decree of PANDIT RAJ RAJESHWARI 
SAHAI, Third Additional Subordinate Judge of Aligarh, confirm- 
ing a decree of MAULVI ZAMIRUL ISLAM KHAN, Munsif of Koil. 


Panna Lal, for the appellants. 
A. P. Pande (for Durga Charan Banerji), for the respondents 
The following judgments were delivered :— 


BENNET, J.—This is a second appeal by two minors under the 
guardianship of their mother who sued for the following reliefs :— 


1. That a declaration should be granted that decree No. 400 
of 1923,dated the 9th October, 1923 passed by the Assistant 
Collector of first class decreeing arrears of rent for an occupancy 
holding, of which Bena and others were tenants, has been obtained 
by the defendant No. 1, a zemindar, by fraud, deception and 
misrepresentation, and that no lawful guardian for the appellants 
was appointed in that suit on account of fraud and deception 
practised’ by the defendant No. 1, and that the said decree is void 
and ineffectual against the appellants, and that all proceedings as 
to ejectment in that decree are not binding on the appellants. 


2. That the appellants should be put in actual possession of 
the occupancy holding and the defendants Nos. r to 3 should be 
dispossessed therefrom. 


3. That the appellants should receive Rs. 100 as damages. 


The appellants also sued against the two defendants to whom 
the occupancy holding had been let by the zamindar after the 
ejectment of the appellants. Both the lower courts have found 
that there was no evidence of fraud and weagree with the correct- 
ness of the finding. All that appears in the regular case is that 
when the revenue court issued notice for the appointment of a 
guardian, the notice was only issued to Bena who was proposed 
as guardian, and not to the two minor appellants or to their 
mother. It was further alleged that in that notice the suit was 

-described as an ejectment suit, whereas it was properly a suit for 
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arrears of rent. Evidence had been given by the Ak/mad who 
wrote the notice to the effect that he wrote the words “ejectment 
suit ” by a mere mistake. There is no evidence that there was 
any collusion between the Ak/mad and the defendant No. 1. 
When the summons was issued for the suit on Bena, the suit was 
correctly described as suit for arrears of rent. 


In various rulings, Dammar Singh v. Pirbhu Singh(*), Ram 
Barechha Ram v. Tarak Tewari(*) and Pokhpal v. Chhidda 
Singh(*), it has been held that failure to issue notice to all 
parties and the appointment of a guardian merely amounts to an 
irregularity which does not justify a court in setting a decree 
aside. In Beni Prasad v Lajja Ram(*) it was held that where 
an infant was made a party and properly represented in the case, 
the decree cannot be set aside by means of a separate suit except 
upon proof of fraud or collusion on the part of a guardian. In the 
present case it is not alleged in the plaint, much less proved by 
evidence, that there was any fraud or collusion on the part of the 
guardian Bena with Lachhmi Narain, zamindar. 


We consider therefore that no fraud has been proved in the 
present case, only an irregularity which is not material. It was 
further to be noted that it was also alleged by the minor appel- 
lants that the zamindar should have received the payment of the 
amount by money order, which was returned unpaid. It was 
admitted that the money order sent was not sufficient to cover 
the amount of the claim with costs, and in these circumstances the 
zamindar was not bound to receive it. It is also apparent that 
after the passing of the decree for arrears of rent there was ample 
opportunity for the present appellants to have paid the amount of 
arrears decreed against them before the order of ejectment was 
passed. 


Another point which we note is that the appellants could have 
brought a suit under section 79, Act II of 1901 for wrongtul 
ejectment. That being so, under section 167, Act II of 1901, 
the civil courts could not take cognizance of a suit like the present 
which is to declare a decree in the revenue court void and in 
effectual on the ground that the proceedings of that court were 
contrary to law. This view has been taken in Uman Shanker v. 
Bhagwan Din (*) , a ruling with which we agree. 


_The appeal is dismissed with costs. 
MUKERJI, J.—I agree in dismissing the appeal with costs. 


Appeal dismissed 
(1) [1906] 4A. L J. R., 155 à 
(2) L19116] 14 A. L. J. R., 589 
(3) [igr] 9 A L.J. R., 653 
(4) [r916] 14 A. L. J. Ru, 43 
(5) [1909] 7 A. L. J. R., 1064 
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RADHA KISHEN (Defendant) 
` VEVSUS 
BHOREY LAL AND ANOTHER (Plaintiff's)* 


Minor—Sutt against, for recovery of money due on contracc— When 
minor not estopped from pleading mtnority—Relief against infant s 
fraud—Evidence Act, section I15. 

If a person sues a minor upon a contract, such contract having 
been entered into on the taith of a representation by the minor 
that he was of {ull age, the minor will not be estopped from 
pleading his minority in answer to a claim to fix him with per- 
sonal liability to a money-decree notwithstanding his fraudulent 
representation. But though section 115 of the Evidence Act 
may not apply, the court may, in other cases acting on well- 
recognized principles of equity, relieve against a minor’s fraud. 

CIVIL REVISION from an order of F. RUSTAMJI ESQ., Judge 
of the Court of Small Causes of Bareilly. 


Panna Lal, for the applicant. 
Sarkar Bahadur Johari, for the opposite-parties. 
The following judgment was delivered by 


DALAL, J.—To the plaintiff’s suit for rocovery of money due 
on a contract the reply was that the defendant Radha Kishen was 
a minor.on the date of the contract. According to a guardian- 
ship certificate given by a district court to his mother the date of 
birth of Radha Kishen is 14th August, 1907. The present 
contract was effected on 16th January, 1926, 2. e., before Radha 
Kishen reached the age of 21. He was, therefore, a minor on 
the date of the contract. .The learned Judge of the lower court, 
however, held him liable under the contract on this ground : 


“When a person between 18 and 21 years of age enters into a contract 
with the knowledge that his minority has been extended by reason of an 
order under section 7 of the Guardians and Wards Act_with a person who 
is not aware of that fact, there is misrepresentation and legal fraud on his 
part and he is estopped from taking advantage of his minority to show 
that the contract by him is inoperative”. 

Obviously, though he makes no such reference the Judge is 
referring to the provisions of section 115 of the Evidence Act. 
He, however, quotes no authority for his prgposition. In Wood- 
-roffe and Ameer Ali’s Evidenve Act (1915) the question is dis- 
cussed at page 765, and they sum up the result of decisions as 
follows :— 

“ A person under disability cannot do by an Act iz pais what he ,cannot 
do_by deed. He cannot by his own act enlarge his legal capacity to con- 
tract or to convey. He cannot be made liable upon a contract by means 

*Civ. Rev. No. go of 1928 
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of an estoppel under this section if it be elsewhere declared that he shall 
not be liable upon a contract. To say that by acts 7x pais that could be 
done in effect which could not be done by deed would be practically to 
dispense with all the limitations the law has imposed on the capacity to 
contract. So if a person sues an infant upon a contract, such contract 
having been entered into on the faith of a representation by the infant 
that he was of full age, the infant will not be estopped from pleading his 
minority in answer to a claim to fix him with personal liability to.a money- 
decree notwithstanding his fraudulent representation. But though this 
section may not apply, the court may, in other cases acting on well re- 
cognized principles of equity, 1elieve against an infant’s fiaud’’.~ 
So in a case like the present the plaintiffs cannot prevent the 
defendant from pleading minority on the ground of estoppel. At 
the same time the defendant would be liable for any loss the 
plaintiffs may have suffered in carrying out the contract and 
arrangement entered into between the parties. In the present 
case the plaintiffs fixed the price of the ror bags according to 
the contract at Rs. 2,653 including interest and miscellaneous 
costs and stated that they had received Rs. 2,346. It does not 
appear that under the contract they suffered any damage or were 
out of pocket to any extent. They have not disclosed for what 
price they themselves purchased the ror bags. In a case like the 
present I think that on the grounds of equity the plaintiffs could 
have recovered from the defendant any sum they could have 
proved to have been lost by them in making the purchase at the 
cost price to them and in selling. From the figures quoted above 
I come to the conclusion that they have suffered no such damage. 
No ground of equity, therefore, arises and the defendant cannot 
be estopped from pleading minority. 


Another ground for the application was that the suit was not 
of a nature-cognisable by a court of Small Causes. I do not 
agree. This is not a suit foran account. In every suit for 
money some account has to be prepared. In the present case 
there was only one transaction and the claim is for a specific sum 
of money as the result of the purchase and sale of goods under 
one agreement. This is not a case where money may have been 
advanced to a party from time to time, or purchases made from 
him from time to time- according to some arrangement entered 
into between the parties. The suit was rightly entertained by 
the lower court. ` ` 


„In the result I settaside the decree of the lower court and 
dismiss the plaintiff's suit, but without any order as to costs. 
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JAI NARAIN MISRA (Applicant) 
VEVSUS 
SARDA PERSHAD (Opposite-party)* 


Civil Procedure Code, section 24, sub-clause (4)—Siutt before Small 
Cause Court—Subsequently transferred to Munstf’s court having 
no Small Cause Court power up to valuation of claim— Revision 
from a decision of the Munsif— Whether lies. 

Where a suit of Small Causes Court nature instituted in the 
court of a Judge of Small Causes was subsequently transferred 
by an order of a superior court under section 24, Civil Pro- 
cedure Code, to the court of the Munsif having no Small Cause 
Court power up to the valuation of the claim and the suit was 
finally disposed of by him, /e/d, that the Munsif’s court must 
under section 24, sub-clause (4) be deemed to bea court of 
Small Causes, that the proceedings in the latter court must be 
governed by the Small Causes Court Act and that as no 
appeal lay to the District Judge, there was no bar to a revision. 
Sukha v. Raghunath Das, 13 A. L. J. R, 69, followed. 

CIVIL REVISION from an order of PANDIT RAMESH BAL 

DIKSHIT, Munsif of West, Allahabad.’ 


Ram Nama Prasad and Swarene Chandra Das, for the appli- 
cant. 
Kashi Narain Malaviya, for the opposite-party. 


SULAIMAN, A. C. J.—A preliminary objection is taken to the 
hearing of this application, namely, that no revision lies. The 
suit was instituted in the court of a Judge of Smal! Causes and 
was undoubtedly a suit of Small Causes Court nature. The suit 
was however transferred by an order of a superior court under 
section 24, Civil Procedure Code to the court of the Munsif who 
had no Small Cause Court power up to the valuation of the claim. 
It was finally disposed of by him. The contention before us is 
that an appeal ought to have been preferred to the District Judge 


from the decree and inasmuch as no appeal was preferred no, 


revision should be entertained. In our opinion when -the case 
was transferred from the Court of Small Causes to that of the 
Munsif the latter court must under section 24, sub-clause (4), 
Civil Procedure Code be deemed to be a court of Small Causes. 
The proceedings in this latter court therefore must be governed 
by the Provincial Small Causes Court Act. This view was accept- 
ed in the case of Sukňa v. Raghunath Das (') with which we 
agree. It is therefore clear that no appeal lay to the District 
Judge and consequently there is no bar to this revision. 


Coming to the merits of the case, it appears that the promis- 


(1) [x9t7] 15 A. L. J. R., 69 
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sory note in questior? was executed when the defendant’s brother 
was being prosecuted in a criminal case for misappropriation of 
certain amount. It cannot however be disputed that some money 
was undoubtedly due from the defendant’s brother. In order to 
put a stop to further trouble the defendant agreed to execute the 
promissory note for Rs. 482 and Rs. 200 were paid in cash. The 
judgment does not clearly show in what way the criminal pro- 
ceedings dropped but it is not disputed that somehow or other 
they terminated in favour of the accused. 


The materials before us are not sufficient to justify a finding 
that the promissory note was executed with a view to stifling the 
prosecution. The finding of the court below that no undue influ- 
ence was exercised is also one of fact and cannot be questioned. 

It does however appear from the judgment that the total 
amount of rents due onthe date of the execution of the pro- 
missory note from the tenants was Rs. 682. Rs. 200 having been 
paid in cash, the amount of the promissory note represented the 
maximum amount of rents which were due from the tenants in 
the sense that they had not been credited. It does not however 
follow that the defendant’s brother had been able to realise the 
whole of this amount. There can therefore be no doubt that the 
promissory note was executed for Rs. 482 as representing the 
maximum amount for which the defendant might on the account 
being taken be found liable. Asa matter of fact there was a 
connected case for accounts pending, which was not of a Small 
Cause Court nature and from which, we understand, an appeal is 
now pending before the District Judge. The simple issue in that 
case was, what was the actual amount due from the defendant’s 
brother to the plaintiff on the date when the promissory note was 
executed. We, therefore, think it just and equitable that the 
final disposal of the present case should be postponed till it has 
been determined in the other case that the exact liability of the 
defendant’s brother was on the date of the promissory note on 
account of sums realised by him from the tenants and not credited 
to the plaintiff. The decree in the present suit should be confined 
to that amount. The plaintiff of course will get interest on the 
amount so determined at the contractual rate. With these direc- 
tions the appeal is allowed, the decree of the court below is set 
aside and the case remanded to that court for disposal according 
to law. Costs here and hitherto will abide the event. 


a Appeal allowed 
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z FULL BENCH 


JAGAT NARAIN AND ANOTHER ` (Plaintiffs) 
VEVSUS 


MATHURA DAS AND OTHERS (Defendants)* 


Hindu Law—Jowt family—Manager—Power of alienation—‘‘ Benefit 
of the estate”—Meaning of—Act need not be of a defensive 
character. : 





‘Benefit of the estate” is something distinct from legal 
necessity. A manager of a joint Hindu faimly has power to 
alienate family property provided the transaction is for the 
benefit to the estate. The transaction need not be of a de- 
fensive nature, but it must be such as the prudent owner would 
enter into taking into consideration all the facts available to 
him including the fact that he was dealing witb property in 
which he were equally interested with him. Hanuman Prasad 
Pandey v. Babui Murarji Koonweree, 6 Moore’s I. A., 393 (423), 
followed. Palaniappa Chetty v. Deivasikamony Pandara, 44 
DA., 147, explained. Bhagwan Das v. Mahadeo Prasad, 4g 
All., 390; 21 A. L. J. R., 271, referred to. 

FIRST APPEAL from a decree of PANDIT RUP KISHEN 
AGHA, Subordinate Judge of Moradabad. 


Panna Lat, for the appellants. 
Pearey Lal Banerji, for the respondents 


The judgment of the Court was delivered by 


Boys, J.—This case has been referred to a Full Bench by an 
order of reference of the Acting Chief Justice, Mr. Justice 
Sulaiman and Mr. Justice Kendall. The question with which 
we are concerned is the meaning and implications of the term 
“benefit of the estate” as used in reference to transfers made 
‘by the manager of a Hindu joint family. The facts are simple 
and admitted. Nityanand had two sons, Rameshwar Prasad 
and Babu Partap Singh. Rameshwar Prasad had two sons, Jagat 
Narain and. Krishna Narain. In 1864 certain property was 
purchased by Nityanand in the name of his wife. After tHe 
death of the parents, Rameshwar Prasad and Babu Partap 
Singh, on the 20th January, 1912, executed two sale-deeds of this 
property, each purporting to sell a half of one-third of mauza 
Kashipur by each sale-deed. By the two transactions jointly 
then these two persons purported to trafisfer the whole of one- 
- third of mausa Kashipur. 


It is admitted that 2/3rd of mauza Kashipur hdd previously 
been sold for Rs. 15,000 and the sale price of this remaining 
1/3rd was Rs. 10,000. In view of these facts it is admitted that 
there can be no question but that the property fetched a full 
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and fair value. The reason given for the sale of the property 
was- that it was inconvenient to manage it, and again it is 
admitted that the property was situated 19 miles away from 
Bijnor ; that neither of the two brothers lived in the locality, both 
had their permanent occupations elsewhere, and it was very 
difficult for them to manage the property successfully and to the 
benefit of the family. This is tantamount to saying, and it is~ 
frankly admitted, that in the ordinary sense of the term the 
transactions of sale were for the benefit of the family. The 
only question calling for decision is whether the transactions were 
for the “benefit of the estate”, as the expression is used in 
Hindu Law. One further fact calls for mention and that is that 
it is not disputed that the intention of the vendors was to devote 
the proceeds to the purchase of other landed property in a more’ 
accessible situation. The Rs. 10,000 was in fact placed ina 
Bank and for one year drew a substantial interest and then the 
Bank failed. But it is not denied that the intention with which 
the property was sold was to buy other property, and the fact 
that the money was actually lost owing to the failure of the 
Bank is only an incident which can have no bearing on the ques- 
tion we have to decide. 


It is admitted that the family was a joint family, and that 
the property transferred by the two sale-deeds of 1912 was joint 
family property. The present suit has been brought by two 
sons, Jagat Narain and Krishna Narain, of Rameshwar Prasad, 
to set aside the sales on the ground that they were not justified 
by Hindu Law. - 


The case has been referred to us because of a conflict between 
certain rulings of this Court. As their Lordships, in referring 
the case to this Full Bench, have put it: “ A wider meaning 
was attached to the expression ‘ benefit of the estate’ in Tula 
Ramv. Tulsi Ram (°) , Mahabir Prasad v. Amla Prasad (°) , Jado 
y. Nathu (°), B. Sadhusaran Prasad v Brahmdeo Prasad ($), 
Kunwar Kalika Nand Singh v. Kunwar Shiva Nandan Singh (*) 
and Skeo Tahal Singh v. Arjun Das(*). On the other hand 
the expression has been taken in a narrower sense in the cases of 
Shankar Sahai v. Baichu Ram (€) and Bhagwan Das v. Mahadeo 
Prasad (°). The “ narrower sense ” referred to is that 
in the last two cases mentioned (and also in Jmspector 
Singh v. Kharak Singh) and Rattan Chand v. Sri Thakur 
Ram Kiskun Murarji(°) cases also mentioned in the referring 


order) it has been suggested that joint family property can only ; 


(1) I. L. R. 42 All, 559 - (2) I.L. R., 46 All., 364 
(3) I.L. R., 48 All, 592 t4) 611.C., 20 
(5s) 631.C., 625 (6) 561. C., 879 ` 


(7) I. L. R., 47 All, 381; 23 A. LJ. R., 204 
8) L L. R., 45 All., 390; 21 A. L. J. R., 271. 
(9) 26 A. L.J. R., 577 (10) 26 A. L.J. R., 777 
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be transferred when the transfer is in the nature of a “defensive’’ 
transaction, e.g., for the purpose of saving the estate from some 
threatened injury. This view we shall have to express more 
precisely when referring to the cases in which that view has been 
taken. 


We will proceed to examine the history of this question. We 
have proceeded to that examination by considering first the 
pronouncements of their Lordships of the Privy Council, and 
only in the event of finding those pronouncements otherwise ‘than 
quite clear were we prepared to consider any departure from or 
amplification of those pronouncements justifiable. The earliest 
authoritative pronouncement is to be found in the well-known 
case Hunooman Persaud Panday yv. Musammat Babooee Munvaj 
Koonweree(*). In that case their Lordships were dealing with 
the power of the manager for an infant heir. But it is accepted 
that the same principles will govern the powers of a manager of 
a joint Hindu family, and also, it may be added, the Shivait of a 
temple. The passage which we proceed to quote has been quoted 
in numberless judgments, but we have no hesitation in quoting it 
again as it is indubitably the source of the law on this point. We 
were invited to consider passages from-the Mitakshara, but their 
Lordships had those passages before them and they interpreted 
them in certain language and that language we must, and do of 
course, readily accept. Their Lordships said at p. 523 :— 

“The power of the manager for an infant heir to charge an estate not 
his own, is, under the Hindu law, a limited and qualified power. It can 
only be exercised rightly ina case of need, or for the benefit of the 
estate. But where, in the particular instance, the charge is one that a 
prudent owner would make, in order to benefit the estate, the bona fide 
lender is not affected by the precedent mismanagement of the estate. 

E The actual pressure on the estate, the danger to be averted, or the 
benefit to be conferred upon it, in the particular instance, is the thing to 
be regarded”. 

Here we have what is to us a quite unambiguous direction. The 

power to charge the estate can only arise “in a case of need” oy 

“for the benefit of the estate’. Further it arises where “the 

charge is one that a prudent owner would make in order to 
benefit the estate’. Again the elements to be considered are, 

“the acutal pressure on the estate, the danger to be averted, 

or the benefit to be conferred on it, in the , particular eae 

We have emphasised ourselves, by placing the word “or” in 

italics, the fact that benefit of the estate such as a aradeni 

owner would endeavour to effect is by itself a sufficient justi- 

fication for the creation of the charge. Nowhere is there a hint 

in this pronouncement of their Lordships that there need be 

necessarily any element of “danger to be averted”. In other 
(1) [1856] 6 Moore’s I. A., 393 (423) 
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words, we cannot find in this pronouncement any justification 
whatever for the suggestion that the transaction must necessarily 
be of a “defensive nature’. There are only three comments 
which we think should be made here. We think that it is 
sufficiently obvious in itself that when their Lordships used the 
words “that a prudent owner would make” they did not mean 
to suggest that the presence or absence of prudence was to be 
determined by what the manager chose to say he thought to be 
prudent, but by what the ordinary man knowing all the facts that 
were or could properly be within his knowledge at the time the 
charge was created would consider to be prudent. Secondly, the 
prudence or otherwise of the transaction must not be judged by 
its result, whether to the benefit or the injury of the estate, but 
must be judged in the light of the circumstances which were within 
the knowledge of the manager, or knowledge of which he could 
reasonably be expected to have acquired. Thirdly, in view of the 
fact that he was not the sole owner of the property but others 
had an interest in the property, the degree of prudence required 
of him would be greater, as in the case of a trustee, than if he 
were the sole owner. 


In Krishna Chandra y. Ratan Ram Pal(’) and Muneshar 
Bax Singh v. Arjun Singh(*) their Lordships’ judgment was 
interpreted in the sense that we have interpreted it. Again in 
Sahu Ram Chandra v. Bhup Singh(*) their Lordships of the 
Privy Council said : 

“In all of the cases where it can be established that the estate itself 
that is under administration demanded, or the family interested justified, 
the expenditure, then those entitled ‘to the estate are bound by the 
transaction”. 


We next come to the case of Pulaniappa Chetty v. Deivasika- 
mony Pandara(*). Itis, as we hold, a misconception of their 
Lordships’ pronouncement in this case that has given rise to the 
restricted view of the phrase “benefit of the estate” to which we 
have referred. Their Lordships said at p. 155: “It is impossible, 
their Lordships think, to give a precise definition of it (benefit 
td the estate) applicable to all cases, and they do not attempt to 
do so. The preservation, however, of the estate from extinction, 
the defence against hostile litigation affecting it, the protection 
of it or portions from “injury or deterioration by inundation, this 
and such like things would obviously be benefits”. 


It is apparently in this passage alone that the theory has found 
its origin that the transaction must be of a defensive nature. It 
is true that the three or four instances given by their Lordships 
are all instances where the transaction was of a defensive nature, 
but we think there is no justification for the suggestion that their 


(1) [191s] 20 C. W. N., 645 (2) [1916] 19 O. C., 100 
(3) [1917] 441. A. 126 at 130; I. L. R., 39 All., 437 . (4) [1917] 44 I. A., 147 
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Lordships meant to say that: transactions justifiable on the 
principle of “benefit to the estate” are limited to those transac- 
tions which are of a defensive nature. In the first place, their 
Lordships were clearly merely giving certain cases where the 
objects to be attained “would obviously be benefits”, and secondly 
they expressly went on to say: “The difficulty is to draw the line 
as to what, are, in this connection, to be taken as benefits and 
what not”. We cannot find in the quotations that we have made 
any justification for holding that the principles laid down 
in Hunooman Persaud Panday v. Musammat Babooee Muraryi 
Koonweree(*) were being modified. 


From this period onwards we find a number of cases in which 
the principles laid down in Hunooman Persaud Panday v. 
Musammat Babooee Muvarji Koonweree(’) were strictly followed, 
and a number of cases in which the proposition began to be 
shadowed forth and in some became crystallised that the transac- 
tion must be of a defensive nature. This phrase ‘‘defensive 
nature” we have taken from some of those cases. 


We do not intend to extend this judgment to undue propor- 
tions by considering all of those cases. We propose to limit 
ourselves to a reference to the cases in which that theory has 
found expression in this Court. The first of those cases is 
Bhagwan Das v. Mahadeo Prasad (*). It was a judgment of Mr. 
Justice Rafique and Mr. Justice Lindsay. That was a case 
of a speculative litigious suit, and it was held that such a suit was 
not for the benefit of the estate. With this view, we think, there 
can be no possible ground for disagreement. But their Lordships 
did say, when discussing the case of Pulaniappa Chetty v. 
Deivasikamony (*) after quoting the remarks to which we have 
already referred : 

“There is nothing -in these remarks to encourage the notion that an 
adventure in the shape of a speculative suit, which might possibly bring 
profit to the estate, could properly be regarded as a ‘ benefit to the estate’ 
or a ‘legal necessity’. Their Lordships’ observations rather import that 
any act for which the character of ‘legal necessity’ or ‘ benefit to the 


estate’ can be claimed must necessarily be a defensive act, something ° 


undertaken for the protection of the estate already in possession, not an 
act done with the purpose of bringing fresh property into possession and 
which may or may not be successful under the chances attending upon 
litigation ’’. 
We are satisfied, as we have already said, that a speculative litiga- 
tion does not come Within the principles laid down in Hanooman 
Persaud Panday vw. Musammat Babooee Munraj Koonweree (') nor 
do we think it could be justified by any other of the pronounce- 
ments of their Lordships. But we cannot agree with the further 


(1) [1856] 6 Moore’s I. A., 393 (2) I. L. R.,45 All, 390; 21 A. L. J. R., 271 
(3) [1917] 44 I. A., 147 (4) [1925] 47, 381; 23 A. L. J. R., 204 
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CivIL conclusion drawn that there is anything in Pulaniappa Chetty v. 
Deivasikamony to justify holding that the transaction “ must 
— necessarily be a defensive Act”. In considering the case of Pula- 
JAGAT niappa Chetty v. Deivasikamony we have already given our reasons 
NARAIN . s . 
z {or this view. The same considerations apply to the case of Skan- 
MATHURA kar Sahu v. Baichu Ram (*) where their Lordships held that the 
Das litigation was ‘in fact of the nature of a speculative litigation. 
Boys, 7. Whether the particular circumstances indicate, in our view, that 
the litigation was speculative, we need not consider. That was a 
question for determination in the particular suit and not a question 
of the principles to be applied. Itis this idea of the necessity 
that the transaction should be of a defensive nature (which, so 
far at any rate as this Court is concerned, found definite expres- 
sion in the two cases with which we have just dealt) that started 
the current’ of-opinion which is followed in the case of /uspector 
Singh v. Kharak Singh (*) and is reluctantly accepted in the 
case of Rattan Chand v. Sri Thakur Ram Kishan (°). 
We, therefore, hold that we are bound and wholly bound by 
the pronouncements of their Lordships in Hanooman Persaud 
Panday v. Musammat Babooee Munraj Koonweree, Sahu Ram 
Chandra v. Bhup Singh and Pulaniappa Chetty v. Deivasika- 
mony; that there is nothing in Pullaniappa Chetty v. Deivasika- 
mony which justifies the opinion that their Lordships were laying 
down that the transaction must be of a defensive nature or that 
they were in any way modifying the pronouncements made in 
Hanooman Persaud Panday x. Musammat Babooee Munraj 
Koonwerce; that in Hunooman Persaua’s case their Lordships 
merely laid down the law in the phrases that we have quoted; 
that they indicated that one of the elements which would justify 
the transaction is to be found in “ benefit to the estate ” and that 
there is not a hint in that judgment that if the transaction was to 
the benefit of the estate and was such as a prudent owner would 
have carried out with the knowledge that was available to him at 
the time it could be set aside by anybody, we have already indicated 
that the degree of prudence would be the prudence which an ordi- 
.nary man would exercise with the knowledge available to him ; and 
that the transaction would have to be judged not by its results but 
by what might have been expected to be its results at the time it 
was entered into; and that the degree of prudence which might 
fairly be required from a person who was not the sole owner of 
the property might naturally be somewhat greater than that which 
might be expected in the case of a sole owner. The degree of 
prudence to be demanded might well be held to be that which 
would be demanded in ordinary cases from a trustee. 
As the whole case has been referred to us and the facts as 
we have set them out at the commencement of this judgment are 
(1) [r925] I. L. R., 381; 23 A. L. J. R., 204 (2) [1928] 26 A. L. J. R., 577 
` (3) [1928] 26 A. L. J. R., 777 
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admitted, it follows that the plaintiff’s appeal fails. The simple CIVIL 
facts are that the adult managers of the family found it very 
inconvenient and to the prejudice of the family’s interests to — 
retain property, 18 or 19 miles away from Bijnor, to the manage- ook 
ment of which neither of them could possibly give proper atten- a: 
tion, that they considered it to the advantage of the estate to sell MATHURA, 
that property and purchase other property more accessible with DAs 
the proceeds, that they did infact bell that property on very Boys, J. 
advantageous terms, that there is nothing to indicate that the 

transaction would not have reached a profitable conclusion but for 

the unfortunate accident that a Bank closed its doors. Judging 

these facts by the tests that we have held must be applied, we 

find ample reason for holding that the transactions was such a one 

as a prudent owner and even a prudent trustee might rightly 

have considered to be for the benefit of the estate, and that, 

therefore, that transaction cannot be impeached. 


The appeal is, therefore, dismissed with costs. 





Appeal dismissed 
RAM CHARAN (Plaintiff) Sox 
VEVSUS 1928 
BANSIDHAR AND OTHERS (Defendants) * i 
wey, 3 


Limitation Act (IX of 1908), section 5—Applicability of, to applica- 
tion for leave to appeal as pauper—Civil Procedure Code, Order MUKERJI, J. 
> 44, rule 1. $ BANERJI, J. 


The words ‘‘for leave to appeal” in section g of the Limita- 
tion Act of 1908 are wide enough to include an application for 
leave to appeal as a pauper under Order 44» rule x of the Civi! 
Procedure Code. 


Where “the plaintiff filed ‘an appeal against an order in the 
execution department on payment of a court-fee of Rs. 2 and 
on the High Court pointing out that the court-fee payable was 
an ad valorem fee, the plaintif took time to pay the deficiency 
but ultimately, more fhan 30 days after the passing of the, 
decree, appealed against, he made the present application for 
leave to appeal as a pauper, “e/d, that-section s of the Limita- 
tion Act of 1908 applied and that inasmuch as the application 
was a Jone fide one, permission to appeal as a pauper should be 
granted and time should be extended. 

Gati v. Rachla Kunwar, 29 In. Ca., 1063, referred to. 

APPLICATION under Order 44 and Section 151 of the Civil 
Procedure Code. 
B. Malik, for the applicant. 
Uma Shankar Bajpai and Jwala Prasad Bhargava, for the 
opposite-parties. 3 
š * Application in Ex. F. A. No. 455 of 1927 
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The judgment of the Court was delivered by 


MUKERJI, J.—This is an application on behalf of one Ram 
Charan, who filed an appeal, on payment of a court-fee of 
Rs. 2 purporting to be against an ‘order passedin execution 
of a decree. His appeal was really one arising out of an applica- 
tion for restitution, and the office of the High Court reported that 
the appeal was against a decree and that the court-fee payable 
was an ad valorem fee. The applicant took time to pay the 
deficiency in court-fee, but, ultimately, made this application on 
14th May, 1928, praying that he might be permitted to appeal as 
a pauper. There is an oral application on behalf of his counsel 
that, if necessary, time might be extended for making such an 
application under section 5 of the Limitation Act. 

The application has been opposed by the learned counsel for 
the opposite party on the ground that the application having been 
made more than 30 days after the passing of the decree appealed 
against, should be treated as time-barred. There can be no doubt 
that the applicant filed the appeal as an appeal against an order in 


` the execution department, and never purported to make an appli- 


cation for leave to appeal as a pauper. It happened, contrary to 
the expectations of the applicant, that this Court treated the 
appeal as from a decree. It is possible that if the applicant had 
been advised beforehand that he could not appeal on a two rupee 
stamp, he would have come in at once and within the 30 days 
allowed by article 170 of the Limitation Act. 

The question that we have to consider is whether section 5 of 
the Limitation Act is at all applicable and, secondly, whether we 
should apply the same if we find that it is applicable. 


The earlier Limitation Act of 1877 has undergone an altera- 
tion in the later Act of 1908. The words “for leave to appeal ” 
have been added to section 5. The words, in our opinion, are’ wide 
enough to include an application for leave to appeal as a pauper 
under Order 44, rule 1 of the Civil Procedure Code. The case of 
Gati v. Rachla Kunwar (*) has been brought to our notice.- In 
it two learned Judges of this Court held that the application 


* before them, made under circumstances similar to those of this 


case, was time-barred- Their Lordships’ attention was however 
not drawn to section 5 of the Limitation Act of 1908. Further, 
it does not appear that there was any application before their 
Lordships for an extension of time. In the circumstances, we do 
not consider that this case is a sure guide for us. 

Coming to the second point, namely, whether we should 
extend the period of limitation, we have considered the matter 
from two points of view, namely, whether, having regard to the 
proviso torule 1 of Order 44, we should permit the applicant to 
appeal as a pauper, and whether the fact that his application has 

(1) 29 In. Ca., 1003 ae 
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been made so late should deter us from granting his application. 
We are satisfied that the question raised here is a question of law, 
and that the application is a dena fide one, and therefore permis- 
sion to appeal as a pauper should be granted and time should be 
extended. i 


The question whether, as a matter of fact, the-applicant is a 
pauper or not has to be gone into. We direct that an enquiry 
into the pauperism or otherwise of the applicant be made by the 
court below. We grant three months time for the purpose. 


HIRA LAL AND OTHERS (Plaintiffs) 
VEYSUS 
PIAREY LAL AND ANOTHER (Defendants)* 


Hindu Law—Adoption—Authority to adopt given by a member of a 
joint Hindu family, to his wife—Valid. 

= An authority to adopt may be validly given by a member 
of a Mitakshara joint Hindu family to his wife, and the boy 
adopted by the widow in pursuance of such an authority takes 

the share of his adoptive father in the joint family. 
FIRST APPEAL from a decree of BABU GANGA PRASAD 

VARMA, Subordinate Judgé of Bulandshahr. 


Sir Tej Bahadur Sapru and Mr. Shiva Prasad Sinha, for 
the appellants. 


B. E. O'Conor, Shiam Kishan Dar and Krishna Murari Lal, 
for the respondents. 


The following judgment was delivered :— 


KENDALL, J.—This appeal arises from a suit brought by 
several of the members of a joint Hindu family for a declaration 
that an adoption of defendant-respondent No. 1, Piarey Lal; 
by defendant-respondent No. 2, Mst. Champa Devi, widow 
of Durga Prasad, was invalid. Durga Prasad was, as is now 
admitted, a member of the joint Hindu family to which the 
plaintiffs belong when he died in August, 1921. A deed of 
authority to adopt a son was executed in favour of Mst. Champa 
Devi sn the ist August, 1921 and registered at the office of 
the Sub-Registrar on the same day. But it was claimed that 
at that time Durga Prasad was delirious and unconscious, and 
that the deed could not be considered to be legally valid. On 
the facts the lower court has found that the deed was valid. 
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But before considering this part of the case we propose to deal ' 
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with the legal point that has been argued at some length before 
us, viz: that even if it be assumed that Durga Prasad gave 
authority to his widow to adopt a son, the power to adopt 
became extinguished on the death of Durga Prasad because his 
property vested in the plaintiff by survivorship. 


For this proposition, which has been “pressed very strongly 
by Sir Tej Bahadur Sapru on behalf of the appellants, no 
authority of this Court has been cited, nor does it appear 
that any case raising this particular question of Jaw has 
ever come before this Court. If the proposition were to 
be accepted it would follow that a large proportion of the adop- 
tions in this province must be held to be invalid. In the well- 
known case of Bhoobun Moyees Debia v. Ram Kishore Achar] 
Chowdhury and Chundrabullee Debia (') it has been laid down by 
their Lordships of the Privy Council that the estate of a deceased 
son vested in possession cannot be defeated and divested by 
the mere gift of power of adoption to a widow, and it has been 


- sought to extend this principle and to argue that because Durga 


Prasad’s share in the joint family property became vested at 
his death in the remaining members of the family the widow 
could not defeat or divest them. There are certain obvious 
objections to this argument, the first of which is that Durga 
Prasad was not the owner of a defined estate; he could only 
be said to be the owner of a fluctuating interest in the joint 
family property, and it does not therefore appear to be accurate 
to say that on his death his estate vested in the surviving members. 
The number of sharers in the joint family property became 
diminished by one on his death, and the number of co-sharers 
would be increased by one if the adopted son be held to be 
validly adopted. But that is not the same thing as to say that 
the estate of Durga Prasad, which never had any separate exis- 
tence, became vested in the other members of his family. Sir 
Tej Bahadur Sapru claims that the authority of the Bombay 
High Court is in favour of his argument, and he has quoted 
the cases of Bhimabai Bhratar Krishnappa Desai v. Tayappa 
Murarrao Nadganda (*) and of Adiveva Fakirgowda Patil v. 
Chaumallgowda Ramangowda(*). Both these cases, however, 
refer to “ vatan ” property and not to joint family property under 
the Mitakshara law. It was held that on the death of the last 
male owner the property vested immediately in his heirs, and 
could not be subsequently divested by an adoption made by his 
mother. In the case of Sree Sree Sree Madana Mohana Ahanga 
Bheema Deo-Kesari Gajapati v. Sree Sree Sree Purushothama 
Ananga Bheema Deo(*) (the decision of which is clearly against 
the present appellants) the learned Chief Justice refers toa 


` _ previous opinion of his own expressed in the case of Siznachami 


(1) 10 Moo. In. App., 279 (2) I. L. R., 37 Bom., 598 
(3) 26 Bom. L. R3, 360 (4) I.L. R., 38 Mad., 1105 
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alias Kumarathu Servaigar v.-N. A. R: Rawsawmy Chettiar (?) 
in the effect that there is no authority to show that the principle 
of the decision in Bhoobun Moyee’s case does not apply in the 
case of a joint family, and this has been quoted in favour of the 
appellants in the present suit; but the Madras case was con- 
cerned with an impartible estate, in which the succession was 
not by survivorship but by inheritance, and the circumstances 
of taking in adoption would therefore be entirely different 
from- those of a family in which succession is by survivorship. 
In the case of Chandra Bin Bhau v. Gojarabai(*) there is no 
real analogy to the present case, because Nana, as the last 
surviving member of a joint Hindu family, had become the full 
owner of the property, and his widow could not be divested by 
the adoption of'a son by his brother's widow. Finally, some 
reliance has been placed on certain sentences in Mayne’s Hindu 
Law, 9th edition, p. 153. It is there remarked that although 
the distinction between the cases of vesting by: inheritance and 
by survivorship had been the basis of a number of decisions in 
India, it may be doubted whether this distinction can still be 
maintained in view of the recent decisions of the Privy Council. 
The conclusion of the commentator, however, is that the only 
question hereafter will be whether or not the power has become 
extinguished by reason of circumstances which have arisen since 
the grant of power to, adopt—if the authority is alive the question 
of the vesting of an estate whether by inheritance or by survivor- 
ship is immaterial. i 
None of the cases quoted by Sir Tej Bahadur provide us with 
sufficient authority for giving what would in these provinces be 
considered a somewhat revolutionary pronouncement, and we 
should not be disposed to do so even if there were no decisions 
on the other side. Before referring briefly to one or two of 
these decisions however_we may remark that the commentators 
agree in holding that a widow in a jomt Hindu family may adopt 
a son if she has authority from her husband. On pp. 152 and 
153 of Mayne’s Hindu Law (9th edition) ihe author remarks : 
‘The vesting of estate in an undivided brother or the son of such 
brother does not terminate the power of adoption, ....A widow's power 
of adoption was held to be extinguished for ever as soon as the estate 
is vested by inheritance in anheir.... Where however the husband to 
whom the adoption is made was a member of an undivided family and 
on his death his share devolved by survivorship on the surviving member 
or members other than a son the power would be alive and would continue 
to be alive until the last surviving member died and the estate vested 
by inheritance in the next heir’’. 
It is after this passage that the one on which the appellants 
have relied occurs. Bat as we have pointed out the whole of 


(1) 22 Mad. L. J., 85 
(2) I. L. R., 14 Bom., 463 
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the passage taken together by no means ‘conveys the meaning 
1928 that the appellants would have us give to it. In Sarkar’s Hindu 
—. Law of Adoption, second edition, the matter is discussed at some 
a LaL length. On p. 252 the learned author remarks: ` 
PIAREY LAL “The joint family being the normal condition of the Hindus the adop- 
tion by widows of its members with the deceased husband’s assent presents 
some difficulty: for the undivided interest of the deceased husband passes 
from the moment of his death to the surviving male members of the family, 
and an adoption by his widow of a son to him by his assent alone has the 
effect of divesting his estate from his co-parceners in whom it was already 
vested; in fact it has the effect of an alienation of the undivided co-par- 
cenary interest in favour of an adopted son, who may be a perfect stran- 
ger, without the concurrence of the other members of the family........... 
But however anomalous an adoption by a widow with her deceased hus- 
band’s’ assent may be,it is now recognised in all the minor schools of 
Mitakshara......Therefore it would appear that so long as the whole 
family or that branch of the family to which the widow's husband belonged 
remains joint there is no bar to the widow’s exercising the power of adop- 
tion given by her husband ”, 
We have already referred to the case reported in 38 Madras, 
p. 1105 in which the remarks of Mr. Justice Seshagiri Ayyar are 
entirely antagonistic to the contention of the appellants in the 
present case. Other cases, which have been referred to and which 
favour the respondents, are those of Venkatarmier v. Gopalan (*) 
and Bachoo Hurkisondas v. Mankorebai (*). This last case is of 
special importance in’ view of the fact that the appellants’ learned 
counsel claimed the authority of the Bombay High Court as ~ 
supporting him. He would distinguish that case from the present 
one on the ground that it is not a genuine case of a joint family 
property. In this we are unable to agree, but, at any rate, it is not 
a case that can be quoted in the appellants’ favour. In the case 
of Pratapsingh Shivsingh v. Thakor Shri Agarsinghji Rajasangjt 
(ë) their Lordships of the Privy’ Council have held that unless 
there is a time-limit imposed by the authority which empowers a 
Hindu widow to adopt, or she is directed to adopt promptly she 
‘may make the adoption so long as the power is not extinguished 
or exhausted. Her right to make an adoption is not dependent 
on her inheriting as a Hindu female owner her husband’s estate. 
She can exercise the power even though the property is not 
vested in her. What circumstance was there in the present case 
which exhausted the power of Durga Prasad’s widow to adopt a 
son. The only reply to this question on behalf of the appellant is 
that it was the death of Durga Prasad and the vesting of his 
estate in the joint family: It certainly cannot have been the 
intention of Durga Prasad that his death should exhaust his. 


(1) 35M. L. J., 698 
(2) I. L. R., 31 Bom., 373 
(3) I. L. R., 43 Bom., 778 
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widow’s power to adopt. On the contrary, it is only on his death 
that the authority is to be exercised. If any fresh inference is to 
be drawn from the latest rulings of the Privy Council it is this, 
that even if the estate of Durga Prasad did vest in the remaining 
members of the joint family, that circumstance in itself would not 
be sufficient to invalidate an adoption by the widow. It may be 
remarked that in Bhoobun Moyee’s case their Lordships were 
guided by other considerations besides the fact that the estate had 
vested in a third person, and one of those considerations was that 
the natural son of the adopting widow had grown to man’s estate 
and had been in a position to perform all those duties which an 
adopted son would have been called upon to perform ; and the 
inference might well be that the power of adoption which it had 
been intended to confer on the widow had bcen exhausted. 
There is no such circumstance here, and. on a general review 

of the authorities and of the opinions of the commentators 
we are satisfied that where a member of a joint Hindu family 
has been proved to have given his widow power to adopt, that 
authority is not automatically. exhausted by his death. 


_- In regard to the facts very little has been said in argument to 
induce us to believe that the decision of the lower court is in- 
correct. Durga Prasad died prematurely at the age of about 25 
or 26, and it is certain that he had for many years been an invalid. 
He was married at the age of about 16, and one son was born 
who died in infancy. His own people were residents of Mansur- 
-pur and his wife’s people lived in Nethla Hasanpur. Towards the 
end of June, 1921 Durga Prasad was seriously ill. The complaint 
, that he was said by most of the witnesses to have been suffering 
from was bleeding piles and indigestion. He was persuaded by 
his wife to go for treatment to Nethla Hasanpur, where he was 
when he executed the deed of authority to adopt on the Ist of 
August. On the same day he executed a will which was also 
registered. This will has been produced in evidence, though it is 
not ‘of direct importance in the case. It does appear, however, 
that it must have been propounded in the mutation proceedings, 
for, on the death of Durga Prasad, the patwazz reported 
that Durga Prasad’s widow and mother were both entitled 
to mutation, while the order of the Sub-Divisional Officer 
shows that the name of Musammat Champa Devi, the widow, 
alone was recorded on the basis of the will, and that a 
notice had been sent to the mother, Musammat Har Devi, and 
that she raised’ no objection. In the plaint it is stated that the 
plaintiffs allowed Musammat Champa Devi’s name to be recorded 
for consolation etc., because she was of tender age. But it is 
clear that if the plaintiffs and Musammat Har Devi had been alert 
they must have known that a will had been put forward, and if 
there was really any truth in the story of Durga Prasad having 
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been unconscious and delirious and incapable of executing a deed 
of authority to adopt, he must also have been unfit to execute a 
will, and objection would almost certainly have been taken in tlie 
mutation proceedings. Ganga Sahai, the brother of the widow, 
attested both deeds of August the Ist, and two other attesting 
witnesses came forward to prove the deeds and also the fact that 
Ram Chandra, one of the attesting witnesses, and the scribe were 
both dead. The signature of Durga Prasad on the deeds is in 
Urdu and is written in a firm hand; there is nothing on the face 
of the deed to suggest that the executant was in a particu- 
larly weak state of health. The plaintiffs stated in their plaint 
that Ganga Sahai had obtained the ¢jazatnama in favour of his 
sister “ by taking false and fictitious proceedings and having 
practised fraud on the sub-registrar of Bulandshahr or having 
influenced him in some other way, presented the ijazatnama 
aforesaid before him on behalf of Durga Prasad and got it regis- 
tered ”. All that Hira Lal could state in evidence, however, was 
that Durga Prasad was of weak intellect and that a few days after 
August the Ist (8th or 9th of Sawan): Durga Prasad was un- 
conscious and was taken back to Mansurpur from Nethla Hasanpur 
and died 8 org days thereafter. The suggestion that the deed 
was obtained from Durga Prasad in any irregular way is therefore 
a pure conjecture based on the fact that Durga Prasad was in a 
critical state of health. Musammat Har Devi has also stated that 
she went to Nethla Hasanpur and saw Durga Prasad there and 


. that he was unconscious and could not speak. The exact date to 
‘which these witnesses allude is not very clear, and indeed as they 


are speaking to events four years’ old it is very unlikely that they 
should have remembered it. Three other witnesses appearing for, 
the plaintiffs have stated that they saw Durga Prasad when he 
was unconscious. They also are not in the least clear as to 


. the date, or even in some cases as to the identity of Durga 


Prasad, and they make it appear that Durga Prasad was be- 
ing taken about ina carriage to considerable distancesin an 
unconscious state. We agree with the learned Subordinate 
Judge that their statements are worthless in the face of the clear 
evidence of the witnesses to the deeds. These witnesses say 
that although Durga Prasad had been suffering from piles 
he was in full possession of his faculties and had no fever, and 
Durga Prasad's signature on the documents corroborates these 
statements. Some stress has been laid on the statement of one 
witness, Hashmat Ali, who was produced on behalf of the defend- 
ant. The akim who was attending Durga Prasad at Nethla 
Hasanpur having died, Hashmat Ali who is his grandson, was 
produced to prove the condition of Durga Prasad, but he ap- 
parently did not make the statement that he was expected to. 
He said that Durga Prasad had fever and delirium, that he was 
unconscious and that the witness cured him. Babu Mohan Lal, 
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a vakil appearing for the defendants, went into the witness-box CIVIL 
and gave evidence to the fact that Hashmat Ali had made a very 
. different statement to him, as he said that Durga Prasad had no ; 
fever and was in his right senses although he was suffering from {HIRA LaL 
bleeding piles. It has been suggested that it was most unpro- py, aoe AL 
fessional for Babu Mohan Lal to go into the witness-box, but if e 
the witness went back on the statement that he had made to him #erdat, J. 
in such a bare-faced manner, it seems to us that Babu Mohan 

Lal was justified in giving up his brief and appearing asa 

witness to contradict what he believed to be a falsehood. It was 

in fact his duty to his client to do so. In any case we do not 

believe the statement of Hashmat Alito be worth much, but 

as he says that he cured the patient it is not shown even by his 

statement that Durga Prasad was unconscious or delirious at the 

time when he executed these deeds. In short, the plaintiffs’ case 

appéars to be based entirely on conjecture and has been bolstered 

up by false or exaggerated evidence. We agree with the lower 

court that the execution of the deed of authority to adopt is 

clearly proved, and it follows, therefore, that the adoption of 

Piarey Lal was a perfectly valid one and the plaintiffs’ suit was 

rightly dismissed. We dismiss the appeal with costs. 


Appeal dismissed 
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Penal Code, section 452—Conviction under—When bad—Criminal DALAL, J. 
trespass— What does not amount to—Open enclosure without door 
or roof—WNot a building. 
Criminal trespass is committed in a house when an entry is 
made in a building, tent or vessel used as a human dwelling, or 
any building used as a place of worship, oras a place for the: 
custody of property. 
Where appellantentered an enclosure of one Z made of thorny 
bushes and adjoining /’s thatched house and beat him and it 
was found that the enclosure had no roof or door, keld, that a 
~ conviction under section 452 of the Penal Code was bad as 
such an enclosure was not a building. 
CRIMINAL APPEAL from an order of BABU RAM CHANDRA 
SAKSENA, Sessions Judge of Bulandshahr. i 


M. A. Aziz, for the appellants. . 


Sankar Saran (Government Pleader), for the Crown. 
* Crim. App. No. 372 of 1928 
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The following judgment was delivered by 


DALAL, J.—It is certain that the appellants went to an 
enclosure of their cousin Ismail and beat him. The convictions 
and sentences under sections 323 and 324 of the Indian Penal 
Code were correctly recorded. As to the conviction under 
section 452, it does not appear that Ismail was sitting inside any 
building. The matter is not of particular importance here because 
the sentences are concurrent. At the same time as the conviction 
has been recorded and the question raised here in appeal, a 
decision will have to be given. Criminal trespass is committed 
in a house when an entry is made in a building, tent or vessel 
used as a human dwelling, or any building used as a place of 
worship, or.as a place for the custody of property. Ismail has a 
thatched house, and he was sitting outside this house. Some 
thorny bushes are -placed round-about, and for this reason it is 
sought by the prosecution to designate the open place where 
Ismail was sitting as a building. Except for a few thorns the 
place is open. There is no roof above. The thorns are merely 
put down to indicate the extent of the court-yard, and not to 
prevent entry. There is no evidence that there is any door or 
gateway, even of thom, which has to be opened before making 
entry to this enclosure. Such a place is not a building, and the 
conviction under section 452 must be set aside. 


I set aside the conviction and sentence under section 482, 
otherwise the appeal is dismissed. 
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KESHO SARAN AND OTHERS (Plaintiffs) 1928 
versus 
June, 33 


KHAMMAN LAL AND OTHERS (Defendants)* hoa 


Hindu Law—Joint family—Partition—Agreement to separate, whe- NIAMAT 
ther constitutes—Abandonment of intention to separate. ULLAH, J. 


“Partition is the severance of the status of a joint tamily, 
which may be effected by the exercise of individual volition 
indicating an intention to separate from the other members of 
ie family. 


“The said intention must be manifested clearly and unambi- 
guously, 


“The intention to separate may be established either by ex- 
plicit declaration or from an uniform and consistent course of 
conduct of the party concerned or of other members of the 
family. The intention may be declared orally or in writing 
and may manifest itself from the filing of a plaint for partition, 
from an application for mutation of names to the Tahsildar in 
specific shares with a view to separate enjoyment, from a written 
notice served upon the members of the family demanding a 
partition of the property, from an agreement executed by the 
various, members of the family whereby the shares of the 
individual members are defined with the object of securing 
separate- enjoyment of the profits, or from an agreement of 
reference to arbitration for the partition of the property. 


“Tt is not necessary that there should be a consensus or 
agreement among the co-parceners for the severance of status 
of a joint family. 

““Where severance is effected by explicit declaration, the 
result is decisive, and the legal iesult cannot be affected or 
controlled by the subsequent conduct of the parties. 


“In the absence of an explicit declaration, an inference in 
support of the intention may be drawn from evidence of con- 
duct which will necessarily be different according to the varying 
postures of each case. 


‘Where there is evidence of intention to separate, this can 

only be annulled by clear evidence of “the renunciation of such 

intention, and in some cases, by consensus or agreement on the 
part of the members of the family to reunite. s 

“Partition may also result from a definement or ascertainment 

of shares with a view to separate enjoyment of property. 

“The separation of one member of a co-parcenary is not 
necessarily a separation of the other members zuzer se”. 

Where members of a joint Hindu family executed an agree 
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ment of referencé to partition authorizing the arbitrators to 
effect a complete partition between them by metes and bounds, 
but it was proved that the arbitrators did not in fact enter 
upon a reference and divide the property, keld, that neverthe- 
less the family became in law separate upon the execution of 
the agreement and must be deemed to have owned the joint 

- famuly property thereafter as tenants-in-common. ` 

` FIRST APPEAL from a decree of BABU GANGA NATH, 

Subordinate Judge of Moradabad. 


Dr. Kailas Nath Katju and Shambhu Nath Seth, for. the 


appellant. 


Peary Lal Banerji, Shiam Krishna Dar and Narmadehswar 
Prasad Upadhiya, for the respondents. 


The judgment of the Court was delivered by 


SEN, J.—This is an appeal from the judgment and decree of 
the Subordinate Judge of Moradabad dismissing the suit of the 
plaintiffs for a declaration that one Lala Kunja Mal was a 
separated Hindu who owned a one-sixth share in the zamindari 
and house properties scheduled in the plaint, and that tke deed 
of partition dated the 14th of June, 1917 executed and completed 
‘by the principal defendants and several items of transfer made 
by some of them were void and ineffectual against the reversion- 
ary heirs of Kunja Mal. : 


A pedigree is given at page 12 of the paper book which 
traces the family descent from Lala Nainsukh Mal. Kunja Mal 
was one out of six sons of Nainsukh. He had a son Faqir Chand, 
who predeceased him, leaving a widow Musammat Bishan Dei.. 
It is not known when Faqir Chand died. Kunja Mal died on the 
ioth or 11th of April, 1915 leaving a widow Musammat Gendo 
(defendant No. 26) and a daughter Musammat Ramkali (original 
plaintiff No. 1). Plaintiffs Nos. 2 and 3 are the minor sons of 
Ramkali: by Lala Ram Chandra Sahai, and were not in existence 
at the time of Kunja Mal’s death. On the 14th of June, 1917 a 
formal deed of partition was drawn up by the various members of 
the family which stated that the family of Nainsukh Mal had 
continued joint right up to that date ; that the parties considered 
it désirable to separate; that, therefore, they divided the property 
in certain shares, and made a grant of certain properties to 
Musammat Gendo and Musammat Bishan Dei for their main- 
tenance. . 


The plaintiffs repudiated the statement contained in the 
partition deed dated the 14th of June, 1917 and complained that 
the ‘document was fraudulent and cullusive, that the recital that 
the family was still joint was wrong to the knowledge of the 
members of the family, and that the main object of the said 
document was to deprive the reversionary heirs of Kunja Mal of 
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their rights of inheritance in the estate left by him. 


The material averments of the plaintiffs are to be found in 
paragraphs 3, 4 and 6 of the plaint which state that on the 30th 
of September, 1907 Kunja Mal and his two brothers, Khimman 
Lal, defendant No. 1, and Hira Lal, defendant No. 2 and the 
sons of the other three brothers of Kunja Mal executed a docu- 
ment whereby they appointed’ certain arbitrators to effectually 
divide the entire property amongst all the six branches flowing 
from Nainsukh Mal, that ‘although the business, residence, etc. 
of the above-named persons were already separate, the said 
arbitration agreement made the family publicly separate and 
divided and every one enjoyed his own property and income ; but 
the arbitrators did not record the award advisedly”, and that 
Kunja Mal died as a member of a divided family. 


Defendants Nos. I and 2 are the surviving sons of Nainsukh 
Mal. Defendants 3 to 10 are the sons and grandsons of defend- 
ant No. 2 ; defendants 11 to 13 are sons of Gulab Rai who was 
a brother of Kunja Mal. Defendants 14 to 18 and 39 are the 
descendants of Parbhu Lal, and defendants 19 to 25 are descend- 
ed from Ganeshi Lal. Defendant No. 26 is the widow of Kunja 
Mal, and defendant No. 27 is the widow of Faqir Chand. 
Defendants 28 to 38 and 40 to 42 are transferees of portions of 
properties in dispute from defendants Nos. 5, 11 and 19. 


The suit was contested by defendants I, 2, 3, 4, 6, II to 14, 
17, 19, 21 to 23, 27, 34, 35, 37 and 38 upon a variety of grounds 
most of which were repelled by the court below and which have 
not been repeated in this Court. - 


The suit was dismissed on the short ground that Kunja Mal 
was not separate from his brothers and nephews at the time of 
his death. 


Musammat Ram Kali, the daughter, died during the pendency 
of the appeal, which was continucd by her minor sons, Kesho 
Saran and Om Prakash, through their father and next friend, 
Lala Ram Chandra Sahai. Jt has been contended for the appel- 
lant that the agreement of reference to arbitration, dated thé 
30th of September, 1907, indicated a demand for partition and 
amounted to an unequivocal and unambiguous intention on the 
part of Kunja Mal and the five other branches of the family to 
effect a complete severance of the joint status and to bring about 
a detailed partition of the family property, and that the legal 
effect of this document was a disruption of the joint family. 


It is next argued on the merits that although the arbitrators 
did not make a formal award, they did as a matter of fact divide 
the family property, or, at any rate, a considerable portion 
thereof. 

‘The agrecment, dated the 30th of September, 1907, is a 
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registered instrument, which appears to have been prepared with 
deliberation and care. The parties to this document are 
Khimman Lal, first party, Kunja Mal, second party, Hira Lal, 
third party ; Ram Chandra for self and as guardian of Lakhshmi 
Narain, and Bholath, - fourth party, Jhanjhan Rai and Kundan 
Lal, - fifth party, and ' Shadi Lal for self and as guardian of Gilla 
Mal, his own brother, sixth party. 


A reference to the genealogical table at page 12 of the paper 
book will show that each of these six parties was under the 
Hindu law éntitled, on partition, to a one-sixth share in the joint 
ancestral estate. 


The words of this document leave no room for doubt that 
the parties intended at the time to completely divide the estate, 
and this intention has been expressed without équivocation or 
mental reservation. The following quotation is useful :— 

“ We, the parties, have owing to the family being a joint Hindu family, 
been the owners and partners in equal shares of all the movable and 
immovable properties, sugar manufacturing business, money dealings, cash 
etc. up to this time, but owing to certain reasons we wish to divide all the 
existing effects, but dissolution of partnership and division of movable 


and immovable properties cannot be made by ourselves..........we have 
appointed Lala Newal Kishore,.............+-+..+. Lala Chote Lal.... 
and Lala Munna Lal,................aS our arbitrators for settlement of 


disputes and division of all the effects such as immovable properties, all 
the movables, sir and 4iuddashi lands and groves. We, therefore, covenant 
that the above-named arbitrators should divide all the houses, shops, 
zamendart properties, self acquired and held under mortgage, Sugar busi- 
ness at the manufactories, money dealings, bonds, registered and unregis- 
tered, outstanding debts, existing cash, and pawned ornaments, detailed 
as below, either in equal or disproportionate share as it may be possible 
and put each party in separate possession of the same ”, 

The agreement proceeds to give detailed instructions to the 
arbitrators as to the mode in which the partition should be 
effected. A list of the entire property available for partition is 
annexed to the document. The document was signed by all the 
parties, and was attested by a number of witnesses, was present- 
ed for registration by all the adult members, and was eventually 
registered. 


‘There can be no doubt that the parties on the date of the 
execution of this instrumént had a clear intention to separate, 
and even if matters did not go any further, from this point of 
time onwards Lala Kunja Mal must, in the eye of law, be taken 
to be a separated Hindu. 


The above view is supported by a long array of decided cases, 
which will be referred to at the proper place and the result of 
judicial decisions summarized. 


VOL. XXVI] HIGH COURT 861 

Of the arbitrators, Chhote Lal was a resident of Chamrawa and 
the other two belonged to Hasanpur and Mahmudpur. It isa 
matter of common knowledge that great care and circumspection 
are exercised in the selection of arbitrators ; and before the formal 
execution of any agreement of reference, the persons selected to 
act as arbitrators, are as a rule approached and consulted by the 
parties concerned with a view to obtain their willingness to act. 
Without violence it may be presumed that this procedure must 
have been adopted in the present case. 


An instrument of reference to arbitration to divide joint 
family property isa transaction of the most solemn character. 
The parties must be taken to be fully alive to its importance, 
scope and legal effect. Where all the branches of a family having 
pecuniary or proprietary interest in different kinds of property of 
considerable value unite in their demand for partition of the 
family estate, prepare an elaborate list of the entire property 
including movables and immovables with details of bonds, 
specifying the names of the debtors, the amount due and the 
dates of their execution, and detailed instructions are given to 
the arbitrators to divide houses, shops, zamindari properties, 
groves, sîr and khudkasht lands, sugar business, outstanding debts, 
existing cash or effects and pawned ornaments, it should, indeed, 
be extremely difficult to hold that the document was intended to 
be no more than a paper transaction, and that the intention of the 
executants was different from what the document itself peals out 
in ringing notes. The parties could not have employed more 
emphatic language to declare their intention to separate. 


It was in the contemplation of the parties that the agreement 
of reference should culminate in a written award. Itis possible 
that for some reason-or other the.arbitration fell through. The 
arbitrators may have refused to act. Difficulties may have arisen 
in bringing together all the three arbitrators, who were residents 
of three different places. The other members of the family may 
have realised the disadvantage resulting from the separation of 
Kunja Mal and Khimman Lal, who had no male issue, and may” 
have employed obstructive tactics and exerted their influence to 
prevent the progress of the arbitration proceedings. But all this 
is speculation. We have this solid fact that the. reference did 
not materialize in a written award. 


The agreement of reference does not “specify the state of 
things which led to its execution. All it says is “owing to certain 
reasons, we wish to divide all the existing effects’. The written 
statements are silent on the point. Those of Khimman Lal, 
defendant No. 1 and Jhanjhan Rai, defendant No. 4, state as 
follows :— ` 


“Merely the arbitration. agreement, relied on by the plaintiffs, never 
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effected any partition among the members of the family. The members 
of the family never showed their intention directly and clearly, or in any 
other way; nor was any division or specification of shares ever made 
actually or independently; nor was there any change in the mode of 
management of the joint property ” (paragraph 8 of the additional pleas). 
After the execution of the said agreement, the members of the family 
took no further steps regarding arbitration, or got no partition effected 
in any other way, and let the family remain joint as before” (para. 9). 
The arbitration agreement, with whatever intention it might have been 
written, was revoked at once with mutual consultation, and it ceased to 
have any effect thereafter. The parties to the said ‘agreement could , 
change their mind and intention, and they did give up their former 
intention. Under the cirumstance, even if the intention of partition is 
deemed to have effected separation according to law, which the defendants 
do not admit, still the immediate giving up of the intention and the 
- continuance of jointness amount to reunion according to law” (para. 10). 


The difference between a “notional” partition or partition of 


_a legal right and ‘actual’ partition or partition of the subject 


to which the legal right attaches was clearly present in the mind, 
of the defendants. It is remarkable that no issue was framed by 
the trial court as to whether the intention to separate was ever 
given up by Kunja Mal and others, and whether the sequence of 
events which followed the execution of the agreement of reference 
amounted to a reunion under the Hindu law. i 


The written statements filed by the defendants are elaborate 
documents. They abound in repetitions and are not wanting in 
details ; but this is significant that the cause which led to the 
execution of this debatable document is passed overin utter 
silence. Paragraph 10 of the written statement was the proper 
place to contain an explanation, but this paragraph is not illumi- 
native, and is, in fact, evasive. - 


The written statement was filed on the 3rd of March, 1925. 
Up till that date the defendants did not ‘advance a constructive 
theory to explain away the agreement dated the 30th of Septem- 
ber, 1907. 

Lakshmi Narain, son of Ganeshi Lal, nephew of Kunja Mal, 
was examined as a witness for -himself and for the defendants 
generally on the 8th of April,1925. He came out with a parti- 
cularly unconvincing story. He said: 

“There never waseany intention to make a partition. An agreement 


‘ 


for arbitration was executed in 1907. Hira Lal wanted to spend the same 
amount on his son’s marriage as was spent on Fagqir Chand’s marriage. 
Other members objected toit. The object of the agreement was to 
separate Hira Lal if he persisted............Hira Lal gave way when 
advised by others......Newal Kishor alone got information of the agree- 
ment one or one anda half months after. No other arbitrator was 
informed Newal Kishor was asked by Khimman Lal to dissuade Hira 


z 
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Lal and, if the latter did not give way, to separate him from the rest of CIVIL 


the family. Newal Kishor dissuaded him, and Hira Lal agreed........ 1928 
Newal Kishor, dissuaded Hira Lal in my presence and’ that of other i 


family members.. ......I was then 19 or 19 years old. Rs. 3,000 or RAM KALI 


y i , T , $ n” Ue 
Rs. 3,500 was spent on Hira Lal’s son Mithan Lal’s marnage 2 , KHAMMAN 
The only other witness to support the story is Newal Kishor LAL 
who was appointed to act as an arbitrator. According to Lakshmi sg y 
WA 


Narain, Khimman Lalis said to haye asked Newal Kishor to 
dissuade Hira Lal from making large demands upon the family for 
the marriage of his son. He says nothing about Kunja Mal. It may 
have been realised about this time that this evidence was not 
sufficient to bring home to Kunja Mal an intention to abandon 
his claim for partition of the property. Newal Kishor is, 
therefore, introduced immediately after Lakshmi Narain with a 
slightly different story. He sayś that about eighteen years ago 
Kunja Mal informed him that the agreement had been executed 
with a view to bring pressure upon Hira Lal not to make 
exorbitant demands upon the family coffers for the marriage of 
his son. He says: : 

“Kunja Mal asked me to advise Hira Lal and make him understand 
that so much money could not be spent and to get the agreement cancelled, 
and that if he did not agree, he should be separated from the rest of the 
family. He told me that the agreement had been executed about a month 
ago. I asked Hira Tal to cancel the agreement and told-him that so 
much money could not be spent. Hira Lal agreed. I told Kunja Mal to 
bring other members of the family. When they came, it was settled that 
the agreement should be cancelled and the family should remain joint 
as it had been”. 3 
Lakshmi Narain is not a straightforward witness. His state- 

ment that at the time of the execution of this document he was 
19 or 19% years old is obviously false. The document itself 
shows that he was a minor on that date and was represented by 
his brother Ram Chandra as his guardian. If the object of a 
reference to arbitration was simply to bring pressure to bear upon 
Hira Lal, an instrument of a very different kind must have been ' 
drawn up to secure that end, and notan instrument in which each . 

branch of the family demands a partition of its share. 


Newal Kishor’s sister is married to Gulab Rai. He is con- 
nected with the defendants Nos. 11 to 13 by close ties of blood. 
His niece is married to Ram Saran,son of Hira Lal. So far back 
as the year 1883, Straight, J.,in Adideo Narain Singh v. Dukha- 
van Singh (') while commenting upon some oral testimony, is 
reported to have observed :— 

‘“ The undoubted prejudice there is among the Hindus against succes- 
sion following in the female line, and-the facility with which persons of 
the means of defendants.. s.es.. eessseeeeeee++-eSpecially when they are 


(1) [1883] I. L. R., 5 All., 532 at 541. 
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CIVIL in possession of the property can get witnesses to come forward and 

1928 - support them” etc. 

— We disbelieve the story that-at the time of the execution of the 
RaM KALI agreement, the members of the. family had no real intention to 
Kuammay Separate, that two. of the arbitrators had not been approached at 
LAL all, and that the third man was approached a month or a month 
Sen, J and a half after, not with a view to partition the property, but to 

*“" dissuade Hira Lal from celebrating the marriage of his son on a 

lavish scale, and that by the influence of Newal Kishor, the 
intention of the family to partition was abandoned, the agreement 
was cancelled, and the family was reunited. We hold that the 
alleged conversation of Newal Kishor with Khimman Lal or 
Kunja Mal is a myth and never took place. 


Of the various parties to the agreement of reference Khimman 
Lal, Hira Lal and Jhanjhan Rai were alive at the date of the suit 
and were defendants in the action. Hira Lal died during the 
pendency of the appeal. These three persons have severely kept 
aloof from the witness-box. According to the defendants, Hira 
Lal was the central figure of the drama. According to Lakshmi 
Narain’s yersions, Khimman Lal was the person who sought the 
mediation of Newal Kishor to bring round Hira Lal. No 
explanation has been offered for the non-production of these 
witnesses. Their place is supplied by Lakshmi Narain, who was 
a minor in 1907, and could not be expected to know facts to the 
same extent as his elders. Being a mukhtar he is conversant 
with law courts, and because of this qualification he has been put 
forward as a witness. His evidence has been utilised in this case, 
not only to prove all facts upon which the defence hinges, but to 
supply the formal proof of a whole legion of documents produced 
by the defendants. 


One of the arbitrators is dead. Chhote Lal was summoned 
as a witness by the plaintiffs, but he was not produced upon ;the 
ground that he had been won-over by the adversaries. This may 
or may not be true. Of the three plaintiffs, one was a parda- 

z nashin lady and the other two are minors. They belong to a 
- different village and cannot be expected to wield the same amount 
of influence as the defendants. It was for the defendants to 
sweep away from their path the document of the year 1907. 
They could well have, and ought to have, examined the other 
arbitrator. This they have not done. 


The way in which the case appears to have been manipulated 
and conducted in the court below does not reflect much credit 
upon the honesty and fairness of the defendants. 


The defendants fully realised the importance of the document 
of 1907 and attempted to nullify its effects by adducing evidence 
that the parties had agreed to cancel the agreement of reference, 
and that the family had reunited. We find it extremely difficult 


VOL. xxv1] HIGH COURT 865 


to accept the oral evidence. already adverted to. One should have 
expected a formal document declaring that the parties had 
renounced their intention to separate, and that the sta‘us quo ante 
had been restored. Excepting the oral evidence referred to above, 
there is no other direct evidence to support reunion. ~Certain 
documents have been produced by the defendants with the double 
object of proving the continuance of the jointness of the family, 
and, in the alternative, reunion. These documents will be dis- 
cussed at the proper place. 


The plaintiffs, in paragraph four of the plaint, pleaded that 
the business, residence, etc., of the’ parties were already separate, 
but partition with greater elaboration of detail was publicly made 
by the arbitrators in 1907. The oral evidence of the plaintiffs in 
proof of this is of no better quality than that of the defendants, 
and cannot be accepted. Musammat Gendo and Ram Chandra 
Sahai were not present at the partition and have no personal 
knowledge. Musammat Gendo says that the family separated in 
mess 25 years ago on account of difference amongst the women- 
folk. This is not improbable. She further states that money- 
lending business and sugar factories were partitioned. She does 
not know of what value her husband got money-lending business. 
He got kkandsal of Gobindpur. She does not know if any cash 
was divided. Cash and money-lending and s#handsal deeds 
remained with her husband till his death in his house. She got 
all his effects. She does not remember what she got. She got 
no deed of money-lending business. He left no cash. He used 
to get profits of his share of the zamzudari, and after him she 
used to get it and maintained herself with it. In cross-examination 
she states that no clothes, ornaments or utensils were partitioned, 
and that no sugar was divided. 


Musammat Gendo is a partisan witness, and her statements 
are improbable and unconvincing. 


Ram Chandra Sahai is the husband of plaintiff No.1. He is 
prosecuting this suit. According to him the partition took place 
eight or nine years before Kunja Mal’s death. The gamindart 
only remained joint, but its profits were divided. In cross-examin- 
ation he states that houses were not partitioned but pawned 
ornaments were. 


Bakhshi Ram deposes that the arbitrators met on numerous 
occasions. They separated £handsal and money-lending business. 
The residence and mess of the family separated after the parti- 
tion. In cross-examinatiom he states khanudsals were not divided ; 
separate bonds were also not divided ; joint money-lending busi- 
ness was divided. Further he states that only the bonds and zamin- 
dari were partitioned, and nothing else was partitioned. Accord- 
ing to this witness the arbitrators prepared six lots on paper, and 
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agreed to execute a partition deed and to get the same regis- 
tered. He says: 
“the arbitrators settled accounts on the first day. On the second day, 
they allotted shares in zamındari according to profit. On the third day 
they asked for money for the stamp for partition deed from the family 
members, who said that they would consider over it and let them know” 
etc. . 
This story is not corroborated by any other evidence, and is 
obviously false. Bakshi Ram appears to be dowered more with a 
lively imagination than with a sense for truth. f 

We hold that the story of an actual partition by the arbitrators 
has not beèn made out. 


Matters have been complicated by the fact that neither party 
has come to court with a straightforward case. We feel inclined 
to hold that noʻaward, written or verbal, was made by the arbi- 
trators. The reason why the arbitration fell through will never 
be known. The chances are that strained relations between the 
parties preceded the execution of the agreement of reference ; 
and the family differences continued, though these might have 
been patched up on certain emergencies for the common benefit 
of the parties, having regard to the gain of the moment. 

The appellants chiefly relied upon the legal effect of this 
agreement. ? a ~ 

In Babu Durga Parshad x. Musammat Kundan Kuer (*) the 
respondent who was the widow of a Jain banker of the Agarwala 
caste claimed the estate by right of mheritance against the 
collaterals of her husband. The common ancester of the plaintiff's 
husband and of the defendants was one Lala Chedi Lal. In 1851 
Makhan Lal, who was the only surviving son of Chedi Lal, exe- 
cuted an ekrarnama along with the representatives of three 
deceased sons of the common ancestor, the terms of which have 
been set out at pages 56 to 58 of the report. By this ekvarnama 
the interest of the four branches of the family was differentiated 
and defined, but no formal partition was effected, and the parties 
were content to share the profits and bear the losses in equal 
shares of one-fourth each. Applying the rule of law laid down in 
Appovier v. Rama Subba Aiyan (?) it was held that the family 
must be taken to have been separated in interest and title. Their 
Lordships declared that there might be a division of a joint and 
separate Hindu family, and of the joint property without aregular 
partition by metes and bounds, and that the question in each 
case must be one of intention, which was to be inferred from the 
instruments executed and acts done. The peculiar feature of this 
case was that by a common understanding, certain movables were 
kept in common, but four chzthas had been drawn up and signed 
by all the parties concerned and that the accounts were kept as 

(1) [1873] 11. A., 55 (2) [1866] 11 Moo. I A,, 75 
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they would be kept between four ordinary partners, and not as they 
would be kept as between the members of a joint and undivided 
Hindu family. Thus, on the facts, this case is distinguishable 
and is not of material assistance to the plaintiff. 


In Musammat Parbati v. Naunthal Singh (') the respondent 
had instituted a suit for ejectment against Musammat Parbati, 
widow of his paternal uncle, Chaudhri Dalip Singh, on the allega- 
tion that his father Nirmal Singh and Dalip Singh were members 
of a joint family, that Nirmal Singh died in 1861, that Dalip 
Singh died in February, 1899, and that the plaintiff was the sole 
surviving member of the joint family. The defendant contested 
the suit on the ground that on or before the 13th of June, 1861, 
a partition had been effected in law, and that on that date, 
Dalip Singh, Musammat Rani acting for self and also on behalf 
of her infant son, Naunihal Singh, and Musammat Phool Kuer, 
the plaintiff’s grandmother, addressed a petition to the Tahsildar 
for mutation of names in equal shares in favour of plaintiff and 
Dalip Singh. ‘Their Lordships held that this constituted a par- 
tition of the joint family, that the plaintiff had acted upon the 
partition, that he had taker full advantage of it, and had never 
repudiated it during Dalip’s lifetime. Reversing the judgment 
of the High Court the Judicial Committee held that Dalip 
Singh was a separated Hindu It is clear, therefore, that where 
the shares of tke individual members of the family, be they 
major or minors, have been ascertained with the object of effect- 
ing a partition, it results in the disruption of the joint estate. 


This view does not in any way militate against the later 
pronouncement of the Privy Council in Palani Ammal v. Muthu- 
venkatachala Moniagar (°) where their Lordships observed as 
follows :— 

“ But the mere fact that the shares of the co-parceners have been as- 
certained does not by itself necessarily lead to an inference that the 
family had separated. There may be reasons other than a contemplated 
immediate separation for ascertaining what the shares of the co-partners 


on a separation would be”. 


But where the ascertainment of shares is made with the distinct’ 


object of partition or the separate enjoyment of the profits, it 
effects in law a partition of the property. 


In Suraj Narain v. Ekbal Narain (*) the question turned 
upon the construction of a deed of compromise dated the 27th of 
February, 1901. Their Lardships remarked as follows :— 

“ What may amount to 2 separation, or what conduct on the part of 
some of the members may Fead to a disruption of the joint undivided 
family and convert a joint tenancy into a tenancy in common must depend 
on the facts of each case. A definite and unambiguous indication by one 

(1) [1909] 36 I. A., 71 (2) I. L. R., 48 Mad., 254 at 257 

(3) [1912] 40 I. A., 40 
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member to separate himself and to enjoy his share in severalty may 
amount to separation. But tohave that effect the intention must be 
unequivocal and clearly expressed. In the present case, that element 
appears to their Lordships wholly wanting. By the compromise of Feb- 
ruary the parties were agreed to retain the status of jointness which 


had existed till then ‘until any dispute arose among the heirs’. 


Suraj Narain’s statement that he separated a few months 
later was not accepted as an expression of an unambiguous inten- 
tion to separate, and his oral evidence was rejected as inconclu- 
sive or unreliable. On the other hand, his conduct, borne out 
by documents, went against his contention. - l 


It is settled law that where there is an unambiguous intention 
to separate, partition is the inevitable result. Where, however, 
the expression of intention is clothed in ambiguous terms, the 
question of jointness or otherwise may be legitimately tested by 
an appeal to the conduct of the parties and by a reference to the 
surrounding circumstances. It has been held by this Court in 
Jai Narain Rai v. Baijnath Rai (‘) that separation can be 
effected either by deeds or by acts, or both by deeds and acts. 
If the deed be unequivocal in its language and the intention of 
the parties is clear from it, it would not be necessary to prove 
acts in support of the deed. i ; 

In Ramalinga Annavi v. Narayana Annavi (’) their Lord- 
ships point out that 
a ‘ under the Hindu Law itis open to the members of ajoint family to 

make a division and severance of interest in respect of a part of the joint 

estate, while retaining their status as a joint family and holding the rest 
as the properties of a joint and undivided family”. 


In each case the question will resolve itself into one of intention. 
There is nothing to prevent the members of a Hindu family upon 
grounds of expediency to divide off a portion of the joint family 
property and yet to continue the resolve of retaining the rest of 
the property in joint ownership as members of an undivided 
family. Itis essentially a case of intention, and their Lordships 
point out thata disruption may ensue even by a notice being 
‘served by one member of the family upon the other members, 
clearly intimating an intention to separate. 


Separation is the result of the exercise of individual volition, 


and is not dependent upon a consensus or consent of the other 


members of the co-parcenary body. But some overt act is 
necessary- for the expression of that intention. Intention may 
be expressed by declaration or may be gathered from the con- 
duct of a particular member of a family such as his leaving the 
family roof, setting up a separate business, or asserting his 
claim to portions of the family property as his own coupled 


(1) [1928] 26 A. L. J. R., 349 at 350 
(2) I. L. R, 45 Mad:, 489 . 
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with his conduct generally, if such conduct be inconsistent 
- with his position as member of an undivided family. The dec- 
laration or the conduct should be such as to convey an intima- 
tion to the other members of the family of a clear intention to 
separate. 


In Mukund Dharman Bhoir vw. Balkrishna Padmanji (*) the 
question for determination by the Judicial Committee was whether 
a document executed by Padman in the year 1907 had the effect 
of separating Padman and his two sons in status from the joint 
family with a consequential partition of the joint family estate. 


On the date of the execution of the aforesaid document, Pad- 
man did not know that there was a joint ancestral estate, owned 
by him and by his father. Padman was an idle vicious young 
man of weak intellect, a burden to the family and incapable of 
assisting in-the management of the family property. A portion 
of the family estate was allotted to him for his maintenance, and 
he began to live separately. Their Lordships held that there 
was twofold application of the word ‘‘division” in connection with 
partition. In the first place, there is separation, which means the 
severance of the status of jointness. That is a matter of indivi- 
dual volition ; and it must be shown that his intention to be 
divided has been clearly and unequivocally expressed, it may be 
by explicit declaration or by conduct. Secondly, there is the 
partition or division of the joint estate, comprising the allotment 
of shares, which may be effected by different methods. Their 
Lordships held that the deed of 1907 was not operative in effect- 
ing a separation. 


The above case does not go against the appellants, and is clear- 
ly distinguishable. Padman was not “separated” from the family 
in its legal or technical sense. His share in the joint family 
property was not ascertained, and no property was allotted to 
him as his share on partition. He was removed from the family 
as a good riddance, a dry crumb having been thrown out to him 
to satisfy his immediate wants. 


One of the commonest ways of declaring the intention to 
separate is by the institution of a suit for partition. In Appovier 
v. Rama Subba Aiya (?) the dispute related to the estate of one 
Sita Ramiyan and his six sons who formed an undivided family. 
Trouble arose in 1806 when a temporary arrangement was made 
about the division of the family property. But the parceners 
continued to hold the property as joint property until 1830. On 
the 30th of September, 1830 an ekvarnama was executed fora 
prospective division of the family villages at some future period 
as might be agreed on, with joint cultivation and engagement 
thereof in six equal shares in the meanwhile. On the 22nd of 
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March, 1834 a more effective deed was executed allotting pro- 
perties in certain shares to the parties concerned. On the rith 
of November, 1855 “a suit for partition was instituted in which 
the document dated the 22nd of March, 1834 was challenged upon 
a variety of grounds. The plaintiff's case rested mainly upon the 
contention that the property in dispute belonged to an undivided 
family of which the plaintiff-appellant was a member. Their 
Lordships overruled this contention with the following observa- 
tions :— - 

“But when the members of an undivided family agree among themselves 
with regard to particular property that it shall thenceforth be the subject 
of ownership, in certain defined shares, then the character of undivided 
property and joint enjoyment is taken away from the subject-matter so 
agreed to be dealt with; and in the estate each member has thence- 
forth a definite and certain share, which he may claim to receive and to 
enjoy in severalty, although the property itself has not been actually 
severed and divided’’. 

Their Lordships took into consideration the fact that there was 
no uniform or consistent course of decisions in India one way or 
the other: 

“Upon an examination of the casesit will be found that in some the 
deed of partition was not attended by any subsequent act, and have been 
repudiated by the subsequent conduct of the parties; and in another of 
the cases cited, where there had been a decree of partition, it seems that 
the decree of partition had been abandoned”. i 
Their Lordships next proceed to lay down the general princi- 

ples relating to partition :—‘‘It is necessary to bearin mind the 
twofold application of the word “division”. There may bea 
division of right and there may be a division of property; and thus 
after the execution of this instrument there was a division of 
right in the whole property, although, in some portions, that 


- division of right was not intended to be followed up by`an actual 


partition by metes and bounds, that being postponed till some 
future time when it would be convenient to make that partition”. 
Their Lordships ruled that the effect of the agreement of the 
year 1834 was that the joint tenancy was severed and converted 
into a tenancy-in-common. 


It follows from this that where the intention of the parties 
found its expression m an agreement to separate, it has the effect 
of bringing about a partition in law, although the de facto partition 
may not be carried ot either immediately or even for years, as 
happened in this case. 


In Joy Narain Givi y. Girish Chander Myte(') the joint family 
consisted of Joy Narain Giri and Shivaprasad Giri who were the 
grandsons of one Mahant Nand Kishore. Shivaprasad quarrelled 
with Joy Narain as. the latter had refused him any participation 


(1) [1878] 5 I. A,,228 
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in the joint estate. He left the house in which they jointly 
resided, lived with his sister’s husband and maintained himself 
with borrowed money. He sued Joy Narain for his half share and 
obtained a decree which provided that the date of separation frorn 
commensality was to be counted from Baisakh 1272F. This decree 
was affirmed by the High Court in appeal. Joy Narain appealed to 
the Privy Council, during the pendency of which Shivaprosad 
Giri died. He was substituted by Girish Chander, his sister's 
son, who claimed under a will made by Shivaprosad. The Privy 
Council dismissed the appeal. Then Joy Narain brought the present 
suit for a declaration that Shivaprosad died as a member who was 
joint in estate with Joy Narain and that, therefore, the partition 
decree enured for his benefit. The Privy Council held that 
although the previous suit was not in terms for partition, the 
decree passed therein effectually destroyed . the joint estate and 
the plaint indicated a distinct intention of obtaining a separation 
of estate, and as regards both the real and personal property. 


Girja Baiv. Sadashiv Dhundiraj(') was an appeal to the 
Judicial Committee in a suit brought by one Harihar against the 
descendants of the common ancestor, Bapuji, for a declaration of 
his title toa third share in the joint ancestral property. On 
the 14th of February, 1902 Harihar and Jageshwar wrote to 
Dhundiraj, who had been introduced into the family by. adoption, 
asking him to havea partition effected by arbitrators. On the 
Ist of October, 1908 Harihar served a registered notice on the 
first defendant, who was the manager of the joint family, com- 
municating his intention to the defendants that he did not wish 
to continue as a member of the family. On the 19th of October 
the defendant, in his reply, tried to persuade Harihar to abandon 
his intention and added that, if he persisted, he had better make 
the partition himself, since he was senior to him. Harihar brought 
this suit three days after this. The District Judge directed the 
parties to appear before him in person to ascertain from them 
how the partition was to be effected. Their Lordships held that 
the notice dated the rst of October, 1908 coupled with the 


partition suit amounted toa separation with all its legal conse- + 


quences. In this case there was a persistence in the demand for 
partition, and all acts of Joy Narain, subsequent to the registered 
notice, indicated a firm resolution to separate. 


In Kewal Nain v. Budh Singh(*) Prabhu Lal, one of the 
sons of Budh Singh, left his ancestral house‘and sued his father 
for partition. On the 19th of July, 1890 the suit was dismissed 
on a technical ground. The elders of the community intervened; 
and by a private settlement, a one-third share, to which Prabhu 
` Lal was entitled, was allotted to him, although the name of Budh 
Singh continued in the revenue papers. On the 28th of August, 
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1890 Prabhu Lal executed a simple mortgage in favour of the 
predecessors of the appellant, Kewal Nain and others. On the 
22nd of August, 1910 a suit for enforcement of this mortgage 
was brought against Prabhu Lal; and the other members of the 
family were joint as delendants. These defendants resisted the 
suit on the ground that Prabhu Lal wasa member ofa joint 
family, and a mortgage by him of his share of the family properties 
was invalid. This plea prevailed in the High Court with Richards, 
C. J. and Banerji, J. The Privy Council reversed this decision 
on the short ground that by his plaint in the partition suit Prabhu 
Lal had claimed a fifth share of the family property, and that 
the claim amounted to an intimation to the defendants, his co- 
sharers, of his unequivocal desire to separate, and that the 
partition was effected by the commencement of the aforesaid 
suit. They further held that the status was altered by his assertion 
of his right to separate whether he obtained a consequential 
judgment or not. ` 


The learned advocate for the appellants contends’ before us 
that the same result should follow from an agreement of reference 
to arbitration for partition of the family property where the 
intention to separate is clearly manifest from the document, and 
the circumstances that the arbitrators did not proceed with their 
duty, or made no partition in fact, or gave no award at all will 
in no way affect the legal consequences of the agreement. In 
principle there does not seem to be any difference between a 
plaint for partition filed in court and an agreement duly executed 
by the members of the joint family to divide the family property 
through the intervention of arbitrators. The crucial factor in 
each case is the intention of the party or parties concerned. If 
the intention has been expressed in clear terms (no matter what 
the nature of the document, might be, a plaint or an agreement), 
the inevitable result is the termination of the joint status. 


In Joy Narain Givi's case(*) their Lordships never intended to 

Jay down the rule that the plaint in a suit for partition, indicating. 
ea distinct intention to separate, was not sufficient to effect 
separation until effect was given to that intention by the judgment 
passed in the case It was a matter of coincidence in that case 
that the suit for partition: succeeded and a judgment was entered 
in favour of the plaintiff. In Kewal Nain’s case, in spite of the 
dismissal of the suite for partition ona technical ground, their 
Lordships held that the legal effect of the filing of the suit was 
partition, as the -intention to separate had been- expressed 
unequivocally in the plaint, and that was enough to effect a 
severance. The non-passing of a decree was immaterial, as a 
decree was necessary only for working out the result of the 
severance. The conscious withdrawal of a suit for partition leads 

(1) [1878] 5 I. A., 228 at 233 
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toa different result form the erroneous dismissal of a suit for CIVIL 


partition. : ' - 1928 


` The case of Challa Lakshmakkav. Challa Bala Rangappa('), Rau EaI 
presents up to a certain point some features of similarity. 


Y. 

The property in suit belonged to four brothers, who executed EHAMMAN 
a document, miscalled a mukhtarnama, appointing certain persons oss 
to act as arbitrators and effect a final division of the joint family Sez. J. 
properties. The material portion of this document was in these 
terms : - — 

‘Already, three years ago, not having been in good terms among our- 

selves, we were living separately and the lands and the debts due by us 

to outsiders were, however, held incommon ; but dispute having arisen 

among us thereby, we have appointed you this day for the purpose of 

putting a stop to our dispute and for finishing the division of our assets 

and liabilities. Therefore we shall abide by the decision given by you”. 

In this case the arbitrators entered upon their duties, made a 
partition of certain properties, but gave “a joint share” to the 
plaintiff’s husband. But before the arbitrators had entered upon 
the scene, disruption had already commenced by the act of the 
parties. These circumstances differentiate this case from the 
one in hand. The feature in common between the two.tcases is 
the agreement to refer to arbitration, and although tlie terms of 
the document were not so clear nor the instructions so detailed 
and minute as in the present case, Nair, J. held that a severance 
of interest was created by the document then before him. 


In Periasswami-Nainar v. Kandasami Nainar (°), during 
the progress of a partition suit, which had been instituted on the 
23rd of April, 1919, three sets of defendants executed a registered 
instrument on the 28th of April, 1919, whereby they appointed 

. five arbitrators to effect a partition of the entire property. Two 
„of the arbitrators refused to act. On the 25th of July, 1919 a 
fresh document was executed in favour of five arbitrators to éffect 
a partition of the family property. 


The partition suit itself had been preceded by a demand for 
partition in March, 1919, and the plaintiff had to borrow money’ 
for the prosecution of the suit. These circumstances evinced 
an intention to separate ina manner which cannot admit of any 

- mistake. Their Lordships held that Vythi (the first defendant) 
equally with the plaintiff, wanted a partition tobe made, that 
his demand was unequivocal and unambigifous, and that he had 
not gone back on his first decision for the partition of the pro- 
perty. ʻi s 

A person executing an agreement of referénce for the appoint- 
ment of certain persons as arbitrators to divide, the joint family 
property may have a locus pænitentiæ and may abandon his inten- 


(1) [1925] 91 I. C., 285 t2) [1927] 99 I. C., 720 
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tion where the other parties to the reference agree. It must 
be, in very rare cases, if any, that the arbitrators should be 
justified in continuing the proceeding where all the parties. 
to the reference are agreed that the proceedings are no longer 
necessary and that they are in favour of the conservation of the 
status quo. The mere fact that no award was given is wholly 
insufficient for any inference either that the party or parties con- 
cerned had renounced their intention to separate or that the family 
had become reunited. ` ` 


In Syed Kasam v. Jorawar Singh (*) the respondents Nos. 
1 to 6 formed a joint family with one Nain Singh, who died in 
1906. Nain Singhhad sold certain properties to Syed Kasam 
in 1902. The plaintiff-respondents claimed to recover these pro- 
perties from the vendees on the allegation that the property 
belonged to the plaintiffs and Nain Singh as members of the 
joint family. In defence it was pleaded that Nain Singh had 
separated. On December 4th, 1905 all the members of the 
family executed an agreement appointing one Ghasi Ram as arbi- 
trator to partition the property. Certain lists were drawn up by 
the arbitrators but the formal division was not at once carried 
out, as Nain Singh died on March 26th, 1906. Effect, however, 
was given to the lists after his death. Their Lordships appear 
to have treated the agreement of reference to arbitration for 
effecting a partition upon the same footing asa plaintin a suit 
for division of a joint family property ; and held that Nain Singh 
having claimed his half share and having signed the deed of 
agreement, these were sufficient to effect a severance in interest 
and to prevent the share of Nain Singh from passing by survivor- 
ship. i 

In Kedar Nath v. Ratan Singh (*) the facts were somewhat 
peculiar. Two estates in Oudh, before its annexation, were held 
bya joint Hindu family consisting of three brothers, Gayadin, 
the eldest, Umrao, the second, and Ratan, the youngest. These 
estates were confiscated by the Government, but subsequently 
one of the estates, namely, Sherpur, was granted to Gayadin. 


* The grant must be taken to have been made to all the three 


brothers as members of an undivided family, and it was so held 
by the Courts in India and also by the Privy Council. In 1867 
Umrao quarrelled with Gayadin, left the family house and 
brought a suit for partition, which he continued against Gayadin’s 
widow and obtained*a consent decree about one-third of the pro- 
perty. Ratan also brought a suit for partition, claiming his one- 
third, but he remained with Gayadin, and withdrew his claim. 
Later on Ratan brought a suit against the widow, alleging that 
she was wasting the estate. Upon the death of Gayadin’s widow 


in 1896 Umrao brought a suit claiming a share in Sherpur. The ~ 
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Judicial Commissioner held that Ratan Singh remained joint 
with Gayadin till the latter’s death, and then became entitled to 
two-thirds of the property. The Privy Council agreed with this 
opinion. This case has been understood as an authority for the 
proposition that the withdrawal ot a suit for partition negatives 
the discontinuance of the joint family. It ought to be borne in 
mind that Ratan Singh continued to live with Gayadin after the 
withdrawal of his suit. 


In Madras there was a long course of decisions that partition 
could only result either by an agreement of the co-parceners to 
separate, or by a preliminary decree in a suit for partition. This 
view had to be departed from in 39 Mad., 136 and 159 
(F. B.) after the clear pronouncement of the Privy Council in 
Suraj Narain v. Igbal Narain (*), and in other cases. Then 
came the case of Palaniammal v. Muthuvenkatachala Munia- 
gar(?), the facts of: which were somewhat complicated. In 
1835 a suit for partition was instituted by one of the younger sons. 
The pleadings of that suit, or even the terms of the decree passed 
in that suit, are not very clear from the report. In 1843 a second 
suit for partition was instituted, in which shares were claimed 
under a will of the first zamindar. The Civil Judge held that the 
will could not operate with reference to the joint family property, 
but he directed the partition on lines inconsistent with the Hindu 
Law of inheritance. The parties subsequently effected a raz?- 
nama or compromise in the Sudder Adalat on appeal asking the 
court not to proceed with the partition. The court accepted the 
compromise and declared in the judgment that the family was to 
continue joint. In 1849 one of the plaintiffs sued the eldest son 
for partition and obtained a decree. Later on was instituted 
the suit for partition which gave rise to this appeal. The case 
turned principally upon the construction of Exhibit 1 which was 
an agreement between the senior co-parcener and only one of 
the junior co-parceners and upon the inference permissible from 
the transactions of the family members between the years 1834 
and 1855. Their Lordships held that the effect of these was 


not to cut off the junior co-parcener from the joint family, and - 


did not let in the other co-parceners who were not parties to Exhi- 
bit 1 or their descendants by rule of survivorship, upon the 
failure of the senior co-parcener’s branch. Wallis, C. J. observed 
as follows :-— | 
“Treating the matter as one of individual volifion, it seems to me that 
it is open to a co-parcener who has filed a plaint for partition to abandon 
that intention before the suit has proceeded to adecree and to elect to 
continue in a state of jointness. ` 


Kamaraswami Sastti, J., after setting out the facts, summarized 
the result in these words :— 


(1) [1912] 40 Í. A., 40 (2) [1917] 33 M. L. J:, 759 
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“It will thus be seen that by various agreements or transfers the first 
branch of the family continued to be in possession and enjoyment of the 
zamın without any actual partition being effected”. 


As regards some of the other documents relied on, he held that 
they did not indicate an unequivocal intention to separate, but 
tended to show that an arrangement*was reached as to the mode 
of enjoyment ın such a way as to impress upon the property the 
character of impartibility. The learned Judge remarks: 

“ Assuming that the mere filing of a plaint is sufficient to sever the 
status of the co-parceners, it seems to me that till a decree is passed in 
that suit, it is open to the plaintiff to change his mind and to withdraw 
the suit so as to leave him in the same position as if no suit Had been 
filed. Ican find nothing either in Hindu law or in the decided cases to 
countenance the view that a mere expression of an intention to separate is 

-~ irrevocable ’’. f i i 
‘His Lordship further observed £. . 

* Where from the scope of the plaint or pleadings all that appeared is 
that one member of an undivided family wanted to cut himself off from 
the rest after receiving his share and the other members neither asked nor 
evinced any desire for a partition zzčer se, the consideration of the shares of 
the others is only incidental for the purpose of giving the relief which“ the 
plaintiff wants (as it is not possible to arrive at the share of one co-par- 
cener without knowing how many co-parceners there are and their shares), 

cand the status of the others’is unaffected by the decree in favour of one 
member”. 


If the institution of the suit for partition be an indication of 
an unequivocal intention to separate, the moment the intention is 
expressed, it must inevitably result in partition. The other 
members of the family have from that moment onwards become 
members of a divided family, holding their property as a separate 
tenure, with or without a division of their interest zzter se. It 
cannot be questioned that in view of the decision of the Judicial 
Committee in Kedar Nath v. Ratan Singh (€) and Palantammal 
v. Muthuvenkatachala Moniagar (°) it must be held to be settled | 
law that the intention to separate can very well be abandoned. 
‘But how can the abandonment of intention on the part of the 
plaintiff bring about the restoration of the status quo independent. 
of the volition of the other members of the family? Another 
question which arises is whether the intention could be abandoned- 
only before a preliminary decree for partition has been passed by 
the trial court? Could it be abandoned at a later stage of the 
same suit? It is-true that the effect of the preliminary- decree is 
the ascertainment of the shares of the party or parties concerned 
in the joint family assets. Supposing there is an appeal from the 
preliminary decree and the suit is withdrawn during the pendency 
of the appeal, how will this withdrawal operate upon the status 
: (1) [1910] 37 I. A., 161 , (2) [1924] I. L. R., 48 Mad., 254 
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and character of the family and the property held by it? It has CIVIL 
been held that in order to constitute a disruption of the family, 1928 
it is*not necessary that the suit for partition should culminate in — 
a preliminary decree for partition, The Privy Council has held RAM Kaui 
that the effect will be a division of the family even where the KHAMMAN 


suit has been wrongly dismissed. ' TAL 


The case of Paliammal v. Muthuvenkatachala Moniagar () Sen, J. 
is not helpful to the defendants for-the following reasons :— 


(1) The evidence disclosed that the family had continued 
joint and had not mtended or persisted in its intention to 
separate. 7 


(2) The transactions in support of partition were held not 
to indicate an unambiguous intention to separate. 


(3) It was found that the real intention of the members of 
the family was not to divide the family property but to create an 
impartible estate by agreement. 


This case is, therefore, no authority for the proposition that 
where six different branches of the family, descended from a 
common ancestor, enter into an agreement to get the entire 
property partitioned fully and completely through some arbitra- 
tors, this does not effect a partition of the family either because 
the arbitrators did not enter upon their duty at all or that the 
property was not divided by metes and bounds for some unexplain- 
ed cause. 


The above case was followed in Vemi Reddi Seshu Reddi v. 
Nalappa Reddi Raghava (°) and was affirmed on appeal by 
the Privy Council in Palianammal v. Muthuvenkatachala 
Moniagar (7). 

It was held in the last-mentioned case that the co-parceners 
in a joint family can by agreement separate among themselves, 
but the separation of one member does not necessarily result in 
the separation of the other members of the family, and that 

“the remaining co-parceners, without any special agreement among 

themselves, may continue to be co-parceners and to enjoy as members of a 

joint family what remained after such a partition of the family property. 

That the remaining co-parceners continued to be joint, may. df disputed, be 

inferred from the way in which their family business was carried on after 

their previous co-parceners had separated from them ”. : 
Their Lordships further held that if a member of a joint family ` 
withdrew his suit for partition, it may result, as was held in 
Kedar Nath's case (*), that no severance of the joint status 
resulted. i 
“Their Lordships see no reason to depart from that view, although 


(1) [1924] I. L. R., 48 Mad., 254 
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such a plaint, even if withdrawn, would, unless explained, afford evidence 
that an intention to separate had been entertained........In a suit for 
partition which proceeds to a decree which was made, the decree for a 
partition is the evidence to show whether the separation was only a 
separation of the plaintiff from his co-parceners, or was a separation of all 
the members of the family from each other’’. 


There can be no doubt that if an agreement for partition of 
the property by reference to arbitration destroys the status of 
the joint family, it produces in law much the same result as a 
preliminary decree for partition. This will be the logical result of 
the agreement. Shares may be ascertained by a preliminary 
decree as much as by an agreement of the parties. 


Where an ekvarnama entered into between the members of a 
Hindu undivided family clearly and unequivocally declared that 
defined shares had been allotted to the various co-parceners in the 
entire property, this effected a partition of the estate and its 
legal effect and construction could not be controlled or altered 
by evidence of the subsequent conduct of the parties (see Bal- 
kishen Das v. Ram Narain Sahu (*) and Jat Narain Rai v. 
Baijnath: Rai (°). In the last-mentioned case reliance was 
placed upon a sale-deed dated the 21st of May, 1919 to prove that 
in spite of the document dated the 12th of April, rọrọ all the 
three branches of the family purchased the property without any 
definement of the shares, and upon the fact that the Subordinate 
Judge had found that there was no sufficient evidence to prove 
that the division of movables had ever taken place. The court 
held that these facts did not affect or control the result of the 
agreement dated the 12th of April, 1919 which was construed to 
have effected a partition in law. 


The result of the decision may be conveniently summarised as 
follows :— ' 


, (a) Partition is the severance of the status of a joint family, which 
may be effected by the exercise of individual volition indicating an inten- 
tion to separate from the other members of the family. 

(6) The said intention must be manifested clearly and unambiguously. 

(c) The intention to separate may be established either by explicit 
declaration or from an uniform and consistent course of conduct of the 
party concerned or of other members of the family. The intention may 
be declared orally or in writing, and may manifest itself from the filing 
of a plaint for partitipn, from an application for mutation of names to the 
Tahsildar in specific shares with a view to separate enjoyment, from a 
written notice served upon the members of the family demanding a parti- 
tion of the property, from an agreement executed by the various members 
of the family whereby the shares of the individual members are defined 
with the object of securing separate enjoyment of the profits, or from an 


(1) [1903] 30 I. A., 139 at 149 
(2) [1928] 26 A. L. J. R., 349 at 350 and 351 
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agreement of reference to arbitration for the partition of the property. 
Instances like these may be enumerated but cannot be exhausted. 

(d) It is not necessary that there should be a consensus or agreement 
among the co-parceners for the severance of status of a joint family. 

(e) Where severance is effected by explicit declaration, the result is 
decisive, and the legal result cannot be affected or controlled by the 
subsequent conduct of the parties. 

(f) In the absence of an explicit declaration, an inference in support 
of the intention may be ‘drawn from evidence of conduct which will neces- 
sarily be different according to the varying postures of each case. 

(g) Where there is evidencé of intention to Separate, this can only 
be annulled by clear evidence of the renunciation of such intention, and 
in some cases, by consensus or agreement on the part of the members of 
the family to reunite. 


t 


(4) Partition may also result froma definement or ascertainment of 
shares with a view to separate enjoyment of property. 

(:) The separation of one member of a co-parcenary is not necessarily 
a separation of the other members inter se. 

The document dated the 30th of September, 1907 does not 
lend itself to the construction that the executants did not intend 
to separate unless a complete partition was effected of the entire 
property into six parts. ʻA like construction was sought to be 
placed upon the ekvarnama referred to in Syed Kasim v. Jorawer 
Singh (+). the provisions of which were not dissimilar to the 
agreement of reference in this suit (see p. 361). But the Judicial 
Committee did not accept this construction. 


The division of the property is the consequence of the inten- 
tion to separate, and the separate enjoyment of the property was 
evidently the result aimed at. As already noticed, the intention 
to separate was expressed in the document in unmistakable terms. 
Its legal effect was to produce a disruption of the family. 


The oral evidence produced by the defendants to sustain the 
alternative pleas that the intention to separate had been formally 
abandoned by the several members of the family, or that they 
had agreed to reunite and had, in fact, reunited, has already been 
commented upon and discarded as wholly unworthy of credit. - 


The defendants laid considerable stress upon a number of 
documents to prove the continuance of the joint family, or the 
reunion of the family as an alternative plea. On the 18th of 
January, 1909 Khairat Nabi and Enayat-ullah sold some zamin- 
dari property in M. Jalalpur Khas and a house to Khimman Lal, 
Kunja Mal, Hira Lal, Shadi Lal, Kundan Lal and Lakhshmi 
Narain for Rs. 15,223. The shares purchased by the vendees 
have not been“separately specified. The document does not 
indicate that the vendees paid their share of the purchasc-money 
separately. The recital shows that Shadi Lal paid Rs. 4,342 in 


(1) [1922] 49 I. A. 358. 
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cash to the vendors in the presence of the registering officer. 
These facts are as consistent with a joint family as with a tenancy 
in common. The vendors were indebted to the vendees under a 
mortgage dated the 19th of June, 1897, for Rs 10,381 at the 
date of the sale. No division of the’ outstandings having taken 
place before the date of the sale, a credit for this amount was 
allowed to the vendors and the sale-deed obtained. It is signifi- 
cant that the sale has not been executed in favour of the manag- 
ing member of the joint family, or only some of the members of 
the joint family. All the six branches are represented. Khimman 
Lal, Gulab Rai and Hira Lal are the three sons of Nainsukh Mal 
who are still alive. Shadi Lal represents the line of Gulab Rai. 
Kundan Lal is one of the two sons of Prabhu Lal. Lakhshmi 
Narain is one of the three sons of Ganeshi Lal. If the purchase 
was intended to be for the benefit of the joint family, and not for 


‘each of the six branches emanating from Lala Nainsukh Mal, it 


was unlikely. that the sale-deed would have been drawn up in 
this form. It will be useless to speculate whether the purchase- 
money was paid by the vendees out of a joint fund. The matter 
could have been proved with reasonable certainty by the produc- 
tion of account-books. No account-books have been produced. 


Lala Bhagwati Prasad and Lala Kanti Prasad, who are stran- 
gers to the family, sued Hira Lal, Kunja Mal, Khimman Lal, 
Bhola Nath, Lakhshmi Narain, Jhanjhan Rai, Shadi Lal and Gilla 
Mal for an injunction restraining the latter from making certain 
constructions which interfered with the access of light and air to 
the plaintiffs’ house. The plaint of this suit is dated the 31st of 
May, 1912. It does not state that the defendants are members 
of a joint family. It states that a certain house had been pur- 
chased by the defendants in which they were putting up—a two- 
storeyed building When, and with what funds, the house was 
purchased is not known. It is not known whether the house was 
purchased with joint funds or that the purchase-money was 
contributed by the defendants in equal and unequal shares. Itis 
not known with what object the house was being built, and whe- 


"ther the costs of building were being defrayed from a joint purse 


or otherwise. Here, again, things could have been explained by 
the production of the account-books, but they are not before the 
Court. The defendants were sued jointly and filed a joint defence, 
but the suit had been directed, not against the managing member 
of the joint family, but against all the six branches descending 
from Lala Nainsukh Mal,a fact which does not appear to be 
without some significance. : 


Great stress is laid upon the fact that a joint suit was institut- 
ed by Hira Lal and others against Makut Bihari Lal and another 
on the 16th of September, 1912 for an injunction restraining the 
defendants from encroaching upon’ the land appertaining to a 
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house owned by the plaintiffs. The plaintiffs carefully avoid 
stating in the plaint that they are the members of a joint family 
and owned the house as such. It is not disputed before this 
Court that an actual division of the house property had never 
taken place. The plaintiffs as tenants in common may well have 
instituted the suit for the removal of an encroachment or trespass 
which affected all the plaintiffs equally. A common purpose 
seems to run through all these proceedings and cannot be attribut- 
able-to mere coincidence. Why has not this suit been instituted 
by the managing member of the joint family? All the adult 
members of the six branches tracing their descent from Nainsukh 
Mal are strongly represented in the array of plaintiffs. 

Tulsi Ram and others appear to have deposited Rs. 20,140 to 
the credit of Khimman Lal and others under section 83 of the 
Transfet of Property Act. The money appears to have been due 
on a mortgage, the date of which is not known. The mortgagees, 
consisting of Kunja Mal‘and the other descendants of Nainsukh 
Mal, appear to have engaged Pt. Mukhram, a pleader, to withdraw 
`- the money. There was an office report that the whereabouts of 
one of the mortgagees, namely, Kundan Lal, was not known and 
it was thought that he had been killed, that he had left a minor 
son, Kesho Saran, and that Jhanjhan Rai, his uncle, had been 
appointed his guardian. The report adds: “The petitioners have 
also mentioned in the application that their family is a joint family.” 
This office report.is dated the 20th of February, 1912. The original 
petition, referred to in the report, which mentions that the peti- 
tioners are members of a joint family, is not before the Court. Whe- 
ther the said petition was drawn up by Pandit Mukhram, the 
pleader, and whether it bore the signatures of all the mortgagees 
including Kunja Mal are matters which cannot he ascertained from 
the record now before this Court. 


There is a further report dated the 4th of May, 1912 which 
states that in an application filed by the mortgagees, the share 
of Kundan Lall in the mortgage-money is stated to be 1/12, and 
that the petitioners were ready to furnish security in respect cs 
the said share if the court desired it. 


In the absence of the original petition, it is unsafe to fasten 
upon Kunja Mal an admission that he wasa member of a joint 
family with the other mortgagees. In the absence of the division 
of the joint ancestral estate by a separate allotment of shares, 
Kunja Mal might have, if he did at all, described the family as a 
joint family, not in its technical sense, but in a loose and general 
sense. In the Hindustani language there is no technical expression 
corresponding to a tenancy in common. Under the circumstances 
it is not inconceivable that the expression “joint family”, if it 
occurred in the original application, may have been used in a 
loose sense. The application may well have been the handiwork 
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of Pandit Mukhram pleader. Not unfrequently members of a 
separated family, by mutual consent, to prevent the trouble and 
expense of obtaining either a succession certificate or a certificate 
of guardianship of a minor member of a family which had become 
dıvided, put up before court the statement that the family was 
joint. ` 

. On the roth of September, 1912 the court passed an order 
that Rs. 20,140 be paid to Pandit Mukhram, Vakıl. What became 
of this money, and whether it was put into a joint chest, or was 
divided among the several members of the family, is a matter on 
which the record is completely silent. A receipt was granted to 
Pandit Mukhram on the 18th of January, 1913. It is signed in 
autograph by all the adult mortgagees. Ina joint family the 
karia or the managing member is the only person who is entitled 
to be the guardian of the minor members of the. family. The 
receipt is signed by Jhanjhan Raiin his own right and as guardian 
of his nephew Kesho Saran and by Shadi Ram in his own right 
and as guardian of his brother Gilla Mal. Unless the mortgage 
bond were executed in favour of all these mortgagees who 
applied for the withdrawal of the money and not in favour of the 
karta or only some of the individual members of the family, one 
would not expect the money to be deposited in favour of all the 
persons who claimed for its withdrawal. The matter, however, 
may admit of several explanations. 


Muhammad Ageel and others having deposited Rs. 13,830 
to the credit of Hira Lal, Kunja Mal and Khimman Lal under a 
mortgage dated the 2nd of September, 1902, a notice was issued 
to the mortgagees under section 83 of the Transfer of Property 
Act, on the 18th of February, 1913. The aforesaid three mort- 
gagees along with Bhola Nath, Lakshmi Narain, Shadi. Lal and 
Gilla Mal, minor, under the guardianship of Shadi Lal, appointed 
Saiyid Sayeed Hasan, Vakil, to withdraw the money from the- 
court on their behalf. Trouble arose in the case by reason 
of the minority of two of the mortgagees, Jagdish (sic). and 
Kesho Ram, and it appears that some report was put up before 
the Subordinate Judge that the money should not be handed over 
to the mortgagees without their filing a certificate of guardianship 
or their executing a security bond. . On the 26th of April, 1913 
Khimman Lal and others through Sayeed Hasan, Vakil, in 
their application for the issue of vouchers, stated as follows: 
“In support of the application for recovery of money made by the 
petitioners in this case, this petitioner files an affidavit of the joint 
family”. On the 14th of May, 1913 the court ordered that the 
vakil for the petitioner should first get a guardian for the minor- 
appointed within a week. On the 22nd of May, 1913 the mort- 
gagees made a further -petition to the court for withdrawing the 


-money. On the 23rd of May, 1913 the court granted the prayer 
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and directed that a voucher for Rs. 1 3,830 be given to Saiyid 
Sayeed Hasan, pleader, for the application. The, order stated, 
“As itis clear from the affidavit herewith annexed that the 
minors Jagdish and Kesho Saran are members of a joint family 
and that the £ar-o-bar (business) and funds are joint, it seems 
under such circumstances that there is no need fora certificate 
of guardianship or security”. The money was paid to Maulvi 
Saiyid Sayeed Hasan, who handed over the amount of Khimman 
Lal, Kunja Mal, Hira Lal, Jhanjhan Rai, Lakhshmi Narain, Shadi 
Lal for self and as guardian of Gilla Mal and Musammat Chandan 
guardian of Kesho Saran. A -stamped receipt was executed in 
favour of Saiyid Sayeed Hasan on the 8th of July, 1913 which is 
signed by Kunja Mal in autograph and which contained a distinct 
admission that “We, the executants, belong to the joint Hindu 
family”. The documents relating to this transaction stand very 
much on the same footing as the one-relating to Tulsi Ram’s 
mortgage relating to Rs. 20,140 which has already been 
dealt with. It is not unlikely that the story of a joint family was an 
invention and was introduced to evade the trouble and expense 
of a succession certificate or a certificate of guardianship of the 
minors referred to above. The application and the affidavit alluded 
to in the proceedings as also the terms of the receipt itself 

“may have been drawn up by the pleader. It cannot be known 
what became of the money and how it was dealt with by the 
various members of the family. 


A large number of income-tax notices and income-tax receipts 
from 1896 to 1915 have been produced to prove that the family 
carried on business jointly and that ıt was served with joint 
notice of assessment and was jointly assessed to income-tax. The 
documents anterior to the 30th of July, 1907 are: of no value, 
for they relate toa period before the alleged partition. An 
assessment notice addressed to Khimman Lal, Kunja Mal, Hira 
Lal, Bhola Nath, Ram Chand, Shadi Lal, Gilla Mal, Jhanjhan Rai 
and Kundan Lal bearing the date of 25th of June, 1908 has been 
produced by the respondents which shows that tax was sought to 
be assessed upon the business relating to sugar factory, house-rent 
and interest. There are other notices dated the 15th of June, 
1909, 15th July, 1910, 26th March, 1913, and 19th August, 1913 
very much on the same lines. 

On the 4th of December, 1909 Ramjas, son of Hira Lal, 
appears to have deposited Rs.: 113-14-4 on account of income-tax 
due by Khimman Lal, Kunja Mal and others of M. Chamarwa. 
On the 13th of February, 1911 and on roth February, 1914 
Khimman Lal appears to have deposited the tax for himself, 
Kunja Mal and others. 


The income-tax receipts are not necessarily inconsistent with 
Kunja Mal and others being members of a divided family. In 
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the absence of the division of the property by metes and bounds 
the members of the family may well have carried on the business - 
as a partnership firm as distinguished from a joint family. The 
payment of the tax by Kunja Mal for himself and others has not 
been brought home to him. The joint assessment may be explained 
upon various hypothesis including the one which is not very 
unfrequent in rural areas that the assessing authorities, to avoid 
the trouble of making assessment upon the various indivıduals of 
a divided family and of having to separately collecting the taxes, 
find it convenient to serve them`all with a joint notice and assess 
them jointly. The meek Bania in such cases very generally submits 
to the authority of the Zaæksildar. Very generally, the individual 
members make out a list of their pro-rata shares which is followed 
by a mutual adjustment of account. Here, again, in the absence 
of the account-books, it is impossible to predicate with certainty 
whether the income-tax was paid out of a common chest or other- 
wise. Standing by themselves these documents are very far 
from being conclusive. The receipt dated the 15th of January, 
1915 shows that the tax was paid on that date by Khimman Lal, 
Kunja Mal and Hira Lal through Khimman Lal. On that date 
Kunja Mal was dead. The notice the 19th of January, 1916 
was issued to Kunja Mal although the latter was dead on that 
date. : 


The defendants point out that the plaintiffs have claimed cer- 
tain items of property as belonging to Kunja Mal in spite of the 
fact that the defendants had acquired the same after the death 
of Kunja Mal. This is so. The learned advocate for the plaint- 
iffs admits that the said items were included in the claim by 
mistake, and. the plaintiffs are not entitled to a declaratory relief 
with reference to such property. It is clear, therefore, that no 
decree can be passed for such items of property. Considering 
the documentary evidence relied on by the defendants, it cannot 
be held that Kunja Mal, from the 30th of September, 1907 up to 
„the date of his death, remained a member of a joint family with 
the defendants, and the said evidence is absolutely insufficient 
‘to establish a reunion which rarely happens in a Hindu family 
under modern conditions of life. The present case is not in 
many respects dissimilar to Jag Prasad Rai v. Musammat 
Singavi(:). In 1892 the family to which the parties belonged 
agreed that Sheo Narain should partition the joint family property 
into eight equal sharés. Their Lordships held that the effect of 
this agreement was that the previous joint family separated into 
eight families. Sheo Narain divided the family property into 
eight shares, but certain members of the family considered that 
the value of the shares was not equal, and the matter was 
referred to the arbitration of certain persons on the 3rd of 


(1) [1925] 23 A. L. J. R., 97 (P. C.) 
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January, 1895 to make the partition of the family property in 
eight equal shares. This arbitration having fallen through, the 
matter was referred to the arbitration of five persons under an 
agreement dated the 18th of February, 1896, the terms of which 
arè set out at page 99 of the report. Sheo Narain and Nand Lal, 
two of the eight, agreed to reunite. Some oral evidence was 
produced in the case to prove that after separation Chhatrapal 
and three others had agreed to reunite. This evidence was dis- 
believed. Dealing with the documentary evidence the Privy 
Council makes the following remarks :— 


‘t Their Lordships will now consider the other documentary evidence, 
but before doing so they may state that on the evidence on record they 
have come to the conclusion that the members of the family who had 
moved from Sonchiraiya to Shikargarh and lived there in one house, 


carried on business as partners, but not as co-parceners of a joint family, 


as money-lenders and in the cultivation of s:r and Ahkudsasht lands, and 
they may observe that entries in £hewats and other similar village papers 
showing that the shares of co-owners have been specific, afford by them- 
selves no proof that the owners were members of a joint Mitaksharz 
family or had separated. . . . . . . . Their Lordships will also 
observe that in their opinion payment jointly of Government revenue, 
taxes, income-tax and such like payments do not by themselves indi- 
‘cate that the parties making such payments were joint or separate ; 
the parties may have been carrying on business as partners and not 
as Hindu co-parceners. In their Lordships’ opinion, a joint purchase 
is not necessarily indicative of a purchase for a joint family Their 
Lordships strongly comment upon the fact of non-production of the 
account-books. . . . . . It was necessary for the plaintiffs’ case 
that they should have been produced and put in evidence. The books 
of account would have shown whether the accounts, which must have 
been kept, were the accounts of a joint family or a partnership. The non- 
production of any of those books of account has not been satisfactorily 
explained by or on behalf of the plaintiffs, and their Lordships draw the 
inference that if they were produced they would not support the case of 
the plaintiffs”. 


The principal business of the family was sugar factory and 
money-lending. Lakshmi Narain states that money-lending busi- 
ness of the family in 1907 was worth Rs. 60,000 or Rs. 65,000 
and yet he would have us believe that the family kept no account- 
books. It was argued by the respondents that no presumption 
should be drawn against the respondents for the non-production 
of the account-books because it is not proved that account-books 
existed and have not been produced, and further because the 
defendants were not asked to produce the account-books. It is 
impossible to believe that the account-books relating to a family 
which carries on trading business of diverse kinds should not be 
in existence. If they exist, the defendants must be held to be 
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the natural custodians of such account-books. They cannot but 
be aware.of the importance of the entries in the account-books 
to indicate how receipts and disbursements were made and as to 
whether there was a common chest held by the members or there 
was only a partnership account. These account-books were not 
only relevant documents, but were of very great importance in 
the case, and ought to have been produced. 


To prove that the family had separated, the plaintiffs relied 
upon a lease dated the 20th of February, 1909 executed by 
Lala Kunja Mal in favour of Kudan Lal and Shadi Lal of 8 
bighas and 10 biswas of land of M. Chamarwa from 1910 to 1916 
at an annual rental of Rs. 20. There is also a counterpart execut- 
ed by the lessees on the same day. It is argued that a lease of 
the property by one member of a joint family in favour of another 
member is highly improbable, and the transaction was inconsist- 
ent with the continuance of joint family. It is not improbable, 
as the Subordinate Judge has found, that this lease was executed 
with the object of securing this portion of the property from 
Suraj Sahai and his brother who as recorded co-sharers had 
applied for the partition of the revenue-paying village Chamarwa. 
The lease and the gaduliyat, therefore, are inconclusive. 


A more important piece of evidence, however, is a claim of 
Kunja Mal to be appointed /ambardar of M. Dialra in opposition 
to the claim of Lakshmi Narain. Bhola Nath, brother of Laksh- 
mi Narain, was the /ambardar of this mauza. On his death, 
Lakshmi Narain, applied to be appointed Jambardar in his place. 
Kunja Mal resisted the application of Lakshmi Narain and put 
forward his own claim as qualified for dambardarship in place ot 
Bhola Nath under the terms of the wajib-ul-arz of the village 
Kunja Mal about this time was blind of one eye and the sight of 
the other eye was defective. He was fairly advanced in years; 
he had lost his only son. There was no other male issue. The 
proceedings relating to this /ambardari case show a contest be- 
tween individual members of the family, namely, Lakhshmi Narain 
and Kunja Mal. They further show that there were two factions 
in the family, ‘and several members supported Lakhshmi Narain 
against Kunja Mal. They further stated that they were mem- 
bers of a joint family with Kunja Mal. It is argued that these 
statements must have been made to the knowledge of Kunja 
Mal, and he never contgadicted. These statements are not before 
the Court; even if they were, it might be questioned how far 
they were admissible. Assuming that-the statements were ad- 
missible, they could not be entitled to much evidentiary value, 
because they were made at a time when there was active anta 
gonism between Kunja Mal and other members of the family. 
Kunja Mal, in support of his claim, stated that his share of 
zemindart was three times the share of Lakshmi Narain—a 
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statement which does not indicate any admission of jointness on 
the part of Kunja Mal [It is not safe to attach undue importance 
to these proceedings, but they appear to be more consistent with 
a divided rather than with a joint family. The agreement dated 
the 30th of September, 1907 has the effect of creating a parti- 
tion of the joint family. The defendant’s direct evidence relating 
to the renunciation of that intention and of a formal reunion of 
the several members of the family has been rejected as utterly 
unworthy of credit. The other documents produced by the de- 
fendants are inconclusive. They do not prove jointness or re- 
union, and are not inconsistent with the business of the family 
being carried from 1907 onwards on the basis of a partnership 
amongst the members of the family who‘held as tenants in 
common. The failure of Hira Lal, Khimman Lal and Jhanjhan 
Rai to offer themselves as witness in this case, the non-produc- 
tion of account-books, and the non-production of Chhote Lal, one 
of the surviving arbitrators, as a witness, are matters which can- 
not be lightly disregarded. They raise presumptions against the 
defendants. 7 


We would allow the appeal and grant the plaintiffs a declara- 
tory decree for the property claimed except such items of pro- 
perty as have been acquired by the defendants after the roth of 
April, 1915. . A 

The plaintiffs will receive their costs throughout. 

Appeal allowed 


GOPI LAL AND OTHERS (Defendants) 
Versus ; 
ABDUL HAMID AND OTHERS (Plaintiffs) * 


Transfer of Property Act (IV of 1882 )—Mortgage by conditional sale 
—Redemption—Section 63, improvements on ‘mortgaged property— 
Accession, what amounts lo—Section 51, napplicability of. 


A piece of land with a £aécha house over it was mortgaged 
for Rs. 400 on the condition that if the principal, amount was 
not paid within 2$ years the mortgagees will be treated as 
owners of the property. Soon after the 4a/cha house fell and 
the mortgagees spent a large sum in erecting a big building on 
the mortgaged site.’ In a suit.for redemption brought almost 
at the end of sixty years [rom the due date it was contended 
that the plaintiffs could not succeed without paying compensa- 
tion for the improvements made. 

eld, that thé rule contained in section sr of the Transfer of 
Propeity Act had no application to the case of a mortgagee. 
‘The principle on-which section sı is based is one of equity and 
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rules of equity can have no application where there ‘are clear 
rules of statute. He/d, further, that the building which existed 
on the land was an accession acquired at the expense of the 
mortgagee within the meaning of section 63 of the Transfer of 
Property Act which applied to cases of mortgages and that the 
accession being not in the nature of an additional storey to an 
existing building was capable of separate enjoyment without 
detriment to the principal property, by the removal of thè 
materials to which the mortgagees were entitled. 
Bent Ram v. Kundan Lal, 1. L. R., 21 All., 496, Rahmatullah 
Beg v. Yusuf Al, 10 A. L. J. Rọ, 124, Shephard v. Jones, 
21 Ch. Div., 469, Henderson v. Astwood, [1894] A. C., 150, 
Rupan Singh v. Champe Lal, 1. L. R., 37, All., 81, Ram Kaur 
v. Partap Singh, gı In. Cas., 689 and Pandiyan Pillai v. Vel- 
layappa Rowther, 42 In. Cas., 438, referred to and discussed. 
Raghunandan Rai v. Raghunandan Pande, I. L. R., 43 All., 
638, Nageshar Rar v. Nandlal, 23 A. L. J. R., g15 and Parma- 
nand Pandit v. Mata Din Rai, 23 A. L. J. R., 307, referred to. 
SECOND APPEAL from a decree of SYED IFTIKUAR HUSAIN, 
Judge of the Court of Small Causes, exercising the powers of a 
Subordinate Judge of Allahabad, modifying a decree of MAULVI 
MUHAMMAD TAQ! Kuan, Munsif of West Allahabad. 


M. L. Agarwala and Damodar Das, for the appellants. 


Kailas Nath Katju, Surendro Nath Verma, Majid Alt and 
Ram Newas Shukla, for the respondents. 


The judgment of the Court was delivered by 


MUKERJI, J.—This second appeal arises out of a suit for re- 
demption and is on behalf of the principal defendants, the mort- 
gagees. There were many defendants, out of whom the defendants 
Nos. I to 9 are parties as the legal representatives of: the mort- 
gagees. They have acquired the rights of the mortgagors in a 
fractional share in the mortgaged property. The plaintiffs re- 
present the mortgagors’ interest in a fractional share and the 
remaining defendants represent the mortgagors’ interest in the 
balance of the property. The plaintiffs’ share in the mortgaged 


‘property has been found to be, roughly, 7/16. 


The mortgage was made in 1859 and was in respect of a 
piece of land with a atcha house over it. The amount of the 
mortgage money was Rs. 400. The principal amount was to be 
paid within 23 years and in default of payment the mortgagees 
were to be treated af the owners of the property. In other words, 
the mortgage was one by conditional sale. 


The suit was instituted almost at the end of sixty years from 
the due date. It was resisted on the ground that the defendants 
had spent a large amount of money on building on the land and 
the plaintiffs could not succeed without paying compensation for 
the improvements made. The court of first instance decreed the 
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suit for the share found by it as due to the plaintiffs on payment 
of a proportionate portion of the original mortgage money. There 
was an appeal and the learned Subordinate Judge who heard the 
appeal in the first instance remanded the suit to the court of first 
instance for an estimate of “‘the value of the improvements pro- 
portionate to the share of the plaintiffs’. The learned Judge 
was of opinion that the plaintiffs were bound either to pay their 
proportionate share of the improvements or to sell their own 
interest in the mortgaged property. He was of opinion that 
section 51 of the Transfer of Property Act was applicable to the 


case. The remand was, by a subsequent order, to be treated 


as one under Order 41, rule 25 of the Civil Procedure Code, 
The learned Munsif recorded a finding and then the case was 
re-heard by the successor-in-office of the Subordinate Judge who 
had heard the appeal in the first instance. The second officer 
found, agreeing with the court of first instance, that the entire 
value of the buildings that stood on the land was Rs. 8,000. It 
was found as a fact that the mud building that stood on the site 
at the date of the mortgage fell down, shortly after the mortgage, 
and the mortgagees built on the site at the expense of the amount 
already mentioned. On this finding the learned Subordinate 
Judge passed an elaborate decree, the main feature of which was 
that the defendants I to 9 were to receive, besides a proportion- 
ate amount of the mortgage-money, a sum of Rs. 3,799/5/6. 
In case the plaintiffs failed to pay the said amount of Rs. 3,000 
odd, being the amount of compensation, the defendants were to 
pay a sum of Rs. 5,000 and odd to the plaintiffs as the price of 
the share of the plaintiffs in the site. The decree further direct- 
ed that in the case of the mortgagees failing to pay, certain other 


- rules would apply. These rules related to payment of rent and 


other matters. 


The parties are dissatisfied with the decree passed by the 
learned Subordinate Judge and while the defendants have appeal- 
ed the plaintiffs have filed cross-objections. 


The plaintiffs’ case in this Court is that section 51 of the 
Transfer of Property Act did not apply to the circumstances of 
the case and that there was no evidence to prove the good faith 
and belief of the mortgagees as found by the lower appellate 
court. Their contention is that they should not be called upon 
to pay anything for the improvements. ° 

The defendants’ case is that the court below should have 
directed the plaintiffs to sell their share of the site to the defend- 
ants and that the order which directed the plaintiffs to pay for 
the improvements was wrong. It was further urged, in the course 


of the argument, that, in any case, the defendants may be allowed ` 


to remove the materials from the site. 


The main question that has been argued in the appeal and- in 
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the cross-objections was whether section 51 of the Transfer of 
Property Act had any application to the case, and, if not, what 
should be the nature of the order to be passed by the court. 


_ On behalf of the defendants the case of Rahmatullah Beg v. 
Yusuf Ali (*) and the English case of Henderson v. Astwood (?) 
have been relied on. Another case decided by a single Judge of 
the Lahore Chief Court, Ram Kaur v. Partab Singh (°) , has also 
been produced as authority in the case. Before we proceed to 
examine these cases and the cases cited on behalf of the plaintiffs, 
it will be necessary to examine the statute itself. 


It will be remembered that the Transfer of Property Act was 
not in force at the date of the mortgage. The questions that 
we have to deal with are questions of substantive law and are 
not merely matters of procedure. It cannot, therefore, be urged 
that the rights of the parties can very well be regulated by the 
provisions of the Transfer of Property Act, which came into force 
many years after the mortgage. On the other hand, we have not 
been shown any rule of law that prevailed in the year 1859, nor 
has it been established that whatever was the rule of law that 
prevailed in 1859 it was in conflict with the present day law. 
In the absence of any direct guide as to the rule of law that pre- 
vailed in 1859, it will be safe to accept the rules prevailing at the 
present day as a sure guide. i 


Section 51 of the Transfer of Property Act is to be found in 
Chapter II of the Act which deals with general principles. It 
has not found place in Chapter IV which deals with mortgages. 
Section 63 of the Transfer of Property Act deals with cases like 
the one before us. Under section 63 when a mortgaged property 
receives an accession and that accession is acquired at the ex- 
pense of the mortgagee, certain rights and liabilities follow. We 
find, therefore, that a specific rule of law has been enacted for 
the purposes of guiding the courts where the mortgagor and the 
mortgagee are concerned. Only when special rules are not 
available it would be necessary to fall back on general rules. In 
this view section 51 of the Transfer of Property Act should 
have no application to the present case. Section 51 reads as 
follows :— 

“ When the transferee of an immovable property makes an improvement 

on the property believing in good faith that he is absolutely entitled 

thereto and he is subsequently evicted therefrom by any person having ‘a 

better title, the transferee has a right to require the person causing the 

EVICTION... oe ces cece ccvsee « 

It appears to us that this language was never meant to-apply_ to 
a case of a mortgagor and a mortgagee. In this case the mort- 
gagee obtained possession of the property, not as a person who 

(1) [1912] 10 A. L. J. R., 124 (2) [1894] A. C., 150 

Í (3) 5r Ind, Cas., 689 


s 
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was absolutely entitled to it, but as a person who was entitled to 
hold possession temporarily, namely, till his mortgage-money 
was paid. Itis argued that the condition, that after the lapse of 
2% years, if the mortgage-money was not paid, the mortgagee 
would be entitled, absolutely, to the property was a provision 
which fell within the purview of section 51 of the Transfer of 
Property Act. We cannot agree with this contention. The 
mortgagee obtained the property under certain defined conditions. 
The law in 1859 was as clear as it is today. The mortgagee by 
conditional sale could not acquire a title to the property without 
going through certain formalities. It cannot, therefore, be said 
that if he assumed, on the expiry of the term of the mortgage, 
- that he had become the absolute owner of the property he believed 
in good faith that he was absolutely entitled to the property. We 
shall consider presently how far the finding of good faith arrived 
at by the court below is binding on us. For the present it is 
sufficient to say that it is impossible to apply the rule contained in 
section 51 to the case of the mortgagee. The principle on which 
section 51 is based is one of equity and rules of equity can have 
no application’ where there are clear rules of Statute. The case 
of Bent Ram v. Kundan Lal (*) decided by their Lordships of 
the Privy Council may be cited as, to some extent at least, appro- 
priate. In that case there was a lease for a term, and the lessees, 
after a few years, began to construct valuable_ buildings on 
the land. The question arose whether, after the expiry of the term 
of the lease, the lessor could recover the property. It was found 
that the lessor knew perfectly well that the defendants were using 
the property for erecting permanent structures. The courts in 
India were of opinion that in the circumstances of the case the 
lessor could not recover and that he was estopped by the princi- 
ple of acquiescence. Their Lordships of the Privy Council had 
no hesitation in setting aside the decrees passed by the courts in 
India and in holding that when the parties knew perfectly well 


the terms, on which they held, no question of acquiescence could - 


arise. The terms there were in writing and the parties were 
bound by those ‘terms. The same principle applies to this case 
The mortgagee took the property under certain terms which were 
well defined and he should not be allowed to say that he mis- 
understood the terms of the mortgage and believed that he was 
the absolute owner of the property. 


The case of Rahkmatullah Beg v. Yusuf Ali (*) followed the 
English case of Shephard v. Jones (*). This English case was 
approved by the House of Lords in Henderson v. Astwood (°). 
These cases have no application whatsoever to the facts of the 
present case. Those were cases in which the mortgagee had, 
lawfully, exercised his right of sale given to him by the mortgage. 


(1) I. L. R., 21 All., 496 (2) [1912] 10 A. L. J. R., 124 
(3) 21 Ch. D., 469 (4) [1894] A. C., r50 
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Having exercised the right of sale he was bound to account for 
the sale proceeds. He had to hand over the balance of the sale 
proceeds to the mortgagor. The question was whether, in 
accounting for the sale proceeds, he was entitled to be credited 
with the money he had spent on the improvement of the pro- 
perty. It was said, and if we may say so with respect, it was 
rightly said, that he was. Suppose, for the sake of example, that 
the mortgagee spent Rs. 1,500 in adding two rooms to the mort- 
gaged premises. If by the addition of the two rooms, the pro- 
perty fetched an extra value of Rs. 2,000 it was not fair that the 
mortgagor should have the benefit of the extra sum of Rs. 2,000 


` without making good the sum of Rs. 1,500 spent by the mort- 


gagor on the improvement of the property. These English cases, 
therefore, are no sure guide in a suit for redemption. This was 
pomfed out in the case of Rupan Singh v. Champa Lal (') by 
two learned Judges of this Court who found it difficult to follow 
the ruling of Banerji, J. in Rakmatullah Beg v. Yusuf Ali (’). 


The case of Ram Kaur v. Partab Singh (*) is by a learned 
single Judge of the Punjab Chief Court and is based on the case 
of Shephard v. Jones (*) already discussed. We have shown that 
the case of Shephard v. Jones was distinguished in this Court in 
Rupan Singh v. Champa Lal (*) and isno authority for the ques- 
tion which we have to decide. We may further point out that the 
learned Judge had not had the Transfer of Property Act to guide 
him because, we understand, the Act did not apply to the 
Punjab. Thecase of Pandiyan Pillai v. Vellayappa Rowther C) 
decided by the Madras High Court, no doubt, to some extent, 
supports the defendants. The relevant portion appears at p. 440 
of the report and is very short. It does not discuss the law and 
makes no reference to section 63 of the Transfer of Property 
Act. Their Lordships were of opinion that the mortgage was an 
anomalous ~one under section 98 of the Transfer of Property Act 
and that fact, partially at least, influenced their judgment. Fur- 


“ther, if we look to the facts of the case, we shall find that it was 


not asuitfor redemption at all. It appears that a mortgagee 
executed certain improvements on the mortgagor’s property and 
then the mortgaged property was attached at the instance of a 
simple money decree-holder who held the decree against the 
mortgagor. The mortgagee, thereupon, preferred a claim which 
was allowed. Thereupon the decree-holder brought the suit in 
order to obtain a d&claration that the property was liable to be 
sold and the question arose whether the amount of the mortgage- 
money alone should be notified as a charge on the property or 
also the value of the improvements. It will be noticed that the 
case was somewhat similar to the English cases cited above. If 
(1) I. L. R., 37 All., 81 (2) 10 A. L. J. R., 124 


(3) 51 Ind. Cas., 689 (4) 21 Ch. D., 469 
(5) 42 Ind. Cas , 438 
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the decree-holder was'going to sell the property with the improve- 
ments and’ if he was going to enjoy the benefit of a larger value 
due to the execution of the improvements, it was but fair that 
the party who made the improvements should have his costs of 
the improvements paid to him. These were the facts of the case, 
and, on right principles, the case is no authority for what we 
should do in a suit for redemption. 


On principle and authority, therefore, we are of opinion that 
section 51 of the Transfer of Property Act has no application. 
In the view which we have taken of section 51 of the Trans- 


fer of Property Act it is not necessary for us to decide whether 
we are bound or not by the finding of the lower appellate court 


that the defendants believed in good faith that they were absolute-. 


ly entitled to the property in suit. We may, however, point 
out that this finding is not binding on us. The learned Judge 
who arrived at the finding himself confesses that he had no 
material before him on which to come to a conclusion as to good 
faith. He, however, thought that the fact that the mortgagees 
had spent money over the property was alone sufficient to enable 
him to draw the inference that the mortgagees believed in good 
faith that they were absolutely entitled to the property. The 
learned Judge’s language is as follows :— 

“There is no evidence on this point on the record and it is impossible 
forthe appellants to adduce any such evidence as both mortgagees are 
dead. I am inclined to the opinion that unless such a belief existed in 
the minds of the mortgagees they would have never converted the atcha 
mortgaged property into a pakka ane ea 

An inference from admitted or proved facts is a question of law. 
This was held by the Privy Council in Dhanna Mal v. Moti 
Sagar (1). We.are, therefore, entitled to see, in second appeal, 
whether the inference drawn from the admitted facts was a right 
inference or not. We are of opinion that from the mere fact that 
the mortgagees had spent money over the property it is impossi- 
ble to draw an inference that they acted in good faith and that 
they believed that they were absolutely entitled to the property., 
If we were to hold that in every case-of mortgage by conditional” 
sale, where the mortgagee spends money on improvement, he 
must be deemed to have acted in good faith and in the.belief that 
he was the absolute owner of the property, we shall be legislating 
and not arriving ata finding of fact on whjch the law has to be 
applied. Now the question is, having regard to the provisions of 
section 63 of the Transfer, of Property Act, what is the right 
decree ‘to make. 

The. finding, as we ‘have already stated, is that the atcha 
house, which stood on the site mortgaged, fell and the mortgagees 
put up a valuable building on the land. The building that exists 

(1) [1927] 25 A. L. J. R.,'959 
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on the land is in the nature of an accession within the meaning 
of section 63 of the Transfer of Property Act. It was acquired at 
the expense ofthe mortgagee. The question is whether it is 
capable of separate enjoyment without detriment to the principal 
property. When the building was erected, we must take it, there 
was nothing on the site Because the:[ ateka house that stood on 
the site had already fallen. The only security therefore that the 
mortgagees possessed, after the atcha house fell down, was the 
site. If the mortgagees had not built on the site the only thing 
that the plaintiffs could get back from the mortgagees was the site. 
The question then is whether they are entitled also to the building 
because the mortgagees have erected one. This case is not at 
all similar to cases where a building existed and some additions 
were made to the existing building in the shape of, say, an 
additional storey or additional rooms. If the mortgagees remove 
the building and leave the site in the same condition in which it 
was when the old building fell, the mortgagors could have, 
possibly, no ground for complaint. The question, whether the 
building or the materials which constitute the building are capable 
of separate enjoyment, is easy to answer, in the circumstances of 
the present case. Where the accession is in the shape of 
additional storey to an existing building it would be difficult to 
say that the upper storey is capable of separate enjoyment or 
that it could be separately enjoyed, by the removal of the 
materials. The removal of thé added storey is more likely than 
not to injure the lower storey. The question of separate enjoy- 
ment arose in some cases in this Court. The earliest case that 
has been brought to our notice is that of Raghunandan Rai v. 
Raghunandan Pande('). It was a case decided by three learned 
Judges of this Court and was one in which the mortgagee, during 
the continuance of the mortgage, had planted a grove on the 
mortgaged property. The learned Judges expressed the opinion 
that there was no bar to the mortgagees, on redemption, removing 
the trees. The same question arose in Nageshar Rai v. Nand 
Lal(’).. In that case two learned Judges of this Court were of 
opinion that the trees could not be removed. In that case there. 
was the express finding that the removal of the trees would injure 
the land. In second appeal the learned Judges were bound by 
the finding and in the circumstances the opinion expressed that 
the trees could not be removed was not to be applied in all 
cases. A similar question arose in Parmanand Pandit y. Mata 
Din Rai(*). In that case the Judges who composed the Bench 
differed in opinion. Considering that the majority of the learned 
Judges before whom the question came, in this Court, were of 
opinion that the trees could be removed, we’ find ourselves 


(1) I. L. Ra 43 All., 638 
(2) 23A. L.J. R, 915 
(3) 23A. L.J. R., 307 
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fortified in our opinion that, in the circumstances of the present 
case, the materials of the building can be removed by the 
mortgagees. y 

The decree of the court below directing the payment of rent 
etc., in certain cases, goes beyond the purview of section 63 of the 
Transfer of Property Act. As we have already mentioned, the 
parties are dissatisfied with this decree: It cannot stand. 


The result is that we dismiss the defendants’ appeal with 
costs. We allow the cross-objections of the plaintiffs-respondents 
and, modifying the decrees of the courts below, substitute the 
following decree therefor :—The plaintiffs, on payment of the 
sum of Rs. 189-15-6, will be entitled to joint possession with 
the defendants-mortgagees, over the share found by the court 
below. The share as found by the lower appellate court is 
63,829/1,34,400. The plaintiffs will be entitled to joint possession 
over this share, in the sitealone. The payment must be made 
within six months of this date. On payment being made; the 
plaintiffs will be put in joint possession of the site with the 
defendants. If the payment is made, the defendants in order to be 
able to remove the materials, must institute a suit for partition, 
within three months of the expiry of the period of six months, 
granted to the plaintiffs to pay. On the separation, in plaintiffs’ 
favour of the share decreed to them, the defendants will be 
entitled to remove the materials from the site, allotted to the 
plaintiffs, within the space of three months of the decree in the 
suit for partition becoming final. In case the defendants fail 
to remove the materials from the portion of the site allotted to 
the plaintiffs on partition, the plaintiffs will be entitled to take 
possession, not only of the site, but also of the materials on the 
site, without any extra payment. To start with, the materials on 
the site allotted to the plaintiffs will be treated as the property 
of the defendants and the defendants will be allowed, as already 
stated, to remove those materials. It will be only on their failure 
to remove the materials that the plaintiffs will be entitled to take 
possession of them. In case of failure, on the part of the plaintiffs, 


to pay the sum of Rs. 189-15-6 within the period of six months ° 


mentioned above, the plaintiffs’ right to redeem will be barred for 

all times. In the peculiar circumstances of the case, we order 
the parties to pay their own costs. 

Appeal dismissed 

Decree modified 
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FULL BENCH 


KING-EMPEROR (Applicant) 
versus e 


BISHAMBHAR (Opposite-party)* 


Criminal Procedure Code, section rog— When accused cannot be bound 
over, under. ; 
Where the only evidence against the accused was that he ~ 

was seen coming out of a sugar-cane field near his village, at 

ro O’clock at night by two persons and when challenged by 

them, tried to run away but was caught, e/d, that on these 

facts he could not be bound.over under section 109 of the 
Criminal Procedure Code. 

CRIMINAL REVISION by the Local Government from an 
order of BABU RAGHUNATH PRASAD, Additional Sessions Judge 
of Moradabad. 

Uma Shankar Bajpai (Government Advocate), for the 
Crown. R 

Shiva Dihal Singh, for the opposite-party. 

The judgment of the Court was delivered by 

SULAIMAN, A. C. J.—The only evidence against the accused 
is that he was seen coming out of a sugar-cane field at 10 p. m. 
by two persons who challenged him. He tried to run away 
but was caught by them. Itis found that he is a resident oi a 
village near the place where he was arrested. 

We are of opinion that on these facts we cannot ordèr him 
to be bound over under section 109 of the Criminal Procedure 
Code. 

The Government Revision is accordingly dismissed and the 
accused is ordered to be released forthwith. 


* Crim. Rev. No. 147 of 1928 
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RAO NARSINGH RAO les 
VEY SUS 
BETI MAHALAKSHMI BAI AND ANOTHER (Defendants) * 


Hindu Law—Gift by husband to wutfe—Heritable but not alienable 
interest unless expressly or impliedly provided for—Liable to defea- 
sance on the happening of a certain event—Conditton subsequent 
votd— Prior interest unaffected— Question of maternity of a certain 
individual—Mother’s refusal to undergo medical examination— 
Anferences from—Procedure to be adopted by Court in directing 
medical examination. 


A Hindu father /, being displeased with his only son B and 
“intending to disinherit him, gifted his sel{-acquired property to 
his junior wife making her his representative on condition that 
in the event of the bith of a son to B and on the said grand- 
son’s attaining majority the donee would deliver possession of 
the gifted property to the grandson. Long after the death of 
the donor the plaintiff was born to B and on ‘attaining majority 
instituted the present suit in ejectment claiming the estate on the 
ground that though the condition subsequent was void, yet the donee 
had only a limited estate which terminated on the plaintiff’s attain- 
ing majority and 2 being then dead, the plaintiff was entitled 
to succeed to the estate as an heir-at-law to the donor. Heéd, on 
construction of the deed, that the intention of the donor was to 
exclude his heirs altogether and the plaintiff could not succeed. 
The deed granted anestatein the properties as, under the Hindu 
Law, a wife takes an immovable property given her by her hus- 
band, such property being taken by her as her Strzdhan descendi- 
ble to her heirs but with no right of alienation unless such a 
power was expressly or by implication conferred upon her. edd, 
further, that the condition subsequent in favour of the plaintiff 
being void under the rule laid down in the Tagore case, the 
prior disposition in favour of the donee was never affected 
thereby and the estate in favour of the donee continued undimi-: 
nished. 

‘The defendant having denied that the plaintiff was a son of B 
by his wife D, D gave evidence in support ot the plaintiff but 
declined to undergo a medical examination. The courts in India 
drew from such refusal an inference adverse to the plaintiff and 
held that the plaintiff had failed to prove that he was the son 
of B. During the pendency of the appeal to the Privy Council 
D having then consented to undergo a medical examination, the 
plaintiff applied for taking of further evidence. The Privy 
Council granted the application and the lady doctors nominated 
by their Lordships having certified that D had given birth to a 
full-term child, the case was remitted for re-hearing to the High 

*P.C. A. No. 57 of 1925 
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Court. Principles on which medical examination should be 
allowed discussed. ° , 
APPEAL from a decision of the High Court of Judicature at 
Allahabad. The facts were as below :— 


Raja Jaswant Rao was the owner of the Lakhna Estate in the 
Etawah District. He had an only son, Balwant Singh. Balwant 
Singh was a man of dissolute habits and was convicted of murder 
and transported for life. Thereupon Raja Jaswant Rao executed 
a deed-of-gift, dated the 4th September, 1875, in favour of his 
third wife Rani Kishori, which is set out zx extenso in the 
judgment of their Lordships of the Privy Council., The donee 
entered into possession under the gift. Raja Jaswant Rao 
died on the 24th August, 1879. Balwant Singh, after serving 
out his sentence, instituted a suit against Rani Kishori by 
which he disputed the validity of the deed-of-gift on the 
ground thata Hindu father subject to the Mitakshara was în- 
competent to give away his entire self-acquired property to the 
exclusion of his own son. This litigation terminated witha 
decision of the Privy Council dated the 18th February, 1898 
whereby the suit was substantially dismissed and‘it was held that 
Raja Jaswant Rao had full power of disposition over his 
self-acquired property. (See Rao Balwant Singh v. Rani 
Kishori, 1898, 25 I. A. 64, I. L. R, 20 All, 267) On 
the 2nd March, 1894 Balwant Singh gave out that a son 
had been borne to him by his second wife, Musammat 
Dunnajoo whom he had married after his release from prison. 
Rani Kishori, however, from the very beginning did not 
admit that the child was the son of Balwant Singh or Dunnajoo 
and alleged that he was a suppositious child who had been 
introduced into the family by Balwant Singh. In 1900 
Balwant Singh died. He left two widows, Musammat Naraini 
and Musammat Dunnajoo and his alleged son, Rao Narsingh 
Rao. Applications for mutation were made in respect of the 
personal property of Balwant Singh by Rao Narsingh Rao through 
his mother Dunnajoo, and also by Musammat Naraini who assert- 
ed that Balwant Singh had died childless and his two widows 
were entitled to his property as his heirs. The matter was en- 
quired into by the Revenue Courts. Evidence was led to prove 
the paternity of Narsingh Rao and though Musammat Dunnajoo 
declined to undergo a medical examination, the Revenue Courts 


` upto the Board of Revenue held that Rao Narsingh Rao was the 


son of Balwant Singh, and his name was accordingly directed to 
be entered in the revenue papers in place of Balwant Singh. 
Musammat Naraini submitted tọ this order and Rao Narsingh 
Rao remained in undisturbed possession of Balwant Singh’s per- 
sonal property ever since. He was accepted by the Government 
as a son of Balwant Singh and the hereditary title of Rao was 


-conferred upon him and his estate was also taken under the 
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Court of Wards. ` He attained majority in the year 1915. CIVIL 
In 1916 he instituted the present suit against Rani Kishori 1928 

to récover the Lakhna Estate. He admitted that the disposition ie NAR: 

‘in the deed-of-gift in favour of a son of Balwant Singh was under gincu RAO 

the Hindu Law void. He,‘however, contended that under the v. 

deed-of-gift Rani Kishori had a limited estate terminable on the PETI MANA- 
; ; AKSHMI 

attainment of the age of eighteen years by a son of Balwant BAL 


Singh and on the happening of that event Rani Kishori’s estate 
came to an end, and he was entitled to the possession of the 
property as an heir-at-law to’Raja Jaswant Rao. Rani Kishori 
and her daughter, Beti Mahalakshmi Bai, and the widow of her 
daughter’s son, Rameshwari Bai, (the latter too being transferees 
of'a portion of the property from Rani Kishori) resisted the suit 
on grounds zzter alia that the plaintiff was not the son of Balwant 
Singh and that under the deed Rani Kishori took an absolute 
estate which was liable to defeasance only under the condition - 
subsequent mentioned in the deed itself, and the said condition 
being void under the Hindu law, Rani Kishori’s heritable interest 
in the property remained unaffected. 


During the ‘trial the defendants suggested that Musammat 
Dunnajoo had never given birth to-a full-term child and she was 
asked in ,cross-examination whether she would agree to submit 
herself to a medical examination. She expressed her willingness 
.to do so. Thereupon the defendants, after obtaining competent 
medical opinion to the effect that it was possible to discOver by 
internal examination even after the lapse of 22 years whether a 
woman had ever given birth to a full-term child, applied to the 
trial Judge that doctors may be appointed for examining Musam- 
mat Dunnajoo. After some discussion it was arranged with 
` consent of parties that Musammat Dunnajoo should be ex- 
amined by three doctors, one nominated by the plaintiff, the 
other by the defendant and the third by the court. Sub- 
sequently, however, Musammat Dunnajoo declined a medical 
examination on the ground that it would subject her to indig- 
nity and humiliation in her community and also because she was 
advised that internal medical examination, if inefficiently conduct- 
ed, may prove harmful. - 


The District Judge dismissed the suit. He drew an inference 
adverse to the plaintiff from Musammat Dunnajoo’s conduct in 
resiling from her previous undertaking and; holding that the 
other evidence on the questipn of the paternity of the plaintiff 
was inconclusive, found that the plaintiff had not succeeded 
in proving that he was the son of Balwant Singh. On the ques- 
tion of the construction of the .deed-of-gift also be upheld the 
defendant’s plea and held that the whole estate had been validly 
disposed of by the deed and the plaintiff could not come in as an 
heir-at-law. ` 
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The plaintiff appealed to the High Court. During the hear- 
ing of the appeal the -Court (SIR GRIMWOŐD MEARS., C. J. and 
BANERJI, J.) emphasised the importance of medical examination 
of Musammat Dunnajoo and granted the plaintiff a short adjourn- 
ment to enable him to persuade Musammat Dunnajoo to submit , 
to such an examination. She however persisted in her refusal, 
and on the 19th of May, 1921 the High Court dismissed the 
appeal. In the judgment, after reciting that she had absolutely defi- 
nitely refused to submit to a medical examination for the sake of 
the man whom she alleged to'be her son and-who had exhausted 
his private fortune in the litigation, the learned Judges said :— 
“ We can only conclude that Musammat Dunnajoo’s experience in 
medical matters has been increased during the hearing of the 
case and that she is now aware that medical science has reached 
a stage in which it is possible as the result of a harmless internal 
medical examination to speak with certainty as ‘to whether a 
woman has borne a child. Having regard to the evidence in 
which it was stated that there was no sentimental or religious 
reasons why she as a Brahmin widow should not submit herself 
to medical examination, and to the evidence of the doctors who 
had spoken to the present habitual practice of Indian ladies so 
submitting themselves, we are driven to the conclusion that the 
only reason for her refusal is. the fact that she is well aware 
that she has never given birth to a child and equally well aware 
that that fact would become evident upon medical examination”: 
The question of law was not gone into. 


Four days after the dismissal of the appeal in favour of Rani 
Kishori that lady died. On the 9th of August, 1921 Rao Nar- 
singh Rao applied for a review of judgment in the First Appeal 
on the ground that since its dismissal Musammat Dunnaju had 
changed her mind and had in fact been medically examined by two 
Lady Doctors, Miss Herring and Miss Leach and that they had 
certified that she had borne a child. That application was dis- 
missed. On the 10th of August, 1922, Rao Narsingh Rao ob- 
tained special leave to appeal to their Lordships of the Privy 
Council. © 


In 1925 the lady submitted herself to the examination of two 
Lady Doctors at Jubbulpur, whose certificates were in her favour. 
She eventually proceeded to London and on the 7th of January, 
1926 was examined by Dr. Scharlieb and Lady Barrett. Each 
certified that she had borne a child. 


~ On the 19th January, 1926 the plaintiff applied to His Majesty 
in Council for the taking of further evidence and after referring 
to the medical examination -of Dunnaju both in ‘India and in 
England he prayed that His Majesty in Council “ will be pleased . 


‘to order the exercise of the special powers conferred upon the 


Lords of the Privy Council by the Act 3 and 4, Will IV, C. 41 
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Sections 7 and 8 and to direct that medical evidence be heard 
and recorded in such manner as to Your Majesty in Council may 
seem best on the question whether Musammat Dunnajoo has or 
has not given birth to a child and that’ such evidence be taken 
into consideration at the hearing of the appeal”. 


After hearing , counsel of both parties at length their Lord-, 
ships expressed the opinion that “ both parties undertaking to be 
bound for the purpose of this suit by the certificate hereinafter 
mentioned, refer it to two lady gynzcologists to be named by their 
Lordships to.certify after examination whether or not the lady 
has ever-given birth to a child. If such certificate be in the 
affirmative- then, subject to proof of identity to the satisfaction 
of the High Court, refer the whole case to that Court to be dealt 
with by them on the footing that the certificate is correct. Let the 
appeal stand over with liberty to either party to apply to restore 
or amend as they may be advised after the judgment of the High 
Court is given” : 


` Both parties having given this undertaking, Musammat Dun- 
najoo was examined by two lady gynaecologists named by their 
Lordships who certified that in their opinion Musammat Dunnajoo 
had given birth to a full-term child. 


The case was accordingly by Order in Council dated the 26th 
July, 1926 remitted to the High Court. (A verbatim short-hand 
report of the arguments and proceedings before the Privy Coun- 
cil on the plaintiff’s petition for admission of medical evi- 
- dence is, having regard to the importance of the case and the 
novelty of the points involved, reproduced as an appendix to the 
report of the final judgment delivered by the Privy Council in 
this case.) 


In the High Court the identity of the lady who underwent 
medical examination in England was at first disputed by the de- 
fendant but, at a very early stage of the hearing, counsel for the de- 
-fendants abandoned the point and admitted that it was Musammat 
Dunnajoo who had in fact been examined in England. The whole 
case was thereupon argued out before the High Court(S1IR GRIM- 
woop MEARS, C. J. and DALAL, J.). On a review of the whole 
evidence their Lordships, by their judgment dated the r1th May, 
1927, held that “Musammat Dunnajoo, the wife of Balwant Singh, 
did on the 2nd March, 1894 give birth to a male child who is the 
appellant Rao Narsingh Rao”. As to the construction of the 
deed-of-gift their Lordships, agreeing with the plaintiff's conten- 
tion, held that the donee, Rani Kishori, had a limited estate which 
terminated when Rao Narsingh Rao attained the age of 18 years 
and the gift over in plaintiff’s favour being bad under the Hindu 
Law, the plaintiff was nevertheless entitled to the possession of 
the estate as the nearest heir to his-grandfather Raja Jaswant Rao. 
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The material portion of the judgment -of the High Court 
dealing with the question of law on the construction and validity 
of the deed-of-gift is as follows :— 

“ The gift over in favour of the appellant is void under the Hindu Law 
as is laid down in the leading Privy Council case on Hindu Wills, the 
Tagore Case (IX Ben. Law Reports, page 377, at page 397). There their 
Lordships decided that the donee must be a person in existence capable 
of taking at the time when the gift takes effect. This opinion has been 
consistently followed by their Lordships of the Privy Council in subse- 
quent cases relating to Hindu Wills (See Baz Afotivoloo v. Bai Mamoobai, 
I. L. R., XXI Bom., 709 at 721 and Bhagwat: Barmanya v. Kalicharan 
Singh, I. L. R., XXXVIII Cal., 468 at 473). The Legislature has 
now removed the disability by the Hindu Disposition of Property Act 
(No. XV of 1916). That Act, however, is not retrospective and affords 
no assistance to the appellant. 

The gift over to the appellant being invalid, we must next determine the 
nature of the estate given to the Rani. According to the appellant it was 
an estate which was restricted to a term of years and came to an end auto- 
matically on the 2nd of March, 1912, when he attained the age of eighteen, 
The defence was that it was an absolute estate liable to defeasance 
on a grandson of the donor being legally capable of taking the estate and 
divesting the Rani, and that as the appellant had not such a capacity 
under the Hindu Law the absolute estate continued. The Rani therefore 
was absolute owner of the property, and was entitled to make a testamen- 
tary bequest in favour of her daughter, as she did by a Will on 13th May, 
1903 (see copy filed in this Court after remand from the Privy Council). 
The respondents further contended that Beti Mahalakshmi Bai became 
absolute owner of the property under the Will on the death of the Rani, 
the first respondent, on 23rd May, 1921, and that the appellant had no 
right to obtain possession thereof. The words on which the defence 
relied to support an absolute title of the Rani were the concluding words 
of the preamble and the first clause. According to the preamble the Rani 
is to represent the Raja and is appointed his successor and representative. 
According to the first clause, the Rani was to become owner of the 
-property in five revenue paying villages just as Rao Jaswant Rao owned 
them. A large number of rulings were cited before us by learned counsel 
on both sides to acquaint us with the interpretation put on the word 
‘malik’ (proprietor) by their Lordships of the Privy Council. The law 
on the subject has been stated in clear terms by Lord Buckmaster in 
delivering the judgment of their Lordships in the case of Ramchandra 
Rao (XLIX I. A., 129). The first case is that of Soorjeemoney Dossee 

-[(VI Moore’s I. A. 526 (1856)]. At page 550 of the report their Lordships 
observed: ‘In determining the construction of the Will what we must 
look to is the intention of the testator...... Primarily the words of the 
Will are to be considered to convey the expression of the testator’s 
wishes, but the meaning put on to them may be affected by surrounding 
circumstances, and when this is the case, those circumstances ‘no doubt 
must be regarded. Among the circumstances thus to be regarded is the 
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law of the country under which the Will is made and its dispositions are CIVIL 
to be carried out’. Then followed in 1874 the case of Mohammad Eig 
Shams-ul-Hooda [XIV Ben. Law Reports, 226 (1874)]. In this case a 1928 
Hindu by kis Wil} appointed the widow of his son ‘heir’ and ‘malik’. RAO NAR- 
SINGH RAO 


Their Lordshıps observed that the testator must have known as a Hindu 
that. as a general rule, women do not take absolute estates of inheritance BETI MaRa: 
which they are enabled to alienate. On this ground they interpreted LAKSHMI 
the words as meaning ‘a life-estate’. Courts in India went to the length RAI 
of interpreting these observations in the sense that no gift by a Hindu toa 
female could be taken to pass an absolute estate, unless there were definite 
wotds in the Will giving the female a power of alienation [see Hart Lal 
v. Bar Rewa, I. L. R., XXV Bom., 376 (1895), and Surajmanı v. Rabi 
Nath Ojha, I. L. R., XXV All, 3511903) ]. The decision in the Allahabad 
case was reversed by their Lordships of the Privy Council (Sxrajmanz 
v. Rabi Nath O;ha,1. L. R., 30 All., 84). Their Lordships were of 
opinion that the word ‘ malik’ implied absolute ownership, unless there 
was anything in the context or surrounding circumstances to qualify such 
a meaning, In that particular case there was no qualification and the widow 
who was the donee was held to have been vested with absolute interest 
in the property. In subsequent cases [Bhardass Shivadass v. Bat Gulab, 
XLIX I. A., 1 (1921) and Sastman Chowdhurain v. Shib Narayan 
Chowdhury, XLIX I. A., 25 (1921)} their Lordships laid down that the 
word ‘malik’ must be held apt to describe an owner possessed of full 
proprietary rights, including a full mght of alienation, unless there was 
something ın the context or in the surroanding circumstances to indicate 
that such full proprietary right were not intended to be conferred. The 
passage at page 135 of 49 I. A. is particularly to be noticed. ‘As some 
misapprehension appears to exist as to the effect of certain decisions 
of the Boara and notably Surazmanı v. Rabi Nath Ojha, I. L R., 30 
All., 84 their Lordships think it desirable to remove this doubt, lest 
error should creep into the administration of the law in India with regard 
to the nghts of a Hindu widow. In the case referred to, when originally 
heard before the High Court, ithad been stated that under the Hindu 
Law in the case of a gift of immovable property to a Hindu widow, 
she had no power to alienate, unless such power was expressly conferred. 
The decision of this Board did no more than establish that that proposi- . 
tion was not accurate, and that it was possible by the use of words of 
sufficient amplitude to convey in the terms of the gift itself the fullest 
rights of ownership, including, of course, the power to alienate, which 
the. High Court had thought required to be added by express declaration’. 
In the present case, in our opinion, the words of full gift in the pream- 
ble and in the first clause are curtailed by subsequent clauses. By Clause 
X it ıs laid down that in case of the Rani Sahiba dying before the donor, 
the entire subject of the gifted property would revert to the donor. This 
condition amounts to a bar on the power of alienation by the lady during 
the life-time of her husband, because the reversion is contemplated of 
the ‘entire subject? of the gift, and not of what may remain in the 
lady’s possession after any alienation In clause VI definite directions 


, 
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are given as to the'appointment of a successor to the donor, and the 
matter is not left to the independent choice of the Rani. What the 
grandson is declared to be entitled to is that property, z.e., the entire 
property left by the donor, and not any residue in case of alienation by the 
lady. Though the donor considered various possibilities arising in future, 
he never contemplated a Will by the Rani disposing of the property as if 
she were absolute owner. Clauses VI to X leave no doubt in our minds 
that the Rani was left as a custodian of the property until its final de- 
volation on a full owner. The document, taken as a whole, therefore, does 
not contain words of -‘sufficient amplitude’ to invest the Rani with 
absolute ownership in the property; and the Rani was not absolute owner. 
The contention on behalf of the defence cannot be maintained that the 
estate was an absolute one subject to defeasance. 

To combat the appellant’s view it was submitted by the learned counsel 
for the respondents that in Hindu Law a restricted estate for a term of 
years was not permissible, and that an estate under that law must continue 
till the end ofa life. Support was sought for this contention from the 
case of Soorjeemoney Dossee v. Denoboundoo Mullick, IX M. I. A. 123 
(1862). At page 135 of the report their Lordships observed: ‘ What- 
ever may have formerly been considered the state of the Hindu Law as 
to the testamentary power of Hindus over their property, that power has 
now long been recognised and must be considered as completely establish- i 

_ed. This being so, we have to see “whether there is anything against 
public convenience, anything generally mischievous, or anything against 
the general principles of Hindu Law in allowing a testator to give pro- 
perty, whether by way of remainder, or by way of executory bequest (to 
borrow terms from the law of England), upon an event which is to happen, 
if at all, immediately on the close of a lifein being. Their Lordships 

' think that there is not’, This Passage was pressed upon us as meaning 
that under the Hindu Law an estate once granted must continue at least 
“to the close’ of a life in being. After studying the facts of that case we 
are of opinion that the words will not bear such a construction. The Will 
of the Hindu to be interpreted in that case contained this clause: 
‘Should any among my said five sons die, not leaving any son from his 
loins, nor any son’s son, in that event neither his widow, nor his daughter, 
nor his daughter’s son, nor any of them, will get any share out of the 
share that he had obtained.,....In that event of the said property, such 
of my sons or my son’s son as Shall then be alive théy will receive that 
wealth according to their respective shares’. Surroop Chander Mullick, 
one of the sons, died after the testator’s death, without male, issue but 
leaving a widow Ris heiress-at-law. Their Lordships held that by the 
words ‘not leaving any son from his loins nor any son’s son’, the testator 
meant not any indefinite failure of male issue, but a failure of male issue 
: of any one of his sons at the time of the death of that son, The decision 
had to proceed upon the particular terms of the instrament and the testa- 
tor himself had prescribed the moment of passing over to be on the 
death of any one of his five sons without male issue; Their Lordships 
were considering not-only the consequences which in Hindu Law would 
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follow upon the close of one life but also upon a succession of lives so CIVIL 
_ coming to an end. The point did not arise whether a limitation for a T928 

term of years during the continuance of one life or the happening of a pa 

future event unconnected with a death was or was not obnoxious to Hindu RAO NAR- 

Law. The phrase “immediately on the close of a life in being” finds ene Rao 

its place naturally in the judgment because it was the death of a son BETI MAHA- 

without male issue that gave rise to the controversy. In our opinion the FAKSEM 

decision in the case does not assist the respondents. The point was 

specifically raised but not decided in the case of Ram Lal Mookerjee v. 

The Secretary of State for India in Council, I. L. R., VII Cal., 304 (1881) 

=8 I. A., 46. At page 316 the argument has been stated ‘ that the gift 

over of an estate on events which may happen, not upon the close of a 

life in being, but at some uncertain time during its continuance, is void 

as contrary to Hindu Law’. Their Lordships, however, construed the 

Will in a way which made it unnecessary to discuss this alleged violation 

of Hindu Law. The extract given above from the judgment in the case 

of Soorjeemoney Dossee was cited by their Lordships in the judgment in the 

case of Bai Motrbahu, I.L. R., XXI Bom., 709 (1897)=24 I. A., 93. There 

is, however, a passage at page 405 in the judgment of the Tagore case 

which, whenever referred to by their Lordships of the Privy Council, is 

designated as the leading case on Hindu Wills, which supports the 

permissibility of the creation of an estate for a number of years under 

the Hindu Law. The objection raised before their Lordships was that 

the Hindu Law recognised only one entire estate in the land and did 

not allow of that estate being cut up into smaller distinct interests by 

way of life interest, reversion, remainder, and the like. This argument 

was answered by their Lordships in the following words: ‘As for the first 

objection it amounts to this, that because there is as was contended, only 

one estate technically known to Hindu Law, and that an entirety, there 

can be no contract by which an owner of land may bind himself to allow 

to another the enjoyment of the usufruct of the land, to the exclusion of 

the owner, for a given time whether for years or for life (because, in 

the law we are dealing with the distinction .of chattel and freehold has 

no existence), and to give exclusive right of possession for the enjoyment 

of that usufruct. It was admitted for the plaintiff that annuities given 

and charged upon land are valid but if the annuity equalled or exceeded 

the profits, there would bean effectual gift of all the profits, and practi- 

cally of the land and yet it was contended that the possession and enjoy- 

ment of the land could not be directly given. Whether this interest and 

tight of possession for years or life is called an estate or not, it 

effectually excludes the general owner as ah estate would. In the 

absence of any authority for so extraordinary a limitation of _the right 

of property as would forbid a present parting with the exclusive 

Possession and enjoyment for a time, their Lordships entertain no doubt 

that possession and enjoyment may” be so dealt with and there is no 

objection to a similar interest being given by a Will’. 

We are of opinion that the estate of the Rani was a restricted one for a 
period of years, and the period ended on the 2nd of March, 1912, that it 
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+ 
was an estate which Rao Jaswant Rao was entitled to create and that on 
the events which have happened Rao Narsingh Rao is entitled to posses- 
sion of the property mentioned in the deed-of-gift. We have, however, 
yet to consider other arguments. 

If ıt be held that the estate granted to the Rani was absolute, we are of 
opinion that there would be a cesser though the gift over failed. 
Counsel on either side were not able to refer us to any Indian case-law 
ın support of or against this opinion. We are also aware of a warning to 
Indian Courts contained in a passage in a judgment of Wilson, J., in the 
case of Ram Lal Sett v. Kanat Lal Sett [I. L. R., 12 Cal., 663 (1886)], 
to which their Lordships desired emphatically to call the attention of 
courts in India in their judgment in the case of Bhagabat: v. Kalicharan 
[I. L. R., 38 Cal., 468 at 474 (1811)]. Two sentences may be quoted. 
‘It is no new doctrine that rules established in English courts for constru- 
ing English documents are not as such applicable to transactions between 
natives of this country......0.' ‘It is avery serious thing to use such 
rules in interpreting the instruments of Hindus, who view most trans- 
actions from a different point, think differently and speak differently 
from English men who have never heard of the rules in question’. As, 
however, no guidance is to be obtained from Hindu Law we venture to 
quote English authorities. In Doed Blomfield v. Eyre [75 Revised Re- 
ports, page 827 (1848)] the passage on which we rely is to be found at 
page 837. k 

t If a testator were to devise to A. B. and to direct, that in the event 
of A. B. dying in the life-time of J, S. the estate should go over to a 
charity, it surely is perfectly clear, that if A. B. died in the life-time of 
J. S. he A.B. or rather his heirs, would lose the estate. The testator 
could not give to the charity without taking away from the devisee. 
The testator, therefore, in such a case, by his Will says : ‘If A. B. dies 
in the- life-time of J. S. I do not mean that A. B. or his heirs should any 
longer have the estate’. The estate of A. B. is in such a case defeated, 
not by the giving over of the estate to the charity but by the happening 
of the event on which the testator intended it should go over. Soin the 
case before us the testatrix says in substance: ‘If my son (John) and his 
brother William die in their fathers’s life-time I do not mean him (John) 
to have the property; but I give it over to strangers’. . That which 
defeats the estate of (John), isthe death of himself and brother in his 
father’s life-time, not the giving over of the estate to Strangers’. 

Applying the same principles of interpretation in the case before us 
there is a cesser on the attainment of the age of eighteen years by the 
appellant and not on he appellant being capable of taking possession of 
the property. It was pointed out on behalf of the respondents that the 
predominant object of the donor was to deprive his son Lal Balwant 
Singh of the right of succession and that if an interpretation such as was 
proposed were put on the deed-of-gift it would have been possible for 
Balwant Singh to succeed to the property and that would have been 
contrary to the wishes of thedonor. Whatever the intention of a testator 
or donor may be the heir-at-law comes in on an intestacy. Raja 
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Jaswant Rao died in 1879, and if the misfortune had occurred of the CIVIL 
Rani Saheba and her daughter dying the next year in 1880, all the mani- eee 
fold provisions of the deed-of-gift would not have prevented Lal 1928 
Balwant Singh from becoming owner of the gifted property. Though the RAO NAR- 
provisions of Chapter II of the Transfer of Property Act do not affect SINGH RAO 
any rule of Hindu Law, reference to the provisions contained in that BETI MAUA- 
chapter may be made as embodying the principles of justice, equity and LAKSHMI 
good conscience [see Ratna v. Narayanaswamı, 26 Mad., Law Journal, 616 Bal 
(1914)]. The provisions of section 31 of Chapter II of the Transfer of 

Property Act (IV of’ 1882) are that on the transfer of property, an interest 

therein may be created with the condition superadded that it shall cease 

to exist in case a specified uncertain event shall happen. The defence relied 

õn the provisions of section 32 that in order that a condition that an interest 

shall case to exist may be valid, it is necessary that the event to which it 

relates be one which could legally constitute the condition of the creation 

of aninterest. Counsel have argued that a son of Balwant Singh ‘could’ 
‘legally attain the age of eighteen and that such a condition could 

without violation of law form the condition for the ceasing of an interest. 

The appellant contends that was the condition for the cessation of the 

interest of the Rani, and not the legal ability of such grandson to take 

possession of the property and we are of that opinion. 

We shall next consider the position that the Hindu Law does not 

recognise any estate shorter than one for life, and therefore the Rani 

was entitled to hold for her life. She died on 23rd May, 1921, so in that 

case the plaintiff would succeed to the gifted property on that date. 

The submission of the respondents’ counsel was that the Rani hada life- 

estate with a power of appointment, and as she had exercised that power 

ander the Will, dated 13th May, 1903, the surviving respondent Beti Maha- 

lakshmi Bai was now absolute owner of the property. In our opinion 

the Will is not an exercise of the power of appointment given to the lady 

under clause VI of the deed. An appointment would be to the donor, 

and not to the person making the appointment(see Baz Motrbahu, 1. L. R., 

21 Bom., 709 (1897)=24 I. A., 93). By the Will the Rani appoints her 

daughter as her own successor, and not as the successor of her husband. 

The case of Bijra; Nopani v. Pura Sundart Dasee, 1. L. R., 42 Cal., 56 

(1914) =41 I. A., 189 was quoted by the respondents’ counsel in support 

of his argument that Beti Mahalakshmi Bai can refer back to any of the 

powers of the Rani to support her title even if the Rani exercised a 

power which was not vested inher. The circumstances of that case were 

peculiar, and protection was given by their Lordships to an innocent 
transferee. In the present case the power ofe appointment had to be 

exercised in accordance with the directions given in the deed-of-gift, and 

the Will was not such an exercise of the Rani’s powers. Another reason 

is that, according to the Will, the Rani’s daughter became entitled to 
possession on 23rd May, 1921 after’the appellant was eighteen years of 

age and at atime when the Rani had no power of appointment. If there 

had been an appointment prior to the date of the plaintiff reaching the 

age of eighteen, the estate of Beti Mahalakshmi Bai would have come 
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to an end under clause No. VIII of the deed on the plaintiff attaining 
the age of eighteen. ` 
There was a suggestion that in case it was decided that the Rani had a 
life-estate, a decree for possession could not be passed as the case must 
be disposed of as the circumstances existed at the time of the institution 
of the suit when the Rani was alive. This objection overlooks the fact 
that on the pleadings a decree for declaration of title could have been 
‘passed in the life-time of the Rani. It is an ordinary incident of pro- 
cedure in India that a suit for a declaration may be converted into one for 
possession. A reversioner suing a Hindu widow and her transferee for a 
declaration that the transfer was invalid after her death may alter his suit 
on payment of additional court-fee into one for possession on the death 
`of the widow during the pendency of the suit. Here there is a prayer for 
possession in the plaint, and the full court-fee has been paid, so an 
amendment of the plaint is not needed. In the events that have happened 
a decree for possession may be passed in favour of the plaintiff even if 
the Rani’s estate ended with her life and not earlier. 
In our opinion the plaintiff became entitled to possession of the pro- 
perties detailed at the foot of the deed-of-gift on the 2nd of March, 1912”. 


Subsequently in November, 1927 the plaintiff moved their 
Lordships of the Privy Council to take his appeal into considera- 
tion and to decree the suit in accordance with the opinion of the 
High Court expressed -in their judgment, dated the 11th May, 


1927. 
The appeal was heard. 


W. H. Upjohn, K. C, Sir George Lowndes, K. C. and B 
Dube, for the appellants. 


Sir John Simon, K. C., F. H.' Mangham, K. C., Kenworthy 
Brown and Motilal Nehru, for the respondents. 


The arguments on-the appeal sufficiently appear from the judg- 
ment of their Lordships which was delivered by Sir John Wallis :— 


Sir JOHN WALLIS.—This appeal was filed by the plaintiff Nar- 
singh Rao, son of Balwant Singh and grandson of Raja Jaswant Rai, 
both deceased, against the first defendant, Rani Kishori, since de- 
ceased, the widow of Jaswant Rai, the second defendant, her daugh- 
ter, Beti Mahalakshmi Bai, and the third defendant, Musammat 
Rameshwar Debi, widow of Lal Raghubans Rao; the second defend- 
ant’s son, to recover the immovable properties which were the sub- 
ject of a conditional deed-of-gift executed on the 4th September, 
1875, by Jaswant Rai in favour of the first defendant, his junior 
wife. The plaintiff claimed that under the deed-of-gift he was en- 
titled to succeed to these properties on attaining majority and that, 
even if the provisions of the deed in his favour were inoperative as 
opposed to the rules of Hindu law, still Rani Kishori took only 
an estate limited in point of duration which determined when he 
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attained majority, so that he thereupon became entitled to take 
as heir of the settlor Jaswant Rai. 

The District Judge found that the plaintiff had failed to prove 
that he was the legitimate son of Jaswant Rai’s only son, Lal 
Balwant Singh, and that, even if he were legitimate, he was only 
entitled to take the estate by virtue of a condition subsequent 
terminating the estate limited to the Rani and her successors in 
the event of his attaining majority, and that this condition of 
defeasance, being illegal and void under Hindu law as created in 
favour of an unborn person, according’to the decision of. this 
Board in Tagore v. Tagore (*), was inoperative and void and left 
the Rani’s estate unaffected. 


When the case came before the High Court on an appeal by 
the plaintiff against the decree of .the District Judge dismissing 
the suit, the learned Judges dismissed the appeal on the ground 
that the plaintiff had failed to prove his legitimacy, and did not 
go into any other question. In coming to this conclusion, they 
attached great weight to the fact that the plaintiff's mother had 
refused to submit herself to a medical examination with reference 
to the question whether she had ever borne achild. The plaintiff 
having obtained special leave to appeal from this decree, presented 
a petition to His Majesty in Council praying that medical evidence 
on the question should be heard and recorded. His prayer was 
granted, and two lady gynecologists, having examined the plaint- 
iff’s mother and certified that she had given birth to a child, and 
both parties having agreed to be bound by this certificate, subject 
to proof as to the identity of the lady examined, the case was 
remitted by an Order of His Majesty in Council to the High 
Court with a direction that in the event of their being satisfied as 
to the identity of the person so examined, the High Court should 
reconsider the whole case on the footing that the certificate was 
correct and pass judgment thereon, and that the appeal should 
stand over, with liberty to either party to restare or amend it as 
they might be advised after the High Court had passed its judg- 
ment. After a rehearing on remand the High Court delivered 
judgment, holding, in the light of the new evidence, that the 
plaintiff was the legitimate son of the late Balwant Singh, and 
that, though the provisions in the deed in his favour were void 
under ‘Hindu law, as he was not in existence at the date of the 
deed, still on a true construction of the deed-of-gift the first 
defendant’s interest was determined on thë plaintiff’s attaining 
majority, and that his father Balwant Singh being then dead, he 
became entitled to come in as next heir of the settlor. 

_ The plaintiff's appeal to His Majesty in Council against the 

judgment and decree of the High Court has again come on before 

their Lordships, and in view of the fact that the remand judgment 
(1) I. A. Sup. Vol. 47 
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was in favour of the plaintiff-appellant, the case has been argued 
before their Lordships as if the respondents on the record were 
appealing from that judgment. 


At the outset Sir John Simon, who appeared for the respond- 
ents, disclaimed any intention of questioning the finding of the 
High Court in favour of the plaintiff’s legitimacy, which must 
therefore be taken to be established. On the other hand, the 
finding of both the lower Courts that the provisions of the deed in 
favour of the plaintiff, who was not then born, were illegal and 
void, has not been questioned on his behalf. The sole question, 
therefore, for their Lordships in this appeal is whether, as con- 
tended for the defendants, on the true construction of the deed 
the Rani took the estate, subject to a condition of defeasance in 
the event of the plaintiff’s attaining majority, and this condition 
subsequent being void, the Rani was entitled to retain the estate 
freed from the condition, or whether, as contended for the plaintiff 
and held by the High Court, the Rani only took a limited estate 
as custodian of the property until the plaintiff attained majority, 
when her estate was determined, and the provision in favour of 
the unborn son being illegal, the estate passed as on intestacy to 
the heir of the settlor—that is to say, to the plaintiff. 


It will be convenient, in the first instance, to set out the follow- 


ing table showing the relationships of the parties in the suit to the 
settlor, Jaswant Rai :— 


1, Ratan Kuar = Raja Jaswant Rai (donor) == 2. Rani Kishori (ist 
d. 2nd Oct., 1880. d. 24th Aug., 1879. defendant), d. 23rd 
May, 1921. 
Lal Balwant Singh = I. Naraini Kuer daughter 
b. 1845, (no issue). Mahalakshmi Bai, 
convicted 2nd Sept., b. 1868 
1871. = (16th June, 1884). (2nd defendant and 
released from prison 2. Kaithi Wali Lady Ist respondent) 
Aug., 1883, d. 21st (no issue and pre- 
Jan., 1899. deceased husband). son 
= 3. Dunnajoo, married Lal Raghubans = Rameshwar 
„ 1890. Rao d. without Debi (3rd 
issue, IQTI. defendant 
Narsingh Rao (plaintiff), and 2nd 
° b. 2nd Mar., 1894 respondent). 


In 1875, at the date of the deed, Raja Jaswant Rai, the settlor, 
had a son by his senior wife, Lal Balwant Singh, aged 34, who 
was then in prison undergoing a sentence of 13 years’ imprison- 
ment for culpable -homicide, and a ‘daughter, Mahalakshmi Bai, 


aged 7, the second defendant, by his junior wife, Rani Kishori, 
the first defendant. 


It appears clearly from the recitals in the deed, which is set 
out below, that the settlor’s intention was to disinherit his unworthy 
son, Balwant Singh, as regards his self-acquired property. It 
appears equally clearly from the body of the deed that his inten- 
tion was that, if Balwant had a son, that son on attaining majority 
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should have the estate. This was a very natural wish on the part 
of a Hindu, and it is what would have happened if effect could 
be given to the deed according to its terms. Unfortunately, 
under a rule of law which has now been altered by the legislature 
but not retrospectively, the provisions of the deed in favour of 
Balwant’s unborn son are void and inoperative, and the plaintiff 
has therefore to show that, on the true construction of the deed, 
there was an intestacy when he attained majority by reason of 
the failure of the gift over in his favour and that he became 
entitled to come in as heir of the settlor. 


It is unnecessary to set out the earlier recitals showing that 
the property, which was the subject of the gift, wes the self- 
acquired property of the donor, but it may be mentioned that, 
after his release from prison, Balwant Singh sued to recover the 
properties included in the deed on the grounds that they were 
joint family property and that, even if they were not, the donor 
had no power to dispose of self-acquired immovable properties. 
This came before this Board on appeal to His Majesty in Ccuncil 
in Balwant Singh v. Kishori(*) when both these contentions were 
rejected and the decree of the Appellate Court dismissing the suit 
was affirmed. The rest of the deed was as follows :— 


“Iam now 63 years old, and weakness and loss of strength are soon 
coming on, and there is no hope of an issue being born to me, and out of 
the two sons and a daughter born, Lal Balwant Singh is the eldest, who 
has, since attaining majority, proved himself unworthy and of bad character; 
that in spite of the instructions that were conveyed to him to correct his 

x morals, he tried to make himself worse, and openly declared himself to be 
my enemy, inasmuch as, in consultation with the wishes of the officers for 
the time being, an agreement was obtained ~from him to the effect that he 
would get Rs. roo per month and improve and correct his morals, but it 
did no good and he began to commit heinous offences without even fearing 
the officers for the time being; that- at last he had been committed to 
prison for 13 years on a charge of murder, and he is still in jail ; that, 
looking to these facts, I was compelled to exclude him from right of 
representing me and from inheritance under a petition, dated sth August, 
1872, and the younger son’s life did not last, having died when only 18 
months old. I have now only one daughter, aged 7. I had two Ranis, 
one the mother of Lal Balwant Singh, who died of the grief brought about 
by the misconduct and misdeeds of her son, and the other, Rani Kishori, 
who is still alive. Therefore, for maintaining the name and protecting 
the property, it is necessary that there should be some representative, and 
my old age and uncertainty of continuous breathing stand in the way of 
delay, and besides Rani Kishori, my younger wife, there is no one else 
entitled to represent me. I have, thérefore, made a gift in favour of Rani 
Kishori, all my movable and immovable properties, together with all the 
rights and interest, both inherent and adventitious, all and in every shape 

(1) 251. A., 54-I. L. R., 20 All., 267 
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and appoint her my successor and representative, subject to the following 
conditions :— 

“I. That the zamzndar: and ‘malguzari’ ın five villages, Lakhna, etc., 
as lakhıraj in perpetuity, belonging to me, would as well be owned by 
the Rani Sahib just as I owned it, and all the rights both inherent and 
adventitious and ‘saier’ and cesses, etc., appertaining to the zamndar: 
would be in her possession just as I owned it, and complete possession 
has from this date been delivered to her and petitions would be presented 
in revenue courts, I would get her name entered in lieu of that of mine. 

“II. That the ‘jagir property in seven villages, Biaspur, etc., I make 
a gift of in favour of the Rani Sahib, but I shall appropriate their 
income during my lifetime, and would, from time to time, spend that 
income at my pleasure; but whatever would out of this income be left as 
surplus after my death and ten per cent. that may for the future be fixed 
as ‘malikana’, the Rani Sahib would be entitled to get it, and none would 
be able to offer obstruction, and the Rani’s name would as well be entered 
in respect of these seven ‘jagir’ villages. 

“III. That I have with great exertion built a temple of Kalka Debi at 
Lakhna, the Rani Sahib would be the superintendent (‘mutwalli’) and in 
possession of the temple without being interfered with by any one, but 
the ‘charava’ offerings) income of the said temple would be used in the 
work of the temple, such as the improvement of buildings, etc., according 
to her wish, just as I have up to date done, and out of the income of the 
temple, it would never be legal to bring any portion whatever of the 
income to her personal use. 

“IV. Ihave built a temple known as ‘Chatri’ in Lakhna in honour 
of my deceased father, Khuman Singh, and the ‘haveli’ now occupied by 
the Rani Sahib appertains to it That ‘Chatri’ and ‘haveli’ are from before 
under the management and superintendence of Rani Kishori it would 
as heretofore remain in her possession and management of as ‘mutvalli’. 
Be it known that Thakurain Adhar Kunwar having fixed and assigned the 
“‘malikana’ of Dhanna, etc, at Rs. 1,249-11-o for the expenses of ‘Chatri’, 
etc., had got mutation effected in favour of the Rani Sahib; but that 
amount appearing insufficient to meet the expenses relating to ‘bhog’ 
(charity), pay of ‘Pujats’, peons and other servants of the ‘Chatri’ and 
for education of Brahman youths, and the amount of ‘malikana’ allowance 
having been decreased in the recent settlement, since then out of the 

jagir’ income of Lakhna, etc.—five villages, Rs. ro per day, I have further 
allowed for the expenses of ‘Chatri,’ that the Rani Sahib should as usual 
continue to pay the ‘malikana’ of Dhanna, etc., and Rs. Io from the 
income of five ‘jagir’ villages, and that “money should be spent in the 
aforesaid work of that ‘Chatri’ and in preparation of goods and furniture 


` that may add lustre to the ‘Chatri’. 


“V. Generally the rights of my servants, friends and defendants that 
are now fixed, they are binding upon~ the Rani Sahib subject to the 
conditions and incidents with which they were fixed. As the daughter 
has not yet been married, the Rani Sahib is bound to prove her generous 
and charitable spirit in this ceremony and do not give less than 
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“Rs, 50,000. Thakurain Adhar Kunwar Sahiba is the head member of my CIVIL 


: 1928 
pay respects due to her old age and attend upon and render service to aes 


family, and the Rani Sahiba is, by reason of her being- young, bound to 


her. She would continue to pay Rs. so per month to the married wife of RAO NAR- 
Boa. SINGH RAO 
Lal Balwant Singh. Bi 
“VI. That from this date up to 16 years, z.¢., when Lal Balwant Singh’s BETI MAHA- 
age, which is now 34 years, reaches to that of 50, any male issue be born by a a 
married wife he would be entitled to that property on attaining majority, mis 
and the Rani Sahib would be bound to retain proprietary possession until Sir John 
he attains majority and deliver the property to him on his attaining Wallis. 
majority. Ifup to this period no male issue be born to Lal Balwant 
Singh, without waiting for the birth of an issue to him, the Rani Sahib 
would have the power to appoint owner and representative and heir of 
the property either Maha Lachhmi Bai, daughter, whois now seven years 
old, or her male issue if one be born to her, subject to this condition 
that the said daughter and her son take up their permanent residence at 
Lakhna. If both of these opportunities are not available, the Rani 
Sahiba is entitled to adopt and appoint him representative and ‘owner 
of the ‘riasat? and property aforesaid, a male issue of Chaudhri Bhup 
Singh, resident of Mehdipur, who may be considered by the Rani Sahib 
- competent and fit, and in the three cases the Rani Sahib would be entitled 
to impose any condition or conditions which she thinks necessary in 
. regard to manner of succession and possession of property. 
“WII, Ifa son be born to Lal Balwant Singh by the married wife after 
the expiry of the fiftieth year of his age he would even then be 
entitled to the property after attaining his majority. Therefore the 
said property should remain either in the possession of the Rani Sahib 
or in that of the daughter, daughter’s son or adopted son, whomsoever 
Rani Sahib might have appointed as representative up to the time that 
boy of Lal Balwant Singh does not attain the age of 18, and then he 
would be the owner and hold possession of the property, and from whose 
possession the son of Lal Balwant Singh obtains the property, he would 
pay that person Rs. 100 per month. 


“VIII. If by chance, before the son of Lal Balwant Singh attains 
majority, and an issue being born, or before the expiry of 50 years of his 
age, orin case of no issue being born, the Rani Sahib dies, the said: 
property should devolve on Maha Lachmi Bai or on her son, if alive, 
and he would remain in possession until a son is born to Lal Balwant 
Singh by the married wife and attains majority, j.e., he would obtain 
possession when 18 years old, and the person formerly in possession 
should get Rs. Ioo per month. k 

“IX. Lal Balwant Singh personally has been excluded from inherit- 
ance since August, 1872; he has no power and authority to interfere with 
the proprietary possession and future powers of the Rani Sahib; but if 
Lal Balwant Singh after his Telease adopts an approved and grave course 
and remains obedient and in the service of Rani Sahib as a son, adopting 
such a mode of life which Rani Sahib may approve, he would besides 
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Rs. ṣo per month allowed to his married wife under para. V of this deed- 

of-gift, get Rs. 100 per.month from the Rani Sahib for his personal 

expenses, and this pay is not based on any title, nor would Lal Balwant 

Singh be able to claim it; nay, its continuance would depend at the 

pleasure of Rani Sahib. 

“X. This deed-of-gift would, subject to all the terms, be held enfor- 
ceable from this date; but, subject to the condition that, in case the Rani 
Sahib dies before me, the entire subject of gift property would revert to 
me, and the deed-of-gift, together with all the terms, would be cancelled. 

“XT, The Rani Sahib has started a money-lending and ‘sarrafi’ firm in 
the name of Sri Gobindji and Rani Kishori at Lakhna with her ‘stridhan’, 
and the deeds relating to debts appertaining to the firm and mortgage- 
deeds and property, which she has contained in her name, I have nothing 
whatever to do with the` business, etc., appertaining to it; they are her 
special property, and the deed-of-gift or any of its terms do not at present 
or for the future affect the same.” 

After a very careful examination of the able arguments urged 
before: them, their Lordships are of opinion that there are 
insuperable difficulties in the way of holding that the estate taken 
by the Rani was limited, as contended for the plaintiff. According 
to the recitals, the settler’s object was to disinherit his son 
Balwant, and this purpose was effected by giving the estate to 
the Rani so that it was no longer descendible to the heirs of the 
settlor. 

After reciting that the settlor had been compelled to exclude 
Balwant Singh from the right of representing him and from 
inheritance, ànd that for the purpose of maintaining the name 
and protecting the property it was necessary that there should 
be some representative (literally some one to stand in his place), 
and that ‘there was none’ but Rani Kishori, the deed goes on, 
“I have therefore made a gift in favour of Rani Kishori of all 
my movable and immovable properties.....and appoint her my 
successor and representative subject to the following conditions”. 
Under condition 1 the villages were to be “owned by the Rani 
Sahib just as I owned”, and complete possession was to be given 

-her. Similarly as to the 10 per cent. on the revenue of seven 
villages, condition 2 provides that, after the settlor’s death, “the 
Rani Sahib would be entitled to get it and none would be able 
to offer obstruction”. 

In their Lordships’ opinion there is nothing so far in the 
deed to cut down the gift or prevent the Rani from taking such 
an estate in the properties, which are the subject of the gift, as a 
wife takes in immovable property given her by her husband. 
According to the Hindu law, such property is taken by her as 
stridhan and is descendible to her heirs and not to his, and would 
devolve first on her daughter and her daughter's daughter and 
failing them on her daughter's son, thus effectually excluding 
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Balwant ; but over such property, itis stated by Mr. Mayne, 
paragraph 664, she would have no right of alienation unless the 
gift was coupled with an express power of alienation, or, as has 
been held by this Board, unless there are words of sufficient 
amplitude to confer it upon her. Some reliance has been placed on 
the fact that there is no mention of the donee’s heirs such as is 
generally found where it is intended to create an estate of inherit- 
ance, but Condition VI, which has been so much discussed, shows 
clearly that it was the settlor’s intention to establish a line of suc- 
cession that would exclude Balwant. 


Condition VI provides that if a son is born to Balwant Singh 
within the next sixteen years—in other words, before he attains 
the age of fifty—such son is to take the property on his attaining 
majority, and the Rani is bound to retain “the proprictary 
possession” until he does attain ` majority. If, however, no son 
is born to Balwant before he attains the age of fifty, she is not to 
be bound to retain the proprietary possession herself, but is 
expressly empowered to give or bequeath itto her daughter or 
her daughter’s son, “to appoint owner and representative and 
heir’ her daughter—the second defendant—or her daugther’s 
son if she have one and failing them to make an adoption, and in 
regard to all three cases she js empowered “‘to impose any con- 
dition or conditions which she thinks necessary in regard to manner 
of succession and possession of property’. These provisions, 
which are only material in so far as they show the intention of the 
settlor, in their Lordships’ opinion, clearly show that it was the 
intention of the settlor that she should not only have the estate, 
which under Hindu law- a woman has in property given her by 
her husband, but should also have power to alienate it to her 
daughter or her daughter’s son, thus enabling her, it may be ob- 
served, to prefer the daughter's son to the daughter’s daughter, 
who would be a preferential heir to her stridkan. The effect was, 
whilst leaving the property to descend as stridhkan and so exclude 
Balwant Singh to enable the Rani to transfer it as she was expected 
to do, to the daughter's son if there was one, because according 
to Hindu religious ideas a daughter's son stands in the place of 
a son and like a son is putrika, or a liberator from puz. It was 
only failing them that she was to have power to adopt, and in all 
cases she was to have power to impose conditions of succession. 
These provisions, in their Lordships’ opinion, make it clear that 
it was intended to give her a woman’s estate enlarged by the 
powers of alienation to her daughter and daughter’s son, already 
specified, and that, in default of the exercise of these powers, it 
was to descend to her heirs. K i i 

Condition VII then deals with the birth of a son to Balwant 
Singh after he had attained the age of fifty, when the widow might 
' have transferred the estate to her daughter and her daughter’s 
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CIVIL son or to an adopted son under condition VI, and provides that 
1928 she or her transferee should retain the property until Balwant’s 
— son attained his majority and hand it over then. Further, it pro- 

RAO NAR- vides that, on succeeding to the property, Balwant’s son should 

SINGU RAO 

3 be bound to pay Rs. 100 a month to the person from whom he 


eT! MaHa- obtained it, an obligation by which the plaintiff would not be bound 





LAKSHMI if ıt were held that he was entitled to succeed, not under the deed, 
but as heir of the settlor., 
ne Then comes Condition VIII, which, as translated, is not very 


clearly worded, but provides for what is to happen in case of the 
Rani dying before Balwant Singh had attained the age of fifty in 
case a son had been born to him but had not attained majority, 
or in case no son had been born to him. In either event the Rani’s 
powers of disposition under condition VI would not have come into 
operation, and, accordingly, the settlor himself provides that in 
these events the property is to “devolve on Maha Lakshmi Bai 
or son if alive”, who should remain in possession untila son was 
born to Balwant Singh and attain majority, in which case he 
would-take, and the person on whom the property had devolved 
would be entitled to receive, Rs. 100 a month. 


These provisions for events which have not happened, in 
their Lordships’ opinion, were intended by the settlor to effectu- 
ate his declared object of disinheriting his son Balwant and pre- 
venting him from claiming to come in as heir on the death of the 
Rani. 


The same intention is clearly expressed in condition IX which, 
whilst making some provision for Balwant Singh, recites that he 
personally had been excluded from the succession and had no 
power or authority to interfere with the property, possession 
and future powers of the Rani. 


Condition X contains an additional condition of defeasance 
in the event of the Rani predeceasing the settlor, when the pro- 
perty would revert to the settlor. This clause, which was no doubt 
intended to enable the settlor to make afresh settlement, does 

--not appear to throw any light on the present question, 


In their Lordships’ opinion the testator’s intention clearly was 
that the property should pass to the Rani and her successors under 
the deed to the exclusion of the settlor’s heirs, unless a son was 
born to Balwant and attained majority. In that event Balwant’s 
son was to come in’and take the estate under the deed, and not as 
the settlor’s heir on the suggested intestacy arising from the fail- 
ure of.the gift over to him, following the determination of the es- 
tate limited to the Rani and her successors until Balwant’s son 
should attain majority. 


Two intentions appear clearly in the deed, one to exclude 
Balwant altogether from inheritance, the other to bring in his son 
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on his attaining majority. Both intentions are effectuated under 
the deed by holding that the Raniand her successors took an 
estate subject to defeasance on the happening of a certain event, 
the attainment of majority by a son of Balwant. On the other 
hand, the construction contended for on behalf of the plaintiff 
would defeat the settlor’s intention by letting in Balwant as the 
settlor’s heir if he was alive,as he very well might have been, 
when the plaintiff attained majority. For these reasons their 
Lordships are of opinion that the provisions in the unborn son’s 
favour amount to a condition subsequent, and it is a well-settled 
principle of law, which has now been embodied in sections 28 and 
30 of the Indian Transfer of Property Act, 1882, that in sucha 
case “if the ulterior disposition is not valid the prior disposition 
is not affected by it”. 

Their Lordships are therefore unable to agree with the learn- 
ed Judges of the High Court “that the Rani was left as a custo- 
dian of the property until its final devolution to a full owner”. 
The Rani and her successors were putin, not merely as custo- 
dians until the attainment of majority of Balwant’s son, an event 
which might never happen, but also to effect the disherison of 
Balwant himself by leaving the property away from the settlor’s 
natural heirs. In their Lordships’ opinion the terms of the deed 
clearly show that they were ‘given an estate which was not limit- 
ed but absolute, in point of duration, and subject only to defea- 
sance in case of Balwant having a son who attained majority or 
the Rani dying before the settlor. The learned Judges also 
held that there was a cessor of the Rani’s estate “on the attain- 
ment of eighteen years by the appellant, and not on the appel- 
lant being capable of taking possession of the property”, citing 
Doe dem Blomfield v. Eyre (+), a judgment of the Court of Ex- 
chequer Chamber. That was the case of a gift to A. B. for life 
with a gift over which failed, and what was held was that it was 
clearly not the intention of the settlor that the heirs of the 
first donee should take in preference to the heirs of the settlor. 
In the present case the intention was wholly to exclude the heirs 
of the settlor as such as a means of keeping out his unworthy son, 
and, in their Lordships’ opinion, it is not open to the Court to 
adopt a construction which lets them in. For these reasons 
their Lordships are of opinion that the decree of the High Court 
confirming the decree of the lower Court, and dismissing the suit, 
was correct, and that this appeal fails and must be dismissed 
with costs. The costs of the remand to the High Court must also 
be paid by the appellant. They will humbly advise His Majesty 
accordingly. ` f 

. © Appeal dismissed 

Douglas Grant & Dold.—Solicitors for the appellant. ` 


Hy. S. L. Polak——Solicitor for the respondents. 
(1) 5 C. B., 61 
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APPENDIX—A 


Monday 1st February, 1926. 
PRESENT :—Viscount Dunedin. 
Lord Blanesburgh. 
Sir John Edge. 


On Appeal from the High Court of 
Judicature at Allahabad. 


BETWEEN i 
Rao Narsingh Rao .. nà .. Petitioner. 
AND 
Beti Mahalakshmi Bai and another .. Respondents. 


PETITION FOR THE RECORDING AND ADMISSION OF 
MEDICAL EVIDENCE 


`Mr. W. H. Upjohn, K. C., Sir George Lowndes, K. C., and 


Mr. B. Dube, appeared for the Petitionet. 


Mr. A. M. Dunne, K. C., and Mr. Kenworthy Brown appeared 


for the Respondents. 


MR. ‘UPJOHN. My Lords this is a petition by the appellant, Rao 
Narsingh Rao; asking that your Lordships should be good enough to 
direct evidence to be taken on a certain issue of fact, namely, whether 
his mother Musammat Dunaju, did or did not ever bear a child. In 
order, my Lords, to make that clear, I am-afraid it will be neces- 
sary to trouble your Lordships with a very short statement of the 
facts. Would your Lordships allow me, first of all, to refer you to the 
Act of 1833, Sections 7 and 8, under which the application is made. 
It is quite familiar to your Lordships. The Board has complete power 
under Sections 7 and 8 to examine witnesses or direct witnesses to 
be examined, either before the Registrar or before an examiner, al- 
though no evidence was taken on that issue at any preceding stage. 
The matter arises in this way. The Appellant and Petitioner, Rao 
Narsingh Rao, is the plaintiff in an actiôn which is brought to estab- 
lish his title to a very large estate worth, it is said, about half a million 
of money in the North-West Provinces. his title is as heir of his grand- 
father, one Jaswant, who died in 1879, through his father Balwant, who 
was the only son of Jaswant. In 1875 Jaswant executed a Deed of 
Settlement of the property. The plaintiff’s case is that all the limita- 
tions of that Deed have now come to anend ; that they came to an end in 
the year 1915, and thereupon hg became entitled in possession to the 
property. 

VISCOUNT DUNEDIN :—Under the settlement, or because the settle- 
ment was totally exhausted ?. 
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MR. UPJOHN :--I believe it was put in both ways, my Lord. CIVIL 
VISCOUNT DUNEDIN :—If he made ont certain relationships he would 
win ; is that what it comes to? SA 
MR. UPJOHN :—Yes my Lord, but there is also a question on the RAO NAR- 
coustruction of the Deed. That question has not been considered; the SINGH RAO 
High Court would not even hear the argument upon it, so that your Lord- BETI Matec 
ships are not embarrassed with any question on that Deed on the hearing LAKSHMI 
_ of this Petition, It is only that your Lordships should know that there Bal 
is a question, even if the plaintiff establishes his title, as to construction, 





1928 


but he would at all events be in a position to argue the matter. His title, 
therefore, depends upon his being the son of Balwant, who was the son 
of Jaswant. Balwant married the lady whom I will call the plaintiff's 
mother. Your Lordships will see that that is the point in dispute. 
Balwant, his father, married his mother in the year 1890 and the plaint- 
iff was born in 1894, his father, Balwant, died in 1899. From the time of 
his birth and I am correct absolutely in saying even before his birth the 
plaintiff was recognised as the son of Balwant, because in accordance 
with Hindu custom, in the seventh month of pregnancy there is a certain 
ceremony, which no doubt is familiar to Sir John Edge, which was duly 
celebrated in this case at his birth. As heir subject to the limitations 
of the deed to this large estate there were festivities and rejoicings, and 
from that day he has always been treated as the son of Balwant, his 
father. It is quite true, and Iedesire to sfate it frankly, that the surviv- 
ing widow of Jaswant, who has a preliminary title to the estate under 
the Deed of 1875, always said he was not really a child of Balwant and 
Musammat Dunaju, the wife; he is merely a supposititious -child. As to 
that we say there is no evidence, and I think both Courts have said, 
apart from what I am going to put before your Lordships, that the plaint- 
-iff’s case on that issue is perfectly clear. At all events, he was treated 
as the son of Balwant by father and mother, and by their friends, and a 
number of Government Officials who were called. In the year 1899 
Balwant, the father, died. He has a substantial estate—6 or 8 lakhs of 
rupees, quite apart from the property, and there were mutation proceed- 
ings for the entry of the name of the successor. 

. LORD BLANESBURGH :—What was the alleged date of the plaintiff's 
birth ? : i 

MR. UPJOHN :—1894, my Lord. 

LORD BLANESBURGH :—I wanted to see how long he had lived in his 
father’s life-time. 

MR. UPJOHN :—Five years, my Lord. Then on the father’s death, In 
the years 1899 and 1900 these mutation procegdings took place. They 
were contested by another widow, not my client’s mother but another 
widow of Balwant, as to whom I think it is found by the Courts below 
she was financed in this opposition to the plaintiff’s title by the widow 
of the grandfather, Jaswant, whoeheld a title under the Settlement of 


1875. À 
VISCOUNT DUNEDIN :—Were these people undivided, or how were ` 
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they living? ` 

MR. UPJOHN :—No, my Lord, Jaswant’s estate has been held by this 
Board to be separate. That question was raised by Balwant. 

VISCOUNT DUNEDIN :—I did not mean Jaswant’s estate. You said 
Balwant had so to speak a separate property ? 

MR. UPJOHN :—Y es, my Lord, that was separate. 

VISCOUNT DUENDIN :— You say that was separate also ? 

MR. UPJOHN :—Y es, my Lord. The lady, Rani Kishori, the widow of 
Jaswant who was entitled under the Deed of 1875 assisted the widow of 
Balwant to contest the plaintiff’s title then. They came before the Assist- 
ant Collector, the Collector, and then there was an appeal to the Com- 
missioner, and then an appeal to the Court of Review. They came before 
all those Tribunals, I am not saying they were legal tribunals. Then in 
1900 another succession opened to him, if he was the son of Balwant, 
namely, a substantial estate of Balwant’s aunt. That we took over, and 
there was not any doubt or question as to his title. All this time he was 
treated as the lawful son of Balwant. In 1908 all the properties he then 
had were all derived from Balwant, and Balwant’s relative, under the 
Court of Wards. Then in 1915 he attained his majority. In his case, 
being a ward under the Court of Wards under the Guardianship. Act, he 
did not attain his majority until zr. In 1915 he attained 21, and that was 
his majority, and he was put in possession of his father’s property. The 
Crown continued to him the honorific title of Rao which had been con- 
ferred by the Crown on his grandfather Jaswant for services rendered 
during the Mutiny, and which had been continued to the ‘father Balwant. 
Now, my Lords, one great point of construction on this Deed of 1875 is 
that all the limitations in favour of Rani Kishori and others came to an 
end on this plaintiff, being the son of Balwant, attaining 21. There is 
also a limitation to him as to which he not having been in existence in 
1875 it may be he would be in a difficulty with regard to. 

VISCOUNT DUNEDIN :—Then I suppose your client is nobody at all. 
Has Jaswant any male heir? 

MR. UPJOHN :—No, my, Lord, there is no male heir, so that he brought 
his action to establish his title on whatever ground might be appropriate 
under the Deed, and issues were raised which I think may be correctly 
stated in this way. The first issue was whether the plaintiff was truly 
the son of Balwant. Then the question of mutation proceedings was 
raised again, and, secondly, the construction and the effect of the Deed. 
In both Courts it was held under the circumstances I am going to put 
before your Lordships, that he had not satisfied the Court that he was 
the son of Balwant., In the High Court they heard no argument on the 
Deed of 1875. 

LORD BLANESBURGH :—That is to say, because he was not shown to 


' be the son of Balwant’s wife ? 


MR. UPJOHN :—Y es. e 

LORD BLANESBURGH :—That is rather a different point. 

VISCOUNT DUNEDIN sl was not that he was the son of the lady by 
some other father than Balwant; it was that he was not the son of the 
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lady at all? : F CIVIL 
MR. UPJOHN :—Yes my Lord. Lord Blanesburgh put it more correctly 1928 
than I did at the moment. If he was the son of Mussamat Dunaju then esas 


cadit questio. The great question was, was he a son of Musammat Dunaju. RAO NAR- 
In both Courts that was treated ‘as the crucial question in the action, SINGE Rao 
The defendants in the action set up an independent case of their own, BETI MAH ee 
namely, that they offered evidencé which they said identified the present cos 
plaintiff as the son of a different person than his wife altogether. That 

case failed in both courts, I think. So that it came down to a very simple 

question of fact, aye or no, has the plaintiff satisfied such burden of proof 

as was incumbent upon him, that he was the son of Musammat Dunaju 

born during her marriage to Balwant ? 

VISCOUNT DUNEDIN :—There is no doubt, as I take it from you, that 
the lady lived as one of the wives of Balwant ; 

MR. UPJOHN :—None, my Lord, there is no dispute about that. The 
case really comes to this, that Balwant and_his wife and a number of other 
people, his relatives, and the wife’s relatives and so forth, have all cons- 
pired together. The ground, and the only ground on which both courts 
below-have held that the plaintiff has not satisfied the burden of proof is 
this : it is not disputed that Musammat Dunaju never had any other child. 

LORD BLANESBURGH :—It is not shown that she ever had another 
child. ee 
MR UPJOHN:—There is no question that she ever did. So that the 
r defendants’ case comes to this; they say: Our case is that Musammat 

« Dunaju never had a child, and that evidence of that fact would be forth- 
coming if her person were examined. Both courts have taken the view 
that because under the circumstances which I am going to put before your 
Lordships, Musammat Dunaju although for a time willing, ultimately 
refused to be examined. 

LORD BLANESBURGH:—In other words they put the issuein suck a 
way that if you had proved she had a child, then proof of the maternity + 
would have been established ? 

MR. UPJOHN :—Yes, my Lord. Both courts” held that. Now it was 
very unfortunate that during the proceedings before the first Judge, who 
‘I think-was the Assistant Subordinate (a) (the action was tried in 1916) in 
1917 the lady, the alleged mother, was a ‘ purdanashin ’ lady, and I gather . 
that she was being examined before an Examiner before the trial came on. 
In the course of her examination she was asked: “Are you willing to be 
examined ”. It was put quite straight to her by the cross-examining 
Counsel: ‘“‘ We say you have never had a child; are you willing to be 
examined to let us see if you have or have not? se She said she was per- 
fectly willing to have a fair examination. After that, and either before or, 
during the trial in the month of March, 1918, an agreement was come to 
between the plaintiff and the defendants, and the learned Judge, or the 
learned-Judge sanctioned the agreemerft, that this lady should be examin- 
ed by three lady doctors: one to be nominated by the plaintiff, one to be 


{(e) ‘This is not accurate. The action was tried by Mr. A. G. P. Pullan, 
District Judge of Mainpuri.—Ed.—A. E. J.] g 
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nominated by the defendants, and the third to be nominated by the Court. 

That examination never took place, but we say, and indeed the High 
Court say—I have all these facts from the judgment in the High Court— 
and my case is that*the defendants took such a course as created a strong 
decision in the lady’s mind which lasted until 1921 against being examined. 
The circumstances were these. The three lady doctors were nominated. 
Before the examination was held, it was found out that the defendants 
had retained and been in communication with every one of them. It was 
further ascertained that they had taken opinions—my friends—seem to 
object to the word ‘‘ retained ”, but your Lordships know what I mean— 
they got into communication with every English Lady Doctor in India 
(that isa finding of the High Court) and had not mentioned that fact 
either to the plaintiff or to the Court. They left the Court, and the 
High Court makes great comment upon this, or the Subordinate Judge 
who nominated the lady doctor, knowing that she’was the lady doctor with 


‘ whom they had consulted, under the impression that ‘she was a perfectly 


independent lady doctor. The second matter was this: they delivered—I- 
have not seen the document, but from the statement of it in the High 
Court it would seem to be a string of interrogatories, 19 in number, for 
those examining doctors to ahswer, being questions which they could 
not answer without the most elaborate and close examination of the body, 
both externally and internally, and the use of instruments. When those 
19 questions came in the plaintiff laid them before a well-known physician 
at Allahabad for his opinion, whether such an examination was necessary, 
or was attended with any risk to the lady who is, of course, no longer 
young. I think she was then over 50. He gave a written certificate that 
such an examination was attended with some risk, and, in particular, the 
use of unstruments was attended with risks. The result of those two 
circumstances together, what we venture to think was very unfair treat- 
ment both to the plaintiff and to the judge in concealing the previous 
arrangement with the doctors, and this attempt to have an examination 
of so intricate a character with instruments, made the lady resile entirely 
from the willingness, which the High Court does not doubt she honestly 
had down to that~time to be examined. The plaintiff did his best, but 
she stubbornly refused, so that the result in the first Court on the issue 
of fact, which had come for decision, remained for decision as to the fact 
of the plaintiff’s reputation and connection, and without the alleged 
mother being submitted to examination. From that, my Lords, there was 
an appeal. In the first Court it was put entirely on the fact that the lady 
would not submit. Then came an appeal, and during the hearing in the 
High Court, the coyrt expressed a very strong view. 

LORD BLANESBURGH :—You agree so far that the burden was on you? 

MR. UPJOHN :—Yes, my Lord, I think the burden was on me of show- 
ing that I was ason of the marriage—a son of the mother—that is what 
it comes to. My case is that I did enough. 

LORD BLANESBURGH :—Their view was that you have not established 
that burden apart from the evidence of the mother herself? 

MR. UPJOHN :—Yes, my Lord, but I do not want to argue that. 
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VISCOUNT ‘DUNEDIN :—Did the mother not give oral evidence that it CIVIL 
was her son? f . 1928 

MR. UPJOHN :—Yes, my Lord. I ought to have mentioned that. - — 

VISCOUNT DUNEDIN :—Īt is really almost, you may say, a concession RAO NAR- 
to the other side to allow a form of physical cross-examination ; that is SINOP- RAO 
what it comes to? ` e ` BETI MAH Se» 

MR. UPJOHN :—That is how I was going to put my case eventually, my ee 
Lord. Your Lordship has been good enough to put it clearly for me. I did 
mention to your Lordships that she was examined ‘ Pardahnashin’, but that 
examination I have not seen. Shesaid: ‘ The plaintiff is my son”, and 
she proved a great many other facts, namely, that he was brought up care- 
fully and so on. Thecross-examining Counsel said: “We say that you 
have never borne a child: are you willing to be examined ”’ ; she at first said 
“ Yes”, but ultimately, under the circumstances I have mentioned to 
your Lordships, said, ‘‘ No’’, so that it really all comes round to what 
Lord Dunedin has said, that because the plaintiff’s witness refused to 
submit toa very special kind of examination, all the evidence in the 
case is to be put on one side. Then, my Lords, in the High Court the 
learned “Judges took much the same view; in fact they sayin their 
judgment it was crucial in the case for the plaintiff to prove that his 
mother had boine a child. The plaintiff himself used in the Court of 
Application for Review an affidavit proving the immense pains which he 
took to get his mother to submit; but when he went to her residence 
during the trial, she was away at some Brahminical festival, and the 
pfiests there, under whose influence she was, advised her that it was 
contrary to the dignity of a woman and so forth; she was still obstinate 
and then the High Court took exactly the same view as the Subordinate 
Judge, and said that the fact that she will not submit to examination 
satisfied us that she had never had a child. 

LORD BLANESBURGH :—Did they not consider her credibility in other 

4 respects ? ‘ 
~ MR. UPJOHN :—No, my Lord, not at all. 

LORD BLANESBURGH :—Then it is a strange position if that be 
correct. Ifyou want to establish paternity, all that practically you have 
to prove is (his) marriage, with a possibility -that no further evidence 
is required to show that the father is the father of the child, but with 
regard to the mother, a statement by her is not. to be accepted’ unless 
she submits to physical examination? -> š 

. MR. UPJOHN :—Y es, my Lord, that is what it comes to. 

LORD-BLANESBURGH :—That seems to be a very extraordinary result 
unless the witness is suspected to be a witness ufworthy of credit. 

MR. UPJOHN :—I have not seen her examination, but the High Court 
do not suggest any question of the sort. After the High Court judgment 
it was a very serious thing for the plaintiff, and I gather he was a little 
reproachful to his mother, and she ‘then said: " Well, I will be exa- 
mined’’. Sohe was then advised under Order 47, Rule I, that Fe could 
apply fora review, and for the admission of further evidence. He got 
his mother to submit to an examination by one of the very lady doctors 
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who had been named before the District Judge. She was examined by 
two doctors, Dr. Leach and Dr. Herring. Dr. Leach was the nominee 
of the Judge atthe first trial, and there is a certificate mentioned by the 
High Court in its judgment on the application for review. That is how 
I come to know ofits existence, but it was filed in the Court there. 
At all events that certificate stated that she had borne a child. On that 
the petitioner, the plaintiff, made an application to review, and get in 
further evidence under Rules which I need not trouble your Lordships 
with atthe moment. I confess I am wholly unable to follow the course 
that the learned Judges took. The plaintiff by that time, I am sorry to 
say, was in such pecuniary straits that he was unable to employ counsel, 
so that he appeared in person. I have read the judgment of the, Judges 
ofthe High Court, who dealt ‘with the application. They put it to the 
plaintiff in such a way that they told him he had better withdraw his 
application, and then he could come again. At all events his application 
was not refused. R g 

LORD BLANESBURGH :—Would not their attitude be_ that the appeal 
had been disposed of? s 

MR. UPJOHN :—-No, my Lord, because there is a jurisdiction to review. 

LORD BLANESBURGH :—Even after the appeal has been heard ? 

MR. UPJOHN :—Yes; it is in Order 47, Rule 1. They. put itas exer- 
cising paternal jurisdiction. They said: ‘‘Itis very much, better for 
ïou ”. The plaintiff said to them: “' 3f this decison stands I shall have 
actions against me by those who are entitled to Balwant’s estate, and 


Balwant’s aunt’s estate” and so forth. The Court said: ‘If these 
actions are brought, let them be brought at once, and we will expedite 
the appeals, and we can bring everything on together”. That he was 


afterwards advised was a Very unsatisfactory way; because he could wait 
to ad infinttum for that. The plaintiff was advised to apply to this Board. 
That was refused, and on application for special leave to this Board 
it was disposed of in July, 1922. It came before Lord Cave, Lord Philli- 
more, and I think perhaps Sir John Edge. I think I made the suggestions 
to the Board that I might want some further evidence. They said: e.g., 
“ Itis ex parte, and we cannot say anything about that; you must make a 
special application, which we now do. My Lords, we proved visits to 
two lady doctors in 1921, Drs. Leach and Herring, whose certificate came 
before the High Court on the application to review. The lady has 
also been examined in India by two ladies named Slater and Benjamin. 
I cannot put it that their qualifications are very high, because we wanted 
to go to people who had not already been connected with the other side. 
They gave a perfectly cléan certificate that the lady had borne a child. 
On that the question has arisen: What are we to do? The matter was 
considered by counsel here in London, and they considered the difficul- 
ties of getting quite independent evidence in India, and that the proper 
course would be if thé plaintiff could induce his mother to come over 
to London and bring her here, they would have her examined by two 
lady doctors of the highest standing. After a little difficulty she did 
consent to that, and she came. In January of this year she was examined 


> 
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by two very well known lady doctors: CIVIL 


LORD BLANESBURGH :—Was there any question as to her identity? 1928 


MR. UPJOHN :—I will tell your Lordships that. They said that the = 
lady has obvious physical signs of her having borne a child. I quite RAO NAR- 
agree there is an affidavit by Mr. Dunne’s client on the other side saying SINGA Rao 
that he has had no time to deal with the case, and we are quite in your BETI MA Pie 
Lordships’ hands as to what itis reasonable to do,`but indeed Mr. LAKSHMI 
. Polak does raise this question of identity. Paragraph No. 11 of the Bt 
k affidavit suggested that in the year 1921 this lady had been examined 
by a lady doctor in India who certified that there was no trace of her 
having borne a child, and that somebody acting on behalf “of my client 
had then asked this lady doctor named Paul whether she could produce 
the signs. ` Mr. Polak only says he was so informed. As soon as that 
affidavit was received we felt we could not allow it to remain, and we 
could not rest under that imputation for a moment longer than we could 
help. Rao Narsingh Rao, the petitioner, has made an affidavit, which I 
think is before the Board, absolutely denying anything of the sort having 
happened. This morning the lady has made an affidavit also denying that 
she consulted any lady doctor other than those whose names have been 
mentioned, so that I would ask your Lordships to disregard that sugges- 
- tion, Ithink under the circumstances we should very respectfully press 
your Lordships to allow this matter to be cleared up. Your Lordships 
have ample power under sectiéns 7 and 8. ` 
VISCOUNT DUNEDIN :—There is no question as to power, Mr. Upjohn. 
MR. UPJOHN :—If your Lordship pleases. The question then is what 
Order, if your Lordships are pleased to make an order, would your 
Lordships make. What I am anxious to dois to get evidence in London 
from perfectly independent lady doctors as to the condition of this 
mother of the plaintiff. Also, my Lords, I need hardly say I am per- 
fectly willing that my learned friend should have every opportunity of 
examination by lady doctors selected by him. That I venture to think 
need not cause any delay, because they do not want to itivestigate the 
matter merely for the purpose of examination. Either Sir Charles 
Neish, the Registrar, or one of the Examiners of the High Court could 
be appointed. We do not want to keep this lady exposed to the rigours 
of an English winter and spring longer than is necessary. Then, my 
Lords, with regard to the question of identity Ido not know whether 
my friend Mr. Dunne really presses that, because my client has sworn 
in an affidavit on this petition that this lady who was produced to Dr, 
Scharlieb, a Lady Doctor appointed for the purpose of the axamination, 
and was examined, is his mother, MusammateDunaju ; and whether my 
friend really suggests that these two parties and a number of other 
people are involved ina large conspiracy to defeat the end of justice 
involving perjury and I do not know what. But if my friend does suggest 
any such case, I am willing to submit to any kind of order on any terms 
for proving this question of indentity with the utmost rigour. I am 
advised that our client is a perfectly honest persan, and I should not be 
in the case nor would my friends if we were not satisfied of this. 
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LORD BLANESBURGH :—When this lady returns to India after this 
examination would it be possible to devise a scheme under and by which 
heridentity on her arrival in India could be established in the presence 
of people who know her? 

MR. UPJOHN:—That is what we should like your Lordships to 
suggest. My friend Mr. Dube has been considering this, and he suggests 
finger prints could be taken here and photographs. The finger prints 
could be taken and be identified out there by people on the other side, 
and there could also be photographs. 

LORD BLANESBURGH :—It would be well for some person who was 
reliable to accompany her from the port in London to India. 

MR. UPJOHN :—Yes, my Lord, any condition of that sort we should 
be perfectly willing to comply with. We should like to get to the 
bottom of this. Under the circumstances I submit this is a very 
extraordinary casein which I think there are grounds for the Board 
exercising its jurisdiction under the Act. 

LORD BLANESBURGH:—What is the order against which you have 
been given leave to appeal. Was it the order of the Court of Appeal, 
or the order on the application to review? 

MR. UPJOHN :—No, my Lord, the original order affirming the decision 
below dismissing the action; so that the present action stands dismissed 
with costs. We submit that your Lordships will be pleased to make an 
order appointing either the learned Regfstrar, or some learned Examiner 
of the High Court to take the evidence of the witness directed to this 
issue as to whether the lady had in fact borne a child and perhaps‘your 
Lordships may think it convenient to require also,if the question of 
identity is pursued, some evidence of identity; for instance, the two 
Lady Doctors would have to give evidence of identity, and possibly your 
Lordships would let us pursue this method of having finger prints or 
such other evidence as occurs to us. I am not only willing, but I 
submit your Lordships will give my friends also quite an open field as ` 
to whom they will call on the issue both of having borne a child and of 
identity, and then if there iş any further question of identity, I am 
perfectly willing tosubmit to such an order as your Lordships think fit 
to clear that up in India. We have the Record over; I am told it would 
hardly be ready for the hearing before the summer sittings in all prob- 
ability, and I know no other reason why further evidence on this issue 
should not be back in London by that time. So that we should ask 
your Lordships for leave to read evidence on both sides on those two 
issues on the hearing of the appeal. That is our respectful application 
to your Lordships; it might sound rhetorical, but I just wanted to use 
the language of this Board in acase of ṣo Indian Appeals, page 191: 
“This power of receiving further evidence was given for the purpose of 
promoting and not for the purpose of hindering the administration of 
justice’. I submit the facts here are so special that your Lordships, I 
hope, will be justified in adopting the view which we submit, namely, that 
some such order is necessary for the purpose of doing justice. 

SIR JOHN EDGE :—Have you got leave to appeal? 


a 
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MR. UPJOHN .—Yes, my Lord, we got that from the Board. My Lords, CIVIL 

my friend suggests _that I have not read to your Lordships the passages 1928 

in the judgment of the High Court showing that this is the issue in aoe 
= RAO NAR- 


their minds. winters BaO 
VISCOUNT DUNEDIN :—We understand, and Mr. Dunne will contradict D: 


it if itis not the case, naniely, that the High Court has upset the action BETI MAHA- 
“solely upon the ground that this lady never had a child at all. There maran 
was an end of it if she had not. 

,MR. UPJOHN :—Exactly, my Lord. 

MR. DUNNE :—My Lords, the difficulty in a case such as this ıs that 
this issue has been before the Courtsin India; this precise point, not 
merely in this case, but long before this case. -There was a mutation 
proceeding in India in which this child’s mother applied that he should 
have his name recorded in the Record as the son of his father. The 
lady who opposed on that mutation proceeding was the first defendant in 
this case, and she set up then the case that this woman had never had a 
child, and this was not her son at all. Then in that action they applied 
for her examination, and she refused, and said that.some relatives had 
said they objected to her being ge so she would not be examined. 

Then comes this case. 

LORD BLANESBURGH :—Had she previously in that case sworn as She 
has in this that the boy was her son. 

MR. DUNNE :—I presume she did, my Lord. 

VISCOUNT DUNEDIN :—I understand, unless I caught Mr. Upjohn 
wrongly, that as a matter of fact the.boy’s mother’s name was Musammat 
Dunaju ? - g i 
“MR. DUNNE:—Yes, it was; they found in his favour. 

VISCOUNT DUNEDIN :—That is to say, they thought—I do not say 

the learned and noble Lord made up his mind, but he obscurely hinted 
that oral evidence would be enough. , 
“MR. DUNNE:—In this case your Lordship will seein the first Court 
upon the facts—and I think my learned friend isnot accurate in saying 
that the learned Judge did not discuss her evidence—but they did not 
discuss the evidence in the case apart from this question; not only did 
they discuss it, but they found her evidence particularly weak and 
unconvincing, and they held that upon the facts of the case, apart from 
these circumstances, which would confirm her if she wanted this story. 
believed, but they found against her on the facts. They found that the 
case was not proved. Š 

VISCOUNT DUNEDIN :—One must always remember this, that if you 
come to the conclusion that she had not had a çhild she was a perjured 
witness, therefore, of course you might disregard all that she says, 
and I do not think perhaps it was unnatural that the Judge who had come 

` to that conclusion should look at it in that way, but the real answer to my 
noble and learned friend’s quéstion is, you would have to look at the 
evidence upon the assumption that there was not proof that she had 
a child. ` f 
MR. DUNNE :—I think that is what they did, my Lord; they were bound 
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to. The point that was before the learned Judge was, she said: ‘I am 
not going to have any .examination’’. The evidence was given; they 
called all their evidence to prove that he was the son of the man he 
represented himself to be, and the question was whether it was proved or 
not; they had it-all in their favour; this matter had been discussed in the 
mutation proceedings, and they had held in his favour. j 

VISCOUNT DUNEDIN :—It is a very crucial fact as to the question of 
how far it was pure venmitentic on her part, and how far ren:tentia was 
justified by the particular way the thing was put. I say that not ofcourse 
that I do not believe Mr. Upjohn, but because any ex parte statement like 
that must not be taken for granted, but all that would only came to this, 
that it might be it would have a good deal to do with the costs in the 
long run if by her fault—assuming for the moment the thing goes on, and 
it is shown she has had a child—that fact had not been allowed to come 
out before, there might be a good deal with regard to costs in it, but it 
would be a difficult thing to say that it was a reason for stopping it 
altogether. 

MR. DUNNE-:—In the two Courts in India there are concurrent findings 
against them. 

LORD BLANESBURGH :—She was not herself plaintiff ? 

MR. DUNNE .—That is quite true, my Lord. I shall have to refer to 
-passages and the judgment of both Courts, 

VISCOUNT DUNEDIN -—Also let mt put this quite frankly to you: it 
may not suit you, but the way I look at it is quite different from thinking 
that there was any onus on her. It seems to me that when sHe gave her 
oral testimony that that was her child, and you say No,I am ready to 
prove that you have never had a child at all, and for that purpose I want 
you examined—I think thatis a matter on which you really ask for a very 
great privilege, and I tell you quite frankly that if I had been the Judge 
I would never have listened to doctors on one side or the other. I would 
have allowed the privilege, because it is such a crucial fact, but I should 
have had it done by a doctor of my own selection without anybody else 
at all. That is the view I take of it. 

MR. DUNNE :—After all said and done, my Lord, it was a perfectly 
legitimate point to put to the lady, namely, to say: “We challenge the 
fact that you allege that you had this child”. There is no question of any 
other: ‘‘We say you never had such achild’’. 

LORD BLANESBURGH :—It strikes me that as soon as you have a panel 


_ of Lady Doctors to examine a fourth lady, her objection to a panel of 


three is not surprising. 

MR. DUNNE :—We never asked for a panel of Lady Doctors, my Lord. 

LORD BLANESBURGH :—But there was a-panel of three? 

MR. DUNNE:—No, my Lord, that was by agreement, 

LORD BLANESBURGH :—But without her consent ? 

MR. DUNNE:—No, my Lord, with her consent on a petition put in by 
the plaintiff and before the Court; therefore, it was all agreed to, and 
then she resiled from it upon the ground which the Judge considered not 
to bea bong fide ground. 
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MR. UPJOHN :—The High Court did not take that view. CIVIL 

MR. DUNNE :—But the first Court did; and therefore it is nota 1928 
question of our agreeing to have a panel. I think it would have been S 
impossible to question it if the Judge had said: ‘‘It would be desirable RO Ta 


that we should have one doctor and one doctor who will tell us what the v. 
position is". Ido not think anybody could question it, butat the time BETI MAR Aša 


they did agree that each of them should have one, and the Court should ea 
order another, thereupon they had the three. But my Lords, it was, I 
-submit, a perfectly legitimate point to put to her: “ Are you ready to be 
examined’’. It is true she at first said she would, then she refuSed, then 


ultimately in Court she agreed. One of the- points that has been raised 
here 1s this: my learned friend referred to it again, and I think the High 
Court did us an injustice, because they say, and the petition states, that 
the High Court said we had not behaved with candour to the Subordinate 
Judge in regard to one lady, who he nominated, in not telling him that we 
had been in-communication with her. We asked several, and wanted to 
know the names of all the people that we had asked and put them before 
the Court. We wanted to know: Is it possible by an examination to be 

-* able conclusively to determine whether a person has had a child or not. 
That is a perfectly legitimate question to-ask anybody that the Court is 
going to appoint. Those persons do not commit themselves by saying: 
Yes, it can be done. 


e 
LORD BLANESBURGH :—Supposing they said: No; that would bea 
fine treat for you. 
~ MR. DUNNE :—No, my Lord, then it would help them: their point was 
that it was inconclusive. 


LORD BLANESBURGH :—That is the very man you would want to have. 
You wanted to have a doctor whose opinion was that any examination of 
this kind was inconclusive. i 


MR. DUNNE :—The point was that we said we had taken the opinion of 
a very celebrated Doctor. 


VISCOUNT DUNEDIN :—You are a little at cross purposes. You would 
want one conclusive opinion against you, but what his Lordship is point- 
ing out to you is this, that if you were afraid that the general opinion was 
conclusive against-you, you would be much better off if somebody said it 
was inconclusive. - 


MR. DUNNE :—But that was not the real position there at all, my 

Lord. All we asked a variety of people was this: Supposing that 
examination was held, will you be able to say Aye or No whether this lady 

has had a child or not, or from the signs; whether they said one thing or 

the other I do not know, my Lord, but we suggested the names of people, 

and we asked, them the question, and upon that we applied that the 
mother should be the subject of an examination. Their point was when 
‘they ultimately resiled from it*that it would be inconclusive in any event 
and, therefore, they did not want it, so that they had numbers of oppor- 
tunities of doing this very thing, Now because they have failed upon the 
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facts in establishing their case, they come to ask for this last chance, 
they having had, as I say, a number of opportunities of submitting their 
question for determination. ` 


Now, my Lords, I would like your Lordship to allow me to refer you 
to some passages in the judgment of the District Judge upon the questions 
of fact. What your Lordship puts is a most material circumstance. If the 
facts do not make out their case, and you put it upon the ground that 
this is.a privilege that we asked for, and they failed on the facts, what 
right have they got to go back. They have had the opportunity, and they 
did not close to avail themselves of it. 


VISCOUNT DUNEDIN :—It is a privilege to you, not to.them. 


MR, DUNNE:—Yes, my Lord, but I did not get the advantage; they 
refused to give me the privilege. Then what is the position ? 


VISCOUNT DUNEDIN :—If the judgment of the first Court and of the 
High Court utterly ignored the question whether there was any proof 
that this woman had had achild or not, that would be quite true. The 
difficulty is that the thing itself is not a thing that can partially influence 
you; of course, it is conclusive. If she has not had a child, there is an 
end of it. 

LORD BLANESBURGH :—Is not this the alternative ? On one hypothesis 
identity being established and the examination being undoubted that 
fact is established. The fact now being established, justice would require 
that the decision should be in accordance with that fact. You may have 
suffered very considerably by reason of the uncertainty or hesitation, Is 
not that all met by costs ? 


VISCOUNT DUNEDIN :—And also may I before you answer that say 
this: however much it proves she has had a child, that does' not 
necessarily win her case if you can show that this was a supposititious 
child brought from somewhere else and not hers. 


LORD BLANESBURGH :—You have pinned yourself to this allegation: 
if this woman has had a child this boy is her son, 


VISCOUNT DUNEDIN:—So far as the evidence upon that woman's 
body is concerned, obviously it would be the same if she had had a 
child as long as it was matured, if it was still-born, or had died within 
an hour or two, or another infant had been put there instead. 


LORD BLANESBURGH :—Your case is that if this lady has had a child 
this boy is her son? 


MR. DUNNE:—Yes, my Lord, I think that was the way they left it. 
VISCOUNT DUNEDIN :—It comes back to the one crucial point in 
the case. 


MR. DUNNE :— What I submit to your Lordship upon the case itself is 
that they had ample opportunitjes of proving this fact, and the duestion 
of identity is not a question that by any manner of means arises only 
here to-day. 

VISCOUNT DUNEDIN :—-Which identity did you mean ? 


J / 
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Mr. DUNNE :—The identity of the lady who as I suppose has been 
examined here. In this case special leave to appeal is granted in October, 
11922) Not until January, 1926, do we hear an application made here 
for the purpose of taking this further evidence. In the middle of 
January, 1926, we hear of this application when they come into Court, 
and give us notice of it. At the end of January we are supposed to 
Know all about the case and be able to cope with a question of this 
kind, and the question of this lady’s efforts to be examined being a 
question that has been raised by people in India for a long time past. 
-The question of identity at the time when they agreed to have this 
examination was raised. Your Lordships will find at-page 180 of the 
Record an objection by them to allow us to have anybody to identify 
the lady except some Raja of their own. It is paragraph g in the applica- 
tion of the plaintiff's. He says: “The plaintiff further objects to 
being identified by one or two persons who are to be selected by the 
defendants, but she will have no objection to being identified by the 
Raja of Pertapner, who identified her at the time of her examination in 
Court ’’. “It was a question of whom they were going to get to examine, 
and. the identity of the lady was openly stated to be in question. When 
they come here in the middle of January they tell your Lordships that 
they have had somebody examined before a lady doctor in England. How 
on earth does my learned friend suppose that the Solicitor instructing 
me is to know anything of that ? 


LORD BLANESBURGH :—It is admittedif you insist upon further evi- 
-dence of identity that you are entitled to it. ` 


MR. DUNNE :—It is impossible for me to waive any question of identity, 
Mr. Polak states in his affidavit that he is instructed by Pandit Motilal 
Nehru who has been conducting this case from 1916 in the first Court 
and the second Court. He gives him instructions, and Mr. Polak brings 
it before your Lordships. That is for the purpose of our having full 
opportunity of discussing this matter properly. Then, my Lords, the 
next point is when my learned friend brought the matter before this Board 
on his application for special ‘leave, I think at the time he was told 


that this Board would not hear this evidence, and that it would have to 
a Li e 


go back, 
MR. UPJOHN :—No, that is not so. 
MR. DUNNE :—I thought it was so stated in the shorthand note. 


SIR JOHN EDGE:—The question of identity could be ascertained to a 
certainty? 


se 
MR. DUNNE :—No doubt, my Lord. ` 
SIR JOHN EDGE :—If you take finger prints here it can be ascertained. 
LORD BLANESBURGH :—If you ecan maintain with certainty that the 
lady examined in London is the lady who arrives in India, then there can 
be no doubt about the identity. 


MR. DUNNE :—No, my Lord. This is the passage I was referring to 
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in the shorthand notes. My lenrned friend says at page 2: ‘‘On this 
petition we have not made any special application as to that. My own 
belief is that there was a complete miscarriage in the Courts below with 
regard to this, evidence. (Viscount Cave) You are prepared to appeal 
on the facts as they stand with possible an application to admit 
further evidence. You do not ask us to do that today? (Mr. Upjohn) 
No, my Lord, I do not think it would be right in the absence of the 
other parties to ask your Lordship to do that to-day. (Viscount “Cave) 
We cannot hear the further evidence; it will have to go back for that 
purpose if any order is made. (Mr. Upjohn) That would be a possible 
alternative relief. If your Lordships would ays that point open it can 
I submit to your Lord- 
ships that apart from anything else in a case such as this, it would be in 
the highest degree important that this matter should go back to India 


be discussed when I have my opponents here’ 


for the trial of thisissue. We must have full opportunity to look into 
the statement we make with regard to this lady. The statement (of) 
Mr. Polak is instructed from India is that this lady, who is supposed to 
be this gentelman’s mother, years ago went before a lady doctor and she 
found no signs at all. 


MR. UPJOHN :—That is not even stated. : 


Mr. DUNNE :—It is stated to be the opinion from Pandit Motilal 
Nehru. . 


MR. UPJOHN :—There is no statement of belief, 
MR. DUNNE:—My Lords, what has Mr. Polak’s belief to do with it. 


f LORD BLANESBURGH:—What Mr. Upjohn has in his mind is that that 
affidavit ought not to bé read if Mr. Polak does not pledge himself to 
the belief of his statement. 


MR. -DUNNE:—I do not think in practice in connection with these 
Privy Council Appeals you would expect anybody when he gives you the 
name of gentleman instructing him, and tells you he has instructions 
from him as toa particular fact that Mr. Polak has to support that by 
saying: - “ʻI believe that gentleman”. I submit that would not be required 
in an affidavit. ~ : 


. d 
SIR JOHN EDGE:—Either of these Lady Doctors who are mentioned 


now would be perfectly competent to say whether this woman ever had 
a child or not? 


MR. DUNNE:— We are not questioning that, my Lord. 


SIR`JOHN EDGE: — They would have no doubt about it; 
question of identity ‘could be easily decided. 


then the 


. MR. DUNNE:—It is not only that, my Lord. With regard to the 
question of identity I do not know how far it goes back. 

LORD BLANESBURGH: —Whaf I see might possibly happen is this: 
Supposing you get perfectly conclusive evidence from your Lady Doctors 
in London that this lady, who they have examined, had had a child, and 
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supposing you equally certainly get the evidence of identity, namely, that CIVIL 
the lady examined who is alleged to be the mother of- the son, and then 1928 
supposing you go back to India and establish that this lady, who was the Da 
mother of the son, was in fact examined in 1916 by somebody there, and RAO NAR- 


niai SINGH RAO 
you find she had not a son, then it would open up the possibility that a 
she had had a son since that date. BETI MAHA- 
MR. DUNNE:—Yes, my Lord, it might do that. ug DAKSEMI 


MR. UPJOHN:—She is over 50, my Lord. í 

SIR JOHN EDGE:—One who has lived in India cannot doubt the 
difficulty there would be in getting a ‘Purdahnashin’ to submit to an 
examination of this kind. 


MR. DUNNE:—There is no difficulty, my Lord, there was positive 
evidence before the learned Judge, who says they have called ą doctor 
who speaks to thousands of cases where they have done it. 


SIR JOHN EDGE:—In those cases you do not know who the women 


were? i 


MR. DUNNE:—They were Brahmin ladies of position, my Lord. 

SIR JOHN EDGE:—I should very much doubt whether a Brahmin lady 
would like to be submitted to a examination of that kind, and to have 
the examination detailed in Court. I should have a great deal of 
sympathy with the lady. ` ape 5 

MR. DUNNE:—The High Ceurt said that “having regard to the evidence 
in which it was stated that there was no sentimental or religious reason 
why she as a Brahmin widow should not submit herself to examination, 
and to the evidence of the doctors who have spoken to the présent 
habitual practice of Indian ladies so submitting. themselves, we are‘diiven 
to the conclusion that the only reason for her refusal is the fact that 
she is well aware that she has never given -birth toa child, and equally 
well aware that that fact would become evident upon the medical examina- 
tion”. I submit to your Lordships that there is nothing in that, and I 
would also submit .to your Lordships that we are entitled to have the 
judgment of an Indian Gourt upon this question which they have raised. 
It is a.point we want to have raised there.. We wanted to have the issue 
tried there; we desired to have an opportunity of going into the issue as 
an issue there, and I submit that it would be in the highest degree wron 


that we should have the whole question removed here to this Board to 
deal with the matter. - 


LORD BLANESBURGH:—Let us see how far you carryit in that 
direction ; if that were the line you were taking, would you agree to this, 
that if the examination took place in “London eby two Lady Doctors of ` 
undoubted eminehce and reliability, and that their certificate was unquali- 
fied that this lady had had a child, and evidence that the lady who was 
examined by them, and between them, had made that statement, was in 
point of fact. this lady in question, would you then leave the matter to be 
determined in issue in India~the matter that started with that fact as ‘ 


found if itis open to you to sayin 1916 or 1921 that this lady was 
examined? .- ` are z 
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MR. DUNNE:— We have, first of all, to be advised upon the question 
whether these ladies’ opinions upon this question are correct or not, 
and whether the signs which they say led them to that conclusion are 
sufficient or not. I submit to your Lordships that one ought to have an 
opportunity and a full opportunity of the matter being gone into on the. 
regular issue upon it, and being tried by the Court which ought to have 
tried it. With regard to this question of identity I cannot “myself see 
how we are going to deal with it here. I submit that your Lordships 
ought to direct, if they want this matter to go back for the trial of the 
issue there, that we ought to have the opinion of Indian Courts upon 
the question with regard to this lady. It is avery curious case, and a 
very extraordinary story„ In these cases one knows how very extraordinary 
these stories can be. It may be perfectly true what my friend says, 
and it may emerge from the trial that he is perfectly right in everything 
he says, namely, that itis the same lady and so on. My learned friend 
talks ‘about our desiring all sorts of dangerous operations. Both the 
Courts considered that there was nothing in the operation at all. Itis 
obvious, as the High Court say, that it was a most unfortunate position 
for a lady to be put in. My Lords, we withdrew everything. 

SIR JOHN EDGE:—I do not suppose there would be any danger, but I 
can understand the Brahmin or ‘pardahnashin’ lady having the strongest 
objection to be personally examined, and her examination being detailed 

i 


in Court. i 


MR. DUNNE:—She has agreed toit. She said she did not mind if 20 
doctors examined her provided only that theyw were not bribed. She had 
no such real objections at all. ` 


SIR JOHN EDGE:—When did Balwant die? 
MR. DUNNE:—In 1899, my Lord. 


Š \ 
VISCOUNT DUNEDIN:—I think I understand your case, Mr. Dunne. 


MR. DUNNE:—May I just say one thing more. I do not know whether 
it will affect your Lordship’s mind. 

VISCOUNT DUNEDIN:—-Let me tell you at once that we have made up 
our minds about this, but we will not dispose of this until we have 
had an opportunity of reading the High Court judgment. That is too 
long to do just now, but if you will finish your observations with a view 
to that, I have one question I want to ask Mr. Upjohn. We should then 
get the judgment from you? 

MR. DUNNE:—Would it assist your Lordships if I gave you the 
passages? . 

VISCOUNT DUNEDIN:—You can hand them in ; we shall read them and 
dispose of it on Thursday. ` 


MR. DUNNE:—There is just ong point I want to put to your Lordships. 
This case might be determined apart.even from the assumption that this 
gentleman is the son of his father that is upon the issue of law. 

LORD BLANESBURGH:—You mean you may win even if heis? - . 


` 
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MR. DUNNE .—Yes, my Lord. It is a question for your Lordships to CIVIL 
consider whether you regard this matter or have anything to do with this 


evidence until this matter is determined 1929 
CS A : Fg RAO NAR- 
VISCOUNT DUNEDIN :—That is taking up the legal point first ? SINGH RAO 
MR. DUNNE :—Yes my Lord. In the first Court they had to establish BETIM 
` that this son was the son of his father in order that he should claim to LAKSHMI = 
take under the Will, and the point of law arose in this way: whether he BAI 


took under the Will or by gift ? He was an unborn son at the date of the 
gift, and, therefore in Hindu law it was a bad gift Then the question 
turns on this: was not the gift to the lady rendered defeasible under 
certain events, one of which was that the son of this father should come 
_ to the age of majority. After that there were other gifts; she had a 
power of appointment ; that person whom,she appointed was not born at 
z the date of the granter’s death, and the question then was what was the 
position even supposing the son had been born ; he would not take under 
that. Then he claimed that he took as her heir. It was decided against 
him that there was no question of heirship ; because it was a decided gift; 
it was an absolute gift tọ her. The High Court did not deal with it at 
all, because they said on the issue of fact you are out of it. So thatit is 
a matter for your Lordships to consider whether you are going to put us 

to this trouble before dealing with that matter. 


LORD BLANESBURGH :—-Even if the Court takes the same view as the 
first Court on this matter, whether this man is the son of his father or * 
not 2 x 

MR. DUNNE :—No, my Lord. Sofar as that is concerned it might be a 
question whether your Lordships would not think it more convenient that 
you should have the case before you, and if it is necessary to have the 
issue determined, your Lordships could deal with the point I put to your 
Lordships that it ought to be the subject of remand. 


LORD BLANESBURGH :—What is the practice with regard to that, 
supposing this Board is of the opinion that this boy was the son of his 
mother, on that legal question the High Court has not pronounced, 
Does that prevent this Board dealing with it. 


Mr. DUNNE:—No, my Lord, your Lordahips would deal with it 
directly. ° 

VISCOUNT DUNEDIN :—The first Judge has pranounced, so that we 
“have something to deal with. 


MR, DUNNE :—Yes, it is a question whether your Lordships would not 
take the appeal; then you would be seized of all the facts instead of 
having to be troubled with only part. One never wishes to detain your 
Lordships at any great length on these matters, but it is a most striking 
case if you read the Subordinate Judge’s judgment and see the extra- 
ordinary methods by which they kave evaded this question being deter- 
mined in India at that time. 


- LORD BLANESBURGH :—The High Court must have been a little bit A 
doubtful of the Subordinate’s view of thelaw ? 
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CIVIL MR. DUNNE :—I do not think so, my Lord y that will entail a bit of 
oz argument, and they said :—We will get rid of it on the facts. 
Da SIR JOHN EDGE :—We ought to dispose of the question whether this 
RAO NAR- lady ought to be examined or not. | 
SINGH RAO ; ; ; 
v. VISCOUNT DUNEDIN :—Mr. Upjohn, what is the explanation of the 
æBETI MAHA- extraordinary delay since you got leave to appeal ? 
LAKSHMI 
BAL MR. UPJOHN :—My Lords, I think the plaintiff was pecuniarily in a 
. very unfortunate position; secondly, the lady still had some scruples to 


be overcome, and we had considerable difficulties with her, To be quite 

i frank the plaintiff had had conveyed to him by counsel in London that such’ 
an application sooner or later would be necessary, and that that -he was 
prevented first by want of means—your Lordships remember he appealed 
in person on the application to review for the same reason—and, secondly, 
there was considerable difficulty. Then it was only last year in June I 
g think that the lady was finally prevailed upon to submit to a further 

examination. My Lords, might I mention with regard to my friend’s 

suggestion that your Lordships should hear the appeal on the point of 

law first, that even so I should respectfully ask your Lordships. 


VISCOUNT DUNEDIN:—Naturally you would want the evidence 
crystallised ? $ 
MR. UPJOHN-:—Yes, my Lord. 


VISCOUNT DUNEDIN :—She is an elderly lady, I suppose ? 


& F 
MR. UPJOHN :—Yes, my Lord. With regard to the references to the 
z judgment of the Subordinate Judge, and the High Court, perhaps my 
learned friend woułd kindly let us have a copy of the references ? 


MR. DUNNE :—Certainly. 


MR. UPJOHN :—Might we also, my Lords, hand in the judgment on 
the application to review. That is not in the Record, but I understand it 
is annexed to the petition. 


> VISCOUNT DUNEDIN :— Yes. 
MR. UPJOHN :—If your Lordship pleases. 





APPENDIX—B 


p On the 4th February, 1928 the judgment of their Lordships 
on the above petition was delivered by Viscount Dunedin as 
reported below :— 


JUDGMENT 


sc VISCOUNT DUNEDIN :—Their Lordships have come to this determina- 
tion on the Application which has been made: Both parties undertaking 
g to be bound for the purpose of this suit by the certificate hereinafter 
. ox mentioned, refer it to two lady gynacologists to be named by their Lord- 
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ships to certify after examination whether or not the lady has ever given CIVIL 
birth to a child. Ifsuch certificate be in the affirmative, then subject 1928 


to proof of identity to the satisfaction of the High Court, refer the whole eS 

case to that Court to be dealt with by them on the footing that the certi- RAO NAR- 
ficate is correct, and let the appeal stand over with liberty to either party Singa Rao 
to apply to restore or amend as they may be advised after the judgment of BETI MAHA- 
the High Court is given. Ifsuch certificate be in the negative, then no VAK BMG > 
order on this application except that the costs thereof be the respondents 

in any event. 

Of course, we do not expect that you will say at once whether you will 
be bound by that undertaking or not. Of course, Mr. Dunne, you will keep 
in view that if you do not wish to be bound by the undertaking after you 
have communicated with your clients in India, it may very likely be that 
we shall take the matter into our own hands and do something. Also, of 
course, you will remember, Mr. Upjohn, that the proof of indentity will 
be necessary for the High Court, and thatit will certainly lie upon you to 
take such steps that no point as to identity can be called in question when 
you are on the other side. 


MR. UPJOHN :—With regard to the proof of identity, I understand your 
Lordships to say that in the event of the certificate being in the affirmative, 
it is to be taken in the High Court? 


VISCOUNT DUNEDIN :—It is to be to the satisfaction of the High 
Court, but the foundation of it will have to be laid here. 


MR. UPJOHN :—Then I rather misunderstood what your Lordship said 
about that. Would your Lordship say that either the learned Registrar 
or an Examiner of the High Court to be appointed shall take the depo- 
sitions of witnesses on that issue; otherwise I do not quite know how we 
shall get the evidence here which will be necessary. 


VISCOUNT DUNEDIN :—I understand that finger prints was one of the 
things suggested. 7 
MR. UPJOHN :~VYes, my Lord, they would be taken here, and there 


would be some evidence here, I suppose, verifying them. 


LORD BLANESBURGH :—If in point of fact identity is to be proved to 
the satisfaction of the High Court, must it not be proved in accordance 
with the procedure of that Court? . 

MR. DUNNE :—Yes, my Lord, theissue will be tried there. 

LORD BLANESBURGH :—Any evidence you obtain on this side will have 
to be obtained by the order of this Court? 

MR. UPJOHN :—But, my Lord, must we go back to the High Court 
to get their instructions to take evidence here. I assume that this ex- 
amination by the Lady Doctors will take place, andin that case ought 
not we to have the evidence at that time as to the identity of the lady 
who is examined by them. Would your Lordships say either affidavit or 
depositions before an Examiner with leave to use it before the High 
Court; leaving it quite open to the High Court whether they direct 
further evidence of any kind ? 
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MR. DUNNE :—I would ask your Lordships to leave it as you have said, 
namely, to the High Court. They can issue Commissions to take the 
evidence de bene esse. We shall then have an opportunity ourselves of 
being able to get proper instructions and information with regard to this 
question. Having it done here puts us in an impossible position. It 
ought to be done from India. ~ 


MR. UPJOHN :—I am afraid my friend has not quite got to the point 
which I was submitting to your Lordships, namely, that the lady goes back 
to India, the High Court in Indiasays: Now evidence as to identity ; 
the lady having been then away from London where she was examined for 
6 to 12 months. How will it be practicable to get evidence of identity 
without bringing her back here. Would your Lordships allow us to do it 
either by deposition or by affidavit? For instance, when the lady is 
examined there might be the evidence of the two Lady Doctors verifying 
photographs. We take the finger prints, and then somebody will say; 
I was present when the lady was examined, or I sawher in an immediately 
adjoining room, and took her finger prints and photographed them, and 
here is the photograph. If the lady goes back to India how are we to 
implement the evidence of identity? 


LORD BLANESBURGH :—The finger prints could be taken in the pre- 
sence of the Lady Doctors ‘and verified by them. : 


MR. UPJOHN :—If I may say so, My,Lord, I think that would be satis- 
factory; that means it must be done at the time. 


SIR JOHN EDGE :—Could not the Lady Doctors certify that they had 
examined the lady whose finger prints are on a paper signed by them? 


LORD BLANESBURGH :—Why should you not do this? Perhaps it 
will assist you. Why should you not obtain from the lady doctors a 
statutory declaration to the effect that these are the finger prints of the 
lady examined by them, and referred to in this certificate. Then you 
would have a statutory declaration, and you might ask leave to add any- 
thing else. 

MR. UPJOHN :—Y es, fay Lord, photographs or anything else? 

VISCOUNT DUNEDIN :—Yes, anything else added to the statutory 
declaration. Would not that be sufficient? That you might do without 
any order at all from this Board. The test of the admissibility of the 
evidence must be in India. 


MR. UPJOHN :—Yes, my Lord. I think we might accept the suggestion 
as to incorporating it into the certificates of the lady doctors. 


LORD BLANESBURGH :—I did not mean that. I meant in the statu- 
tory declaration, the certificate would be exhibited and it would be stated 
in the declaration that those were the finger prints of the lady referred to 
in that certificate. 

MR. UPJOHN :—Yes, my Lord,* am obliged to your Lordship. 


LORD BLANESBURGH :—And anything else with regard to identity you 
thought fit to put in. 


‘ 
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MR. UPJOHN :—If your Lordship pleases. 1 do not understand that 
your Lordships postpone having this examination until my friend has 
communicated with India. We have the lady here. 


LORD BLANESBURGH :—Mr. Upjohn, this order is only effective if 
you both undertake to be bound by the certificate. Mr. Dunne cannot 
give his assent to that to-day. . ... . . . . [THE REST IS 
NOT MATERIAL]. 


APPENDIX—C 


Both parties having given the requisite undertaking, Musam- 
mat Dunnajoo was examined by two lady gynecologists, Dr: Ethel 
May Vaughan-Sawyer, M. D., B. Sc., (Lond.) and Dr. (Miss) A. 
Louse McIlroy, M. D., Ch. B., who certified that Musammat 
Dunnajoo has given birth to a full-term child. 


The finger prints of Musammat Dunnajoo were also impressed 
upon the medical certificates. The material portions of the order- 
in-council, dated the 26th July, 1926, made on the plaintiff’s peti- 
tion for additional evidence, is as follows :— 


‘* The Lords of the Committee, in obedience to His late Majesty's said 
Order-in-Council, have taken the humble Petition into consideration and 
having heard counsel in support thereof and for the respondents ex- 
pressed their opinion that the said Musammat Dunnajoo submitting to an 
examination of her person ought to be examined by two lady gynzxcolo- 
gists to be named by tHe Lords of the Judicial Committee in order that 
the lady gynecologists should certify after such examination whether or 
not she has ever given birth to a child provided that both parties gave an 
undertaking to be bound for the purposes of the suit by the certificate of 
the lady gynecologists subject to proof of identity of the lady examined: 
and it appearing that both parties had given the undertaking required Dr, 
Ethel Vaughan-Sawyer, M. D., B.Sc., (Lond.) and Dr. A. Louise McIlroy, 
M. D., Ch. B., B.Sc., (Glas.,) were thereupon named by the Lords ofthe 
Judicial Committee and they duly examined the lady alleged to be Mu- 
sammat Dunnajoo on the 24th day of March, 1926, and have given their 
certificate to the effect that the lady so examined had given birth to a 
child. © 


Their Lordships do this day agree humbly to report to Your Majesty as 
their opinion (1) that this suit ought to be:remanded to the High Court 
of Judicature at Allahabad with the certificate of the two lady gynzcolo- 
gists and that the certificate onght to be taken by the said High Court as 
conclusive of the fact that the lady alleged to be Musammat Dunaju has 
given birth to a child ; (2) that the question of the identity of the per- 
son so examined as aforesaid by the lady gynzcologists which has not 
been admitted before the Lords of the Committee ought to be tried and 
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determined before the said High Court with liberty to the Appellant to 
apply to the Registrar of the Privy Council to take or record such evi- 
dence relating tothe identity of the person so examined as aforesaid as 
may be available in England provided that the admissibility of the evi- 
dence so taken or recorded ought to be decided by the said High | Court ; 
(3) that in the event of the said High Court being satisfied as to the 
identity of the person so examined the said High Court ought to recon- 
sider the whole case on the footing that the certificate is correct and pass 
judgment thereon and(4) that the Appeal ought to stand over with liberty , 
to either party to restore or amend, as they may be advised after the said 
High Court has passed its judgment as aforesaid’’. 


His Majesty having taken the said Report into consideration was 
pleased by and with the advice of His Privy Council to approve thereof 
and to order as it is hereby ordered that the same be punctually observed, 
obeyed and carried into execution. 


Whereof the Judges of the High Court of Judicature at Allahabad for 
the time being and all other persons whom it may concern are to take 
notice and govern themselves accordingly. 


f` 
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~ SOHAN LAL AND OTHERS (Applicants) _ CIVIL 


VEYSUS 1928 
' SHEO NATH AND OTHERS (Opposite parties) * 


July, 14 


Provincial Insolvency Act (V of 1920) , section 54(1)—Transfers BANERJI, J. 


made by insolvent—Date -of petition upon which insolvent BENNET., I. 
adjudged as such—Determination of. 
Where on rsth December, 1926 appellants y and 2 applied 
that SW be declared an insolvent but. as the total debt pay- 
able by SN to these appellants did not amount to Rs. 500, 
appellant 3 joined in the petition on 28th January, 1927 and 
it was on this petition that SV was adjudged an insolvent on 
18th February, 1927, 4e/d, that-the 28th January, 1927 must be 
taken to be the date of the petition upon which the insolvent 
was adjudged as such and as the transfers were more than three 
months before that date, they could not be questioned under ‘ 
section s4 (x1) of the Provincial Insolvency Act, (v of 1920). 
. First APPEAL from an order of E. T. THURSTON ESQ., 
District Judge of Allahabad. 


Baijnath Sahai, for the appellants. 
Ladli Prasad Zutshi, for the respondents. 
The judgment of the Court was delivered by 


BENNET, J.—This is an appeal by three creditors of an in- Bennet, J. 
solvent- Sheo ‘Nath. 


. .On the 15th December, 1926 appellants I and 2 applied that 
Sheo Nath be declared an insolvent. The total debt payable 
by Sheo Nath to these two appellants did not amount to Rs. 500. 
So on the 28th January, 1927 appellant No. 3 joined in the 
petition and -it was upon this petition, which ‘was taken into’ 
account by the learned District Judge, that he on the 18th of `° 
February, 1927 adjudged Sheo Nath an insolvent. On thé rst 
March, 1927 an application was presented by the appellants to 
the court under section 54 (1) of the Provincial Insolvency Act 
(V of 1920) praying that transfers made within three months 
of the 15th December, 1926 be set aside. Objection was taken 
that the section did not apply, because it was upon the applica- 
tion of Mathra Prasad dated the 28th January, 1927 that Sheo 
Nath was declared an insolvent eand the transfers in question 
were more than three. months from that date. No question 
arises whether Mathra Prasad could or could not apply for Sheo 


“Nath to be declared an insolvent but it was because the debt 


XF. A. F. O. No. 129 of 1927 


~ 





SOHAN LAL 


v 


«e SHEO NATH 


— 


i 


Bennet, J. 


CRIMINAL 





1928 





June, 7 





SULAIMAN, 


A.C. J. 


Sulaiman, 


J. 


942 HIGH COURT f [A L. J. R. 


of all the three appellants amounted to over Rs. soo thatthe 
application by that creditor was a competent application upon 
which the learned Judge could act. - 


In our opinion the 28th of January, 1927 must be taken 
to be the date of the petition upon which the insolvent was 
adjudged assuch. The transfers being more than three months 
before that date cannot be questioned under section 54 (1). 


We see no force in this appeal and dismiss it with costs. 
l ; a Appeal dismissed 


KING-EMPEROR 
: VETSUS 
LACHMI DATT* 


Jurisdiction—Ofence triable both by Criminal Court and court 
martial—Penal Code, section go8—Indian Army Act (VIII of 
1911), section 69—Desertion, offence triable exclusively by court- 
martial—No Reference to Governor-General-tn-Council, on question 
of jurisdiction. 


Criminal breach of trust by a servant employed as a comba- 
tant driver in the army is an offence triable both by military 
and criminal courts but the offence of desertion can be tried 
by a military court only and no reference lies to the Governor- 
General-in-Council as regards the question of jurisdiction in 
the latter case. ‘ 

Under section 69 of the Indian Army Act (VIII of 1911) 
where acriminal court and a court-martial have each jurisdic- 
tion in respect of an offence, it is entirely in the discretion of 
the prescribed military authority to decide before which court 
the offence should be tried. 

CRIMINAL REFERENCE by F. D. Simpson EsQ., Sessions 
Judge of Kumaun. 


The parties were not represented. l - 
The following judgment was delivered by 


SULAIMAN, A. C. J.—Lachmi Dat was a combatant driver 
in the 14 Infantry Brigade Transport Company. He was also 
attached as orderly $o Risaldar Lal Singh. It is alleged that he 
dishonestly abstracted notes of the value of Rs. 4,000 from a 
steel. trunk over which he had been ordered tokeep guard, and 
then bolted away. -After considerable difficulty he was arrested 
at Rangoon and brought over to these Provinces and charged 
under section 408 of the Indian Penal Code. The Magistrate 
took evidence and committed him to the court of sessions. The 
military authorities considered that this was a case for trial by 

* Crim. Ref. No. 411 of 1928 
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a military court, and requested the Sessions Judge to hand over» 


the prisoner to them. The learned Sessions Judge has referred 
the matter to the High Court witha recommendation that the 
commitment be quashed. In the meantime he has taken steps 
to hand the accused over to the military authorities. 


Criminal breach of trust by a servant’ ig an offence triable 
both by military and criminal courts, but the offence of desertion 
can be tried by a military court only. 


Section 69 of the Indian Army Act (Act VIII of 1911) 
provides that where a criminal court and a court-martial have 
each jurisdiction in respect of an offence, it shall be in the discre- 
tion of the prescribed military authority to decide before which 
court the proceedings shall be instituted, and if that authority 
decides that they shall be instituted before a court-martial, to 
direct that the accused person shall be detained in military cus- 
tody. It is therefore clear that it rests entirely with the discretion 
of the prescribed military authority to decide whether the offence 
should be tried by a court-martial or not. 


The regulations for the army in India define the prescribed 
military authority as being the Officer Commanding the Army, 
Army Corps, Division, Brigate, or station in which the accused 
person is serving. The letter from the Colonel Commandant 
at the head-quarters shows that the prescribed military authority 
“wants the accused to be tried by a miltary court. 


No doubt under section 70, sub-clause (1) of the Indian 
Army Act, a criminal court, when it is of opinion that pro- 
ceedings ought to be instituted before itself, can require the 
prescribed military authority to refer the question of juri8diction 
“to the Governor-General-in-Council, but as the offence of deser- 
tion cannot be tried bya criminal court at all, this is obviously 
not a case in which such a reference could be thought of. The 
mere fact that the accused was arrested by the police, and was 
put up before a Magistrate, and the case has proceeded to some 
length, cannot make any difference. -It would no doubt have 
saved the time of the court if the military authorities had been 
consulted by the court, or if the military authorities had them- 
selves decided earlier that the accused should not be tried by the 
ordinary criminal court. 


I accordingly order that the commitmenf to the court of the 
Sessions Judge of Kumaun be quashed, and the accused, if he 
has not already been delivered over to the military authorities, 
be handed over to them. : 
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ws HIRA MANI SINGH (Plaintiff) 
versus 


ANMOL SINGH (Defendant}* 


Hindu Law—Mitakshara—Joint family property—Daughter’s mar- 
riage—Gift of portion of property by way of sankalap at kanya- 


, dan—Subsequently confirmed by registered deed—Defeasance clause 


i 


2. 


to operate on certain contingency—Validity of—Part performance, 


“doctrine of —Inapplicability of —Transfer of Property Act, section 
g 123 = Eronistons of—Mandatory and imperative. 


Iti is competent to a Hindu in making a gift to make a pro- ' 


„vision that the estate which he creates and gives to the recipjent 


of his bounty may be divested or-defeated by something which 
takes place after. <Kristoromont Dast v. Krishna Bahadur,, 


I.L. R„ 16 Cal., 383 (p.c.) and Sreemutty Soorjee Money 
Dossee X. Denobitndhoo Mullick, 9 Moo. I. A., 123, followed. 


The doctrine of part performance cannot be applied to a gift 
made by way of sankalap at the time of a marriage under the 


Hiridu ‘Law, which i is a sacrament, and pot the outcome of acon- 
‘tract. 8 ©. £ $ 


ri 


Under section 123 zol the-Transfer of Property Act, the pro-. 


visions of which are mandatory and imperative,. a gift by way 
of sankalap cannot operate as a valid gift of immovable pro- 
perty. z 

A portion of joint ancestral Bey of the plaintiff and his 
father was gifted by the father by way of sankalap to his 


daughter on her marriage in 1915 at the_time of Ranyadan. ee 


- In 1918 the father executed a deed of” gift which after con- 
firming the fact of the said sankalap and conferring an absolute 
title upon thé daughter stated that “if the daughter died with- 
out begetting orleaving any male i issue, the property would revert 
‘to the family of the father’. The gift was duly attested and 
the daughter ‘was immediately put into possession. The, father 
- died in 1920 and the daughter in 1922, the latter leaving no 
. måle issue. Dispute havıng arisen over mutation of names, 
. plaintiff, who was the sole surviving member of the joint family, 
~sued for proprietary possession of the gifted property. Held : 


. (1) that the d&fendant; (husband of the daughter) was not 
_ s entitled to remain in possession of the property in dispute 
2 by virtue of the doctrine of part performance as, without a 
“registered instrument having been executed the mere fact 
that mutation had taken place and possession oblained, “thé 
absence of registration cannot be cured by virtue of what is 
known to English Law as -the doctrine of part performance. 


Ram Gopalv. Tulshi Ram and Munshi Lal, (F. B.) S. A. 
*F. A. No. 316 of 1925 


o 
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No. 1427 of 1928, decided on 3rd July,-1928, referred to. CIVIL 
Held, further, that the father was quite competent to gift the 1928 
property to the daughter subject to a defeasance clause which = 
was to be operative upon the happening of a certain contin- FERA MANI 
gency, the valıdity of which could not be affected even if it was z 
added without the consent of the donee or her husband. The ANMOL 
contingency under the-defeasance clause having happened the SINGH 
Court below was in error in holding that the property was the 
strıdhan property of Musammat Parshad Kuer who ceased to be 
the owner of the property at the date of her deathand no rights 
could devolve upon the defendant by the rule of inheritance. 
The plaintiff was entitled to recover possession of the property 
with mesne profits from the defendant. 
Lalit Mohan Singh v. Chukkun Lal Roy, I. L. R., 24 Cal., 
834, referred to. R 
FIRST APPEAL from a decree of MAULVI MOHAMMAD TAQI 
KHAN, Subordinate Judge of Allahabad. 


Peary Lal Banerji and K. N. Laghate, for the appellant. 


Sir Tej Bahadur Sapru and Kamla Kant Verma, for the 
respondent. 


The judgment of the Court was delivered by 


WEIR, J.—This is a plaintiff's appeal arising out of a suit Wer, J. 
for proprietary possession of a village of the name of Sarai Aghi 
Chand alias Chandaukhi situate in pargana Sikandara of the 
district of Allahabad and for recovery of Rs. 500 on account of 
mesne profits for Kharif and Rabi 1331 Fasli. One Thakur 
Jagtamba Prasad Singh was the owner of the property in suit 
jointly with the plaintiff who was his son. The plaintiff isa 
Parihar Thakur. The defendant belongs to the Baghel clan. 
He is highly connected and belongs to the family of His High- 
ness the Maharajah of Rewah Jagtamba Prasad Singh had a 
daughter of the name of Musammat Pershad Kuer. He gave 
this daughter in marriage to the defendant in the month of June 
of the year 1915. On the 38th of May, 1918 Jagtamba Prasad 
Singh executed a deed-of-gift in favour of his daughter, certain’ 
recitals of which are material for the purpose of this appeal. He 
stated in this document :— 


“On the occasion of ‘“kanyadan”’ ceremony of my daughter, Musammat 
Parshad Kuar, I the executant had madea “sagkalap” of my zemindar1 
property of the value of Rs. 8,000, situate in mauga Sarai Aghai Chand 
alias Chandauki, pargana Sikandra, district Allahabad, but the deed of 


gift could not be executed up to this time’’...... .e. “I have made a 
gift of a 16 anna gemindarı property bearing a jama of Rs. 443, situate 
in mauga Sarai Aghai Chand alzas Chandanki......in favour of Musam- 


mat Parshad Kuar, wife of Anmol Singh, resident of Patharhi, Rewah 
State, daughter of me, the executant. I have put the donee aforesaid in 
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possession and occupation of the property, lke myself, as my represent- 
ative. The vendee should remain in possession and occupation of the 
gifted property and enjoy the same as a proprietor. All the rights which 
I, the donor, had in the gifted property prior to the execution of this deed 
of gift have been transferred to the said donee from this date. Now I 
have ceased to have any right or share in the gifted zemzndarz property. 
The donee is the owner of the entire property. She can do whatever she 
may like with it??........e.eeeeeeeeee ee If Musammat Parshad Kuar, 
donee daughter of me the executant, begets any male issue, then that son 
will be the owner of the gifted property. If by chance she does not beget 
any male issue, then the gifted property shall revert to the family of me, - 
the executant”. 

Thakur Jagtamba Prasad Singh died in November, 1920, 

leaving the plaintiff the sole surviving member of the joint family. 
Musammat Parshad Kuar died on the 5th of December, 1922. 
She gave birth to no children by the defendant and left no male 
issue. Mutation of names was effected in favour of Musammat 
Parshad Kuar in pursuance of the deed of gift. Upon the death 
of Musammat Parshad Kuar, troubles, arose in the court of reve- 
nue in connection with the mutation of names. The plaintiff’s 
name was ordered to be mutated by the Assistant Collector, on 
the 31st of May, 1923. The Collector however reversed that 
order and directed the name of the defendant Anmol Singh to be 
brought upon the revenue record by his order, dated the 17th of 
August, 1923. This order was confirmed by the Commissioner, 
on the 27th of November, 1923. 
. This suit was commenced on the 31st of May, 1924. The 
deed of gift was attacked on a variety of grounds. The plaintiff 
urged that the document had not been properly attested, that 
mauza Chandauki was the joint ancestral property of the plaintiff 
and Thakur Jagtamba Prasad Singh, that the latter was not 
competent to donate the property to his daughter, that the docu- 
ment had never been enforced, and that in any case the plaintiff 
was entitled to recover possession of the property under the terms 
of the deed-of-gift as Musammat Parshad Kuar had died without 
‘leaving any male issue. 

An ex parte decree was passed against the defendant on the 
30th of September, 1924, but this decree was set aside by the 
order of the court dated the 9th of January, 1925 and the case 
was restored to its original number. 


The defendant contested the suit on the ground that the 
plaintiff's father had made a sankalap of the property in contro- 
versy at the time of the kaxyadan ceremony by way of dowry to 
the defendant and not to Musammat Parshad Kuar, that the deed 
of gift had been executed in continuation of the said transaction, 
that since the sazkalap and the deed-of gift aforesaid the defend- 
ant and his wife had remained in proprietary possession of the 
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property, and that the condition in the deed of gift that the 
property was to revert to the famıly of Jagtamba Prasad Singh, 
if Parshad Kuar died without begctting and leaving any issue, 
was inserted into the deed-of-gift without the knowledge or con- 
sent of the defendant and his wife and that the said condition 
was not binding or enforceable. The learned Subordinate Judge 
found that the property was joint ancestral property of the 
plaintiff and his father, that the property was gifted by way of san- 
kalap to the daughter, Musammat Parshad Kuar, on the occasion 
of the marriage and not to the defendant, that Jagtamba Prasad 
Singh was competent under the Hindu law to make this gift 
in favour of his daughter, which was of a reasonable portion of 
the joint ancestral property, that the gift made at the time of the 
sankalap was absolute and conferred an absolute title upon the 
daughter, that the deed of gift dated the 8th of May, 1918 was 
duly attested by witnesses, that the gift was given effect to from 
the date of the sazkalap and the donee had remained in posses- 
sion of the property through her father, Jagtamba Prasad Singh; 
that Jagtamba Prasad Singh was not competent to insert a 
condition in the deed of gift that the property was to revert to 
his family on the happening of a particular contingency, namely, the 
death of Musammat Parshad Kuar without leaving an issue, that 
the said condition was insertéd into the deed of gift without the 


knowledge of the donee, who was a minor and of her husband ' 


Anmol Singh, the present defendant and that the marriage of 
Musammat Parshad Kuar having been made in the approved form, 

. the property in suit was the stv¢dhan of Musammat Parshad Kuar 
and her husband was the heir to this property under the Mitak- 
shara law On these findings the learned Subordinate Judge 
dismissed the plaintiff’s suit. 

The evidence as to the attestation of the document is very 
meagre and unsatisfactory but the learned counsel for the appel- 
lant does not assail the finding of the learned Subordinate Judge 
that the document was duly attested. He also does not impugn 
the deed-of-gift upon the ground that the father was not com- 
petent to donate a portion of the joint ancestral property in. 
favour of his daughter on the occasion of her marriage. He 
challenges the finding of the learned Subordinate Judge that the 
sankalap of the property in suit was made by Jagtamba Parshad 
Singh to Musammat Parshad Kuar at the time of the nuptials. We 
have been taken through the statements of the plaintiff's witnes- 
ses, Banspati Singh, Samarjit Singh, Krishna Pal Singh, Baijnath 
Singh and Sheo Sahai Lal. They are unanimous in stating that 
the property was not gifted to the daughter at the time of the 
kanyadan ceremony but was giver at the time of the gauna cere- 
mony which took place about three years later. The learned 
Subordinate Judge has given excellent reasons for disbelieving 
the statements of these witnesses. There does not appear to be 
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any reason whatsoever for doubting the correctness of the state- 
ment contained in the deed of gift that Jagtamba Prasad Singh had 
made a sankalap of his property on the occasion of the kanyadan 
ceremony of his daughter. - We uphold the finding of the court 
below that the gift was initially made by way of saxkalap at the 
time of the nuptials and not at the time of the gauna ceremony to 
Parshad Kuar. Itis next urged that no valid title could pass to 
the donee by a mere saxkalap of the property at the time of the 
kanyadan ceremony. The learned Subordinate Judge was of 
opinion that the gift by way of saxkalap was a nuptial gift under 
the Hindu law and as such it was not liable to resumption or 
revocation. There appears to be some confusion of thought under- 
lying this argument. The law relating to immovable property 
affecting Hindus is embodied in Chapter VII of the Transfer of 
Property Act. Section 129 of the Transfer of Property Act pro- 
vides 


“that nothing in this chapter” .... .....:......... Shall be deemed to 
affect ........ Save ‘‘as provided by section 123, any rule of Hindu.... 
Ponas law”. 
Section 123 provides 
“that for the purpose of making: a gift of immovable property the 
transfer must be effected by a registeted instrument signed by or on 
~ behalf of the donor and attested by at least two witnesses ”. 


The provision of the statute is mandatory and imperative; and 
it follows that no gift of immovable property can be made except 
by -means of registered instrument signed by or on behalf of 
the donor and attested by at least two witnesses. A gift by 
way of sankalap therefore could not operate as a valid gift of 
immovable property. It could not divest the donor of his pro- 
prietary rights in the property or clothe the donee with any 
title to the same. Jagtamba Prasad Singh must, in the eye of 
law, be taken to have continued to remain the owner of the 
property in dispute right up to the date when he executed the 
deed of gift, dated the 8th of May, 1918. Before that date the 
donor had not handed over to the donee an instrument of gift 
duly executed and attested and the mere fact of the gift of the 
property having been made directly or constructively and been 
accepted by the donee at the time of the nuptials did not. confer 
an absolute title of the property upon the donee. The learned 
Subordinate Judge has erred in law in holding that the sanxkalap 
itself constituted an absolute gift ofsthe property to the donee 
and that the subsequent deed-of-gift executed and registered on 
the 8th of May, 1918 contained a revocation clause. If Jagtamba 
Prasad Singh was, on the date’ of the execution of the deed of 
gift, the owner of the property, as we hold that he was, he was 
competent to transfer the property absolutely to the daughter 
with a condition super-added that on the happening of a certain 
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contingency, the estate was to revert to his family. There is CiviL 
nothing in law to prevent the donor from bestowing an absolute T928 
estate upon the donee and adding a defeasance clause that on — 
the happening of a specified uncertain event the estate was to HIRA MANI 


cease or terminate. Section 28 of the Transfer of Property Act et 
provides that ANMOL 
SINGH 


‘on a transfer of property an interest therein may be created to accrue 
to any person with the condition supei-added that in case a specified Wear, J. 
uncertain event shall happen, such interest shall pass to another person ss 


or that in case a specified uncertain event shall not happen such interest 
shall pass to another. person ”. 


This section evidently gives statutory recognition in India to 
those executory interests which in English law are known as 
executory devises if contained 
tina will and, before the Statute of Uses was repealed, were called 
springing or shifting uses,if such estates were created in real property 
by deed”. 
It has been held by the Privy Council in Kristoromoni Dasi 
v. Krishna Bahadur (+) that 
“it is competent to a Hindu in making his will to make a provision that 
the estate which he creates and gives to the recipient of his bounty may 
be divested or defeated by something which takes place after”. 


The limitations within which the rule is to operate have been 
discussed at length in this case. There can be no doubt that the 
rule is as much applicable to gifts as it is to wills. This-view is 
supported in principle by the decision in Sveemutty Soorjee Money 
Dossee v. Denobundoo Mullick(’) and their Lordships ruled that 
the title of a particular donee was defeasible upon the event of 
his death without leaving any son or son’s son then living. The 
case of Lalit Mohan Singh v. Chukkun Lal Roy(*) does not 
appear to be a case in point because their Lordships refused to 
consider the effect of the gift over, because the contingency 
upon which the property was limited to go over had not happened 
and might not occur at all. 


It was within the power of Jagtamba Parshad Singh to provide’ 
a defeasance clause in the deed of gift. He was the owner of the 
property on the 8th of May, 1918 when the deed of gift was 
executed. It was within his competency to insert the defeasance 
clause-in the instrument and the consent of the donee was not 
necessary to validate the said clause. We cannot believe for.a 
moment the defendant’s story that he or the donee knew nothing 
about the defeasance clause in the instrument of gift. A registered 
instrument had been executed and «the instrument must have been 
put into the possession of the donee and her husband. The original 
document has not been produced by the defendant in this case. 


(1) I. L. R., 16 Cal., 383 at 392 
(2) 9 Moo. I, A., 123. 
(3) I.L. R., 24 Cal., 834. 


CIVIL 





1928 





HIRA MANI 
SINGH 
e U 
ANMOL 
SINGH 


Wear, J. 


950 HIGH COURT [A. L. J. R 


This is a matter -which appears to us to be not without some 
significance. We hold that the donee and her husband were 
aware of the terms of the document and it did not in any way 
affect the validity of the defeasance clause whether they knew 
the same or they did not. The learned counsel fcr the respondent 
repudiates the finding of the trial court that the original gift made 
at the time of the sankalap was not to the daughter but to her 
husband, the defendant. A number ot witnesses have been 
produced by the defendant to prove this. They appear to us to 
be the creatures of the defendant. Most ot them were not even 
present at the time of the nuptials. There is a clear recital in the 
deed of gift that sankalap was made to the daughter. The gift 
was followed by mutation in favour of Musammat Parshad Kuar. 
The profits of the propeity were paid to her during her life-time, 
Upon the death of Musammat Parshad Kuar, the defendant 
applied for mutation, not in his own right but as heir to and 
successor of Musammat Parshad Kuar. We have not the least doubt 
about the correctness of the finding of the learned Subordinate 
Judge that the gitt by way of saxkalap was made to Musammat 
Parshad Kuar and not the defendant. 


The learned counsel for the respondent contends that even 
though no formal instrument of gif was executed and registered 
simultaneously with, ora short time after the sankalap of the 
property at the £anyadan ceremony, the donee was immediately 
put into possession of this property and that, inasmuch as the 
property was transferred absolutely at the time of the sankalap 
without any conditions whatsoever as to defeasance, a complete 
title passed to the donee under the doctrine of part performance 
There can be no doubt that 

“equity will in certain cases support a transaction clothed imperfectly 

in those legal forms to which finality attaches after the bargain has been 

acted upon’’. 


The plea as to part peformance was not raised in the written 
statement nor argued before the trial court. Under section 37 of 
the Bengal N. W. P and Assam Civil Courts Act, the courts in 
these provinces are to adjudicate according to justice, equity and 
good conscience, where there is no law governing the case. A 
Positive enactment of law such as is contained in section 123 of 
the Transfer of Property Act cannot be ignored or overridden 
by a rule of equity. * The doctrine of part performance moreover 
is an extension of the rule of estoppel, which may form a valid 
plea to resist an action in which the title of the defendant was 
not founded upon a completed contract. Where there is a mere 
executory contract, the remedy of the party aggrieved is by a suit 
for specific performance of the contract instituted within the 
period of limitation. In the case of a completed contract where 
all the formalities required by law have been ‘duly fulfilled, the 
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case of the party rests upon a perfected title In between these two 
stages, comes part performance. This gives rise to certain rights 
which are higher than the rights arising under the contract and 
which fall short of the rights under a completed transfer. The 
learned counsel for the respondent has to face certain difficulties. 
Marriage under the Hindu law is not founded upon contract. 
It is one of the samskars; and its validity rests upon the 
performance of certain sacramental rites. The doctrine of part 
performance, which has in certain English cases been applied 
to pre-nuptial settlements in consideration of marriage, cannot, 
under the circumstances, be applied toa gift made by way of 
sankalap at the time of the marriage, which is a sacrament and 
not the outcome of acontiact. In Ram Gopal v. Tulshi Ram 
and Munshi Lal(’) decided by a full Bench of this Court on 
the 3rd of July, 1928,it has been held that, where without a 
registered instrument having been executed, the mere fact that 
mutation had taken place and possession taken by a party, the 
absence of registration cannot be cured by virtue of what is 
known ‘to English law as the doctrine of part performance. 
This decision is applicable to this case in principle. We hold 
that the -defendant is not entitled to remain in possession of 
this property in virtue of the doctrine of part performance. We 
hold that Jagtamba Prasad Singh was quite competent to gift the 
property to Musammat Parshad Kuar subject toa defeasance 
clause which was to be operative upon the happening of a certain 
contingency. As that contingency has happened in this case, the 
plaintiff is entitled to recover possession of the-property from the 
defendant together withmesne profits. The court below was in 
error in holding that the property was the s¢v?dhan property of 
Musammat Parshad Kuar at the date of her death. In view of 
the terms of the deed of gift Musammat Parshad Kuar ceased 
to be the owner of this property at the date of her death and no 
rights could devolve upon the defendant-respondent by the rule 
of inheritance. 


The result is that we allow the appeal, set aside the decree, 
of the court below and decree the plaintiff's suit for possession, 
and mesne profits with costs both here and heretofore. 

: Appeal allowed 
(1) -Sec. App. No. 1427 of 1925 
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FULL BENCH 


—_ 


RAMGOPAL (Plaintif) 
A VEVSUS 
TULSHI RAM AND ANOTHER (Defendanis)* 


Eutdence Act, section g1—Lfamily arrangement—Oral agreement, 


validity of—Terms of, reduced to form of document—Evidence in 


proof thereof, admissibility of, question of—Registration Act, 


section 49—Provtstons of —Petition referring to previous oral con- 


tract—Absence of regtsiration—-When document inadmissible in 
te 

evidence— Doctrine of part performance ’?—Cannot override post 

tive rules of law of Transfer of Property Act. 


A binding family arrangement dealing with immovable pro- 
perty of the value of Rs. roo and upwards can be effected by 
an oral contract but where the terms of such an oral agreement 
are reduced to the form of a document within the meaning of 
section gt of the Evidence Act, no evidence in proof thereof is 
admissible except the document itself. The question whether 
a petition in which reference is made to a previous oral agree- 
ment of -this description was intended to be such a document 
or, on the contrary, the referemce was for the purpose of con- 
veying information to the court, is one of fact. If the petition 
be intended to be such a “ document ” ıt may be inadmissible 
in evidence under section 49 of the Registration Act for want 
of registration. If the petition was for purposes of information 
only, it can only be used as a piece of evidence and could not 
be a document of title. 


Doctrine of part_ performance cannot override the positive 
rules of law embodied in the Transfer of Property Act. 


Where it has been found that there is no legally binding oral 
family arrangement, or that the arrangement, though reduced 
to writing with the intention that the document should be the 
document of title, cannot be proved for want of registration, 
and where no question of estoppel arises, the mere facts that 
mutation has taken place and that possession has been taken, 
cannot remedy, by virtue of what is known to English law as 
the doctrine of ‘‘part pertormance’’, the absence of registration. 


SECOND APPEAL from a decree of V. E. HUSSEY ESQ., 


District Judge. óf Meerut, confirming the decree of MAULVI 
MOHAMMAD AQIB NOMANI, Munsif of Meerut. 


Peary Lal Banerji, for the appellant. 

Ram Nama Prasad, for the respondents. 

The judgment of the Courtewas delivered by 

Boys, J.—This case has been referred to this Full Bench for 


determination of certain questions relating to the law governing 


* S. A. No. 1427 of 1925 
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“ family arrangements ”. On “the death of one Nathua`in the 
first quarter of the year 1924, an application for mutation was 
made by Ramgopal, the present plaintiff-appellant, a first cousin 
of Nathua. On the 31st March, 1924 objections were filed by 
Tulshi Ram, Munshi Lal and Duli Chand, grandsons of Ram- 
gopal’s great-uncles. Their objection took the form of an allega- 
tion that Ramgopal’s father had been adopted into another 
branch of the family and Ramgopal had, therefore, lost all right 
to Succeed to Nathua’s property. On 24th April, 1924 Ramgopal 
and the three objectors, by a joint application, stated that they had 
arrived at a compromise and asked for mutation to be made in Ram- 
gopal’s name as to I/ 3rd, in the names of Tulshi Ram and Munshi 
Lal as to 1/3rd, and in the name of Duli Chand as to the remain- 
ing 1/3rd, and on 3rd May, 1924, order was made accordingly. 
On August 6th, 1924 Ramgopal filed a suit against Tulshi Ram, 
Munshi Lal and Duli Chand, defendants 1, 2 and 3 respectively, 
claiming the whole property. Duli Chand did not contest the suit 
but supported the plaintiff's claim. Munshi Lal, defendant No. 
2,also put in no appearance, but apparently left his brother 
Tulshi Ram, defendant No. 1, to contest the suit. Ramgopal’s 
father’s adoption was again pleaded but was held by both the 
lower courts not to have been established. Both Courts, how- 
ever, held that there had been a family arrangement which was 
binding, and, therefore, while a decree was passed in favour of 
the plaintiff as -regards the 1/3rd of Duli Chand, the suit was 
dismissed as regards the 1/3rd which had been allotted to Tulshi 
Ram and Munshi Lal. The appeal to this Court came before 
a single Judge who referred it toa Division Bench and that 
Bench has referred to this Full Bench the three following ques- 
tions :— 

“ (1) Whether in India, where the Transfer of Property Act is in 
force, a family arrangement dealing with immovable property of the value 
of Rs. 100 and upwards, can be effected by an oral contract ? 

(2) If the oral contract be followed bya joint petition in a mutation 
court, containing the terms of the settlement, in the shape of a request 
to the Court to record the names of the parties in a particular manner, 

_ whether that petition, being dn unregistered document, may be treated as 
substantive evidence of the terms of the settlement? ' 

(3) If mutation of names takes place in terms of-the joint petition 
and possession is taken under it, whether before the possession of the 
defendant has lasted for the space of 12 years, the rightful owner is 
precluded from claiming the property to which he is entitled, it being 
assumed that no question of estoppel by conduct arises against him ” ? 

(This third question we have re-drafted in the form set out by 
us later at the place where we afiswer it) 


_ The answer to the first question: “ Whether in India, where 
the Transfer of Property Act is in force, a family arrangement 
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dealing with immovable property of the value of Rs. 100 and 
upwards, can be effected by an oral’ contract ?” depends upon 
whether a family arrangement may be said to constitute a 
transfer of . property within the meaning of the Transfer of 
Property Act. Section 9 of the Transfer of Property Act lays 
down that a transfer of property may be made without writing 
in every case in which a writing is not expressly required by law. 
The only form of transfer dealt with in the Transfer of Property - 
Act, within the limits of which it can be suggested that a family 
arrangement comes, is transfer by exchange. Section 118 of the 
Transfer of Property Act says : 
“ When two persons mutually transfer the ownership of one thing for 
the ownership of another, neither thing nor both things being money 
only, the transaction is called an exchange ’’, 


We have, therefore, to determine whether by a family arrange- 
ment dealing with immovable property there is any transfer of the ° 
ownership in certain property for the ownership of certain other 
property. It is only necessary to mention some of the cases 
on this point to which we have been referred. In T; rig ge y. 
Lavatlee (*) 


it was said that a compromise 
“fis an agreement to put an end to djsputes and to terminate or avoid 
litigation, and in such cases, the consideration which each party receives 
is the settlement of the dispute; the real consideration is not the sacri- 
fice of a right but the abandonment of a claim ”. n f 
In Rani Mewa Kunwar-v. Rani Hulas Kunwar('), it was said :7 
“The compromise is based on the assumption that there was an an- 


tecedent title of some kind in the parties and the agreement acknowledges 
and defines what that title is’’, 


` We may pause here to note that this definition of the basis of 
a compromise only of course covers cases in which the title to all 
the property covered by the family, arrangement was in doubt. 
Where any property in regard to which there was no doubt as 
between the parties that its ownership rested in one of the 
parties is brought within the scope of the family arrangement 
and is allotted to one of the other parties, it may be that gua 
that property there would be a transfer of ownership. But no 
such consideration arises in the present case. In Khunnd Lal y. 
Gobind Krishna(*) their Lordships said at page 367: 


“Each one relinquishing all claim in respect of all property in dispute 
other than that falling to his share, and recognising the right of the 
others as they had previously asserted it to the Portion allotted to them 
respectively. It was in this light, rather than as conferring a new distinct 


(1) [1863] 15 Moore’s P. C., 240 (292) ; Law Times Reports, Vol. 8, 
N.S , 154 (155, Col. 2) 
(2) [1874] 1 I. A., 187313 B. L. R., 312 
(3) [r911] I. L. R., 33 All, 356, P. Œ. 
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title on each other, that the parties themselves seem to have regarded the 
arrangement ”' ; 


And their Lordships again re-asserted the proposition which 
we have just quoted from Rani Mewa Kunwar v. Rani Hulas 
Kunwar. In Hiran v. Sohan (+) their Lordships said : 

“ A compromise of this charatter is, in no sense of the word, an aliena- 
tion by a limited owner of the family property but is a family settlement in 
which each party ‘takes a share of the family property by virtue of the 
independent title which is, to that extent and by way of compromise, 
admitted by the other parties ’’. 


These pronouncements of their Lordships of the Privy Council 
are sufficiently clear to put it beyond doubt that in the usual 
type of family arrangement in which there is no question of any 
property, the admitted title to which rests in one of the parties, 
being ‘transferred to one of the other parties, there is no transfer 
of ownership such as is necessary to bring the transaction within 
the definition of “ exchange” in section 118 of the Transfer of 
Property Act. 


We hold, therefore, that a binding family arrangement of 
this type may be made orally. 


While, however, this is the law, the extreme undesirability, 
except in the most simple caSes, of leaving such an arrangement 
to be founded on an oral agreement is manifest. Cogent evidence 
of such an oral agreement would obviously be necessary and 
any party who is interested in such an agreement being upheld 
and yet does not insist upon a written instrument, duly registered 
where the value is Rs. 100 or upwards, clearly omits to do at 
his peril. 

The next question is stated to us as follows :— 

‘If the oral contract be followed by ajoint petitionin a mutation 
court, containing the terms of the settlement, in the shape of a request 
to the court to record the names of the parties in a particular manner, 
whether that petition, being an unregistered document, may be treated as 
substantive evidence of the terms of the settlement ’’? 


This question states a particular case, one of a type of very” 


frequent occurrence in one form or another. We thought it 
desirable, therefore, to consider the question in a wider aspect. 
Having determined that a binding family arrangement may be 
made by a purely oral agreement we will,next consider if the 
whole or part of the terms of an arrangement, dealing with pro- 
perty of the value of Rs. 100 or upwards, is found to have been 
put into writing in one form or another, but the writing has 
not been registered, is the writing admissible in evidence, and, 
if so, for what purposes and to what extent, if at all, is the 
arrangement binding. 


(1) [1914] 18 C. W. N., 929 (P. C.) 
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CIVIL We have been referred toa number of cases, but most of 
1928 them, as is inevitable, deal with a particular set of facts, much 
ees as does the particular second question referred to us. As we 
RAMGOPAL are, however, of opinion that there is nothing in those cases 
a a which conflicts with our view of the Jaw as appearing in section 
e RaM- Q10f the Evidence Act and sections 17 and 49 of the Regis- 
a tration Act, we do not think it necessary to refer particularly to 
Boys J’ those cases. 


Section 91 of the Evidence Act declares that 


“ when the terms ofa contract ...... have been reduced to the form 
of a document ...... no evidence shall be giveriin proof of the terms 
of such contract ...... except the document itself ...... ? 


The questions arise here :— 
: © (1) Does the arrangement amount to a contract? 
(2) Was the matter “ reduced to the form of a document”? 


If it was a contract and its terms were reduced to the form 
of a document, then where the value of the subject-matter was 
Rs. 100 or upwards, by section 17 of the Registration „Act, 
registration was compulsory. 


By section 49 of the Registration Act no document required 
by section 17 to be registered sĦall, unless it has been regis- 
tered, affect any immovable property comprised therein, or be 
received as evidence of any transaction affecting such property. 


That a family arrangement is based on contract we have no 
doubt. It may be, and no doubt is,a transaction to which 
certain considerations apply which do not apply to many other 
contracts, but it is ‘an agreement enforceable by law and is 
therefore at least a contract. 


Whether the terms have been “reduced to the form ofa 
document” is a question of fact in each case to be determined 
upon a consideration of the nature and phraseology of the 
writing and the circumstances in which and the purpose with 
which it was written. For instance: 5 


(a) If the terms were merely quoted in a letter by one party 
to a friend, this would not constitute a “ reduction to the form 
of a document”, a phrase which connotes the idea that the oral 
agreement is being formally recorded in a document with the 
intention that it shoyld be evidenced by that document. ? 


(4) If the oral arrangement is followed immediately or after 
an interval (shorter or longer) by a petition in court containing 
a reference to the arrangement (either a mere reference to the 
fact of there having been an artangement, or a partial or complete 
setting out of the terms, with or without a declaration of an 
acceptance of and intention to be bound by those terms), the 
question whether the reference was merely for the purpose of 
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- informing the court or was dictated by a desire to make formal GIVIL 
record of the arrangement to be evidenced by the document, will 1928 
have to be determined on the facts of each case. — 

; ‘ RAMGOPAL 
We emphatically refuse to suggest the weight to be attached 5 


to any particular fact. In one case it may be that a statement TuLsuI 
in such a petition as that we have mentioned in the second in- Rame 
stance that we have given, to the effect that the parties have Boys, J. 
agreed or do agree to be bound by the terms set out, may appear 
conclusive as indicating their intention that that petition should 
constitute the formal record of the arrangement. In another case 

it may be that there is independent evidence proving beyond 

doubt the express intention of the parties that subsequent to that 
document there should be executed a formal instrument which 

the parties will duly register, which would show that no final 
settlement had been arrived at. The value in either case to be 
attributed to the particular statement may be wholly different. 

It will be for the Court to consider all the facts striking and im- 

portant or otherwise and to allot them their due weight. 


If after weighing all the facts the Court has arrived at the 
conclusion that the terms of the arrangement were not “reduced 
to the form of a document” for the purpose of recording the 
arrangement, then registration would be unnecessary, the docu- 
ment not purporting to declare, etc., any title. It would not, 
therefore, by virtue of section 49 of the Registration Act, be 
rendered inadmissible in evidence. 


But, ex hypothesi, not being a document of title, it cannot be 
used as a document of title; it can only be used as a piece of 
evidence, e. g., as corroborative of other evidence or as an ad- 
mission of the transaction or as showing or explaining conduct. 
As to the worth of such a document in evidence we need only 
say that it is for the Court to determine its worth, but, in view 
of the absence of a formal registered instrument where the cir- 
cumstances are such that a formal instrument might be expected, 
the admission of the transaction or the conduct evidenced by 
the document may, in the absence of other evidence, be quite. 
inadequate by itself to prove that the parties had come to a final 
arrangement intended to be binding on them. 





If it has been found that the arrangement was reduced to the 
form of a document for the purpose of formally recording the 
arrangement and though the value is of Rs. 100 or upwards, it 
was not registered, the absence of registration makes ‘the docu- 
ment inadmissible in evidence and is fatal to proof of the arrange- 
ment indicated in the document. + f 


The third question which was formulated as set out at the 
beginning of this judgment may, in the light of the answers al- 
ready given, be re-stated thus :— 
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“ Where it has been found that there is no legally binding oral family 
arrangement, or that the arrangement, though reduced to writing with the 
intention that the document should be the document of title, cannot be 
proved for want of registration, and,where no question of estoppel arises, 
can the mere facts that mutation has taken place and that possession has 
been taken remedy, by virtue of what is known to English Law as the 
doctiine of ‘part performance’, the absence of registration”? 


We have to assume for the purpose of answering this question 
that there is no valid family arrangement which binds the parties 
and no legal title in law vests without a registered document, and 
under which possession has been taken ; for we have held above 
that; to effect a family arrangement, under the present law pre- 
vailing in India, it is not necessary to execute a formal document. 
Where the family arrangement has been acted upon, by the 
parties taking possession, in pursuance of it, the question formu- 
lated in question No. 3 will never arise. The possession in that 
case, of a party, would be lawful and no question of “ the right- 
ful owner ” will ever arise. The question therefore presupposes 
that there is no valid compromise or family arrangement binding 
on the parties, and yet, by mutual agreement, the parties have 
taken possession and, after the party who is not legally entitled 
to the property has been in possession for some time, the rightful 
owner brings a suit for possession, there being nothing in the 
whole transaction to estop him from maintaining the suit. The 
answer to such a question can only, be.in the negative. 


The present case is very similar to the-case of Chokhey 
Singh v. Jodh Singh È). 

In that case, on the decease of a Hindù, his brother and the 
sons of another brother, who predeceased the deceased, made a 
joint application to the revenue court in the following language:— 

“Jodh Singh, own brother of the deceased, is in possession of half 
of the Aaggiat of the deceased, and Chokhey Singh and Gajraj Singh in 
equal shares, after deducting the jethans: right of ‘Chokhey Singh at the 
rate of 4 per cent., arein possession of the other half of his share. 

There is no other legal heir’ except the deponents. The mutation in 

respect of the deceased’s share in all the villages should be allowed and 

nobody has any objection thereto ”’. 

The courts in India and the Privy Council found as a fact that, 
in spite of this application in -the revenue court, there was no 
evidence which would indicate that there was a compromise be- 
tween the parties. The application stated that the parties, the 
brother on the one hand and the nephews on the other, were in 
possession of the property in equal shares (except a small share 
given to the uncle by way of ethan) that they were the only 
heirs of the deceased and that the property should be recorded 
accordingly: Their Lordships said that this mutation of names, 

(1) I.L. R., 31 All, 73 (P. C.) 
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by itself, conferred no proprietary title. In the opinion of their 
Lordships there was no bar to the plaintiff’s success and the 
plaintiff did succeed. It is noteworthy that the defendants had 
set up several pleas to defeat the plaintiff’s title. They were all 
enquired into and were all decided against the defendants. 


` The principle to be deduced trom the case of Chokhey Singh 
is that where there is no binding agreement acknowledging title, 
the mere fact that the contending parties agreed to divide the 
property in certain shares, for a time, did not preclude the rightful 
owner from claiming what was his due, in a court of justice. The 
only bar that might arise against the rightful owner would be 
one of 12 years’ adverse possession. Ex Aypothest there is no 
such bar in the question we have to answer. As already in- 
dicated, our answer therefore should be in the negative. In the 
course of the argument, the doctrine of part performance was 
relied upon as being an effective answer to the plaintiff’s claim 
and we proceed to discuss the same. 


The doctrine is sought to be applied in this way. It is said 
that if there be no valid compromise proved, the proceeding 
amounts to this that the rightful owner agrees, orally, that a part 
of his property should go to the other party and although a deed 
of transfer in writing and registered, would be necessary, the de 


fect is cured by the fact that possession is taken under the oral 
contract. 


The doctrine of part performance is a doctrine of equity 
evolved in England under the following circumstances. In the 
year 1677 the Statute of F rauds was passed in the following 
language :— 

“Section 4. No action shall be brought whereby to ate any executor 
or administrator upon any special promise to answer damages out of his 
own estate, or whereby to charge the defendant upon any special promise 
to answer for the debt, default or miscaniage of another person, or to 
charge any person upon any agreement made in consideration of marriage, 
or upon any contract or sale of lands, tenements or hereditaments, or any 
interest in or concerning them, or upon any agreement that is not to be 
performed within the space of one year from the making thereof, unless 
the agreement upon which such action shall be brought, or some memo- 
randum or note thereof shall bein writing, and signed by the party to he 
charged therewith or some other person Berne by him lawfully autho: 
rised ”. 

It will be noticed that this law did not nullify the contract 
The contract held good. The only obstacle that was created, in 
the way of the parties to the contract relating to land and other 
contracts, was that the contract could not be enforced in a court 
of justice. Anson in his “ Law of Contract” (Sixteenth Edition 
1923) at pp. 88 and 89 says: 


“It remains to consider what is the position of parties who have entered 
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into a contract specified in section 4 (Statute of Frauds), but have not 
complied with the provisions of the section. Such acontract is neither 
void nor voidable, but it cannot be enforced by action because it is 
incapable of proof’’. 
` The result of this enactment was that perfectly good contracts 
under which parties had taken possession could not “be enforced 
in law The courts of equity sought out means to relieve this 
difficulty on the theory that a statute to guard against fraud 
should not be allowed to'so operate as to’ encourage fraud. On 
this theory the courts of equity held themselves justified in tak- 
ing up the following position. - 

They said : 

" Very well, we cannot look into the contract for want of a written 
document, but there 1s no bar to a party proving the fact that possession 
has been taken or something else has been done in pursuance of the 
contract which is not in writing. We shall allow a party to show how 
possession came to be changed and in doing so the original contract will 
be discovered ”’. 

That this was the view taken of what was termed “‘ part per- 
formance” will be abundantly clear from the judgment in Maddi- 
son v. Alderson(*). Even in England the doctrine of part per- 
formance was acquiesced in withegreat reluctance. In the case 
quoted above, Lord Blackburn at page 489 remarked that the result 
of the introduction of the doctrine of part performance has been 
the addition of the following words to the Statute, wz. “or unless 
possession of land shall be given and accepted”. His Lordship 
remarked that if the matter had been ves integra, he would have 
refused to interpolate those words, but that the matter was not 
such, and, he Added: “ If it was originally an error, it is now, 
I think, a communis error and so makes the law ”, 


It is not necessary, to understand the English doctrine of part 
performance clearly, to quote further cases decided in England on 
the point. The principal question which we have to answer is 
whether this doctrine, which is peculiar to English law, can be 
introduced in India having regard to its peculiar laws. 


The case of Mohammad Musa v. Aghore Kumar Ganguli (°) 
has been very often relied on to show that their Lordships of the 
Privy Council were prepared to extend this doctrine to India. 
There can be no doubt that their Lordships, in the course of the 
decision of the cast, did mention this doctrine and did say that 
they did not think that there was anything either in the law of 
India or England inconsistent with the doctrine laid down in 
the case of Maddison v. Alderson quoted above. But their 
Lordships did not decide the case on the ground, of part per- 
formance, and must be understood to have laid down that where 
writing is necessary for the purpose of proving a contract in 

(1) L. E., 8 App. C., 467 (2) I. L. R., 42 Cal., 901 
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a court of law, the defect of its absence may be cured if that 
contract has been acted upon, provided’ the validity of the con- 
tract itself did not depend on the writing. That case is as fol- 
lows :— i 


Before the Transfer of Property Act came into force, a 
certain mortgagee and mortgagor agreed that the mortgage 
should be extinguished and the mortgagee should become the 
owner of a part of the mortgaged property. The mortgagor 
having thus obtained possession over a portion of`the mort- 
gaged property, transferred the same. No body questioned the 
transaction for 30 to 40 years. Then a legal representative of 
the original mortgagor claimed redemption. The terms of the 
agreement arrived at between the mortgagor and mortgagee 
had been incorporated into an application of compromise and had 
been incorporated in the decree. The High Court of Calcutta 
were of opinion that the two together were sufficient to establish 
that the mortgage had been extinguished. Their Lordships of 
the Privy Council themselves said at page 814 of the report : 

“It is impossible to read the raginama without concluding that the 
mortgage debts were to be thenceforward for ever extinguished, that the 
property itself was to be divided among the parties (mortgagor and mort- 
gagee) ın specific shares and with regard to one share it was to become, 
and to be dealt with by ‘Khodajanessa as her separate property disbur- 
dened of debt”. š 


The compromise was made a rule of the court and the decree 
effectually defined the rights of the parties. Their Lordships 
were pressed with the contention that no written conveyance in 
favour of the mortgagee had been executed by the mortgagor. 
Their Lordships pointed out that the transaction took place 
before the Transfer of Property Act was passed, and no written 
“conveyance was necessary. After having said so, their Lord- 
ships proceeded to remark that “even if a transfer in writing had 
from a conveyancing point of view been omitted”, their Lordships 
were of opinion that that fact would have been unavailing to 
the appellants (plaintiffs). The grounds given were that the 
compromise had been acted upon and parties had parted with the 
properties given to them by the compromise. Leaving aside the 
ambiguity of the expression ‘from a conveyancing point’ of view 
it is clear that their Lordships had in mind the requirement of a 
writing for a transfer and not such stringent provisions as that 
of a necessity of registration. 


The question that we have to answer is, whether having 
regard to the law enacted in the Transfer of Property Act, is it 
open to say that where a transfer could be effected only bya 
registered document, the doctrine of part performance can be 
brought into play in order to establish the transaction without 
the production of the required document? For example, if twa 
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parties agree on an exchange of immovable properties of the 
value of more than Rs. 100, can it be said that the mere fact 
that the parties have taken possession of each other’s property, 
will pass title without a title deed, which must under the law be 


`In writing and registered ? 


We need hardly repeat that in the casé of the Statute of 


Frauds in England, the contract itself is good and valid and passes 


title. In India no title passes whatsoever, where it is compulsory 
to have a registered document to pass title. ‘The conditions, 
therefore, in India and England are not identical. <A rule of 
equity can never be put forward to annul a positive enactment. 
There may be cases where a plaintiff seeking to recover property 
over which he has delivered possession to the other party, may 
be defeated on the ground of personal estoppel, although his title 
to the land remains intact. But that is because of the personal 
2stoppel and not because the plaintiff has no title, having lost 
it on account of the doctrine of part performance. 


Under the United Provinces Tenancy Act of 1901 (now 
repealed) , a mortgage of occupancy holding was declared to be 
illegal. People however were accustomed to make usufructuary 
mortgages of their occupancy holdings ‘under a misconception of 
law. Where any such mortgagor’ brought à suit to recover his 


` occupancy holding from the mortgagee’ on the ground that the 


mortgage was illegal, the plaintiff was always granted his relief, 
but on the equitable condition that he restored the money he 
had taken from the defendant mortgagee. In a case like this, the 
plaintiff could succeed only if he was in a position to restore the 
benefit he had received under the illegal or incomplete transaction. 
On the other hand, where the plaintiff is not in a position to 
restore the advantage, the courts in India, being courts both of 
law and equity, would not allow the plaintiff to succeed. To go 
back to the illustration of an exchange of property without a 
deed of exchange, the properties being worth Rs. 100 or more, 
let us suppose that the plaintiff has sold away the property which 
he himself got from the defendant in exchange of his own pro- 
perty. Although for want of a title deed the defendants’ title 
is incomplete and heis bound to hand over the property to the 
rightful owner, the plaintiff, the rightful owner,- being unable to 
return the defendant’s property to him would not be granted any 
relief. A case like*this arose in this Court and is reported in - 
Salamat v. Mashalla (*). Walsh, J. decided the case against 
the plaintiff on the doctrine of part performance, but the other 
learned Judge, Piggott, J., held that the plaintiffs, although they 
could still call themselves the é6wners of the property, were bound 
by the agreement not to eject. The true answer however to the 
plaintiff’s case was that he was not in a position to restore the 
(1) 16 A. L. J. R, 98; S. C. I. LR., go All., 187 
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‘property. Piggott, J. was not prepared to extend the doctrine of CIVIL 
part performance to this country having regard to the law pre- 1928 
vailing in India. This case in I. L. R., 40 All., was followed by — 
Walsh and Ryves, JJ. in this Court in the case of Kunti v. Gajraj RAMGOPAL 
Tewari (+), reversing a Judge of this Court in a Letters Patent TyLsHI 
Appeal. RAM 


So far as this Court is ree we have only the views of Boys, J 
two learned Judges,’ Walsh and Ryves, against the views of an- 
equal number of Judges, Piggott and Gokul Prasad, JJ. 


To go back to the principle governing the doctrine of part 
performance,’ we have to see, where there is no personal estoppel 
against the plaintiff’s success, whether he should be shut out on 
the ground of “ equities” although those equities might go in 
the teeth of the law. Under the Bengal N. W. P. and Assam 
Civil Courts Act, the Courts in the province of Agra are to act 
“according to justice, equity and good conscience, where there 
is no law governing the case ”. (section 37). On express enact- 


ment, therefore, rules of equity will not come in to override the 
“law. 


Now we propose to examine cases decided by their Lordships 
of the Privy Council after the case of Muhammad Musa 
The doctrine of equitable mortgage or mortgage by deposit of 
title deeds is essentially a creation of rule of equity and is a 
‘part of the doctrine of part performance. Williams in his famous 
book on Real Property (24th Edition, 1926) says at page 685: 

‘“ Notwithstanding this stringent provision of the statute of frauds 
to the contrary, it was held by acourt of chancery that such a deposit 

(of title deeds) even without writing, operated as an equitable mortgage 

of the estate of the mortgagor in the lands comprised in the deeds ” 

Although this is the state of English Law, their Lordships 
of the Privy Council refused to apply the same, in a case from 
India. In the case of Mul Raj Khatau v. Vishwanath (°) a 
certain person borrowed money from the defendant and as secu- 
rity, handed over his policy of life insurance to him. A rival 
creditor, later on, obtained an assignment of the policy by an. 
instrument in writing. The question arose, which of the two 
creditors had the better title. The High Court of Bombay 
decided, on appeal from the trial court, that the party holding 
the policy had acquired a charge by way of equity over the 
money payable under it. The Privy Council held that the 
Bombay High Court were in error and that 

‘the error arose from the learned judges not having appreciated the 
positive language of the section (section 130 of the Transfer of Property 

Act which said that on execution 6f an instrument in writing the title 

would pass) which precluded the application in India of the principles 


(1) [1924] 22 A. L. J. R., 779 
(z) I.L. R., 37 Bom., 198 
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of English law on which they based their decision ’’. 


In the case of Maung Shwe Gov. Maung Inn (') their 
Lordships had to consider how far a mortgagee became the owner 
of the property in pursuance of an agreement of sale but with- 
out a sale-deed. The Chief Court at Burma applied the rules of 
English law and their Lordships remarked, 

‘In the English “Courts a contract for sale of real property, makes 
the purchaser the ownerin equity of the estate and from this principle 
it follows that where the rights as to payment of interest on purchase 
money are not regulated by the terms of the contract, the purchaser is 
deemed to be entitled to the rents and profits of. the property as from 
the time when he did take ar could safely have taken possession ........ 
The underlying principle has no application to the sale of real estate in 
Lower Burma, since by section 54 of the -Transfer of Property Act of 
1882 it is expressly provided that such a contract creates no interest or 
charge upon the land”. 


Their Lordships refused to apply the principles of equity 
prevailing in England in the teeth of positive enactment in India. 

A very recent case which went up before their Lordships of 
the Privy Council from the supreme Court of Ceylon is that of 
Arseculeratne y. Perera (°). It appears that under the law 
prevailing in Ceylon, no agreement for sale, transfer or mortgage 
of land could be effected except in writing, signed and attested - 
by a notary and 2 witnesses, and by section 21 no agreement 
of partnership “shall be of force or avail in law ” unless it is in 
writing and signed, and by section 22 it was enacted that nothing 
in section 21 was to exempt any instrument affecting land from 
being executed and attested as required by section 2. The 
parties entered into an agreement of partnership to work a' 
mine. They worked it together for four years and then aban- 
doned it. In a suit for dissolution of partnership and other 
reliefs the question arose, how far the doctrine of part perform- 
ance was available to the plaintiff, having regard to the fact that 
the deed of partnership was unattested. Their Lordships at 
page 179 said: 

‘‘ Both the case last cited and the doctrine of part performance have 
reference to section 4 of the English Statute of Frauds and as they have 
no application to the more stringent provisions of clause 2 of the ordi- 
nance by which an agreement as to land not duly attested by a notary and 
two witnesses is rendered of no force or avail in law”. 


From the later decisions of their Lordships of the Privy Coun- 
cil it would be abundantly clear that by their pronouncement in 
Mohammad Musa’s case their Lordships never meant that the 
positive rules of law contained, for example, in the Transfer of 
Property Act, might be overridden by the doctrine of part per- 
formance. 


-L. R., 44 Cal., 542, (P. C.) 
J] A. C., 173 
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We do not propose to examine cases decided in other courts. 
It would be sufficient to say that on the whole the Madras and 
Bombay High Courts are of opinion that the doctrine of part 
performance cannot override the provisions of the Transfer of 
Property Act as regards sale, mortgage, exchange, gift and lease. 
In the Calcutta High Court there are a few cases in which coun- 
tenance has been given to the doctrine of part performance, but 
on an examination of these cases it will be found that in some 
of the cases at least the plaintiff could not succeed on grounds 
of personal estoppel, and the cases could have been decided 
without calling into aid the doctrine of part performance. 


We hold that there is no bar to the rightful owner from claim- 
ing the property in the circumstances mentioned in the question 
and that the doctrine of part performance cannot be called into 
aid by the defendant. 


We would, therefore, return the reference with a statement 
of the following general propositions:— 


With reference to the first question 
1. A family arrangement can be made orally, 


2. If made orally, there being no document, no question of 
registration arises. . 


With reference to the second question 


3. If though it could have been made orally, it was in fact 
reduced to the form of a “document”, registration (when the 
value is Rs. 100 and upwards) is necessary. 


4. Whether the terms have been “reduced to the form of a 
document” is a question of fact in each case to be determined 
upon a consideration of the nature and phraseology of the writing 
and the circumstances in which and the purpose with which it was 
written. i 


5. If the terms were not “reduced to the form of a docu- 
ment”, registration was not necessary (even though the value is 
Rs. 100 or upwards); and, while the writing cannot be used as a* 
document of title, it can be used as a piece of evidence for what 
it may be worth, e. g , as corroborative of other evidence or as 
an admission of the transaction or as showing or explaining con- 
duct. 

6. If the terms were “reduced to the form of document” and, 
though the value was Rs. 100 or upwards, it was not registered, 
the absence of registration makes the document inadmissible in 
evidence and is fatal to proof of the arrangément embodied in the 
document. . 

With reference to the third question 
7. Where it has been found that there is no legally binding 
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oral family arrangement, or that the arrangement, though reduced 
to writing with the intention that the document should be the 
document of title, cannot be proved for want of registration, and 
where no question of estoppel arises, the mere facts that muta- 
tion has taken place and that possession has been taken cannot 
remedy, by virtue of what is known to English law as the doctrine 
of “part performance”, the absence of registration. 


With these answers let the reference be returned. 


Reference answered 


FULL BENCH 


JOTI PRASAD AND ANOTHER (Decree-holders) 
VEVSUS 
SRICHAND AND ANOTHER (Judgment-debtors)* 


Civil Procedure Code, Order 21, rule 2—Decree-holder certifying 
payment— What amounts to— Whether payment can be certified in 
the execuiton applicaiion—Period of limitation for—Compromise 
decree—Directing payment by instalment—Balance becoming due 
in case of default—Limitation Act,eAritcle 182, clause 7—Whether 
applicable. 


There is no period of limitation applicable to a decree-holder 
certifying the payment under Order 21, rule 2 of the Code of 
Civil Procedure nor need such a payment be certified before a 
decree will become time-barred if the payments sought to be 
certified be ignored. There is no special method for certifying 
a payment and a statement of payment made by the decree- 
holder in the execution application satisfies the requirements 
of Order 21, rule 2, sub-rule 1 and permits him, if challenged, 
to prove that the paymént was in fact made. A statement pur- 
porting to certify the payment may be made even after the 
making of the execution application provided that such pay- 
ment is made before any controversy arises either by court officer 
reporting the application to be barred by limitation or by ob- 
jection by judgment-debtor or otherwise. 


Where a compromise decree directs payment for instalments 
on named dates, and further directs the judgment-debtor to 
pay the entire balance due, if he makes default as to any two 
successive instalments, held, (MUKERJI, J., dissenting) an appli- 
cation for the Payment of instalments under the first part of 
the decree will be governed by Article 182 (7) and the date 
from which limitation will run as regards each instalment will 
be the date on which that instalment was due. 





If the application is one’for the remaining unpaid balanek of 
the decretal amount under the second part of the decree it is 
not governed by Article 182 at all but by Article 181 and limi- 

* E. F. A. No. 488 of 1926 
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tation will run from the date of the last of any two successive CIVIL 
defaults, the decree-holder being entitled to a decree for the 1928 
whole balance due less the amount of any individual instal- ZE 
ments which regarded as individual instalments, are not already JOTI 
barred by limitation. PRASAD 


In cases of this description it is undesirable to interpret the Srioniien 
application too strictly ; the Court may well pay regard to the 
substance of the application. 
EXECUTION FIRST APPEAL from the decision of the Sub- 
ordinate Judge of Dehra Dun. ` 


The following are the Referring Orders :— 


SEN, J.—This appeal and the connected appeal (Execution First 
appeal) No. 489 of 1926 are interdependent and arise out of the execution 
proceedings in suit No. 4 of 1918 of the court of the Subordinate Judge 
of Dehra Dun which terminated in a decree in favour of Lala Joti Prasad 
and Jugal Kishore on the 16th of June, 1918. There were three defend- 
ants in the action Pandit Mathura Prasad, who is now dead, Sri Chand 
and Joti Prasad, sons of Mathura Prasad. The suit was settled by a 
compromise whereby it was agreed that Rs. 6,000 was payable by the 
defendants within a month from the date of thé decree and the remaining 
amount was payable in annual gnstalments of 1,000. Itis admitted and, 
indeed, it is not contested that Rs. 6,000 were realised by the decree- 
holders on the 12th of July, 1918. This was follawed by a further re- 
covery of Rs. 1,000 by the decree-holders on the Ist of July, 1919. The 
present application for execution was made on the 14th of September, 1925, 
against Sri Chand and Joti Prasad, Mathura Prasad one of the judgment- 
debtors, having died in the meantime. The decree-holders alleged that 
they had-received Rs. 2,000 on the 12th of June, 1921 and another sum 
of Rs. 2,000 on the 14th of June, 1923 and certified the payments on 
the 24th of April, 1926. The present application was for recovery of 
Rs. 3,582-14-6 being the remaining amount of the decree together with 
interest at 6 per cent. per annum. 

The compromise decree provided that, if Rs. 6,000 were not paid as 
agreed upon within a month of the passing of the decree, the decree- 
holders would be entitled to take out execution of the entire decree in° 
disregard of the provision as to the instalments. The decree further pro- 
vided that if any two instalments of Rs. 1,000 each remained unpaid, 
the decree-holders would be entitled to take out execution of the decree 
for whatever sum might remain due together with interest at the rate of 
6 per cent. per annum. A 

The case of the decree-haglders, therefore, was that after the r4th of 
June, 1923 the judgment-debtors not having paid the remaining instal- 
ments, which were payable in 1924 and 1925, they were entitled to recover 
the balance of the decretal amount together with~interest. 

The application for execution was resisted by the judgment-debtors 
inter ala onthe ground that the application for execution was statute- 
barred. ‘They denied the alleged payments of the two sums of Rs. 2,000 
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on the r2th of June, 1921 and on the 14th of June, 1923. They further 
urged that the payment of these two sums not having been certified by 
the decree-holders under Order 21, rule 2, Civil Procedure Code by means 
of a separate application before the present application for execution 
was lodged, the court executing the decree was bound to hold that 
no such payments had been made by the judgment-debtors and that 
default had, therefore, taken place with reference to the instalments 
payable in July, 1920 and July, 1921. The present application for execution, 
dated the 14th of September, 1925, having been made more than three 
years after the second default was, therefore, barred by limitation. 

The learned Subordinate Judge has sustained these pleas and dismissed 
the application for execution as time-barred. He has cited Baij Nath 
v. Panna Lal, 22 A. L. J. R., 581=1. L. R., 46 All, 635, in support of his 
view. 

The decree-holders in order to avoid the plea of limitation have sub- 
mitted a number of pleas which may be enumerated as follows :—That 
Order 21, rule 2, Civil Procedure Code or the Indian Limitation Act 
prescribe no period for the decree-holder to certify payment; that the 
payment by the decree-holder may be certified at any time either prior 
to, contemporaneous with or subsequent to the application for execution. 
Indeed the payiment may be certified at any time before the final deter- 
mination of the question in issue—(The certificate may be challanged, 
it is not conclusive but it opens the door for enquiry into the question 
of the alleged payment;) that the last two instalments which were 
payable in 1924 and 1925 were not time-barred on the date when the 
execution was applied for and lastly that limitation is saved by acknow 
ledgments of liability made by the judgment-debtors through their Vakil 
Babu Bhagwat Sahai by the letters of the gth of June, 1923, 14th of May, 
(sic) 1923 and the 14th of June, 1923 which have been exhibited as 
numbers 1, 2 and 3, 

As to the last contention the learned Suboidinate Judge held that 
these letters did not constitute a clear admission of liability on the part 
of the judgment-debtors through their Vakil Babu Bhagwat Sahai. Babu 
Bhagwat Sahai who appeared as a Vakil for the judgment-debtors in the 
execution proceedings which have given rise to the present appeals was 
examined as a witness’ on behalf of the decree-holders. The three letters 
purport to have been signed by him. These letters were put to him and 
he admits that he is the signatory of all the three letters. His explanation 
is that his clerk, Amba Prasad, who ıs now dead was approached by Sri 
Chand with the request that the decree-holders might be asked to furnish 
certain statements im connection with the accounts between them and the 
judgment-debtors. He wrote out these letters and brought them to the 
witness for signature and the latter mechanically appended his Signature to 
the same without caring to acquaint himself with the contents thereof. 
I do not consider it necessary af this stage to express any opinion as to 
whether the statement of Babu Bhagwat Sahai’ on this point should be 
accepted or not. One would expect a business man, more especially when 
he is a practising lawyer, to be more careful and circumspect in the matter 
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of acquainting himself with the contents of any document or documents CIVIL 
before he signs the same. Amba Prasad, the clerk of Babu Bhagwat 1928 
Sahai, is dead. Sri Chand, who came to Amba Prasad and got the letters oe 
written, has not offered himself as a witness in this case. It is said that JOTI 
Sri Chand held a power of attorney from Mathura Prasad. That power- PRASAD 
of-attorney has not been produced and I do not know as to whether SRICHAND e 
Sri ‘Chand was authorised by Mathura Prasad to make an acknowledg- 
ment of liability with reference to this decree. So far as the third 
judgment-debtor Joti Prasad is concerned, he had made no admission of 
liability whatsoever. As the record stands there is the uncontradicted 
statement of Babu Bhagwat Sahai that he received no instructions from 
Sri Chand authorising him to make any admission of liability upon the 
evidence. The acknowledgments are not brought home to Sri Chand. 

Tt has been mentioned above that the last two instalments were payable 
in the years 1924 and 1925. Itis argued by the decree-holders that 
their case is covered by Article 182 (7) of the Indian Limitation Act 
(Act IX of 1908), and that the compromise decree having definitely fixed 
certain dates for the payment of the last two instalments, the application 
for execution is quite within time inasmuch as it. has been made within 
three years of either of the two dates. Reliance has been placed by the 
learned counsel for the appellants upon the cases of Skenkar Prasad 
v. Jalpa Prasad, I.L. R., 16 Al., 371 and Lachhmi Narain xw. Sarju, 
I. L. R., 39 All., 230. The respondents, on the other hand, contend that 
the question in issue mainly turns upon the construction of the words 
“‘such date” in clause 7 of the third column of Article 182 of the Indian 
Limitation Act. In view of the terms of the decree, the payment of the 
later instalments was accelerated by the defaults made in 1920 and 1921. 
The decree-holders not having certified the payment by an independent 
application lodged in the execution court within a reasonable time, the 
alleged payments must be held to be myths and the defaults must be 
held to be true. The entire decretal amount became realizable 
ftom the date of the earlier default. The words “such date” 
in column 3 of the Article above referred to should be considered 
to be the date of the default, namely, July, 1921 when, according 
to the decree, the balance became recoverable at oncein a lump sum. 
The learned Advocate for the respondents relies upon the principle enun-” 
ciated in the Full Bench rulings of this Court reported in Gaya Din v. 
Jhumman Lal, I. L. R., 37 All, 400 and Skib Dayal v. Meharban, 
I. L. R., 45 All, 27. But reliance is chiefly placed upon Gokul v. 
Bhika, 12 A. L: J. R., 387, Bhajan Lal v. Cheda, 12 A.L. J. R., 825, 
Amir Singh v, Chhattar Singh, 13 A.L. J. R.S 666, Chhattar Singh v. 
Amir Singh, I. L. R., 38 All., 204 and Baijnath v. Panna Lal, 1. L. R., 
46 All., 635. These cases either directly or tacitly turn upon a construc- 
tion of Order 21, rule 2 of the Civil Procedure Code and support the con- 
tention of the respondents. I am Bound by the rulings repoited in Amir 
Singh v. Chhattar Singh, 13 A. L. J. R., 666 and Baijnath v. Panna Lal, 
I. L. R., 46 All., 635 referred to above. I have doubts as to whether 
these cases have been rightly decided. Out of respect for the learned 
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Judges, who decided these cases, I shall very briefly set out my reaons. 

Order 21, 1ule 2, Civil Procedure Code is divided into three paragraphs. 
The first paragraph costs an obligation upon the decree-holder to certify 
payments made to him to the execution court and the courtis under an 
obligation to record the payment. The duty assigned to the court under 
this paragraph is ministerial and not judicial. The decree-holder is not 
required to move the court to certify the payment by a formal application 
written or verbal. All that is necessary for him is to certify the payment 
and if he chooses to certify, no enquiry is called for. Indeed no en- 
quiry is permissible. The payment has got to be recorded as a matter of 
routine. For this, this clause does not prescribe the issue of a notice to 
the judgment-debtor to show cause why the alleged payment by the 
judgment-debtor should not be certified. The reason for this omission 
is not far to seek, Where a decree-holder certifies a paymént he does 
an act which is detrimental to his interest and therefore the Legislature 
in its wisdom has not considered it necessary to prescribe the issue ofa 
notice before the certification of the payment may be made by the court. 
Again, there is no article in the Indian Limitation Act (Act IX of 1908) 


in the case of decree-holders which corresponds to Article 174 which 


affects the judgment-debtors alone. Article 174 of the Limitation Act 
speaks of a notice: such as is required by the Court of Civil Pro- 
cedure. Clause (2) stands in sharp contrast with clause (1). In the 
case of a decree-holder certifying paYment no application is necessary, 
nor issue of a notice and no period is prescribed in the Limitation Act. 
It is debatable whether Article 181 applies to the decree-holder at all. 
A decree-holder certifying payment is not therefore fettered by the res- 
trictions which have been explicitly imposed upon the judgment-debtor. 


‘There is no ambiguity in the wording of Order 21, ruleẹ 2. Effect has 


therefore to be given to the plain language of the statute. No words 
should be added or imported but full effect should be given to the statute 
according to its natural-and grammatical meaning and no limitation should 
be forged either upon the ground of reasonableness or of time-honoured 
practice, If the Legislature has not provided any period of limitation 


-for the certification of a payment, the payment may be certified at any 


stage of the execution proceedings before the factum of the said payment 
and its legality are called into issue before any court or tribunal. If the 
payment is not contested and the certificate is there, the court is bound 
to give effect to the certificate. Ifthe payment is contested it becomes 
a matter of evidence and upon an appreciation of such evidence it may 
be either accepted or rejected. There is nothing in the language of Order 
21, rule 2 (2), Civil Procedure Code to put any limitation upon the decree- 
holder’s act of certifying the payment either prior to contemporaneous 
with or subsequent to the application for execution of the decree. I can 
find no provision in the Code of Civil Procedure justifying the view that 
the payment should be certified fy means of a separate application made 
prior to the date of the execution of the decree. There is nothing in the 
language of Order 21, Rule 2 (1) to warrant the view that the decree- 
holder must certify payment within a reasonable time of the payment 


4 


VOL. XXVI] HIGH COURT 97I 


being made to him and prior to his applying for execution. The theory CIVIL 
of reasonableness is an uncertain and unsatisfactory test. A period may SIE 
well appear to be reasonable to one court and very unreasonable to an- 1928 
other. I am, therefore, of opinion that the decisions of this Court may Joti 
PRASAD 


require a further consideration. k 
It may not be out of place to mention that the decisions of the other SRICHAND o 

High Court are notin a line with the decisions of this Court. By way 

of example I may be permitted to mention the following: Trimbak Ram 

Krishna Ranadev. Hari Laxman Pande, I1. L. R., 34 Bom., 575, Hansa 

Godhaji Marwari v. Bhawa Jogaji Marwari, I. L. R., 40 Bom., 333, 

Eusufzaman v. Sanchia Lal Nahata, I. L. R., 43 Cal., 207, Mastlamani 

Mudaliar v. Sethuswam: Ayyar, I. L. R., 41 Madi, 251, Sherkh Elakı Bux 

v. Nawab Lall, 4 Pat. L, J., 159 and Madan Mohan Bantkya v. Haru Lal 

Kandu, 26 C. W. N., 534. The later decision of the Bombay High Court 

in Mehbunnissa v. Mehmedunnissa, I. L. R., 49 Bom., 548 and the obser- 

vations of their Lordships ofthe Privy Council in the case of Chhattarpat 

Singh Dugar v. Kharag Singh Lachhmi Ram, 19 Bom. L. R., 174 at page 

178 may also be usefully referred to. 


The chief court of Lucknow appears to have taken the same view as the 
High Courts of Bombay, Madras and Calcutta; vide Raja Sr: Prakash 
Singh v. Allahabad Bank Ltd., 1. L. R., 1 Lucknow, 428. 

The authorities of this Cougt and of the other High Court were brought 

_ under review by my learned colleague in the case of Peare Mohan Prasad 
v. Raghunath Lal, 25 A. L.J. R., 933. I amin accord with his views 
and I do not think it necessary to examine the authorities in detail just 
now. 

In view of the importance of the’ questions involved in the present 
appeal and of the fact that these questions are frequently coming upina 
very large number of cases, I think it advisible that the matter should 
be referred to a large Bench. The points will be set out in our order of 
reference. 


MUKERJI, J.—The facts of the case are given in the judgment of my 
learned brother and I do not propose to reiterate them. 

It is clear to me also that the decree-holder cannot take advantage of 
the three letters produced by him. They do not constitute valid acknow-, 
ledgments within the meaning of section 19 of the Limitation Act. 

The other questions that arise in the case are the questions of the 
construction of Order 21, rule 2, Civil Procedure Code and Article 182, 
clause (7) of the first schedule of the Limitation Act. 

On the question of construction of Order 21, rule 2, Civil Procedure 
Code I expressed my opinion in Peare Mohan Prasad v. Raghunath Lal, 
25 A. L. J. R., 933 and it is not necessary for me to indicate my opinion 
here again, in view of the fact that we propose to refer the case for 
decision, on certain points, to alafger Bench. As regards the interpre- 
tation to be put on clause 7 of Article 182 of the first schedule of the 
Limitation Act there is a conflict of opinion in this Court and the point is 
not covered by the: Full Bench decisions referred to in the judgment of. my 
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learned brother. 

I accordingly agree that the case should be referred to a larger Bench 
for the decision of the points to be formulated in our joint order of re- 
ference. 

BY THE COURT.—For the reasons given in our separate judgments we 
refer the case to the Hon’ble the Chief Justice for the constitution of a 
larger Bench for the decision of the following points :— 

r. Whether there is any period of limitation applicable to a decree- 
holder certifying a payment under Order 21, rule 2, sub-rule 1 of the Civil 
Procedure Code. 7 

2. If not, must a decree-holder certify payment before a decree will be 
time-barred if the payment sought to be certified by the decree-holder be 
ignored? 

3. Whether a statement of payment made by the decree-holder in the 
execution application satisfies the requirements of Order 21, rule 2, sub- 
rule 1 of the Civil Procedure Code and permits him to prove that the 
Payment was, in fact, made? 

4. Whether a decree-holder may certify an alleged payment after he 
has made an application for execution, so as to be able to prove that : 
payment in the execution proceedings ? 

5- Where a compromise decree directs payment of the decretal 
amount by instalments on particular dates and also authorises the decree- 
holder, in the case of a default ın payment of one or more instalments, 
to realise the balance of the decretal amount at once, what are the such 
dates withın the meanıng of clause 7 of Article 182 of the first schedule 
of the Limitation Act, namely, the dates fixed for the payment of the 
instalments or the date of the default ? 


Nehal Chand and Kailas Nath Katju, for the appellants. 
Peary Lal Banerji, for the respondents. 

The following judgments were delivered :— 

SULAIMAN, A.C. J.—The facts of this case are bricfly as 


4A CJ follows :— $ ; 


A suit was compromised between the parties on the 16th of 
June, 1918. The substance of the compromise was embodied 
ein the decree. Reading the decree in the light of the compromise 
there can be no doubt that it provided that Rs. 6,000 would be 
paid by the defendants to the plaintiffs on the 12th of July, 1918, 
and the remaining amount would be paid by annual instalments 
of Rs. 1,000 each on the 16th of June in the following years in 
succession. The de¢ree further provided that in case of default 
of two (consecutive) instalments, the defendants will pay the 
whole of the balance remaining unpaid to the plaintiffs. Admit- 
tedly Rs. 6,000 was duly paid; Rs. 1,000 was paid on the Ist of 
July, 1919 and the decree-holders accepted it. 


On the 14th of September, 1925 the decree-holders filed an 
application for execution, out of which this appeal arises, giving 


` 


Will be Shortly Out’ _ i Orders Registered 


M. C. SARKAR’S 
LAW OF EVIDENCE 
IN BRITISH INDIA | 


4th EDITION By S..C. SARKAR, B.L. 
Bengal Civil Service (Judl. ) 
With a foreword by SIR CECIL WALSH, M.A. K.C. 
Judge, High Court, Allahabad. 


| 1928 | = Se | Ath Edition | : | Rs. 16 | 


The publishers have great pleasure in announcing that yet another edition of the 
famous book is rapidly passing-‘through the press. This isthe third time the ‘book 
is being printed within the last four years, and the thousands of copies which have 
been sold are an index of its immense popularity. 





The book has undergone careful revision, and the commentaries on important 
sections have been recast ina new shape and partly re-written. It ranks as one 
of the leading text books and an authority on Evidence. 


It is now too firmly established to be affected by any criticism, favourable or 
unfavourable, 


The sections have been explained by numerous reference to Indian, English and 
American cases in the clearest possible manner. i 


No book can boast of a larger collection of case-laws. It is the only book which 


contains all the cases published in all Reports-in India and Burma (official and 
unofficial ). 


a= f = 








PRE-PUBLICATION PRICE Rs. 14. 








- Price will be raised, to Rs. 16 on publication. 
A FEW EXTRACTS FROM APPRECIATIONS. 


Lord Shaw of H. M’s Privy Council—In the discussion of Indian, Appeals, at 
this Board, your book is frequently referred to. - 


Sir John Simon M. P.—Will be most useful to me both in Indian Appeals 
in the Privy Council and otherwise. 


Sir George Rankin, C. J., Calcutta—I have had occasion to look up certain 
points in it. I think the book is careful and” thorough and feel sure it will be 
` found useful by the profession as the notes are clear and well arranged. 


Sir Grimwood Mears, C. J., Allahabad.—I consulted the book yesterday 
on the Bench in connection with the admissibility of an undated, unsigned pedigree 
contained in the settlement records of 1860 and found your statements full, clear 
and comprehensive. 





M. C. SARKAR & SONS 


LAW PUBLISHERS & BOOKSELLERS. 
:90/2A HARRISON ROAD, CALCUTTA. 


IN THE PRESS | ORDERS REGISTERED 


HINDU. LAW AND CUSTOM. 


‘By Dr. J. JOLLY of the University of Wurzburg 


SOMETIME TAGORE LAW PROFESSOR, CALCUTTA UNIVERSITY. 


e The authorised English Edition of the well-known German work on Hindu law by Dr. J. Jolly 
of the University of Wurzburg, entitled “Recht und Sitte” will be published very shortly. 


.. Professor Jolly is one of the most eminent Sanskritists of Europe belonging to the generation 
of giants in Indology which is passing away and which gave to the world scholars like Max Muller, 
Weber, Oldenburg, Pischel, Barth, Senart, Buchler, Hoernle, Boethling and Roth, Wackernagel and 
Jacobi: Dr. Jolly made Hindu Law (Dharma-Shastra) his special subject, having edited and translat- 
ed many important Smriti texts. He was Tagore Law Professor in the University of Calcutta 
in 1883. i 


The present work has been thoroughly revised and Author has also added a new chapter ` 
incorporating the result of his latest researches in Hindu Law and Polity. The English translation 


has. been furnished throughout with exhaustive references to the original Sanskrit texts and dis- 
cussions thereon. z 


The list of the chapter headings as given here will indicate the scope and importance of his 
_indispensable Manual of Hindu Law. 


L THE SOURCES. 1. The Sources of Law in general. 2. The-Dharma-sutras proper. 3, The 
_revised Dharma-sutras. 4. The Secondary and Fragmentary Dharma-sutras. 5. The Law-book of 
Manu, 6. Yajnavalkya. 7. Narada. 8. The Later Metrical Smritis. 9. The Fragments of 
Metrical Smritis. 10. The Epic Literature. 11. ‘The Commentaries. 12. The Dharma-nibandhas. 
13. Buddhistic Law-books. 14. The Customary Law, and the Treatment of Indian Law by 
European scholars. ü : 


i.. THE FAMILY LAW AND INHERITANCE. 15. Polyandry and Promiscuity. 16. The Hight 
Forms of Marriage. 17. Child-Marriage. 18. Hindrances of Marriage. 19. Polygamy, Con- 
cubinage and Divorce. 20. Widowhood. 21. Sonship and Adoption. 22. The Joint Family., 
23. Partition. 24. Inheritance. 25. Peculiar Forms of Inheritance. i 

lI. LAWS OF PROPERTY AND PUNISHMENTS. 26. Possession, Property and Usueaption. 27. 
Joint Occupation of Fields, and Boundary Disputes. 28. Interests. 29. Debts, Mortgages and 
Sureties. 30. Deposits and Found Treasure. 31. Presents and Gifts. 3% Salary, Hire and 
Compensation for Damages. 33. Laws of Trades and Corporations. 34. Form of Contracts. 
35. Documents. 36. Religious Transgressions. ; 

IV.. CRIMES, PENANCES' AND PUNISHMENTS. 37. Penances. 38. Excommunication out of Caste. 
39. Relation between Religious and Secular Punishments. 40. Secular Crimes and Transgressions. 
41. Crimes against Property. 42. Other Crimes. 43. Punishments. 44. Blood-money. 

-V, COURT PROCEDURE. 45. The King as Judge. 46. Other State Courts. 47. The Private Courts 
and the Penances. 48. Court Expenses, Appeal and Bets. 49. Civil & Criminal Procedure. 50. 
Proving by means of Witnesses. 51. Other Means of Proving a Case. 52. Ordeals. 53. Judg- 
ment, Excecution and Self-help. : 

VI. CUSTOMS AND USAGES. 34. The Brahman Student and the Pater familias. 55. The 


Forest Hermit and the Mendicant. 56. The Sacraments. 57. The Five Great Sacrifices and the 
Sraddha. 58. The Funeral of the Dead, and Impitrity. 59. Restrictions about Food. 


PRE-PUB. PRICE Rs. 9. 1928 AFTER PUB. PRICE Rs. 10-8. 





M. C. SARKAR & SONS 


LAW PUBLISHERS & BOOKSELLERS. 
90/2A, HARRISON ROAD, CALCUTTA. 


VOL. XXVI] HIGH COURT 973 


credit for two sums of Rs. 2,000 each, stated in the application CIVIL 
to have been paid on the 12th of June, 1921 and the 14th of 1928 
June, 1923. They claimed that under the compromise decree they — 
were entitled to recover the instalments of 1924 and 1925 to- PEA 
gether with interest. Itis clear that their application was filed ý. 


after all the instalments had fallen due, even without enforcing SRICHAWD 
the default clause. Sulainan, 


On the 29th of October, 1925 the defendants filed an objec- ACJ. 
tion denying that they had made any payments in 1921 and 1923 
and. pleading that under the default clause the whole amount 
became due in June, 1921, and that the present application, being 
made more than three years after that date, was barred by time. 
It was further pleaded that inasmuch as the alleged payments 
had not been duly certified, they could not be taken congnizance 
of by the court. After this, namely, on the 24th of April, 1926, 
the decree-holders filed an application certifying the payments 
alleged to have been made. The learned Subordinate Judge 
dismissed this last application from which the decree-holders have 
attempted to file an execution appeal, whichis connected., He 
also dismissed the application for execution, holding that it was 
barred by time. The main appeal has been preferred from this 
order. ‘ $ 


The Bench before whom the case came up in the first instance 
has referred five questions to this Full Bench. The first four 
turn on the provisions of Order 21, Civil Procedure Code, and 
the last one on Article 182 of the Limitation Act. 


There can be no doubt that the view taken by this Court in 
a series of cases, as regards the provisions of Order 21, rule 2, 
has not been accepted bya great majority of the Judges of the 
other High Courts, although even in these other High Courts 
there has not been always a complete uniformity. 


I think that if we were satisfied that the practice which has 
prevailed in this Court for the last 14 years or so is contrary to 
the express provisions of the law, we should have no hesitation 
in overruling the cases of this Court which lay down that rule of° 
practice. 


The principle of “stare decisis” does not apply to such 
decisions, as they cannot be considered to have affected any 
rights in property or title, or to have affected contracts and other 
dealings. Another reason for not hesitating to reconsider those 
rulings is the circumstance that at least one learned Judge has 
recently expréssed doubt on the soundness of those rulings. And, 
lastly, the present Full Bench has* been constituted by his Lord- 
ship the Chief Justice with the express purpose of reconsidering 
those cases, presumably in view of the fact that a different view 
prevails in the otier High Courts. ~ 


Vv. 
SRICHAND 


Sulaiman, 
2 ACJ. 
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The frst question is: “ Whether there is any period of limi- 
tation applicable to a decree-holder certifying a payment under 
Order 21, rule 2, sub-rule (1) of the Civil Procedure Code ”. 


` It is obvious that there is no express article of the Limitation 
Act which is made applicable to the certification of payment by 
the decree-holder similar to article 174, which applies to an 
application by the judgment-debtor under Order 21, rule 2, sub- 
rule (2). We have therefore only to consider whether article 181, 
the omnibus article for applications, is applicable. The Calcutta 
High Court in the case of Baky Mohammad Saha v. Aijanmai(’),° 
has considered it to be applicable. With great respect, I cannot 
agree. Order 21, rule 2, sub-rule (1) speaks of “ certifying pay- 
ment”. It does not say “ apply to certify ” or “ apply that the 
certificate may be recorded ”. All that the decree-holder is to 
do is to declare that he hag received payment. He need make 
no application to the court, and may not ask the court to do 
anything at all. Such certificate may not contain any prayer 
to the court. After such payment is certified, it is the duty of 
the court to record it. Sub-rule (3) speaks of “certified or 
recorded”. Thus a certificate by itself is sufficient. It therefore 
seems to me that the certification by the decree-holder is not by 
-way of application. If no applicatjon is necessary, article 181 
cannot apply. 


Another reason for holding that article 181 is inapplicable is 
that it allows three years from the date when the right to apply 
_accrues. Certification is not a right of the decree-holder. It is 
a duty cast upon him. I have therefore no hesitation in answer- 
ing the first question in the negative. 


The second question is: “ If not, must a decree-holder certify 
payment before a decree will be time-barred, if the payment 
sought to be certified by the decree-holder be ignored ? ” 


The logical result of holding that there is no bar'of limitation 
under the Limitation Act is that no restriction as to any time- 
limit can be imposed on the certification. To say that a decree- 

“holder must certify payment before his decree becomes prima 
jacie time-barred is undoubtedly to impose a time-limit. In my 
opinion there is no justification for sucha view. Further, the 
requirement of the certification being made before the decree 
becomes prima facie time-barred may sometimes make the certi- 
fication impracticablé or even impossible. Payment may be made 
to. the decrée-holder at a distant place just a short time before 
the three years are about to expire, and it may be impossible or 
impractical for the decree-holder to rush to the court in time 
and certify the payment. 


In the case of Baij Nath v. Panna Lal(?) the learned Judges 
(1) 26 C. W. N., 529 -- (2) L L. R., 46 All, 635 
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appear to have thought that the Legislature contemplated that CIVIL 
the certification should be made within a reasonable time, and 
that that reasonable time is at least before the expiry of the period — 
of three years. A prompt-certification is no doubt desirable. T 
That is a matter for the.Rules Committee to consider. On the be 
language of the rule as it stands there is nothing which debars a SRICHAND , 
decree-holder from certifying payment after the ordinary three Span ai 
years for an application for execution have expired. My answer A.C J. 

‘is that a decree-holder is not bound to certify payment before his 
decree is prima facie time-barred. ` 





The third question is : “ Whether a statement of payment 
made by the decree-holder in the'execution application satisfies 
the requirements of Order 21, rule 2, sub-rule (1) of the Civil 
Procedure Code and permits him to prove that the payment was 
in fact made”. 


The argument of the learned counsel for the objectors is that 
certification is a distinct and separate proceeding from the filing 
of an application for execution, and accordingly a certificate can- 
not be contained in the application itself. He relies strongly on 
the case of Gokul Chand v. Bhika(*), the case of Bhajan Lal vy. 
Cheda Lal(’), the case of Chattar Singh v. Amir Singh(*) and 
the case of Baij Nath v. Panna Lal(*). No doubt his conten- 
tion is fully borne out by the opinions expressed in these cases, 
He further argues that Order 21, rule 11, sub-rule (e) which 
requires a decree-holder to supply particulars “ whether any, and 
(if any) what payment or other adjustment of the matter in con- 
troversy has been made between the parties subsequently to the 
decree’, is quite a different thing from the certification required 
by rule 2, sub-rule (1). In my opinion the two rules are intend- 
ed for quite distinct purposes. Rule rr lays down particulars 
which have to be mentioned in the application for execution, 
Rule 2 lays down the necessity for certification and the conse- 
quences of its omission. The mere fact that certification is 
mentioned in one rule and particulars of payment and adjustment 
in another rule cannot justify the inference that the two cannot 
be contemporaneous or simultaneous. I think that the particulars 
given in an application for execution, if they amount to a certifi- 
cation by the decree-holder that payment or adjustment has been 
made, are perfectly good and comply with ‘the requirements of 
tule 2, sub-rule (3). In the absence of any provision laying 
down the law to the contrary, I must hold that the certificate 
may be contained in the application for execution itself. Admit- 
' tedly the certificate may be given just previous to the filing of 
the application on the same day arid almost at the same time. 
If that is permissible, there is no good ground for holding that 


(x) [1914] 12 A. L. J. R., 387 (2) [1914] 12 A. L. J. R., 825 
(3) I. L. R., 38 All., 204 (4) I. L. R., 46 AlL, 635 
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the two cannot be contained in one and the same document, but 
must be evidenced by two deeds filed one after the other. 


In the case of Peare Mohan Prasad v. Raghunath Lal() 
Mukerji, J. expressed a doubt as to the view which had prevailed 
in this Court-but felt bound to follow it. Ashworth, J. agreed 
with the previous view but fora different reason. His ground 
was that section 20 gives a fresh period of limitation from the 
time of payment, and Order 21, rule 2 enacts that an uncertified 
payment shall not be recognised. - Reading these two provisions 
together he thought that “an execution court must compute 
limitation from the date, not of payment, but of certification” 
But when the Limitation Act does not make certification a fresh 
starting point, limitation cannot be computed from it. As certi- 
fication will ordinarily be sometimes after payment, to calculate 
limitation from the date of certification would amount to extend- 
ing time. F à 

I am of opinion that the view, which prevailed previously in 
this Court, that certification must of a necessity be a separate 
and independent proceeding, is not correct. My ‘answer to the 
third question is in the affirmative. 


The fourth question is: “ Whether a decree-holder may 
certify an alleged payment after ke has made an application for 
execution, so as to be able to prove that payment in the execu- 
tion proceedings’’. i i 

In the view which I have expressed on the third question it 
will ordinarily not be necessary for the decree-holder to rely upon 
a subsequent certificate. But cases may arise where the fact of 
payment was, owing toa mistake or oversight, or some other 
cause, not mentioned in the application. In such cases the de- 
cree being prima facie barred by time, the court will probably not 
direct notice to issue. There seems to be nothing in the law to 
prevent the decree-holder from certifying payment after having 
filed his application for execution, with a view to-request the 
court to recognise such payment and then order notice to issue. 
Nor is there any provision which prevents him from amending 
his application provided no question of limitation involved. But 
once an objection has been taken either by an officer of the court 
before the issue of notice, or by the judgment-debtor when he 
appears to contest the application, the time has come for the 
court to refuse to recognise the uncertified payment, and the 
decree-holder cannot by certifying subsequently cure the defect. 
This is my answer to the fourth question. 


The fifth and last question referred is : “ Where a compromise 
decree directs payment of the decretal amount by instalments on 
particular dates and also authorises the decree-holder, in the 
case of a default in payment of one or more instalments, to rea- 


(1) 25 A. L. J. R., 933 
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lise the balance of the decretal amount atonce, what are the Civi 
‘such dates’ within the meaning of clause 7 of article f82 of the 1928 
first schedule of the Limitation Act, namely, the dates fixed for — 
the payment of the instalments or the date of the default 2” Behe 2 


The form in which the default proviso is mentioned in this gpicuanp 
question is due to a slightly inaccurate translation of the compro- è 
mise decree which had been placed before the learned Judges. Swarman, 
It does not say that in the case of default the decree-holder shall ASE 
have power or option to recòver the amount, but says that the - 
amount shall be paid by the defendants to the plaintiffs. But in 
the view which I take of the question, such a variation would not, 
in my opinion, be material. 





The case has been argued with great ability on both sides and 
numerous rulings have been cited. There 1s undoubtedly a sharp 
conflict of opinion on the question whether im the case of such 
instalment decrees the first default makes time begin to run in 
respect of all subsequent instalments so as to compel the decree 
holder to apply for execution within three years of the first default 
on penalty of losing his rights or whether he has a recurring right 
on each of the successive defaults. In my opinion much confusion 
has been caused because of relying on considerations which are 
outside article 182, Clause ,(7). In some cases Judges have 
differed as to whether waiver by the decree-holder would save 
time or not. Opinions, have been expressed both for and against 
the view that the principle of successive defaults embodied in 
article 75 should be applied in this case also. Sometimes the 
decision has depended on whether it was compulsory for the decree- 
holder to apply for execution on the happening of the first default, 
or whether he had the option to ignore it and wait for the next 
default. Then Judges have differed as to how far mere abstin- 
ence on the part of the decree-holder from taking out execution 
for the whole amount due on a default is waiver. An elaborate 
discussion of this point 1s to be found in the case of Shankar 
Prasad v. Jalpa Prasad(*). Throughout the judgment there is 
no mention of the article which was applicable but possibly the 
learned Judges were assuming that article 179 of the old Act, 
corresponding to article 182 of the present Act, was applicable 
but they have omitted to say so The extent to which consider- 
ations of the compulsory or optional character of the default 
clause can lead one to is illustrated by two cases which were 
differently decided by Benches,’ in both of Which Richards, C. J. 
was a member In the case of Chattar Singh v. Amir Singh(?) 
the proviso was: “ If default was made in the payment of instal- 
ments, the full amount should become due”. It was held that 
the decree directed that ‘the full amount should be paid on 

. (1) I. L.R, 16 All., 371 
(2) I.L R., 38 All, 204 
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default. ` In the case of Lachmi Narain v. Sarju Prasad(*) the 
clause was to the effect that upon failure to pay any one instal- 
ment, the decree-holder would have the power to realise the 
whole decretz] amount without waiting for any future instalments. 
It was held that the decree-holder, not being bound to execute his 
decree for the whole amount, the decree cannot be said to have 
directed the payment on default. 


In my opinion, before considering the question whether a 
particular suit or application is barred by time, it is essential to 
settle at the very outset which particular article of the Limitation 
Act applies to the case, and then to examine the language of that ~ 
article only. It is dangerous to assume that there is any general 
principle underlying the whole of the Limitation Act governing 
cases,of default. Each article has its own phraseology for fixing 
the time from which limitation begins to run, and we have only to 
determine the date, which on the language of the relevant article, 
is fixed. For instance, article 75 talks of default being made and 
of the waiver of the default by the payee. Article 132 uses the 
expression “When the money becomes due”. Article 181 says 
“ When the right to apply accrues ”. Article 182, sub-clause (7) 
has the expression ‘“‘ The certain date on which the decree directs 
payment’. Now all these expressions are different and do not 
necessarily mean the same thing. e i 


The very first thing to decide is which article applies. Now 
article 181 is the general article for applications, but it only applies 
to applications for which no period of limitation is provided celse- 
where. Ifan application is specifically provided for, article 181 
is out of the question. 


In this connection I might refer to the case decided by their 
Lordships of the Privy Council—Maung Sin v. Ma Tok(?) to 
which the present case has some resemblance. There too the 
decree provided that the husband would pay Rs. 2,000 annually 
to the wife and remain in possession of the disputed property, 
but in case of default of payment, the property would be made 
over to the wife. So far as the application to recover the instal- 
ments due was concemed, the case was clearly governed by article 


182, sub-clause (7), and their Lordships held that that article 


applied. Then dealing with the wife’s right to recover the pro- 
perty on account of the default, their Lordships held that upon 
the construction of the decree itself, on the occasion of a default 
in each payment, the right of the respondent to have the said 
property made over to her arose, and therefore the claim was not 
time-barred, because it was made more than three years after the 
first default. Their Lordships have not mentioned the particular 
article which applied to that application. Article 182, clause (1) 
could not possibly have applied, as the default might’ occur long 

(1) I. L. R., 39 All., 230 (2) 44 Ind. App., 272 
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after the expiry of three years from the decree. Unless their 
Lordships considered that the expression “ enforce any payment ” 
was wide enough to cover the claim to recover possession of the 
property, article 182, clause (7) could not have applied. I 
venture to think that as article 182 was not in express terms 
applicable, their Lordships had in mind the provisions of article 
181, under which, having regard to the construction of the 
decree, the right to apply accrued each time that a default was 
made. I might mention that in a similar case where -the default 
entitled the decree-holder'to recover possession of immovable 
property, this Court, in the case of Muhammad Islam v. Muham- 
mad Ahsan(’) held that the general article, article 178 of the old 
Act, applied and not the article for execution applications. If 
therefore the present case is governed by article 182, the principle 
underlying the decision of their Lordships of the Privy Council 
would not govern it 


I fail to see how the decree-holder’s application for recovery 
of the instalments after the dates fixed for their payment have 
expired can be taken out of article 182. It is amapplication for 
execution of a decree not provided for by article 183, or section 
48, Civil Procedure Code, and therefore comes expressly within 
the language employed in cplumn 1 of article 182. The appli- 
cation is to recover the instalments which fell due in June 1924 
and 1925, and was made after these dates had passed, and within 
three years of those dates. The decree had expressly directed 
the payment of these instalments on specified dates, 16th June, 
1924 and 16th June, 1925. Prima facie therefore the application 
is governed by article 182, clause (7), and the decree-holder has 
three years from each of the two dates fixed. ' 


The learned Advocate for the judgment-debtor relies on the 
proviso which stated “that if default in the payment of two 
instalments is made, the whole amount shall be paid by the 
defendants”, and contends that the whole amount became pay- 
able on the 17th of June, 1921, by which time two consecutive 


defaults had taken place. For the purpose of deciding this point | 


it is of course assumed that the decree-holder is precluded from 
proving that any payments were made in 1921 or 1923. The 
argument is that the date of this future default was the date 
fixed by the decree for the payment of the whole decretal amount. 
The answer to the question before us will depend on the meaning 
of the expression “certain date’’ in the clause. I think that in 
the previous cases of this High Court referred to by me, attention 
was not directed to the significance of this expression. The 
corresponding clause in the Act of 1871 contained the expression 
“ specified date’’. That necessarily connoted the idea that the 
exact date should be mentioned in the decree. The substitution 
(1) I.L. R., 16 All., 237 
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CIVIL of the word “ certain ” ın place of “ specified ” widens the scope 
ane of its meaning. It is no longer necessary to mention by the 
— year, month and day the exact date in the decree. All the same 
P R the date fixed for payment must be a certain date. In my opinion 
D, the word “ certain ” is used in contradistinction to “uncertain ”. 
sficuanp [Itis not used in the sense in which one might say that a certain 
Sulamaa man came to see me. It obviously means a date, which though 
A.C 7. not expressly mentioned or ascertained, must yet be a date 
which must certainly occur. The word “ certain”, in my opinion, 
is a contrast of the word “ uncertain” as that word is used, for 
instance, in sections 32 and 33 of the Contract Act, or sections 

21 and 23 of the Transfer of Property Act. 





In the present case, at the time when the decree was passed, 
it could not be known definitely and it was not at all certain 
whether two consecutive defaults would be made by 1921. If 
the judgment-debtors went on paying the instalments regularly, - 
there would never be any default. Itis therefore impossible, 
in my opinion, to say that the decree had fixed a “ certain” date 
for the payment of the whole amount in a lump sum. Sucha 
date was not atall certain. It was dependent on the contin- 
gency of two consecutive defaults happening. The date might 
or might not come at all. No dotbt it is now known that the 
defaults were made and a date arrived when the default clause 
could be enforced, but this was not certain when the decree was 
passed. 


I am therefore clearly of opinion that in such instalment 
decrees, where the whole amount becomes due only if default is 
made and not due if no default is made, the date of default, 
which does later on occur by chance, is not a date certain on 
which payment is directed by the decree. In this view time did 
not begin to run under article 182 for the recovery of all the 
subsequent instalments from the date of the first default, but 
under clause (7) a separate period of three years is prescribed 
to run from the respective date on which each instalment fell due. 

$ In such circumstances the application for the recovery oí the 
amounts of instalments which fell due more than three years 
prior to the application would, unless it was saved by sections 19 
or 20, be barred by time; but the application would still be-within 
time as regards those instalments which fell due within three 
years, in spite of a default clause. 

As the dates fixed for all the instalments had expired before’ 
the application for execution was made, there was no necessity 
for the decree-holder to enforce,the default clause. His application 
is substantially one for recovery of the total amount of the instal- 
ments fallen due together with interest. 


The case where a decree-holder applies to recover the whole 
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amount by enforcement of the default clause betore the dates 
fixed for the subsequent instalments have arrived would be quite 
different. Such an application would not fall under article 182 
(7), nor, as is obvious, under clause (1), and would therefore be 
governed by the general article 18. This is my answer to the 
last question. 

MUKERJI, J.—This is a reference to a Full ‘Bench for its 
opinion on five points which have been formulated as below. 


1. Whether there is any period of limitation applicable to a 
decree-holder certifying a payment under Order 21, rule 2, sub- 
rule 1 of the Civil Procedure Code? 


2. If not, must a decree-holder certify payment before a 
decree will be time-barred if the payment sought to be certified 
by the decree-holder be ignored ? 


3. Whether a statement of payment made by the decree- 
holder in the execution application satisfies the requirements of 
Order 21, rule 2, sub-rule1 of the Civil Procedure Code and 
permits him to prove that the payment was, in fact, made? 


4. Whether a decree-holder may certify an alleged payment 
after he has made an application for execution, so as to be able 
to prove that payment in the execution proceedings ? 


5. Where a compromise ‘decree directs payment of the decre- 
tal amount by instalments on particular dates and also authorises 
the decree-holder, in the case of a default in payment of one or 
more instalments, to realise the balance of the decretal amount 
at once, what are the “ such dates ” within the meaning of clause 7 
of Article 182 of the first schedule of the Limitation Act, namely, 
the dates fixed for the payment of the instalments or the date of 
the default ? 

The questions have arisen under circumstances which have 
been detailed in the judgment of the learned Acting Chief Justice 
and I need not mention them again. My views on the 
first four questions are contained in my judgment in the case of 
Peare Mohan Prasad v. Raghunath Lal (‘). I would therefore 
indicate them again very shortly. 


On. the first question, whether there is any period of limita- 
tion applicable to the decree-holder certifying a payment under 
Order 21, rule 2, sub-rule 1 of the Civil Procedure Code, there can 
be but one answer, namely, that in the negative. The simple reason 
is that the law of limitation (Act IX of 1908) does not at all 
provide for any such period. A certificate of payment given 
by the decree-holder to the court is a mere intimation to it that 
he has received a certain sum of money from the judgment-debtor 
or that the decree has been wholly or partially satisfied in a 
particular way. That being the nature of a certificate, if is not 
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an “ application ”, and the Article 181 of the Limitation Act will 
not apply to it. The decree-holder has not to make a prayer to 
the court, to which he certifies the alleged payment or adjust- 
ment, that the same should be recorded. His duty is finished 
as soon as he has given the intimation to the court. After an 
intimation has been given, it would be the duty of the court to 
make a record of the fact that an adjustment or payment has 
been made. My answer therefore to this question is in the 
negative. - 

On point No. 2 my answer is again in the negative. If there 
is no rule of limitation, the decree-holder must be in a position 
to be able to certify payment, even after the decree should 
appear, on ignoring the payment certified, as time-barred. My 
answer is accordingly. 


Potnt No. 3. On this point it should follow from my answer 
on the foregoing two points that the certifications may be one 
minute before the filing of the application for execution and 
it may be made simultaneously with the filing of the application. 
If this be so, there should be no difficulty in accepting the state- 
ment of the decree-holder, contained in the execution application 
under clause (e), rule 1t of Order 21 of the Civil Procedure Code 
that a certain payment or adjustment has been made, as a certi- 
ficate required by rule 2 of the same Order. The argument that 
if a statement contained in an application for execution was to 
be taken as good enough for the purpose of certification, there 
would no need for enacting rule 2 of Order 21, has, in my opinion, 
no force. The need for certification under Order 2, rule 2 would 
still be there, even if no occasion should rise for making an appli- 
cation for execution. My answer, therefore, is as indicated 
above. 


Point No. 4. This question has been framed in view of the 
fact that although the execution application, in the case out” of 
which this reference has arisen, contained the payments alleged 
by the decree-holder, he filed a certificate after the judgment- 
debtor raised the plea of limitation. The object of that certi- 
ficate was to remove any formal obstacle that might be in the 
way of the decree-holder proving the alleged payments, if the - 
statement contained in the application itself be treated as an 
insufficient certificate. The question therefore is, “If there be 
no previous certificaze contained in the execution application, can 
a decrec-holder, after the judgment-debtor has: raised the objec- 
tion of limitation, file a certificate so as to enable the decree- 
holder to prove a payment, which, if proved, would save the 
application from the bar ofelimitation?”’ This question was 
answered by me in the negative in Peare Mohan's case (+) and I 
see no reason to alter the opinion then entertained by me. While 
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it can never be doubted that the decree-holder can always tell 
the court that he has received a certain amount of money from 
the judgment-debtor or that his decree has been otherwise par- 
tially satisfied by the judgment-debtor, with the result that the 
decree will not be executed to the extent it has been satisfied, it 
should not be open to a decree-holder, when a controversy of 
limitation has been raised, to come forward with a statement 
(certificate) that, on account of a certain payment or adjustment 
his application for execution should be treated as within time. 
This result must follow from the sub-rule 3 of rule 2 of Order 
21 of the Civil Procedure Code. That sub-rule says :— 


“ A payment or adjustment which has not been certified or 
recorded as aforesaid, shall not be recognised by any court execut- 
ing the decree”. This means that before a payment or adjust- 
ment can be recognised by the executing court, there should be 
already in existence a certificate of payment or adjustment 
or a record of the paymentor adjustment. After the time 
for recognizance come, it.would be too late for the decree-holder 
to make a certification. My answer to the fourth question there- 
fore is that the certificate should always come before the con- 
troversy as to limitation has arisen, either on account of the 
judgment-debtor appearing and objecting to the decree as being 
time-barred, or on account of ù subordinate officer, officially re- 
porting to the court, that the decree is time-barred. 


The question No. 5 would have been slightly differently 
framed, if the Bench making the reference had a correct transla- 
tion of the decree before it. The question, as framed, assumes, 
as a part of the terms of the decree, that the decree-holder has 
the opinion either to enforce payment of the entire decretal 
amount or not to do so, in the case of the default in the payment 
of one or more instalments. Asa matter of fact, the decree in 
this preserit case, if correctly interpreted, would mean that the 
judgment debtor bound himself to pay the whole of the decretal 
amount in case any two instalments remained unpaid on the due 
dates. The point of law, however, that is involved is not affected 
by this altered circumstance. 


Article 182 of Schedule 1 of the Limitation Act is the article 
which applies to execution of decrees. The clause 7 of this 


article which relates to instalments payable under a decree is as 
follows :— . 


“ 7. (Where the application is to enforce any payment which 
the decree or order directs to be made at certain date) such 
date.” The meaning seems to be plain to me. It means that 
where the decree or order under *execution says that a certain 
sum of money is to be paid ona particular date (it does not 
matter whether the date is expressly mentioned or is mentioned 
by necessary implication) the decree-holder will have three or 
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six years time, as the case may be under column 2 of that article 
from the date so mentioned in the decree, for realismg that 
amount. Where a decree ororder directs that in case ofa 
certain amount being not paid on a particular date, the whole of 
the amount then payable shall at once be realizable, it cannot be 
said that the whole of the amount so payable is “a payment 
which the decree or order directs to be made at a certain date ”. 
The date that is mentioned in the decree or order is the date 
for the payment of a particular (instalment). Although the 
non-payment makes the whole balance at once realizable, 
there is no direction in the decree or order as to the date when 
the whole of the balance is to be paid. In the case of any 
ordinary decree, directing payment of money, although the whole 
of the amount is payable as soon as the decree is passed, it 
cannot be said that the decree directs that the payment should 
be made ona particular date. -If this be so, no ‘certain’ date 
having been fixed for the payment of the entire decretal amount, 
it cannot be said that clause (7) of Article 182 compels the 
decree-holder to apply for the recovery of the balance of the 
decretaı amount on the first or subsequent dates given in the 
decree- for payment of an instalment. The argument that, on 
default being made on 16th of June (1921), the whole of the 
decretal amount became payable *on 17th of June and that, 
therefore, the decree should have been executed within three 
years of 17th of. June, is entirely fallacious. It overlooks the 
fact that the date, 17th of June, is neither specified in the decree 
nor is it a date which is mentioned, by necessary implication, as 
having been fixed by the decree for payment. The result there- 
fore is that the decree is exécutable without any bar of limitation 
in respect of a particular instalment, within three years of the 
date on which the instalment falls due, irrespective of the pro- 
vision making the whole of the balance payable on default. 


The provision in the decree, which makes the whole of the 
decretal amount payable, in case of one or more defaults, is only 
an ancillary clause and can have no independent existence. It 
is, therefore, not right to say that, there being no clause in Art. 
182 which would directly apply, Art. 181 should apply to it. If 
this argument were correct, we would arrive at this anomalous 
position that, in the case, on which the reference is based, the 
whole decretal amount fell due on 17th June, 1921 and became 
barred on 17th June, 1924, by the application of Art. 181, while 
by the application of Art. 182, cl. 7, the instalments of 1924, 1925 
and 1926 may still be recovered. Then Art. 181 being a re- 
siduary article, should not be applied to the execution of a 
decree for which a special rule* has been provided. 


My answer, therefore, to this question is that the clause 
which makes the balance of the decretal amount at once payable, 
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does not make the whole of the amount payable on the dates 
fixed in the decree for payment of particular items or on the 
dates following such dates. The decree-holder may seek to 
realise either the instalments which have fallen due within three 
years of the dates fixed in the decree, for payment of an instal- 
‘ment, or the entire decretal amount then due and not already 
barred by time, where the decree makes the same payable on 
default. 


Boys, J.—On the first three questions I amin entire accord 
with the Acting Chief Justice and Mr. Justice Mukerji as to 
the answers to be given. | 


As to the first, I agree that there is no period of limitation 
applicable to a decree-holder certifying a payment under Order 21, 
tule 2, sub-rule (1) of the Code of Civil Procedure. 


As to the second question, I agree that the payment need not 
be certified before the decree: would be time-barred if the pay- 
ment sought to be certified by the decree holder had to be 
ignored. 


As to the third question, I .agree that a statement of pay- 
ment made by the decree-holder in the execution application 
satisfies the requirements of Order 21, rule 2, sub-rule (1) of 
the Code of Civil Procedure,%nd permits him to prove that the 
payment was infact made ; ang I would add that it is quite 
immaterial for this purpose in which column or in which part 
of the application the statement is made, provided that it amounts 
to a clear statement of the receipt of payment. 


As to the fourth question, there is nothing to prevent a decree- 
holder stating subsequently to his application for execution that he 
received a certain sum prior to the application. 


If such a statement was made before contr6versy of any sort 
as to’ limitation arose either by a Court officer reporting the 
application to be barred by limitation or by objection by the 
judgment-debtor or otherwise, such statement may be treated 
as in effect an amendment of the application for execution and 


in viw of my answer to the third question amounts to a certi- 


ficate. 

But if such statement is made after controversy arose, while 
there is no reason why the Court should refuse to allow the state- 
ment to be filed for any other purpose than that of constituting a 
certificate, e. g., to place on record evidence suggesting that the 
omission in the application for execution was a bona fide mistake, 
it cannot have the force of a certificate. 

As to the fifth question. ° 

The question as put to us reads :— E 


(5) Where a compromise decree directs payment of the de- 
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cretal amount by instalments on particular dates and also authorises 
the decree-holder in the case of a default in payment of one or more 


_instalments to realise the balance of the decretal amount at once, 


what are the “such dates” within the meaning of clause (7) of 
Article 182 of the First Schedule of the Limitation Act, namely, 


YV. 
SRJCHAND the dates fixed for the payment of the instalments or the date of 


Boys, J. 


the default ? 
But this was due to a mistranslation of the decree. The 
question should read :— 
(5) Where a compromise decree 
(a) directs payment by instalments on named dates, 
and . - 
(b) further directs the judgment-debtor to pay the entire 
balance due if he makes default as to any two 
successive instalments, 


what are the “such dates” within the meaning of Article 182 (7), 
the dates fixed for the payment of the instalments or the date 
of the default ? g 

The decree was for a total sum of Rs. 13,512-14-6. The 
decree-holder alleged payment of Rs. 11,000 (Rs. 6,000 on July 
12th, 1918, Rs. 1,000 on July Ist, 1919, Rs. 2,000 on June 12th, 
1921,and Rs. 2,000 on June 14th, 1923), and on that basis 
Rs..2,812-14-6 was due at the date of the application for exe- 
cution. The decree-holder applied to execute for the whole 
balance. 

But payment of the last two sums of Rs. 2,000 each was 
denied by the judgment-debtor, and we have to answer this ques- 
tion on the assumption that the instalments being payable on 
each June 16th, the judgment-debtor had on June 16th, 1921, 
made default as tò two successive instalments and a balance of . 
Rs. 6,512-14-6 remained. 

What remedy or remedies had the decree-holder open to him 
on June 16th, 1921, and whatis the law of limitation applicable 
.to such remedy or remedies. __ a 


The first step is to examine the decree. 

The decree gave two directions :— . 

(1) that the judgment-debtor was to pay annual instalments 
on a certain specified date each year. 

(2) that if he made default in respect of “any two successive 
instalments” the judgment-debtor was to pay up the whole ba- 
lance. 

“ The amount of claim” in the application for execution of, the 
decree zs stated as follows :— 


Amount of claim Rs. 12,902-6-6 costs 610-8. A decree for 
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a total sum of Rs. 13,512-14-6 was passed in terms of the mutual 
compromise, the amount being payable in annual instalments of 
Rs. 1,000; in the event of default in payment of two instalments, 
the remaining decretal amount was made payable ina lump sum 
with interest at 6 per cent. per annum, by the defendants; thus the 
remaining decretal amount is Rs. 2,512-14-6, and interest from 
16-6-1918 to 15-9-1925, Rs. 1,070. 

Total Rs. 3,582-14-6”. i 


This may seem on the face of it an application or claim under 
the second part of the decree; it does quote the “default” condi- 
tion upon which occurring “the remaining decretal amount” be- 
comes payable and it then states the total of “the remaining de- 
cretal amount” which is claimed. 


It is, of course, true that it so happens that at the time of the 
application the dates for all the instalments payable had passed 
and so whether the application was “for specified unpaid instal- 

ments” already due or for “the remaining decretal amounts”, the 
amount claimed in this case would be the same. 


But it is soclearly on the face of it an application under the 
second part of the decree that I should have difficulty in treating 
it as one under the first part, df I had to decide the point. 


The question, however, has not been referred to us to decide 
under which part of the decree the application is made, so I am 
content to leave that to the Bench that referred the case to the 
Full Bench and that will decide the case, and I will give my an- 
swer on either hypothesis. 


If the application be interpreted as ah application under the 
first part of the decree for instalments due I can see no reason 
for holding that the fact that the judgment-debtor had made two 
successive defaults and incurred the more severe penalty provided 
by the second part of the decree deprived the decree-holder of 
the right to enforce the first part of the decree and executed it 
-at any time in respect of any instalment or instalments his right 
to which was not barred by limitation. Article 182 (7) is here 
beyond question applicable, for in the case of the direction for 
annual instalments the dates for payment are beyond doubt speci- 
fied and “certain”. The right under the second part of the decree 
is an additional right and not a restriction on his first right. In 
the present case the decree-holder could therefore have executed 
for the instalments of 1923 (for we have assumed that that ins- 
talment must for the purpose of our answer be treated as unpaid), 
1924 and 1925. 

But if the application be E as an application under 
the second part of the decree, the case will be different. 


On the assumption (on which we are proceeding) that the 
alleged payment of Rs. 2,000 on June 12th, 1921, was not made, 
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there was ‘undoubtedly a default in two successive payments, a 
default which gave the decree-holder a right to execute on June” 
ryth, 1921, for the whole balance. 


Next, before we consider whether the decree-holder got by 
subsequent default any fresh starting-point for limitation of his 
right to execute for the balance, it must be determined what 
article of the Limitation Act applied to the right to execute for 
the balance which accrued to him on June 17th, r921. 


It is, in my opinion, quite clear that Art. 182 (7) cannot apply. 
It could only be held to apply by holding the words “ certain 
date” to mean “a date certain (¢ e. either apparent or deter- 
minable on the face of the decree) or a date which, on the hap- 
pening of a particular event, which might never have happen- 
ed at all, becomes certain”. I can-see no justification what- 
ever in the language of Art. 182 (7) for importing the second 
alternative into it. The words “the decree directs to be made 
at a certain date”? seem to me open only to the construction that 
the date must be specified in, or with certainty ascertainable from, 
the decree itself. Therefore, though the application is one 
of the class described in the first column .of Article 182, it is 
impossible to hold that Article 182 applies to it- because none of 
the seven provisions in the third column is applicable to it. 


It of course follows that, whether or not any two later suc- 
cessive defaults could be relied upon, by waiving or ignoring a 
prior default or defaults, the date of the second of such suc- 
cessive defaults would be equally not “certain” within the mean- 
ing of Article 182 (7), and the question of the right of the- 
decree-holder to waive or ignore a default does not here arise. 


I would answer, then, that while Article 182 (7) would apply 
to an application to execute in respect of and for particular instal- 
ments due on dates certain from the decree itself, it does not 
apply at all to the present application for execution which is under 
the second part of the decree. 


The only other article is Article 181. By the second part of 
“the decree the judgment-debtor is made liable to pay and a cor- 
responding right in-the decree-holder to apply clearly first arose 
on June 17th, 1921, and, in the absence of any other considera- 
tions, the application would have become barred on June 17th, 
1924. : 

But there is another consideration, to which I have referred 
(but which it was not in that connection necessary to pursue) 
when considering the applicability of Article 182 (7) to the 
second part of the decree. . 


That consideration arises upon a construction of the particular 
decree. 


The second part of the decree makes the liability of* the judg- 
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ment-debtor arise upon default in payment of “amy two succes- 
sive instalments”. There is nothing whatever in this phrase to 
limit it to the “first two successive defaults”, and such a restric- 
tion would moreover be ordinarily to the prejudice of the judg- 
ment-debtor by forcing the decree-holder to take action.. This 
last is only a question of expediency, but apart altogether from 
such expediency I can see no peri for ee such a cons- 
truction upon the words “any two” 


I hold, therefore, that the execution of the second portion 
of the decree is governed by Article 181 and the right to apply 
first arose on June 17th, 192r,and again on the occurrence of 
each default- (in respect. of that and the previous default). 
Therefore, in this case the decree-holder could apply on June 
17th, 1925, (by reason of the defaults on June 16th, 1924 and 
June 16th, 1925) for execution for the balance due (2. e., for 
the whole decretal amount less amounts paid and less individual 
instalments already barred by limitation). 


I would,-therefore, answer the fifth question as follows :— 


If the particular application for execution be interpreted as 
an application under the first part of the decree to recover cer- 
tain instalments already overdue, Article 182 (7) applies and 
limitation will run in respect of each instalment from the date on 
which it became payable. - . 


If the particular application for execution be interpreted as 
an application under the second part of the decree to recover 
“the balance of the decretal amount remaining unpaid”, Article 
181 applies and limitation will run as to the whole balance un- 
paid, from the date of the later of the last two successive ins- 
talments unpaid, the decree-holder being entitled to a decree 
for the whole balance if his application is within three years of 
that date less the amount of. any individual instalments, which 
regarded as individual instalments, are not already barred by limi- 
tation. 


By THE COURT :— $ 


Q. (1) Whether there is any period of limitation applicable to j 


a decree-holder certifying a payment under Order 21, Rule 2, sub- 
rule (1) of the Code of Civil Procedure ? 


A. There is no such period. 
` Q. (2) If not, must a decree-holder certify payment before a 


decree will be time-barred, if the payment sought to be certified 
by the decree-holder be ignored ? 


A. No. e y ` 
Q. (3) Whether a statement of payment made by the decree- 


2 older in the execution application satisfies the requirements of 
Order 21, Rule 2, sub-rule 1 of the Code of Civil Procedure, 
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and permits him to prove that the payment was in fact made? 
A. Yes. ` 
Q. (4) Whether a decree-holder may certify an aired- pay- 


` ment after he has made an application for execution so as to be 


able to prove that payment in the execution proceedings ? 


A, If the statement purporting to certify the alleged pay- 
ment, though made after the application for execution has been 


` made, is made before any controveisy arises, either by a Court 


Officer reporting the application to be barred by limitation or by 
objection by the judgment-debtor or otherwise, such statement 
has the effect of a certificate. 


But if such’ statement is made after controversy arose, while 
there is no reason why the Court should refuse to allow the state- 
ment to be filed for any other purpose than that of constituting 
a certificate, e. g., to place on record evidence suggesting that the 
omission in the application for execution was a bona fide mis- 
take, it cannot have the force of a certificate. 


Q. (5) (as re-drafted by the Full Bench) Where a compe: 
mise decree i 


(a) directs payment by instalments on named dates, jd 


(4) further directs the judgment-debtor to pay the entire 
balance due if he makes default as to any two succes- 
sive instalments, : 


what are the “ such dates ? within the meaning of Article 182 (7) 
the dates fixed for the payment of the instalments or the 
date of the default ? 

A. (MUKERII, J., dissenting) (a) If the application is one 
for the payment of instalments under the first part of the decree 
it will be governed by Article 182 (7) and the date from which 
limitation will run as regards each instalment will be the date on 
which that instalment was due. 


(č) Ifthe application is one for the remaining unpaid balance 
‘of the decretal amount under the second part of the decree, itis 
not governed by Article 182 at all but by Article 181 and limita- 
tion will run from the date of the last of any two successive de- 
faults, the decree-holder being entitled to a decree for the whole 
balance due less the amount of any individual instalments which, 
regarded as individual instalments, are not already barred by limi- 
tation. 


- (c) In cases of this description it is undesirable to interpret 
the application too strictly ; the Court may well pay regard to the 
substance of the application. 


Reference answered 
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JOTI PRASAD AND ANOTHER (Decree-holders) 
Versus 
SRI CHAND AND ANOTHER (J/udgment-debtors)* 


Civil Procedure Code, section 47—Appitcability of—Certsification—Re- 
z cognition by Couri. 

Certification is not an application and the decree-holder’s 
duty ends with informing the Court that he has received the 
payment. The certificate has to be filed with the record as a 
matter of course by the Court and whether it will recognize or 
not this certificate of payment is a different matter. Ií any 
controversy arises, then it would be a matter falling under 

- section 47 ot the Civil Procedure Code. 

EXECUTION FIRST APPEAL from a decree of MAULVI 
MIRZA MOHAMMAD NADIR HUSAIN, Subordinate Judge of 
Dehra Dun at Mussoorie. 


Kailas Nath Katju, for the appellants. 
Peary Lal Banerji, for the respondents. 
The Court delivered the following judgment :— 


This appeal has been wropgly put up before the Full Bench 
It was never referred to it. As already stated in the judgment 
delivered in the reference to the Full Bench in F. A. No. 488 of 
1926, after the controversy as to limitation arose, the decree- 
holder put in an application, on 24th April, 1926, stating that he 
had received two sums of money of Rs. 2,000 each. on 12th June, 
1921 and 14th June, 1923 and he prayed “that the payment may be 
duly certified”. The Court dismissed this application with costs. 


We have indicated in our judgments in the Full Bench refer- 
ence already alluded to, that the certification is not an applica- 
tion and the decree-holder’s duty ends with informing the Court 
that he has received the payment. The certificate has to be filed 
with the record, as a matter of course, by*the Court. Whether 
the Court will recognize or not this certificate of paymént is a 
different matter. If any such controversy arises, that no doubt 
would be a matter falling under section 47 of the Civil Procedure 
Code. But the certificate itself never calls for an order from the 
Court except the usual order “‘file’. It will therefore be a matter 
for the consideration of the Bench making the reference in the 
Full Bench case before which this present appeal No. 489 was 
laid, whether an appeal would be entertainable at all ? 


For the present it is sufficient to say that this case should 
go back to the Bench before which it was laid, after the Full 
Bench has recorded its answers to the reference made in Ex. 


F. A. No. 488 of 1926. 
* E. F. A. No. 489 of 1926 
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FULL BENCH 


HANUMAN PRASAD NARAIN SINGH (Plaintif) 
versus 
MATHURA PRASAD NARAIN SINGH (Defendant)* 


Civil Procedure Code, Or. 21, Rule 35(2)—Decree for joint possession 
— When lo be passed—Defendant in possession of joint lands— 
Plaintif’ s implied consent—Decree refused. 

Under the Code of Civil Procedure of 1908, a court has 
jurisdiction to pass a decree for joint possession even where the 
plaintiff has not been in actual possession, but the granting of 
such a decree is in the discretion of the court to be exercised on 
a consideration of the rights and interests of the parties’ con- 
cerned. A decree for joint possession cannot be refused on the 
mere ground that it would be impracticable or inadmissible. 
The defendants had been in undisturbed possession for a period 
of about 25 years of certain joint s:r lands with the plaintiff’s ` 
ımplied consent and had never denied the title of the plaintiff. 
Held, that a deciee for joint possession was properly refused. 
Watson & Coy. v. Ram Chander Datt, I. L. R., 18 Cal., ro, 
followed. è 

APPEAL under section 10 of the Letters Patent, from a judg- 
ment of the Hon’ble Mr. Justice Mukerji, Puisne Judge of the 

High Court of “Allahabad, confirming a decree of R. L. YORKE 

EsQ., District Judge of Allahabad, who modified a decree of 

PANDIT GAURI SHANKAR TEWARI, Judge of the Court of Small 

Causes, exercising the powers of a Subordinate Judge. 


Iqbal Ahmad and Shiva Prasad Sinha, for the appellant. 
Benod Behari Lal, for the respondent. 
The judgment of the Court was delivered by 


KENDALL, J.—The two questions that have been referred to 
the Full Bench arise from a suit for joint possession of certain 
sir plot in the village of Baraon. Other reliefs were claimed by 
the plaintiff, but with these we are not concerned. The two” 
parties to the suit are members of a Hindu family which has been ` 
found to be still in some respects a joint family. They own pro-, 
perties in several villages, and it appears that although there has 
never been any regular partition between them, they have in fact 
held some of these properties separately, and there is a clear find- 
ing that the defendant has been in separate possession of the szy 
plots in the village of Baraon for 24 years and has been paying 
profits in respect of these plots to the plaintiff. The plaintiff’s - 
suit was for a declaration of his title to a half share in the szr 
plots, and also for joint possession, and the two lower courts 

* L. P. A. No. 11 of 1925 ý 
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decreed his suit for a declaration but found that he was not en- CLVIL 
titled to actual possession. The learned Judge of the High 1928 
É 92 

Court, before whom the matter came in second appeal, upheld — 
these findings on the ground that under rule 35 of Order 21 of PES UMAN 
the Civil Procedure Code a decree for joint possession is now Nap are 
executed only by affixation of a warrant on a conspicuous part of SINGA 
the property, and by proclamation of beat of drum etc. ; and that Mara 

fae ge : ATHURA 
a decree for joint possession is only in the nature of a declaratory PRASAD 
decree, and in effect would be of no use to the plaintiff, An NARAIN 
appeal against this decision was filed under section 10 of the SINGH 
Letters Patent and the Bench has referred the following two spe- Kendell, /. 
cific questions to us for decision :— 





(1) Whether a decree for joint possession can be granted to 
(one) co-sharer against another co-sharer under the provisions of 
the Code of Civil Procedure of 1908 even though the former has 
not been in actual possession ? i 


(2) Whether the court has any discretion in the matter 
(apart from the case where co-sharers have been in separate pos- 
session by consent or acquiescence) to refuse to grant a decree on 
the ground that it would be impracticable or inadvisable ? 


The parties to these proceedings are joint owners of shares in 
several maækals and not merely co-sharers in a single makal, but 
we do not believe that this makes any material difference in the 
decision of the questions before us. 


The leading case on the subject is that of Watson & Co. v. 
Ram Chand Dutt (+) decided by the Privy Council. In that 
case their Lordships refused to give a decree for joint possession 
to a joint owner not, it is to be observed, because the law did 
not provide the machinery for the granting and the execution of 
‘such a decree, but because’ the circumstances of the case did not 
warrant the court in justice, equity and good conscience in giving 
the plaintiff that relief. In the judgment Sir Barnes Peacock 
remarked : 

“It ‘seems to their Lordships that if there be two or more, tenants-in- 

common, and 4 be in actual occupation of the part of the estate and is. 

engaged in cultivating that’ part in a proper course of cultivation as if it 
were his separate property, and 3 another tenant-in-common, attempts 
to come upon the said part for the purpose of carrying on operations there 
inconsistent with the course of cultivation in which 4 is engaged and 
the préfitable use by him of the said part, antl 4 resists and prevents 
such entry zot zx denial of B’s title but simply with the obje ct of protect’ 
ing himself in the profitable enjoyment of the land, such conduct on 
the part of 4 would not entitle Z to a decree for joint possession. ” 
After remarking on the waste and’. deterioration in the value of 
land that might follow in India if the courts were invariably to 
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give such decrees without a full consideration of the circum- 

stances, the judgment proceeds :— 
“ In Bengal the courts of justice, in cases where no specific rule exists, 
are to act according to-justice, equity and good conscience, and if in a 
case of share-holdei’s holding land in common it should be found that 
one share-holder is in the act of cultivating a portion of the land which 
is not being actually used by another, it would scarcely be consistent 
with the rule above indicated to restrain him from proceeding with his 
work, orto allow any other share-holder to appropriate to himself the 
fruits of the other’s labour or capital.” 


We believe that the materials for an answer to both of the 
questions referred to us are to be found in this judgment, but we 
propose to review briefly some of the cases which have come 
before this Court in recent years in order to see how the principles 
laid down by the Privy Council have been applied. 


In the case of Jagannath Singh v. Jainath Singh(*) the court 
refused to give the plaintiff a decree where the defendant had 
entered into possession of the ‘ derelict land’ which belonged to 
him and his co-sharers without doing anything illegal. In that 
case the Bench appears to have been of opinion that the court 
had no power to give adecree for joint possession unless the 
plaintiff had been illegally ousted. (The next case, to which we 
have been referred, is that of Jagannath Ojha v. Ramphal (°) 
in which a decree for joint possession was given. The appeal 
was referred by Mr. Justice (now Sir Edward) Chamier to a 
Division Bench because he found that in some cases the court 
had refused to give a decree for joint possession, and in his order 
he referred to the case of Watson and Co. v. Ram Chand Dutt 
as authority for the propositions that a decree for joint possession 
could be given and the decision must depend on the circumstances 
of the case, and that itis important to ascertain whether what 
the defendant is doing with the land is done iz denial of the 
plaintiff’ s title. In the case before him the defendant had all 
along denied the plaintiff’s title, and the Division Bench gave the 
plaintiff a decree for joint possession, remarking, however, 

‘there may no doubt be cases in which- the court may not deem it 


reasonable in the interests of all the parties concerned to make a decree 
for joint possession ”, : 


though they do not give any precise indication of the kind of 
considerations by which the court should be guided We can 
have little doubt however that they believed the guiding princi- 
ples to be those set forth in the case of Watson and Co. v. Ram 
Chand Dutt. In three more recent cases which have deen relied 
on in argument before us degrees for joint possession have been 
given. In the case of Bisheshar Singh v. Hanuman Singh (°) 


(1) I. L. R., 27 All., 88 7 (2) I.L. R., 34 Al., 150 
(3) I.L. R., 14 All, x 
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the parties had been in joint- possession of the land until 1324F. 
but in the following year the defendant had ousted the plaintiff. 
In the case of Sarabjit Singh v. Raj Kumar Rai (*) the parties 
had been jointly cultivating the land in dispute till 1318F. after 
which a tenant was put in cultivatory possession on behalf of 
both parties until 13217. after which the defendants ousted the 
plaintiffs—apparently by getting the joint tenant to surrender the 
land separately to them—and the court gave the plaintiffs a decree 
for joint possession. In the case of Bhargu Nath Rai v. Ap 
Narain Rai (°) the defendants were alleged to have dispossess- 
ed the plaintiff by collusion with some non-occupancy tenants; 
and the learned Judges remarked : 
“In the present case the learned Judge of the lower appellate court has 
stated in his judgment thata decree for joint possession might lead to 
considerable difficulty and trouble by reason of the parties not being on 
good terms. In every case in which one co-sbarer forcibly dispossesses 
another or keeps another co-sharer out of possession, there is undoubtedly 
a good dealof bad feeling between them but that is no reason for 
depriving a plaintiff of possession to which he is entitled. No doubt 
there may be cases in which joint possession ought not to be granted.” 
In every one of these cases in which a decree for joint posses- 
sion has been given there appears to have been an ouster of the 
plaintiff by the defendant." That there has always been a definite 
denial of the plaintiff’s title is not’so clear, but where the circum- 
stances showed that force had been used, or where fraudulent 
collusion had been detected, there must always have been an 
implied denial of the plaintiff’s title. We have not been shown 
any cases in which the courts have given a decree for joint pos- 
session in circumstances like those disclosed in the present suit, 
where the «defendant has been in separate possession with the 
acquiescence of the plaintiff for a large number of years and has 
never denied the plaintiff’s title. 


We may turn now to the two questions which have been put 
to us and answer them as follows :— 


(1) A decree for joint possession may certainly be granted , 


to one co-sharer-against another. Such decrees were given before 
the Code of Civil Procedure of 1908 came into force and the 
rule introduced in that Code (Rule 35,-order 21) merely defines 
the manner in which such a decree is to be executed. Sucha 
decree may undoubtedly be given even where the plaintiff has 
not been in actual possession. The late Mr. Justice Aikman, in 
the case of Ram Charan Rai v. Kauleshwar Rai(*), remarked : 

“ If a decree can be passed to put back a plaintiff into joint possession 

I see no reason why it should be %onsidered impossible to pass a decree 

for joint possession in the case of a plaintiff who has never been in 


(1) I. L. R., 44 All, 5 x (2) I.L. R., 45 All, 157 
(3) L. L. R., 27 All., 153 at 155 
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possession. Whether such a decree ought to be passed is another ques- 
tion ” 
and these remarks were endorsed in the referring order in the 
case of Jagannath Ojha v. Ramphal. 


(2) That the court has some discretion in the matter of 
granting a decree is obvious from the decision of the Privy Coun- 
cil in the case of Watson and Co. v. Ram Chand Dutt, but we 
can find no authority in that judgment for holding that in the 
exercise of their discretion the courts are to be guided by any 
other consideration than the rights and interests of the parties 
concerned. Such considerations, as the danger of a riot or criminal 
proceedings, have really nothing to do with the rights and interests 
of the parties zztery se and should not, we consider, be entertained 
by a civil court. The question whether the court has any dis- 
cietion to refuse to grant a decree in such a case on the ground 
that it would be impracticable, must be answered in the negative. 
If the plaintiff is entitled toa decree in accordance, with the 
principles ‘ot justice, equity and good conscience, as laid down in 
the decision of the Privy Council, we consider that the court must 
give hima decree whether it “believes that it would be useful to 
him or not. As has been pdinted out in the referring order, 
even if the decree has not the effect of putting him in actual 
physical possession of the disputed’ property, it would greatly 
strengthen his position in the revenue court, and the very fact 
that the procedure for executing such a decree has been specifi- 
cally laid down in the Code of Civil Procedure shows that the 
legislature did not believe that the decree would be impracticable., 
As regards the second part of the question, whether the court 
has any discretion to refuse a decree on the ground that ıt would 
be “inadvisable ’’, it might be said that their Lordships of the 
Privy Council were influenced by the question of advisability 
when they discussed the damage that might be done to the land 
if in certain cases the defendant’s possession were to be disturbed. 
They were, however, mainly guided by the facts that the defendant 
had not denied the plaintiff’s title, and that he had been in 
peaceful possession and had earned a right to protect himself in 
the profitable use of the land for good husbandry. We think, 
therefore, that we may answer this part of the question by saying 
that the court has no discretion to refuse a decree merely on the 


` ground that it would be inadvisable for reasons unconnected with 


the rights of the partits. 
Let the papers be returned to the referring Bench, 
[On receipt of the Full Bench opinion, the original Bench 
decided as follows :—] . 
SULAIMAN, A. C. J.—In this case plaintiff’s claim for joint possession 
had been disallowed by the Court below. The refusal of that relief was 
upheld bya learned Judge of this Court on the ground that the decree 
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for joint possession is only in the nature of a declaratory decree and CIVIL 
does not materially differ from itin view of the new provisions of the 
Code of Civil Procedure. If that view were correct, we would have 
been bound to dismiss the claim for joint possession without considering HANUMAN 
the merits any further. Under the old Act it had been held bya Full eee 
Bench of this Court in the case of Bhairon Rai v. Saran Rat, I. L. R., SINGH e 
26 All., 588, that if a plaintiff had been in joint possession of some V. 
property and had been illegally ousted from joint possession of any ESRA 
portion of that property by a co-owner, he was entitled to be restored NARAIN 
to such joint possession. There was, however, some conflict of opinion SINGH 
under the new Code. Without going into the question whether this Kendall, J 
was afit case or not for refusal to grant such a relief, we referred two 
questions of law for consideration by a Full Bench. The answers received 
make it clear that even under the new Codea court has jurisdiction 
to pass a decree for joint possession where the plaintiff has not been in 
actual possession; but that there is some discretion in the matter of 
granting such a decree which has to be exercised by considering the rights 
and interests of the parties conceined and the decree for joint possession 
cannot be refused on the mere ground that it would be impracticable. 

We must accordingly examine the facts of this case and the findings of 
the court below. In the written statement the defendant did not express 
ly deny the plaintiff’s title. On the other hand, it was admitted that 
they were joint zemindars. Fhe main point taken in paragraph 18 was 
that the s:r and waste lands had beenin exclusive possession of the 
defendant, and the plaintiff had no right to get actual possession thereof. 
The position was made clear furthe: by a statement of the counsel for 
the defendant, dated the znd December, 1921, when he stated that he 
had no objection to the granting of a declaratory decree to the plaintiff 
establishing his title to the extent of 4, but that he would contest the 
plaintiff’s right to obtain joint possession before the partition of the 
joint makal takes place. The court of first instance found that the sir 
lands in dispute had been in the defendant’s possession for some 24 or 
25 years and that this possession must have been with the plaintiff’s 
consent as the plaintiff had been receiving profits ‘from the defendant 
during these years. It accordingly held that it could not disturb the 
possession of the defendant extending over 25 years and with fhe plaint- 
iff’s consent. The learned District Judgé also remarked that there was 
positive evidence of the defendant’s separate possession for 24 years in 
the statement of the vazak, and then held that it was clear to him that 
the defendant, whose separate possession had been legal from the outset 
and had not been by virtue of any illegal act oy ouster, was entitled to 
retain his separate possession. 

We, therefore, think that as in this case the defendant’s possession 
had been exclusive and peaceful for a long number of vears this is not 
a fit case in which his possession cam be disturbed by passing a decree 
for joint possession in favour of the plaintiffs. We accordingly dismiss 
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We are of opinion that the decree for costs passed by the District. 


HANUMAN 
PRASAD 
NARAIN 

e SINGH 


v. 
MATHURA 
PRASAD 
NARAIN 
SINGH 
Kendall, J. 
CIVIL 


` 1928 





June, II 
SULAIMAN, 
A.C. J 


MUKERJI, J. 


Boys, J. 


Mukerji, J. 


998 HIGH COURT [A. L. J. R. 


Judge should be maintained, that the plaintiff should further pay the 
costs of the defendant before the learned Judge of this Court and bear 
his own costs, but that the partıes should bear their own costs of the 
appeal unde: the Letters Patent. i 





FULL BENCH 





RAMA SINGHA AND ANOTHER (Applicants) 
VEVSUS 
SHANKAR DAYAL AND ANOTHER (Ofppostte-parties)* 


U. P. General Clauses Act of 1904, section 6—Appeal—Not matter 
of procedure—Right of appeal not taken away by amending statute 
dinless clearly retrospective. 

An appeal is a mere continuance of the original proceeding 
initiated by the filing of the plaint and the right to continue 
that proceeding by way of an appeal cannot be affected by a 
new Act unless it expressly so provides. Right of appeal is a 
substantive right and not a matier of procedure. 

Under the Agra Tenancy Act of rg0r an appeal was provided 
from the decision of an Assistant Collector to the District Judge 
in certain class of cases. This right of appeal was taken away 
by the new Tenancy Act of 1926. eld, that a suit which was 
instituted before the coming into force of the new Act but was 
decided after'it had come into operation, was nevertheless in 
the matter of appeals governed by the old Act. 

Colonial Sugar Refining Co. Ltd. v. Irving, [igos] App. ` 
Ca., 369 and Delhi Cloth and General Mills Co. Ltd. x. The 
Lncome-Tax Commissioner. Delht, 28 A. L. J. R., 964, followed. 
Datvanayaka Reddiyar v. Renukambal Ammal, I. L. R., go 
Mad., 857 and Bala Prasad v. Shyam Behari Lal, 26 A. L, 
J. R., 406, referred to. 


REFERENCE under section 195 of Act II of 1901, from the 
Collector of Etawah. 


Badari Narain, for the applicants. 
Baleshwari Prasad, for the opposite parties. 
The judgment of the Court was delivered by 


MUKERJI, J.—This is a reference to the High Court unde: 
the Tenancy Act. The facts are clearly set forth in the-referring 
order of Mukerji, J., and it is not necessary to repeat them. 

A suit for arrears of rent was filed in the court of the Assist 
ant Collector when the old Tenancy Act was in force. Before 

* Misc. Case No. 1255 of 1927 
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it could be decided, the new Act came into force on the 7th of 


September, 1926. The suit was decreed on the 23rd of Decem- 
ber, 1926. 


Under the old Act a defendant had undoubtedly a right of 
appeal to the District Judge, if the decree went against him. 
Under the new Act there is no appeal from the decision of an 
Assistant Collector of the first class, when the valuation of the 
subject-matter is less than Rs. 200.. 


The point of law that arises therefore is, whether the coming 
into force of the new Tenancy Act, under which no appeal is 
provided, deprives a defendant of his'right of appeal which he 
would have had if the old Tenancy Act had continued to be 
operative. 


It is admitted that there is nothing in the new Tenancy Act 
expressly providing that it shall affect all pending actions, or 
that it shall have retrospective effect. If therefore the right of 
appeal was a substantive right and not a mere matter of pro- 
cedure, it could not be taken away bythe new Act. On the 
other hand, if it merely involved a question of procedure, that 
right may have been destroyed. 


In our opinion the point is concluded by the pronouncement 
of their Lordships of the Privy’ Council in the case of the Colonial 
Sugar Refining Co. Lid. v. lrving('). In that case ordinarily 
an appeal lay to their Lordships of the Privy Council from an 
order of the Supreme Court. While the matter was pending in 
that court, the law was amended so as to allow an appeal to the 
High Court Their Lordships of the Privy Council held that the 
new Act could not deprive the party of his right to appeal to the 
Privy Council. Lord Macnaghten remarked at page 372: ` 

“To deprive asuitor in a pending action of am appeal to a superior 

tribunal which belonged to him as of right is a very different thing from 

regulating procedure.” 

That principle was re-affirmed by their Lordships in the case 
of the Delhi Cloth and General Mills Co. Ltd.v. The Ineome-Tax 
Commissioner, Dethi(?). The principle has been followed by a 
Full Bench of the Madras High Court in the case of Daivanayaka 
Reddiyar v. Renukambal Ammal(*). Dalal, J. has taken the 
same view in the case of Bala Prasad v. Shyam Behari Lal(*). 


An earlier case of this Court, Zamin Ali Khan v. Genda(°), 
was decided before the pronouncement of their Lordships of the 
Privy Council in the case of the Colonial Sugar Refining Co. 
Lid. That case decided that although a suit is disposed of while 

(1) [1905] App. Ca., 369 

(2) [1927] 25 A. L. J. R., 964 
(3) I.L. R., ṣo Mad , 857 

(4) [1928] 26 A. L. J. R., 406 
(5) [1903] 1 A L. J. R., 105 
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one Act is in force, the appeal is governed by a new Act which 
comes into effect before the appeal is filed. That case must be 
deemed to have been overruled by the pronouncement of their 
Lordships of the Privy Council. 

We think there is no force in the contention that the Privy 


Council case was proceeded on the general principles of common 
law and is therefore not applicable to this case, which is governed 


by the U.P. General Clauses Act of 1904. ‘Under section 6 of © 


that Act, unless a different intention appears, the repeal of an 
Act cannot affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed. ;- 


or affect any remedy or any investigation or legal proceeding” 


commenced before the repealing Act shall have come into 
operation, and any such remedy may be enforced, and any such 
investigation or legal proceeding may be continued and concluded 
as if the repealing Act had not been passed. It is clear to us 
that an appeal is a mere continuance of the original proceeding 
initiated by the filing of the plaint, and that the right to continue’ 
that proceeding cannot be affected by a new Act, unless it 
expressly says so. The U. P. General Clauses Act does not 
operate differently. 


Our answer to the reference is that the right to appeal to the : 


court of the District Judge was governed by the law prevailing 
at the date of the institution of the suit, and not: by the law that 


prevailed at the date of its decision, or at the date of the filing 


of the appeal. 
The case will go back to the Bench concerned with this 
opinion. 
Reference answered 
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MUHAMMAD SALIM (Plaintiff) C1IVaL 
versus 1928 


RAMKUMAR SINGH AND OTHERS (Defendants)* P 
Specific Relief Act, section 42—Surt for declaration—Right to sacrr S 


fice cows—Injunction—When plaintif entitled to relief claimed, BANERJI, J 


t KENDALL.J 
It is the legal right of every person to make such use of 
his own property as he may think fit, provided that in doing so 
he does not cause real injury to others or offend against the 
law, even though 'he may thereby hurt the susceptibilities of 
others”, Shahbaz Khan v. Umrao Puri, I. L. R., 30 All., 18x 
followed. 


Where onthe Bagrıd day some of the Muhammedan residents 
of the village, excluding the plaintiff, entered into an agreement 
- with the defendants, who were the Hindu residents of an adjacent 
village, not to sacrifice cows, and when the plaintiff, along with 
other Muhammedans, made preparations for offering a sacrifice, 
the defendants succeeded in preventing it by a show of violence 
and by threats of a seriqus nature, held, that the plaintiff was 
entitled to a decree declaring his right to sacrifice cows in his 
residential house and in any place which was not exposed to the 
public view, and also for an injunction restraining the defend- 
ants {rom interfering with that right and that such relief to which 
the plaintiff was entitled from the Civil Court would be with- 
out any prejudice to any order which might hereafter be passed 
by the district authorities for the purpose of maintaining public 
peace. 





’ 


Ori Lal v. Muhammad Yaqub, 17 O. C., 354, referred to. 
Manzur Husain v. Muhammad Zaman, 52 In. App., 61, jol- 
lowed. i 

FIRST APPEAL from a decree of BABU PRIYA CHARAN 
AGARWAL, Subordinate Judge of Azamgarh. $ 


B. E. O'Conor, Syed Mohammad Husain and Mukhtar Ahmad, 
for the appellant. 


Peary Lal Banerji and R. C. Ghatak, for the respondents. 
The judgment of the Court was delivered by 


KENDALL, J.—The plaintiff-appellant is a weaver residing in Kendall, J. 
mausa Pura Shaikh Maruf, said to be appertaining to Kurthi 
Jafarpur, and he sued the 17 defendants, who are Hindu residents 
of Kurthi Jafarpur and other villages in the district of Azamgarh, 
for a declaration that he à 

‘‘in particular and other Musalman residents of the village in genera! 
have a 1ight to Sacrifice cow specially on the occasions of festivals and 
*F, A. No. 277 of 1925 
126 


CIVIL 
1928 
MUHAMMAD 
SALIM 
ov. 
RAMKUMAR 
SINGH 


Kendall, J. 


kS 


‘1002 HIGH COURT [A. L.J. Re ` 


Jd-us-zoha, regardless of any rite or custom in mauza Pura Shaikh Maruf 
appertaining to Kurthi Jafarpur, pargana Ghosi and that the defendants 
have no right to make interference thereto’’. - 


He also prayed fora permanent injunction to restrain the 
defendants from offering any sort of obstruction when Musalman 
residents of the village should offer sacrifice of cows or slaughter 
them. The cause of action is stated in the 4th paragraph of the 
plaint to be that on the occasion of /d-wz-zoha in 1924 the defend 
ants came to the plaintiff's village in large numbers, surrounded 
it, and told the plaintiff that they would not allow him to offer 
sacrifice of a cow, and if the sacrifice were offered, they would 


‘plunder the plainttff’s house as well as those of other Musalman 


residents, and would kill the plaintiff, and that in consequence 
of this the plaintiff was afraid to offer the sacrifice and refrained 
from doing so. Various pleas were raised in defence, the most 
important of which was that it was the district authorities who 
prevented the sacrifice of cows at the last /d-uz-zoha. While it 
was admitted that no sacrifice took place, it was not admitted 
that the defendants had any hand in preventing it. It was also 
said that there was no custom of cow sacrifice in the village and 
that the’ plaintiff did not own any property in the village, but 
these matters are not really relevant to the disputes between the 
parties. Before judgment was pronounced in the lower court the 
plaintiff’s pleader defined the right claimed by the plaintiff a little 
more exactly as ` 

“A right to sacrifice cow in his residential house, orin a house or at 

any other such safe place the land of which may not be the property of a 

non-Muslim and which may not be exposed to the public view”. 

The learned Subordinate Judge framed a number of issues, 
many of which have not been discussed before us. He found 
that the plaintiff had not sued in a representative capacity but 
that he had a right to bring the suit in his personal capacity, and 
that every Muhammadan has a right independent of any custom 
to sacrifice,cows and to slaughter them on his land. As regards 
what happened on the occasion of /d-wz-zoha, after discussing the 
evidence to some extent, he remarks :— B 

“My idea is that there was some quarrel between the Hindus and Mu- 
hammadans and the latter gave out that they would sacrifice cow on the 

Bagrid day, that the police got news of it and had agreements executed 

by the parties, that a yeport under section 107, Criminal Procedure.Code, 

was also made, that the parties settled their differences and the Muham- 
medans refrained from slaughtering cow, but as the rumour had beena 
float for some time since Hindus had come from outside whom the de- 
fendants sent them back (sic) asthe matter had been settled and there 
was no trouble. There was no interference by the defendants on the 

Bagrid day, in fact the plaintiff never wished’ to sacrifice cow, but he has 

subsequently concocted the story that thousands of persons had collected 

and threatened to kill him and loot his house”. 
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After repeating that the plaintiff had a right to sacrifice 
any cow that was his own property whenever he likes the Subor- 
dinate Judge in a somewhat remarkable paragraph came to the 
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conclusion that as the plaintiff sued in his personal capacity MUHAMMAD 


he had to show where he wanted to slaughter the cow and as 


SALIM 
Vv. 


he had not been able to prove that there was any place in the RAMKUMAR 


village in which he had a right to slaughter a cow, he could not 
claim any relief from the court and, therefore, dismissed the suit. 


The findings of fact by the lower court have been assailed 
before us, and we have examined the whole of the evidence in de- 
tail. It was admitted before us on behalf of the respondents that 
the question of whether a custom exists in the village is really irre- 
levant, and that the plaintiff must be held to havea right to 
slaughter his own cow if he wishes.to do so, provided that he 
does not act in an offensive manner. But it was argued on the 
facts that the defendants did notinterfere with the sacrifice on 
the occasion stated and indeed that the plaintiff made no attempt 
to offer a sacrifice, and it was further argued that the plaintiff 
could not claim a declaration under the Specific Relief Act for an 
abstract right such as the right to sacrifice a cow. 


The plaintiff himself, Muhammad Salim, gave evidence as to 
what happened on the occasion of the /d. He said: 


“Ram Kumar Singh and the other defendants prevented me from sacri- 
ficing cow on the occasion of /d-zz-zoha. They were telling publicly that 
if any body would sacrifice cow they wood lootand murder him. On /d 
day they surrounded the village and also my house. The defendants told 
me that if I would sacrifice cow they would murder me. Eight or ten 
thousand persons had surrounded the village. The defendants had told 
what I have stated above from a distance of 4 or 5 bighas from my house 

The result was that owing to fear I could not sacrifice 


cow. 


Abdul Qadir, a resident of Kurthi J&farpur, stated : 

* Hindus collected on the last Bayrid day before the prayers. There 
were more than five or ten thousand persons with /ath:s”. © 

Sulaiman, resident of Pura Shaikh Maruf, stated : 

“ On the last Bagrid, day after we had read the prayers, an hour after 
the Hindus surrounded the village. Defendants were among them. We 
did not do sacrifice then. We had made arrangement for sacrifice but we 
did not as we got afraid ”. 


Muhammad Ibrahim, another witness of the same village, 
stated: 

“On the last Bagrid day there. was a collection of the defendants 
and others. When we came after saying our prayers they surrounded the 
village. The defendants were telling that if I sacrificed, my house wll 
be looted and I will be: murdered. Salim was named and others were 
prohibited ”. 
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Such is the direct oral evidence offered by the plaintiff as to 
the events on the occasion of the /d. Ram Kumar Singh, 
the leading defendant, made a long statement, but he did not 
mention the events which took place on the /d He certainly 
said : 

“I did not call men on Bagred last for iiot ” 
and that there was no apprehension of breach of peace, But he 
admitted 

“I have objection if the Muhammedans sacrifice cow within closed doors. 

I will try my best to prevent it ae R 

That there was some trouble or apprehension of trouble on 
Bagrid day must certainly be inferred from the statements of 
three Hindu chaukidars who gave evidence for the defendants. 
Ram Sumer, who was sent to Kurthi Jafarpur on Bagrid day, said: 

“ Some 10, 2¢ or ṣo Hindus had collected near the hut of a Sadhu...... 

The Sub-Inspector was there for the whole day......I got prize as there 

- was no cow sacrifice......I got the prize as the sacrifice of cow could be 
prevented and there was no riot”. 


Madho Singh, describing what happened on the Bagrid day, 
said: 

“Cow was not sacrified that day in Kurthi Jafarpur. There was no 
riot, or apprehension of riot on that day......Extra police had come.... 

.... Salim and others wanted to do a new thing, that is, wanted to sacrifice 

cow”. 

Raghu, the third chaukidar, stated: 

“I got prize for preventing new thing being done and not for prevent- 
ing riot”, 

It is not clear who gave rewards to these three chawkidars for 
preventing the sacrifice, but 1t is clear from their statements that 
preparations were being made by Salim and possibly other 
Muhammedans to sacrifice cows and that they were prevented 
from doing so. The chaykidars certainly suggested that it was 
themselves or the police, and not. the defendants or any other 
independent Hindus, who actually prevented the sacrifice, but they 
do not stipport Ram Kumar Singh’s assertion that there was no 
attempt on the part of the plaintiff to make sacrifice on that 
occasion. 


Two documents which are referred to in evidence as “ reports” 
were filed by the plaintiff and were accepted by the court and 
relied on to a considerable extent. The first of these is printed 
at p. 45 and is dated May the 5th, 1924. This merely shows 
that there was a report under section 107 of the Criminal Proce- 
dure Code, and that the parties who were Hindus on the one side 
and Muhammedans on the other had settled their dispute relating 
to the blowing of conches and the sacrifice of cows In connection 
with this so-called report (which was not proved by the evidence of 
the Sub-Inspector who wrote it) two agreements were filed—the 
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one signed by Ram Kumar and other Hindus showing that they ~ 


had agreed to blow conches after prayers were over in return for 
an agreement executed by the Muhammedans ‘ regarding the non- 
performance of cow sacrifice as usual’, and the other signed by 
Haji Karim Bakhsh and other Muhammedans to the effect that 
“ the- residents of mauza Kurthi Jafarpur have come to terms on condi- 
tion that there will be no cow sacrifice in this village’’. 

Both these agreements are dated May the 18th, 1924, Że., 
about two months before the Bagrid. The second so-called 
“ report” is a note in the general diary signed by a Muhammedan 
Sub-Inspecter called Shafaat-ullah Khan, who did not give evi- 
dence. It is dated July the 16th. The gist of it is that 

“On the 14th of July the Hindus, on the basis of news that Muhamme- 
dans of mauza Kurthi Jafarpur would offer sacrifice of cow, used to come 
outside the addi from all sides in batches of 5o and 100 on different 
occasions and used to go back on receipt of the information that the cow 
would not be sacrificed........ Ram Kumar Singh and Chotu Singh, zemin- 
dars and others, prevented these batches and sent them back ”’. 


Ram Kumar Singb and Chotu Singh are two of the leading 
defendants, and the Subordinate Judge has relied almost entirely 
on this report for holding that the defendants, instead of prevent- 
ing the Muhammedans from doing sacrifice, were asking other 
men who had come for the purpose to go back. This finding is 
not easy to reconcile with his further findings that the plaintiff 
never wished to sacrifice a cow on the Bagrid day, and that the 
story that thousands of persons had collected was a complete 
concoction. It should be stated that the admissibility of these 
police papers had been called in question on the ground that they 
were never proved. They have been supported by reference to 
section 35 of the Evidence Act. No doubt they are entries in an 
official register made by a public servant in the discharge of his 
official duty, and as the hand-writing of the Sub-Inspectors who 
made the entries has been identified in court it would be difficult 
to rule them out. The importance of the entry of the 16th of 
July, however, is considerably discounted by the fact thateShafaat- 
ulah Khan himself was not examined. It was perhaps natural 
for the Subordinate Judge to rely on a report made by a Muham- 
medan Sub-Inspector in a matter of this kind which was to some 
extent favourable to the Hindu defendants. The ‘ report’ how- 
ever does show that there was an attempt or, at any rate, a prepara- 
tion to sacrifice cows, that there was a large gathering, in fact a 
series of gatherings of Hindus with the intention of preventing 
the sacrifice of cows, and that Ram Kumar Singh and Chotu 
Singh” were present on the spot. If the Sub-Inspector had 
made a statement in court on oath to the effect that these two 
gentlemen refrained from interfering with the plaintiff, and had 
adhered to that statement in the face of cross-examination on 
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behalf of the plaintiff, we should perhaps have been in a position 
to accept his statement in preference to the sworn testimony of 
the Muhammedan witnesses to the effect that Ram Kumar Singh 
and Chotu Singh with the other defendants interfered with them. 


- We have already noticed that Ram Kumar Singh has avoided 


as far as possible a mention of the events of the Baqvrid day. 
He has certainly not stated that he took an active part in 
preventing other Hindus from interfering with the Muhammedans, 
and indeed it has been his case throughout and that of the other 
defendants, that there was no incident at all on the Bagqrid day, 
that no attempt was made to -sacrifice cows and that the whole 
affair is a concoction. 


This statement of Ram Kumar Singh’s cannot be accepted, 
and we must differ from the learned Subordinate Judge in his 
findings as to what happened on the Baqrid day. We have no 
doubt that the plaintiff and probably other Muhammedans too 


- were preparing to sacrifice cows. We have their own evidence 


on the’ point. We have the testimony of the chaukidars who 
were called on behalf- of the defendants, and we have the police 
“reports”. It is not really difficult to understand what happened. 
Some of the Muhammedans had entered into an agreement not 
to sacrifice cows. The -plaintiff wąs no party to that agreement, 
though he is the son of Karim Bakhsh who was a party. When 
he and possibly other Muhammedans prepared to sacrifice cows, 
the Hindus had certainly some grounds for fearing that they 
were being hoodwinked, and they may, even have thought that 
the plaintiff and his friends were definitely bound by the agree- 
ment and were preparing to break it, They therefore took 
active steps to see that the agreement should not be broken, 
and they succeeded in preventing the sacrifice. We think we | 
are bound to accept the evidence of the plaintiff and his wit- 
nesses to the effect that the defendants themselves were among 
those who prevented the sacrifice by threatening the Muham- 
medans. What part the police took in the matter is not alto- 
gether clear. It was their duty to prevent a -riot and in this 
they succeeded. But the circumstances suggest that there would 
have been a riot, because the Hindus were present to prevent 
the sacrifice. The point is that the sacrifice would not have 
been stopped unless the Hindus had made a show of force to 
prevent it. 


This being in our opinion the undoubted facts of the case 
we have to consider whether the plaintiff is entitled to the relief 
that he claims. It has been argued on behalf of the respondents 
that he is not and some stressehas been laid on the case of Ort 
Lal v. Muhammad Yakub (+). In that case the Muhammedan 
plaintiffs had asked for a declaration that they were entitled 


(1) 17 O. C., 354 
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to slaughter cows inside their houses. It appears that they had 
made an application to the Deputy Commissioner for permission 
to sacrifice, that a Deputy Magistrate had been deputed to 
enquire into the matter, and that the Hindu defendants then 
filed a reply to the plaintiffs’ petition in which they denied the 
right to sacrifice in Bilgram. This was the only cause of action 
stated against the defendants. There was no suggestion that 
the defendants had ever interfered with the exercise of the 
alleged right, and indeed the plaintiffs withdrew their petition 
and filed a civil suit inits place. There was no application for 
an injunction, but only for a declaration, and the learned Judge 
who decided the case came to the conclusion that section 42 of 
the Specific Relief Act was not designed to meet cases of this 
kind, f 

“It is hardly to be imagined,” 
he remarks, 

*‘ that a person who under the common law has a right, say, to personal 

safety or freedom orto reputation can come to court with a suit under 

section 42 and ask for a declaration against another person whose in- 

terference with the exercise of the right has been confined to a bare 

statement that the right does not exist’’. 


In the present case the intelference went far beyond such a 
bare statement. He was further influenced in his decision by 
the fact that a purely declaratory decree which would be in- 
capable of execution would leave the parties exactly where they 
were before the suit, and he differentiated the facts from those 
in the case on which the plaintiff-appellant in the present 
appeal has chiefly relied, viz: Shahbaz Khan v. Umrao Puri (?) 
which was decided by a Bench of this Court. In that case the 
defendant Hindus had applied to the District Magistrate of 
Budaun for an order that the Muhammedans in the village should 
be forbidden to slaughter cows, and the Magistrate made an 
order which, without being very definite, was on the face of it 
adverse to the Muhammedans, and made it clear that the mem- 
bers of the Muhammedan community in the village of Beta 
'Goshain could not slaughter kine except at the risk of criminal 
proceedings. The learned Judges before whom the appeal was 
argued remarked : 
‘“ When a question in which the ordinary rights of property are involved 
comes before us, we must, before we can allow *those rights to be in- 
fringed, endeavour to find the existence of some principle or rule of 
law justifying a ruling that the wishes or susceptibilities of individuals 
can be allowed to override such rights. Acts calculated to offend the 
sentiments cf a class do not necessarify amount to a public nuisance’’. 
After reviewing a number of authorities on the subject, their 
Lordships came to the conclusion that it is the legal right of 
(1) I. L. R., 30 All., 181 
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every person to make such use of his own property as he may 
think fit, provided that in doing so he does not cause real injury 
to others or offend against the law, even though he may thereby 
hurt the susceptibilities of others ; and they gave a decree to the 
plaintiffs for a declaration of their rights, and an injunction 
restraining the defendants from interfering with those rights, 
provided that the plaintiffs should not in the exercise of their 
rights commit a nuisance or offend any rule or regulation law- 
fully promulgated and applicable to that village. An attempt 
has been made in this Court to differentiate the facts of the pre- 
sent case, on the ground that the defendants here have not gone 
so faras to get the District Magistrate to forbid the sacrifice. 
Asa matter of fact there can be no doubt in our minds that 
for the defendants to prevent the sacrifice by a show of violence, 
and by threats of a serious nature, was an even more drastic 
intérference with the rights of the plaintiff than a successful 
application to the District Magistrate would be. Their Lordships 
of the Privy Council, in the case of Mangur Husain v. Muhammad 
Zaman (*), held that a declaration of the existence of a right to 
conduct a religious procession through a public street might be 
granted, subject to the orders of the local authorities regulating 
the traffic to the Magistrate’s directions, and the rights of the 
public. The circumstances of that case were of*course somewhat 
different, but we believe that the analogy would hold good, and 
that the plaintiff is entitled to obtain the necessary relief from the 
civil court without any prejudice to any order which may hereafter 
be passed by the district authorities for the purpose of main- 
taining public peace. 


We therefore allow the appeal, set aside the decree and 
order of the lower court, and grant the plaintiff a decree declar- 
ing his right to sacrifice cows in his residential house and in any 
place which is not exposed to the public view, and also for an 
injunction restraining the defendants from interfering with that 
right. The plaintiff-appellant will receive his costs from the 
defendants in both courts. 


Appeal allowed 
(3) [1924] 52 Ind. App., 61 
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MAHADEO.PRASAD AND OTHERS (Plaintiffs) 
VEVYSUS 
BADRI DAS, RAM SARUP AND OTHERS (Defendants)* 


Cıvıl Procedure Code, Schedule II, paras. 5, 15, 16—Arbttration— 
Arbitrators unwilling to act—Returning papers to court—Consent- 
ing 10 act afterwards—Whether award valıd— Whether revision 
lies. f 


A suit was referred by the court to the arbitration of three 

arbitrators. The arbitrators returned the order of reference 
and the papers on the ground that the parties had declined to 
compromise the case and ‘the arbitrators had no time to devote 
to the arbitration On the date fixed the defendants suggested 
that the arbitrators were -willing to act but the plaintiff was 
throwing obstructions in their way. The plaintiffs denied this. 
Thereupon the Subordinate Judge summoned the arbitrators 
and, on being questioned by the Court (inspite of the’ protests 
of the plaintiffs), the arbitrators agreed to decide the case and 
ultimately delivered an award and a decree was passed in terms 
thereof. The plaintiff applied in revision. Meld, ona pre- 
liminary objection, that the revision was competent inasmuch 
as the question raised related to the validity and legality of 
the reference. Held, further, on the merits, that there being 
doubt as to the real attitude of the arbitrators, the court was 
justified, under the circumstances, to send for the arbitrators 
and no compulsion having been exercised. upon them, the 
Court acted legally in referring the case back to the arbi- 
trators. ` 


Gaya Mangal Singh v. Mohan Ram, 23 W. R., 429 (P.C.)~ 
and Har Narain Singh v. Bhagwant Kunwar, I. L. R., 10 
All., 137, referred to. ; 

CIVIL REVISION from an order of BABU RAM UGRAH LAL 
SRIVASTAVA, Subordinate Judge of Basti. 

Kailas Nath Katju, Peavey Lal Banerji and K. N. Malaviya, 
for the applicants. ° 

Sir Tej Bahadur Sapru, Harnandan Prasad and Sheo Prasad 
Sinha, for the opposite parties. 

The following judgments were delivered :— 

MUKERJ1, J.—This is an application on the_revisional side of 
the High Court by the plaintiffs of a certains suit against a decree 
made on 14th June, 1927 by the Subordinate Judge of Basti. 

It appears that two plaintiffs, one of whom is an applicant in 
this Court and the other of whom, having died, is now represented 
by the remaining two applicants in this Court, instituted the 
suit out of which these proceedings have arisen, for recovery of 

* Civ. Rev. No. 164 of 1927 
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a large sum of money amounting to nearly Rs. 20,000 from the 
defendants. After the trial began, the. parties agreed to refer 
their differences to the arbitration of three gentlemen, namely, 
Jokhai Ram, Jainarayan Ram and Ram Kumar Marwari (the 
latter being the president of the board of arbitrators). An order 
of reference to the arbitrators was made by the learned Subordi- 
nate Judge on the day the petition was filed, namely, 28th January, 
1927. 26th of February, 1927 was fixed by the Judge for the 
submission of the award. By a petition dated the 23rd February, 
1927 and signed by the President, Ram Kumar Marwari, the 
arbitrators sent back the order of reference and the papers sent 
with it to them, to the court. In this petition they said that the 
parties had been summoncd and asķed to compromise the case, 
but they did not agree to do so and that as the arbitrators had no 
time to devote to the arbitration, the papers were being returned. 


On 24th February, 1927 the Subordinate Judge ordered the re- 
port to be put up on the date fixed, namely, 26th February, 1927." 


On the Jatter date the court took down the statements .of the 
prominent parties, one on each side. It recorded, in the proceed- 
ings of the day, that, according to the plaintiff, the arbitrators had 
returned the papers as they had no time to spare for arbitration 
and as the parties had failed to come to terms. The proceedings 
proceeded to note that the defendant’s version was that the 
plaintiff had prevented the arbitrators from deciding the case and 
had forced them to return the papers. The defendant suggested 
that the court should summon the arbitrators and enquire from 
them whether they were really willing to arbitrate. The court 
accordingly ordered that the arbitrators should be summoned to 
` appear personally before it on 12th of March. 


On 12th March the arbitrators appeared and on being ques- 
tioned by the court, they stated that they were willing to arbi- 
trate. On the same day one of the plaintiffs, viz., Tribeni Ram, 
made two applications before the court. By the first he said 
that as the arbitrators had definitely. refused to arbitrate, 
there wag nothing about which an enquiry could be made from 
*the arbitrators themselves. On this the court made the remark 
that he had already given the reasons in his order dated the 26th 
February, 1927 as to why he had summoned the arbitrators. It 
noted further that on the said 26th February, 1927 thé applicant 
Tribeni did not object to the course adopted by the court and 
that because the arbitrators were present, it was desirable to 
enquire whether they were willing to arbitrate. Evidently it was 
after the disposal of this application that questions were put to 
the arbitrators and they expressed their willingness to arbitrate. 
By the second application Tribeni, one of the plaintiffs, made 
various allegations against the arbitrators. The Judge recorded 
an order stating that there was no sufficient reason for supersed- 
ing the arbitration and if there were any other sufficient grounds 
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for impeaching the award, the plaintiff would be heard in due 
time, z.e., after the award had been made. | 


The sire tae thereafter, made an award. The plaintiffs 
filed objection to the award. The learned Judge heard the objec- 
tions and dismissed them. Thereupon he ordered that a decree 
should follow the award. It is against this decree that the present 
application in revision has been filed. 


The only ground on which exception has been taken to the 
award is that the learned Subordinate Judge could not, in law, 
send back the case to the arbitrators after they had, by their 
report dated the 23rd February, 1927, returned the papers and 
that, therefore, the whole award was vitiated. The first six 
grounds of the petition of revision are concerned with this point. 
The 7th ground which related to the misconduct of the arbitrators 
and certain irregularities said to have been committed by the 
court below, was not pressed. 


A preliminary point is taken on behalf of the defendants- 
respondents that a petition in-revision is not competent and that 
the decree which has followed the award cannot be impeached. 


On this preliminary point the latest cases in this Court seem 
to have held that where the award is impeached on the ground 
that the very reference was ‘incompetent, this Court can revise 
the proceedings and, if necessary, set aside the order of reference 
with the necessary result that the award will fall through. An 
argument to the contrary is based on the last four words of the 


clause (e) of sub-clause (z) of paragraph 15 of the second sche- 


dule of the Civil Procedure Code, viz., “or being otherwise 
invalid ”. Paragraph 15 of the second schedule, which deals with 
arbitration, lays down that no award shall be set aside except on 
one of the grounds mentioned in sub-clause (e) to (c). The 
question whether the ground of objection to an award that it is 
bad on account of a bad reference comes within the words “ or 
being otherwise invalid” has been sometimes debated in this 
Court. We are of opinion that on principle and on ,authority, 


the four words quoted do not and cannot cover an award. 


where the reference itself is bad. The court is required to 
consider whether an award is good or bad. The finding of the 
Judge on the point is final and cannot be impeached in appeal. 
The examination of the grounds on which an award may be set 
aside will show that they all relate to something which has been 
done either by the parties or by the arbitrators. There is nothing, 
if we omit the words “or.......... invalid ” for a. moment, to 
suggest that the court is called upon to examine its own procedure 
and tọ pronounce whether its own procedure was good or bad. 
If a reference to arbitration is bad, itis so because the Judge’s 
order was not justified in the circumstances of the case. Ifa 
court has to pronounce an opinion as to whether its own act, in 


CIVIL 


1928 


MAHADEO 
PRASAD 


V. 
BADRI ÐAS 
RAM SARUP 


Mukerji, J. 


CIVIL 


1928 
: MAHADEO 
PRASAD 


Y. 
BAÐRI DAS 
RAM SARUP 


— 


Mukerji, J. 


IOI2 HIGH COURT [A. L.J]. R. 


making the reference, was justified or not, it is not to be expected, 
ordinarily speaking, that its own opinion onits own conduct 
should be allowed to have that finality which, for good reasons, 
are allowed to an award. On principle, therefore, the words “or 
being otherwise invalid ” should not be taken as including the 
question whether there was a valid reference to the arbitration. 


Coming to authorities in this Court, while the case of 
Ajudhiya Prasad v. Badar-ul-Husain(*) per Piggott, J. and 
Hari Shankar v. Ram Pyari(?) support the view that the ques- 
tion of the validity of the reference is one of the matters to be 
enquired into by the Judge under paragraph 15, clause (1) of 
Schedule 2 of the Civil Procedure Code, and his opinion should 
be final on the point, the following cases establish the contrary 
view :— 

Kanhya Lal v. Jagannath Pershad Hanuman Pershad(*); 
Gopal Das v. Bat] Nath(*); Tej Singh v. Ghasi Ram (°). 


We are of opinion that a revision is competent. 
On the merits the point to be decided is really very short. 


The facts have been all given above. The argument for the 
applicant is that when the arbitratgrs refused to act, the course 
that was open'to the court was indicated by paragraph 5, clause 
(1) of Schedule 2 of the Civil Procedure Code. The course was 
not to “coax” the arbitrators to reconsider their position and to 
persuade them to effect the arbitration. Itis argued that the 
‘court should have accepted the resignation sent in by the arbi- 
trators by their report dated 23rd February, 1927 and should 
have allowed the parties to nominate other arbitrators and, in 
their default to do so, the court should either have itself appointed 
arbitrators or should have superseded the arbitration and pro- 
ceeded with the case. 


On the other hand, the argument for the respondents is that 
the refusal of the arbitrators to arbitrate was not a final decision 
arrived af by them, that it was open to them to reconsider their 

"position and to agree to arbitrate in the matter referred to them. 
Two cases have been cited by the respondents’ learned counsel 
in support of their contention. -Before we consider the authorities 
it will be proper to examine the Code itself. > 


According to thè provisions of the Civil Procedure Code, 
when an application is made to the court stating that the parties 
have agreed to refer their difference to arbitration, the court 
is bound to make a reference accordingly. Where a reference 

(1) L L. R., 39 All., 489 
(2) [1923] 21 A. L. J. R., 326 
(3) [1921] 19 A. L. J. R., 33 


(4) [1926] 24 A. L. J. R., 235 | 
(5) F. A. No. 248 of 1924, decided on 31st March, 1927 - 
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is made the court’s jurisdiction is, temporarily, ousted and the 
arbitrators, if they accept the arbitration, become seized of the 
subject-matter in dispute. But the arbitrators may not accept 
the position assigned to them, or may be incapacitated by death 
or other circumstances from acting. Provision therefore had to 
be made as to what was to be done in those circumstances. The 
law therefore says that in the case of death or refusal of the 
arbitrators to act, the court has to give a chance to the parties 
to nominate fresh arbitrators and, in the case of their default, 
the court may either itself nominate arbitrators for the purpose 
or may supersede the arbitration and, in the latter case, the court 
is to decide the case itself. It must be reasonably clear, there- 
fore, that the court has to decide the question of fact whether 
a contingency mentioned above has occurred and whether it 
‘ should give the parties a chance to appoint fresh arbitrators. In 
this particular case the arbitrators’ report was received a few days 
before the date fixed,and the only order proper was one to put 
it up before the parties on the date fixed in the case. When the 
report of the arbitrators was taken up, the plaintiff present stated 
that the arbitrators were not inclined to take the trouble of 
deciding the case. The defendant present stated that the arbi- 
trators were quite willing to arbitrate but that the plaintiff 
present in court had put obstructions and had induced them to 
give up the arbitration. The court, therefore, had two versions 
before it as to why the proposed arbitration was going to fall 
through. It is clear that no party to a reference to arbitration 
is entitled to resile from the arbitration or has a right to nullify 
the reference by doing some improper act. The court was there- 
fore not only entitled, but was bound, to enquire into the truth 
of the allegations of the parties. The court accordingly sent 
for the arbitrators. When the arbitrators arrived, the plaintiff 
Tribeni put in a petition stating that the arbitrators should not 
be questioned. This application was properly disallowed. The 
arbitrators, on being questioned, expressed their willingness to 
proceed with the arbitration. The result was that the order of 
reference held good and time was extended to the arbitrators to 
enquire into the matter and to formulate their award. No 
suggestion has been made anywhere that the court took up any 
improper attitude towards either of the parties or towards the 
arbitrators with regard to the reference. On plaintiffs’ behalf 
our attention has been drawn to the statement of the president 
of the board of arbitrators, namely, Mr. Ram Kumar, as to what 
happened on 12th of March, 1927, when the arbitrators appeared. 
Mr. Ram Kumar was examined during the course of the in- 
vestigation into the objections fited by the plaintiffs after the 
award was made. Mr. Ram Kumar stated that when the court 
asked whether they were prepared to arbitrate, he said that he 
should have two hours’ time to consider the matter. The time 
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was granted. Ram Kumar conferred with his colleagues, Messrs. 


‘Jainarain and Jokhai Ram, as to whether they should really 


devote (the word actually used is ‘‘waste’) some of their time 
over the investigation of the affair. They all agreed that they 
might devote some time to the arbitration and, thereupon, they 
agreed to accept the reference. This gentleman was examined 
and cross-examined at great length, but no suggestion whatsoever 
was made that anything improper was done to persuade the 
arbitrators to accept the reference, 


The position therefore is this. At one time the arbitrators 
thought that they should induce the parties to come to terms and 
thereby save themselves the trouble of enquiring into the merits 
of the case. This was probably a natural desire. In this country 
nobody wants to decide a case as an arbitrator with the prospect 
of making the losing party his enemy. There is nothing on the 
record to indicate that previous consent of the arbitrators had 
been obtained before the reference to arbitration was made. The 
arbitrators, therefore, at one time were unwilling to devote time 
to enquire into the merits of the case. Later on, without any 
improper inducement, they were persuaded to accept the reference 
and to make an award. There was, therefore, no case in which 
a definite refusal to arbitrate was made. If there had been 
such a refusal the court had no alternative left but to allow time 
to the parties to nominate fresh arbitrators and in the case of 
such nomination to make a reference afresh. In default of such 
fresh nomination of arbitrators, the court could either nominate 
arbitrators of its own or could proceed with the case, after 
formally recording an order of supersession. No such thing 
happened. Therefore we must take it that this is not a case in 
which the arbitrators can be said to have “refused to act”. 


Coming to the authorities, only two have been cited before 
us. The case of Joy Mungal Singh v. Mohun Ram(*) is a 
Privy Council decision. It appears that a reference to arbitration 
was made and there were two arbitrators appointed. The arbi- 
trators made an award but it was signed by the arbitrators on 
different dates. From the decree that followed the award, an 
appeal was taken to the High Court. By reason of the fact that 
no 10 days time had been allowed to take exception to the award 
and by reason of the fact that the arbitrators had signed the 
award at different imes and not in the presence of each other, 
the case was remanded by the High Court and a direction was 
given that the arbitrators should come together and sign the 
award. When the case went back before the District Judge, one 
of the arbitrators, Mr. Sandys? took exception to something (we 
do not know what) and sent ina resignation to the District 
Judge in the following language :— 

(1) 23 W. R., 429 
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. I can discover no other alternative to be left me than 

herewith to submit my resignation ”. 
The learned District Judge was very unwilling to accept the 
resignation and induced Mr. Sandys to withdraw it. Mr. Sandys 
did withdraw and the two arbitrators then signed the award 
before the District Judge. Their Lordships of the Privy Council 
expressed the opinion that, in. the circumstances of the case, Mr. 
Sandys was not functus officio and he had “never formally 
divested himself of his character of arbitrator”. The case be- 
fore us is parallel in principle to the case before the Judicial 
Committee. The arbitrators, in this present case, sent in their 
resignation, ostensibly on the ground that the parties did not 
compromise the case. If the parties were going to compromise 
the case, there. was hardly anything about which the three 
gentlemen could arbitrate. In view of the conflicting reasons 
given by the parties before the Judge, as to the motive which 
persuaded the arbitrators to send in their resignation, the learned 
Judge made an enquiry and found that the arbitrators were 
willing to take up the responsibility which had been thrown on 
them. In the words of the Privy Council judgment, 

“the Judge was very unwilling to accept that resignation and in- 

duced ...... to withdraw it”. È 
The action of the District, Judge in the case before the Privy 
Council was not adversely commented ùpon by their Lordships 
of the Privy Council and we do not see why we should regard 
*the conduct of the learned Subordinate Judge in the case before 
us as in any way reprehensible. 


The other case is that of Harnarain Singh v. Bhagwant 
Kunwar(*). In this case Janki Prasad, one of the arbitrators, 
had, at one stage of the case, sent in his resignation but it was 
found that as a matter of fact he had all along been taking part 
in the arbitration proceedings. It was held that therproceedings 
were not in any way vitiated because of the resignation.. The 
learned Judges referred to the case decided by the Privy Council 
and reported in 23 Weekly Reporter, and upheld the award. 

On authorities, therefore, the reference to arbitration con- 
tinued to be valid in spite of the ‘resignation’ dated 23rd 
February, 1927 sent in by the arbitrators. 


The result is that the application fails on the neni and is 
hereby dismissed with costs. . 


BANERJI, J.—I concur. 


Application dismissed 
(1) I. L. R., 10 Alle 137 
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MOHAMMAD SHAFIQ AHMAD (Plaintif) 
VEVSUS 


MOHAMMAD MUJTABA AND ANOTHER (Defendants) * 


BANERJI, J. Civil Procedure Code, section 92—Mohammadqn law—Weakf for one’s. 


WEIR, J. 


War, J. 


family and descendants—Trust of a private nature—Section 92, in- 
applicable. : 

Section g2 of the Code of Civil Procedure does not apply to 
wakfs made for the benefit of the wakif, his family, his children 
and his descendants inasmuch as such a wakf is not an express 
trust for charitable purposes of a public nature. Mohammad 
Ismail Ariff v. Ahmad Ullah Daud, 43 In. App., 127, re- 
ferred to. 

First APPEAL from a decree of PANDIT VISHNU RAM . 
MEHTA, Additional Judge of the Court of Small Causes, exer- ' 
cising the powers of a Subordinate Judge of Cawnpore. 


Iqbal Ahmad and M. A. Aziz, for the appellant. 


Kailas Nath Katju and Mushtag Ahmad, for the respondents. 
The following judgments were delivered :— 


WEIR, J.—This appeal arises qut of a suit for the following 
reliefs. First, a declaration that the right of the first defendant 
to remain muiwalli of certain wagf property has become extinct, 
and that the plaintiff is entitled to possession of the waægf pro- , 
perty as mutwalli, and that he may be put in possession of it as 
such. Secondly, a declaration that a sale-deed of the 5th Octo- 
ber, 1920, by which the first defendant transferred a certain por- 
tion of the wagf property to the second defendant, is void, and 
that the second defendant may be ejected from that property and 
the plaintiff put in possession of it as mutwallz. The plaintiff is 
the eldest son of the first defendant, and the wagf in question 
was created by the father of the first defendant by a deed dated 
the 13th September, 1919. The deed declares that the wagif 
makes ‘ĉa wag/ for self and children ” in respect of his immov- 
able property specified at the foot of the deed, and that the 
property “‘ shall henceforward be property dedicated to God”. 
The deed contains the following’ provisions:—That the wagif 
should remain muztwalli to the end of his life; that on his death 
his son, Mohammad Mushtafa (first defendant) should be sole 
mutwalli and, after him, his son, Mohammad Shafiq Abmad, 
(the plaintiff) should be mutwalli; that the office of mutwalli 
should be hereditary in the family of the wagif; that after the 
death of the wagzf, it should be the duty of the mutwatli to 
maintain the wagf property in repair, and to pay taxes and to 
expend at least 6 pies per rupee of the residue of the income 

‘ * F. A. No. 352 of 1925 
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“on good deeds and charity”. The balance of the income, so 
far as the plaintiff and the first defendant are concerned, is to be 
divided as follows:— 2 Suls share to the first defendant and 
1 Sul share to the plaintiff. The deed further provides that 
inasmuch as a portion of the wagf property, namely, an akata, 
(which I shall henceforth call the ghata), had been mortgaged 
by the wagzf before he created the wag/, and inasmuch as the 
wagif was also under an obligation to build upper stories on cer- 
tain shops, which are also included in the wag/, it should be the 
duty of the mutwalli to pay off the mortgage-debt and to build 
the upper stories of the shops “ out of the rent of the akata” or 
“ by raising money against the said a#ata in any other reason- 
able and proper manner”. (This ahata is the property which 
the first defendant subsequently sold to the second defendant and 
which the plaintiff now seeks to recover). The deed finally pro- 
vides that if any of the mztwallis “ fail to abide by the dictates 
of Islam or does anything against the conditions of the wagfnama, 
he shall be deprived of the right of being mutwalli and, after 
him, whoever may be surviving and entitled according to the con- 
ditions of the wagfuama, shall be mutwalli ”; but, if none of the 
male or female descendants of the wagzf survives, “ the District 
Judge shall have power to appoint any reliable Musalman of the 
Sunni sect and belonging to the Hanafi school as mutwalli”; and 
that such mztwad/z should spend the income from the wagf pro- 
perty on the religious education of Musalmans ; submit an account 
of income and expenditure to the District Judge every year ; and 
comply with his orders regarding management of the property. 


The present suit was brought as an ordinary suit before the 
first Subordinate Judge of Cawnpore, who, holding that it should 


have been brought under section 92 of the Civil Procedure Code, 


granted a decree declaring that the properties mentioned in the 
plaint were wagf property and refused to give the plaintiff any 
other relief. The plaintiff has appealed against so much of this 
order as refuses him the relief for which he asks, and the defend- 
ants have appealed on the ground that no declaration sheuld have 
been given to the plaintiff. 


The first point to be decided is whether section 92 of the 
Civil Procedure Code applies to this suit or not. Counsel for the 
defendants divided his argument on this point into two heads: 
first, that under Mohammadan Law, every wagf-#l-aulad is an 
express trust fora charitable purpose of a public nature so that, 
even if the whole of the income of the wagf be devoted to the 
support of the wagif’s family, the wagfis, by reason of the ulti- 
mate remainder to charitable purpeses, a public wagf. Secondly, 
that even if this isnot so, the obligation to expend 6 pies per 
rupee of the net income of the property on good deeds and charity 
makes this wagf a public wag. 


128 


4 


C1VIL 


1928 
MOHAMMAD 
SHAFIQ 
AHMAD 

n U.. o 
MOHAMMAD 
MUJTABA 


Weir, J. 


CIVIL 


1928 


MOHAMMAD 


SHAFIQ 
AHMAD 
e v 


MOHAMMAD 


MUJTABA 





Wer, J. 


\ 


1018 HIGH COURT [A. L. J. R 


As to the first point, in Mahomed Ismail Arif v. Ahmed 
Moolla Dawood (°) , their Lordships of the Privy Council make the 
following observations :— 

“The Musalman law, like the English law, draws a wide distinction 
between public and private trusts. Generally speaking, in case ofa 
wayf or trust created for specific individuals or a determinate body of 
individuals, the Qasz, whose place in the British Indian system is taken 
by the civil court, has in carrying the trust into execution to give effect, 
as far as possible, to the expressed wishes of the founder, With respect, 
however, to public, religious or charitable trusts, of which a public 
mosque ts acommon and well-known example, the (Qazz’s discretion is 
very wide”. 

In view of this authoritative expression of the law on the subject, I 
think it is not open to this Court to hold that there can be no such 
thing as a private wagf in Mohammedan Law; but even if we had 
not the opinion of their Lordships to guide us, I should, though with 
less confidence, be inclined to agree with the argument of counsel 
for the plaintiff that in construing section’92 of the Civil Procedure 
Code the words “public trust of a charitable or religious nature” 
should be given their ordinary meaning, and cannot be made to 
vary according to the classification of trusts which may beadopted 
in different systems of law. The sgction does not affect substan- 
tive rights except in so far asit prescribes the manner in which 


' they can be enforced. If the provision for expending six pies per 


rupee on good deeds and charity be ignored, the wagf with which 


_ we are concerned constitutes a trust for -the benefit of the family 


of the mutwalli so long as any member of that family survives, 
and that trust is, in my opinion, a private trust even though the 
ultimate trust is for a charitable purpose. The situation appears 
to me to be similar to that- which would arise if property were 
vested in a trustee upon trust for some named individual for his 
life and after his death upon trust for a named public charity. 
Such a trust, so far as the individual tenant for life would be 
concerned, would be a purely private trust in enforcing which 
he woulc be entitled to proceed in the ordinary way ; although, 
if the trustee weré wasting the corpus of the trust funds, the 
Advocate-General (Z. ¢.,in these Provinces, the Legal Remem- 
brancer), or two members of the public with his consent in 
writing, might institute a, suit under section 92 of the Code of 
Civil Procedure for the purpose of preserving the corpus of the 
trust funds. I now turn to the second argument put forward 
on behalf of the defendants, namely, that the direction to spend 
a 1/32 part of the income of the property on “good deeds and 
charity” makes the wagf a public trust within the meaning of 
section 92 of the Civil Procedure Code. The exact provisions 
of the wag nama concerning charity are these :—There is no 
dedication of any defined portion of the income of the property 
(1) L. R., 43 1. A., 127 at 134 
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to any benevolent or charitable purpose during the life of the 
wagif- He merely announces his intention “to spend such 
amount as he may think properin the name of God”. After 
the death of the wagzf it becomes the duty of the mutwalli to 
spend “according as he thinks proper, at least 6 pies per rupee of 
the net income on good deeds and charity”, and it is finally provid- 
ed that “no outsider shall be entitled to benefit himself” in the 
life-time of the wagif or in the life-time of Mohammad Mujtaba and 
his sons as well as of his wife Musammat Mariyam Bibi “ with 
the exception of the fact that the Mutwalli may render help to any 
needy person by way of charity out of the aforesaid amount”, that 
is, the 1/32nd part of the net income of the wagf property. The 
first comment which I wish_to make on these provisions is that 
the amount to be spent in accordance with them is exceedingly 
small. The income of the property at the date of the wagfnama 
was about Rs. 180 per month,from which Rs. 70 per mensem 
would have to be deducted for interest at I per cent per. mensem 
on a mortgage for Rs. 7,000 on the akata, so that the sum which 
ought to be spent would -be about Rs. 3-8 per month. The 
objects on which this small sum is to be spent are stated so 
vaguely, and the discretion allowed to the Mutwalli is conse- 
quently so wide, that I greatly doubt whether there is any 
effectual dedication of any “portion. of the income to charity. 
All good deeds are not necessarily charitable in the legal sense. 
Thus, for instance, in Williams v. Kershaw (+), Lord Cottenham 
held that a gift “to benevolent, charitable and religious purposes” 
was void, and this decision was quoted -and applied by their 
Lordships of the Privy Council in Aztorney-General for New 
Zealand v. Brown (°) where the legacy was for “such charitable, 
benevolent, religious and educational institutions, societies and 
objects” as the trustees of the will should select. It might, 
however, be said that in this case the words “good deeds” are 
merely used as synonyms for charitable almsgiving, and that, 
therefore, the fraction of the income with which I am dealing is 
to be devoted to the relief of poverty. But, even if this were 
so, the powers which are given to the Mutwalli in spending 
this small sum are so extensive, as to “when” and “how” and 
“where” it is to be disbursed, that it would be impossible 
effectually to enforce this trust (if there be a trust) without settling 
scheme for the application of the money; and it seems to me 
that this is a thing that the wagif never centemplated. In my 
opinion, taking the deed as a whole, it amounts to this: that 
the wagif wished to impose a religious or moral duty upon the 
Mutwallt to spend a 1-32 part of the income on almsgiving in 
such a way as would be becoming*to a pious Mohammadan in the 
position of the wagz/, but that he just stopped short of imposing 
a legal duty to do so because the provisions of the wagfnama 
(1) 4 Ci, and F., 111 (2) [1917] A. C., 393 
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show that it was the intention of the wagzf that as long as any 
member of the wagif’s family was hving, the Mutwalli should 
not be obliged to render accounts to any public authority. The 
fixing of a minimum amount for purposes of almsgiving appears 
to me to have been inserted in order to prevent quarrels among 
the members of the wagif’s family concerning the amount which 
the Mutwalli might properly spend on charity if he chose to do 
so. But even if I am wrung in this, and if the deed be taken as 
imposing a charge on the property to the extent of 1/32 part of 
the income for charitable purposes, I do not think that this 
would have the effect of making the wagf a trust for a public 
purpose of a charitable nature within the meaning of section 92 
of the Civil Procedure Code. In the absence of any express 
authority in this question—and none such has been cited in argu- 
ment—I think that I am entitled to rely on the analogy of cer- 
tain cases which came before their Lordships of the Privy Council 
before the Waqf Validating Act was passed, and in which the 
question was whether the dedication of a part of the income of 
wagf property to charity was or was not sufficient to support a 
valid wagf of the whole where the bulk of the property was 
devoted to the maintenance of the wagi/’s family in perpetuity 
with an ultimate remainder to charity if the family died out. In 
Mohammad Ahsanullah Chowdhrj v. Amarchand Kunau (Ç) 
their Lordships, when discussing the effect of the wagfnamea in 
that case, said : ; 


t Their Lordships cannot find that the deed imposes any obligation i 
on the grantor’s male issue, or on any other person into whose hands the 
property may come, toapplyit to charitable uses except to the extent to 

- which he (the wagif) had himself been accustomed to perform them...... 
For all that appears, there is no reason to suppose that the charitable 
uses would absorb more than a devout and wealthy Mohammedan gen- 
tleman might find it desirable to spend in that way”. 

Again in Mujib-un-nissa v. Abdur Rahim (°) their Lordships 
observed that a wagf will be valid ~ i 

“if the effect of the deed is to give the property in substance to chari- 

table uses. It will not be so if the effect is to give the property in subs 

tance to the testator’s family”; _ 
and in Mohammed Munawar Ali v. Razia Bibi (*) it was held 
that where a provision for charity created a mere charge of an 
inconsiderable amount on the profits of the estate, there was no 
valid wagf. Itis true that in these three cases their Lordships 
were considering a question which has now been finally settled by 
the Waqf Validating Act, namely, whether a wagf for the benefit 
of the wagi/’s family was or was not void if it created a per- 
petuity. But, as I have said, I think that I am entitled to take 


a (1) I. L. R., 17 Cal., 418 (2) I.L. R., 23 All., 233 at 244 
- (3) I. L. R., 27 All., 320 
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them as a guide in determining whether the wagf before us is or ~ CIVIL 
is not a public trust. The conditions of this wagf almost exactly T028 
fit the tests which were applied by their Lordships in the three — 
cases which I have cited to determine the question whether there recente 
was a charitable trust or whether the wagfwas a private trust. Apmap 
In the present case there was no. obligation on the wagzf himself v. o 
to spend any particular sum on charity. The amount to be spent Moma BA 
by his successors is very small, both absolutely and relatively to ae 
the total amount of the income of the wagf, and the discretion Weir, J. 
given to the muzwad/i in spending it is as wide as can possibly 

be; so that, as I have said, it would be practically impossible to 

control him in dispensing it. There is also the fact that, as has 

been proved in evidence, the wagzf was in the habit of dispens- 

ing alms himself, and that, if Iam right in the interpretation 
which I put upon the wagfnama, he merely wished to provide for 

the continuance of this practice in his family as a moral or reli- 

gious duty which he considered becoming to a man of his reli- 

gion. I, therefore, hold that the deed before us does not create 

a public wagf, and consequently it is unnecessary for me to 

discuss the effect of a line of decisions which were cited in argu- 

ment beginning with Sajedur Raja Chaudhuri v. Gaya Mohan 

Das (*). These decisions all deal with a distinction between 

_ cases in which the public thay sue to enforce a public trust and 

cases in which a private party may sue to enforce his own rights 

under, such a trust, and with the effect of section 539 of the 

old Civil Procedure Code, or of section 92 of the present Code, 

upon such suits. This distinction was recognised by Benches of 

this Court in Mohammad Ibrahim Khan v. Ahmad Said Khan(*), 
Mohammad Abdul Majid Khan v. Ahmad Said Khan(*) and in 

Puttu Lal v. Daya Nand(*) in which latter case it was held that 

section 92 of the Code of Civil Procedure did not apply to a 
-case where a plaintiff claimed a declaration of his right to act as 

a trustee of a temple under a deed of endowment in preference 

to the defendant who claimed a similar right. In the case before 

us the plaintiff admits that he is claiming to be appojnted mut- 

walli in order to make certain of getting his 1-3rd share of the» 

income of the wag/ property which he says has been wrongfully 

withheld from him by the first defendant, and that he wants to 

recover the property which has been sold, so that it might be 

argued on the analogy of the case to which I have just referred 

that, even if the wagf is a public wag/, the plaintiff is seeking 

only to enforce his private rights under it. But in view of cer- 

tain observations of their Lordships of the Privy Council in 

Abdur Rahim v. Said Abdul Mohammad Barkat Ali Shah(), 

I am not certain how far this distinction between the enforcement 

of public and private rights can now be maintained where the 


(1) I. L. R., 24 Cal., 418- (2) I. L. R., 32 All., 503 
(3) JILL. R., 35 All., 459 (4) 20A. L.J. R., 712 
. (5) 32C. W. N., 282 
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relief sought is of one of the kinds enumerated in section 92 of 
the Civil Procedure Code. I, therefore, prefer to base my judg- 
ment on the ground that the wag f with which we are concerned 
does not constitute a public trust. 


I now turn to the facts of the case and to the question 
whether the plaintiff is entitled to the relief which he seeks, 
namely, that he should “be appointed mutwaldi in place of the 
first defendant and that he should be given possession of the 


` ahata sold by the first defendant to the second defendant. The 


plaintiff's claim that the first defendant should be deposed from 
the mutwalliship is based on two grounds, namely, that the 
first defendant has not been paying to the plaintiff his proper 
share of the income of the wagf property, and that the first 
defendant sold the akata when. there was no necessity to do 
so. 

First, as to the plaintiff’s allegations about the income, it appears 
that on the 26th June, 1922, in a suit brought in the court of 
the Munsif of Cawnpore by the plaintiff against the first defendant, 
the plaintiff obtained a decree for Rs. goo for arrears of income 
of the wagf property. The plaintiff, therefore, as regards the 
period covered by that decree, chose and obtained his remedy ; 
and it is his own fault if he has not taken proper steps to execute 
it. In his evidence-in-chief the plaintiff said that the income of 
the wagf property is about Rs. 250 a month; but he arrived at 
this figure without taking into account the interest which would 
have to be paid on the mortgage for Rs. 7,000 on the akata; 
and, on cross-examination, he was obliged to admit that the 
income was from Rs. 170 to Rs. 180. The plaintiff's evidence 


. Shows that he has not been as badly treated as he alleges. He 


admits that of the two residential houses which form part of the 
wagf property he has possession of the entire zezana house and 
tbat he lives in it with his brother-in-law, Mohammad Hanif, while 
defendant No. 1 is, or at the date of the suit was, in possession 
of the mardana house. He also admits that he has possession 
of the upper floor of the line of shops which forms part of the 


‘wagf property, and that he has one of the shops on the ground 


floor which has a letting value of Rs. 12a month. It seems 
that he also lets another of these shops at Rs. 15 a month. 
It, therefore, seems to me that the first defendant has not ex- 
cluded the plaintiff from the wagf property or deprived him of 
his 1/3rd share of the’income. So that the plaintiff has not made 
out any good ground for having the first defendant removed from 
the position of mutwalli. The dispute, if there is any substance 
in it, concerning the allocation of the income of the wagf is - 
really merély a matter of account. The first defendant does not 
now dispute the plaintiff's right to a 1/3rd share in the income 
of the wagf or the validity of the wagf. 
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As to the sale of the akata, this property, as I have already 
mentioned, was subject to a mortgage for Rs. 7,000 carrying in- 
terest at Re. I percent. per mensem and compoundable with three 
monthly rests. The mortgage was created by the wagif a short 
time before he executed the wagfxama. Taking the income of 
the akata at Rs 80 a month, which seems to be a liberal esti- 
mate, it was barely sufficient to keep down the interest on the 
mortgage and to keep the a@hata in repair. The income 
of the rest of the property was insufficient to maintain the 
wagtf’s family, to clear off the mortgage, and to complete the 
building of the row of shops in the Meston Road which 
the wagzf and, after him, his family were bound to com- 
plete under the terms of a contract with the Improvement Trust 
of Cawnpore. The plaintiff has contended that it would have 
been possible, instead of selling the ahaza, to let it ona long lease 
at a low rent with a premium of about Rs. 12,000 which would 
have been sufficient to pay off the mortgage and to supply funds 
to complete the shops in Meston Road. But the evidence 
which he has produced in support of this contention is in- 
decisive, and he has been unable to show that anyone would 
have been prepared to take the akata on such terms. He 
has also produced evidence to show that the price for which 
the akata was sold, namelf, Rs. 17,000 was below its true 
value. I am not inclined to agree with this. One of the 
plaintiff's witnesses who said that he had offered Rs. 20,000 
admitted that his offer was based on a monthly rental of 
Rs. 100 and that he would not pay as much if the rent were only 
Rs. 80. The price paid represented about 25 years purchase of 
the monthly rent, and my brother Banerji, who has had ex- 
perience in these matters, considers that this would be a fair 
price for land of this kind in Cawnpore. It should also be noted 
that defendant No. 2 who purchased the akata would, under 
Mohammadan Law, be entitled to pre-empt it, if it were sold to 
anybody else ; so that it might not be easy to find another pur- 
chaser. There is also the fact that the plaintiff himself did 
everything he could to discourage other persons from offering 
to buy the ahaza, so that, if more could have been obtained and 
was not realised, it was quite as much his fault as anybody else’s. 
Of the sum for which the akata was sold, Rs. 7,929 odd was 
required to pay off the mortgage and asum of Rs. 5,450 was 
required for completing the frontage of theshops in the Meston 
Road which money has been so spent. The plaintiff endeavoured 
to show that this sum was not necessary, and that a certain 
amount of the work which the first defendant says was done by 
him had really been done, or the* materials for it had been pro- 
cured, by the wagzfin his life-time. The cost of completing the 
frontage of the shops has been estimated by Mr. Roland Price, 
who was the Chief Engineer of the Cawnpore Improvement 
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CIVIL Trust, at Rs. 5,450. The first defendant has filed a considerable 
1928 number of accounts in support of his contention that this sum 
— was needed and was spent, but I think that itis unnecessary to 
MORANMAD go into the details of these accounts, as I agree with the trial 
AHMAD Judge in thinķing that Mr. Roland Price’s estimate is reliable. 
e v. The fact, therefore, emerges that it would have been uneco- 
gSA nomical not to pay off the mortgage of Rs. 7,000 on the akata ; 
oma that there was no way in which this sum could have been paid off 
Weir, J. except by selling the ekata, and that a sum of over Rs. 5,000 
was required for completing the frontage of the shops on the 
Meston Road. There was, therefore, necessity for the sale of 
the ghata to the extent of over Rs. 13,000, anda further sum 
was required for completing the upper storey of these shops. I, 
therefore, think that there wasa substantial necessity for the 
sale sufficient to justify it in the absence of evidence to show 
that any smaller portion of the wagf property could have been 
sold. As their Lordships of the Privy Council have pointed 
out in several recent cases, a sale may be supported on the ground 
of necessity although necessity cannot be Proved for the whole 
of the amount of the purchase money. It is true that the first 
defendant should have taken the precaution of obtaining the 
sanction of the court for the sale ; but such sanction can be given 
retrospectively if necessity is provetl,and asI am in favour of 
giving retruspective sanction to this sale, I would dismiss the 

plaintiff's appeal with costs. 


BANERJI, J.—I concur. 


By THE CouRT.—The order of the Court is that plaintiff's 
appeal is dismissed with costs. 


Appeal dismissed 
FULL BENCH 
CIVIL * Pee SURAJ NARAIN DUBE (Applicant) 
1928 Versus 
July, 6 SUKHU AHEER AND ANOTHER (Oppostte- - parties) * 

-== Indian Contract Act, sections 2, II, 25—Minor—Consideration 
par ia si received by—Agreement afier attaining majority— Whether consi 
MUKERIJI, J. deration previously received good. 
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is void for want of consideration. There can be no question 

of ratification in such cases, and section 25, sub-clause (2) of 
*Civ. Rev. No. 189 of 1927 


rc) 


VOL. XXVI] HIGH COURT 1025 


the Indian Contract Act does not apply. (MUKERJI, J. dissent- 
ing). Narain Singh v. Chiranjilal, 22 A. L. J. 4161, overruled. 
Bindeshari Bux Singh v. Chandika Prasad, 25 A. L. J. R., 132, 
approved. 
CIVIL REVISION from an order of MAULVI MOHAMMAD 
ZAMIRUDDIN, Munsif, exercising the powers of a Judge of Small 
Causes Court, Jaunpur. ` 


S. C. Das and A. P. Pandey, for the applicant. 
The opposite parties were not represented. 
The following judgments were delivered :— 


SULAIMAN, A. C. J.—The present case must be decided on 
the provisions of the Indian Contract Act. Analogies drawn from 


~- the English Common Law, where the contract of a minor is only 


voidable, are wholly inappropriate when we have a codified 
law in this country. Since the case of Mokori Bibee v. Dharmodas 
Ghose(*) it is now settled law that a contract by a minor is not 
only voidable but is altogether void. But although such a contract 
is void, it cannot be said to be prohibited by law or otherwise 
unlawful. Nor does any question of public policy arise. Section 
23 is inapplicable. 

Under section 11 a minor is not competent to contract. He 
is disqualified from contractigg. He can therefore neither make 
a valid proposal, nor make a valid acceptance as defined in section 
2, Clauses (a) and (6). He cannot therefore for the purposes of 
the Act be strictly called a promisor within the meaning of clause 
(c). Nor can therefore anything done by the promisee be Strictly 
called a consideration at the desire of a promisor as contemplated 
by clause (æ). It may therefore be urged that an agreement by 
a minor cannot be strictly described as being one for “consi- 


deration” as defined in the Act. It is not however necessary to 
decide this point. 


The question before us is whether consideration received by 
a person during his minority can be a good consideration for a 
fresh promise by him after his attaining majority. No doubt 
under section 2 a past consideration may be a good consideration,, 
but that past consideration must be an existing one and a valid 
one. Section 25 is the only section which declares that an 
agreement made without consideration is void. The whole 


question is whether such a transaction falls within section 25, 
sub-clause (2). 


The case of Bindeshri Prasad v. Sarju Singh(*) isdistinguish- 
able. There the defendant’s father was a disqualified proprietor 
when he ‘had incurred the first debt. The defendant was a major 
when he borrowed Rs. 41,800 dnd agreed to pay not only that 
amount but also the money borrowed by his deceased father. The 
finding was that the creditor would not have advanced more 
(1) I. L. R., 30 Cal., 539 (2) [1923] 21 A. L. J. R., 446 
129 i 
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money without an undertaking by the defendant to pay the whole 
amount. The contract by the father was void but that made by 
the son was not so, and as there was fresh consideration for it, 
it was not without consideration. The promise was therefore 
held to be enforcible. 

In the case of Marain Singh v. Chiranji Lal (*) it was 
remarked that if a minor, when of full age, takes it upon himself 
to pay a previous debt, there is no reason, either in law or equity, 
why his agreement should be deemed to_be “unlawful”: Of 
course there is no question of unlawfulness, but one of want of 
consideration. This also was, a case of a further advance after 
majority. There is no question of ratification in such cases. 
The case of Gregson v. Rajah Sri Sri, Aditya Deb (°) was 
distinguishable on the ground that the transaction of a disquali- 
fied proprietor was voidable. But the language of section 37 
of the Court of Wards Act is similar of that of section 11 of the 
Contract Act, and it is difficult to hold that a contract by a dis- 
qualified proprietor is only voidable and not void. The real 
ground on which the Privy Council case is distinguishable is that 
although the contract had commenced during the period “of 
disqualification, it had been continued and performed after the 
disqualification had ceased and fresh advances also had been made 
by the creditor. = ns 

Section 25, sub-clause (2) applies when there is a promise 
to compensate wholly or in part a person who has already 
voluntarily done something for the promisor. The wor “ com- 
pensate” has been used advisedly and does not connote the same 
idea as repayment of a loan. The word “ voluntarily” also 
indicates to my mind that something has been done without 
any promise of compensation. It may or may not have been 
done out of one’s own accord without any request of the other 
person, but there should not be any understanding between 
the parties thať compensation would be given for the act in 
furture. i 
Similatly the expression “ done something for” does not, in 
my opinion, mean “ advance money to another person ”. Doing 
something for a person is not paying money zo him. 

There is another reason why I think that clause (2) does not 
apply to such a case. Payment of money is covered by clause 
(3). If it fell under clause (2),a promise to pay a previous 
loan, whether it was contracted by a minor, or whether it was 
barred by limitation, or whether it was a parole debt, or money 
advanced on a bond, would be equally good. Clause‘(2) would 
be wide enough to cover allesuch cases without any limitation. 
Such a result was obviously not contemplated by the legislature. 
It accordingly made a special provision for a time-barred debt 

GQ) I.L. R., 46 AH., 568 (2) 16 Ind, App., 221 
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and permitted such a debt to be a good consideration provided 
the promise is in writing signed by the party to be charged 
therewith or his agent. If the previous indebtedness can be a 
good consideration, it is hardly appropriate to say that the said 
consideration has failed. In the same section the Legislature has 
used two distinct expressions : “ compensate for something done” 
and “pay a debt” in two different clauses. They obviously 
do not mean the same thing. The fact that clause (3) specially 
provides for time-barred debts, suggests to my mind that such a 
debt does not come within clause (2). 

It may further be observed that in consideration for the 
first advance made by the creditor, he obtained a promissory 
note from the minor. The consideration was, as held by some 
of the learned Judges of the: Madras High Court, completely 
exhausted. There was no longer any subsisting consideration 
which would support a subsequent promise to pay after attaining 
majority. Such a fresh promise, if no further advance is taken, 


is totally without consideration and therefore void and unen- 


forcible. 


MUKERJI,.J.—This is a reference to the Full Bench and 
has arisen under the following circumstances. One Suraj Narain 
lent a sum of money on 24th June, 1919 to one Sukhu 
Ahir who was that date a Minor. Nearly four years later, on 
17th of June, 1923, in consideration of the principal sum lent and 
interest which had swelled together to the sum of Rs. 76, 
Sukhu Ahir, who had by that time attained majority, and his 
mother gave a simple money bond to Suraj Narain. Suraj 
Narain brought a suit in the court of small causes at Jaunpur. 
He was met with the plea that the previous bond, having been 
executed by a minor, could not form a valid consideration for the 
‘subsequent bond and the suit must fail. The learned Judge, small 
causes court (Munsif with small causes court powers) referred 
to two conflicting rulings of this Court and following the later 
ruling dismissed the suit. The plaintiff came up in revision to 
this Court and the learned Judges, before whom the matter came, 
referred it to a larger Bench. 


On the applicant’s behalf a large number of rulings for and 
against the appellant’s contention have been brought to our 
notice and I am thankful to the learned counsel for this assistance 
rendered to the court. This assistance is all the more valuable 
because the respondents are unrepresented. ° : 


The learned counsel for the appellant has argued that the 
case is covered by section 25, clause 2 of the Contract Act and 
the learned Judge of the court below was wrong in holding that 
the contract is without consideration. 


Section 25 of the Contract Act says that an agreement made 
without consideration is void but furnishes certain exceptions. 
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The one exception is when the consideration takes the shape of 
“a promise to compensate wholly or in part a person who has 
already voluntarily done something for the promisor...... ” The 
question is whether it is not the case that Suraj Narain, by 
advancing the sum of Rs. 40 0n 24th of June, 1918, does not 
fall within the description of “a person who has already voluntarily 
done something for the promisor”. I have consulted Strouds’ 
Dictionary and Warton’s Law Lexicon. According to them, the 
word “voluntarily ” is used in contradistinction from the word 
“ compulsorily ” or the expression “ under compulsion”. It has 
been suggested that where a person does something at the request 
of another, he cannot be said to have done that thing voluntarily. 
Let us take an example. A man in going out of the station, 
asks a poor neighbour of his to be good enough to look after 
his house which would lie unoccupied. The neighbour, as a good 
neighbour, takes care of the house and when the occupant comes 
back, he agrees to pay his poor neighbour Rs. 20 for services 
rendered. Can it be said that the poor neighbour did not act 
as he did, voluntarily? I do not think it can be said that 
the act was otherwise than voluntary. The poor neighbour could 
not possibly sue, for his wages, his richer neighbour, for there 


‘was no contract to compensate. There may have been an 


expectation that some bounty would come out of the pocket of 
the richer neighbour but it was a mere expectation and there 
was no lawful claim. Then it was suggested that the expression 
“has done something” will not cover a case of payment of 
money, but the definition of “consideration” to be found in 
section 2, clause (d) of the Contract Act will show that the 
expression of doing something has been used there and must be 
taken as being wide enough to cover a case of payment of money. 


Yet a third objection was suggested, and it was this. If 
the consideration, paid, for what turned out to be a void contract, 
on account of the minority of Sukhu Ahir, could be treated as 
something done by Suraj Narain, the case of a debt barred by 
limitation, would be covered by clause 2 of section 25 and clause 
3 of the same section would be a superfluity. Ido not think 
that this suggestion is really weighty. When there is a good 
contract, enforceable in law, the consideration paid is, to use an 
unscientific but expressive word, counterbalanced by the con- 
sideration passing from the other party. Once there is a perfected 
contract, that contraet alone can be enforced and it is not a case 
where a consideration has failed. The case where a consideration 
has failed would be covered by the second clause, but not a case 
whére the contract was good. It was, therefore, necessary to 
provide, separately, for the case of a debt which was quite good 
but was not enforced within time by the creditor. Suraj Narain, 
in giving Rs. 40 to Sukhu got nothing in return. The payment 
was, therefore, ‘something done’, but for, practically, no con- 
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sideration. 


I do not at all propose either to enter into a discussion of the 
English law or into a discussion of the case decided in the several 
Indian courts. The English law is not the same as the law in 
India and many of the Indian cases do not consider section 25, 
clause 2 atall. In Chunna Mal v. Mulchand () the Privy Council 
disapproved reading a section of the Indian Contract Act ın the 
light of English law, and they made similar observations in 26 
A. L. J. R., 385 at p. 387. Under English law (Infants Relief 
-Act, 1874, section 2) the contract by a major, in the circum- 
stances' of the present case, would zo be void like a contract by 
a minor, but no action is allowed to be maintained to enforce the 
_ contract. “Such a suit would not be maintainable even where a 
part of the consideration is fresh, and the balance consists of 
money lent during the defendants’ minority. This Court, how- 
ever, held in Bindeshari Prasad v. Sarju Singh (°) that such a 
contract would be good and enforceable in India. Some Lahore 
cases considered section 25,clause 2, and held. that it did apply. 
In some others, in the same court, it was held that it did not 
apply. In the Madras High Court it was said that the considera- 
tion originally paid under the void contract had, as it were, spent 
itself and could not support the subsequent contract ; but, with 
respect, it is because the earlter contract has been found to be 
void that the second contract has been allowed by section 25, 
clause 2 to be valid. In my opinion it is not the province of a 
Judge to consider abstract principles of law and to find what that 
law should be, where the law is laid down in plain language and 
as the only guide. Reading section 25, clause 2 as it stands and 
giving every word its natural meaning and comparing the lan- 
guage with the language of the definition of “ consideration ” to 
be found in section 2, clause (d) of the Act, I am perfectly satis- 
fied that the case of Suraj Narain is approved of by the Contract 
Act. a aril 


I would, therefore, hold that the bond is not void for want 
of consideration and should be enforced in a court of law. 


Boys, J.—This reference to a Full Bench concerns the vali- 


dity of an alleged contract entered into by an adult nominally 
replacing but in effect confirming an unenforceable agreement 
into which he had entered when still a minor, 


The facts are that on June 24th, 1919, Sukhu, the defendant, 
who was then a minor, executed a simple bond for Rs. 40 bearing 
interest at Rs. 2 % p. m. in favour of the plaintiff, Surajnarain, 
the alleged necessity for the borrowing being the payment of 
land revenue. x 


On June 17th, 1923, by which date he had become of age, 
(1) [1928] 26 A. L. J. R., 603 (2) [1923] 21 A. L. J. R., 446 
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“Sukhu and his mother, Musammat Bilasi executed a simple bond 
for Rs. 76 which recited and represented the Rs. 40 which had 
been taken on the previous bond and Rs. 36 interest thereon. 


Suit No. 145 of 1927 was filed by the lender in a Court of a 
Judge of Small Causes. The learned Judge of that court, holding 
that there were two conflicting authorities, Varayan v. Chiranji(') 
and Bindeshri v. Chandika(*), and that he was bound to-follow 
thé later decision, dismissed the suit. In view of the apparent 
conflict between these two decisions the plaintiff’s application to 
this Court in revision has been referred to this Full Bench. g 


Let us first consider by itself the earlier agreement, that of 
June 24th, 1919. It was seemed superfluous to note the importance 
of keeping in mind of which agreement we are speaking, but in 
some of the cases itis the failure to do so which has led, I say 
so with all respect, to error. Particularly in reference to section 
25 (2) we shall find that part concerns the earlier stage and 
part concerns the later stage of the transactions, while the open- 
ing words of the section concern the later stage only. 


The first agreement was entered into while Sukhu was yet a 
minor and was manifestly, and the contrary is not contended, an 
unenforceable agreement and therefore void (section 2(g¢)), 
Sukhu being not competent to maké a contract. 


It may be emphasised here (for the distinction, as will appear 
later, is of importance) that this agreement was not enforceable 
. because the minor was not competent to contract and not because 
no consideration passed from him. “Competency to contract” 
and “consideration” are two distinct elements of a contract, 
and an agreement may fail to amount to a contract owing to the 
absence of either or both to them. The omission to bear in mind 
this distinction has also, I think, led to inaccuracy. 


In this first agreement there was no ‘‘ competency to con- 
tract’’ but there was “ consideration ”. The minor madea pro- 
mise and gave a bond'and a promise amounts to consideration 
(Cp. section 2(d)) though the promise may for some reason be 

‘unenforceable. “ Consideration” and “ contractual capacity ” 
being co-ordinate constituents of a contract, the latter element 
should not be imported into the definition of the former (Cp. 
Indram v. Anthappa(*®)). The lender would of course have not 
advanced the money without the promise and the bond. In the 
first agreement, then, there was “ consideration ” on both sides 
offered and accepted. : 


The first agreement being void, it could not be, and it is not 
contended that it was or could be, the subject of ratification. In 
fact the word “‘ ratification ” does not even appear in the Contract 


(1) I. L. R., 46 All., 568 (2) I. L. R., 49 All, 137 
(3) [1906] 16 M. L. J., 422 | 
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Act in this connection. What is contended is that there was a 
new and independent fresh agreement which is enforceable. The 
second agreement we must now consider. 


Admittedly there was now competency to contract, and the 
answer will be found to turn on the question whether the other 
element existed, consideration, and the interpretation of sec- 

‘tions 2(d@) and 25, second exception. 

In case, exactly or nearly similar in their facts, in which the 
later agreement has been enforced as amounting to a contract, 
it is first to be noted as remarkable that the reasoning has advanc- 
ed from two diametrically opposed standpoints. On the one 
hand it has been held, relying on section 2(d@), that the agreement 
was supported by consideration, the past service or advance, mov- 
ing from the promisee and that the agreement was therefore bind- 
ing on the promisor ; Cp. Sindha Shri Ganpat Singhji v. Abra- 
han(*) and Narayan v Chiranji(*). - 

On the other hand, it has been held that the agreement was 
without consideration moving from the promisee and, relying on 
the second exception to séction 25, the agreement was held bind- 
ing on the promisor ; Cp. Karm Chand v. Basant(*) and Ram 
Rattan v. Basanti (t). 

But in some cases where it*was held that there was no consi- 
deration moving from the promisee, the Court did not apply sec- 
tion 25(2) and held the agreement not binding as to the prior 
advance or service ; Cp. /udram v. Anthappa(’), Narendra v. 
Hrishikash(*®) and Bindeshri v. Chandika\"). 

The first question, then, for determination is, whether in the 
case of this second agreement in suit there was or was not consi- 
deration moving from the promisee, the plaintiff. I do not think 
that there was. 


In Sindha Shri Ganpat Singhji(?) and Narayan v. Chiran- 
7i(?), it was suggested that the consideration moving from the 
promisee was past service or past loan and reliance was placed 
on section 2(@), but in my opinion section 2(@) has no ° applica- 
tion to the facts. ` 

In both cases the facts found or assumed on which the judg- 
ments proceeded may be stated as follows :— 


A asked for something from 2. 
There was an implied or express promise by 4 to pay. 
` (In the first case it was found that neither party considered 
the service as intended to be gratuitous, and in the second there 


(1) I.L R., 20 Bom., 755 e (2) I. L. R., 46 All., 568 
(3) [rort] 11 I. C., 321; 31 P. R. (4) 64 I.C., 121; 2 Lah., 263 


(5) 16 M. L. J., 422 (6) 46I. C., 765 (Cal.) 
L (7) L L. R., 49 All., 137 
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could be no suggestion that the advance was made as a gift.) 


B did what he was asked to do. 

T.e., consideration passed on both sides and there would have 
been a contract on which B could have sued but for A’s want of 
competency to contract. The considerations were exhausted— 
Cp. Indram v. Anthappa(')—and the latter promise was actually 
without consideration. (Weare limiting our consideration, of 
course, to services rendered or advances made during minority. 
To services or advances after majority other considerations would 
apply). a ; 

To the facts as above set out section 2 (d) had in terms no 
application. It applies, so far as we are here concerned with it, 


‘to a case where “at the desire” of A but without any promise 


made by A, B “has done” something for A and later A makes a 
promise, and then the service is declared to be consideration for 
the promise. 


We shall see later that a corollary to this is to be found in 
section 25 (2) which deals with the case where something has 


‘been done, also without a promise by 4 but, further, without any 


request by A, not at his desire, a case which has to be specially 
provided for owing to the fact of the absence of any request tak- 
ing the case out of section 2 (d) dnd so taking the service out of 
the definition of consideration. 


Section 2 (d) does not state a case where, at the desire of A 
and upon a promise by 4, B has done something and later A 
makes a fresh promise. Where such are the facts between the 
parties there may or may not be questions as to ratification, 
acknowledgment, novation, etc.,in the particular circumstances, 
but we are concerned at present only with section 2 (æ) and 
section 2 (d) is not concerned with a case where there was an 
earlier promise at the time B did something for 4 and then an 
additional later promise. 


Iam of opinion, therefore, that where an advance was made 
during fninority upon a promise to pay, the advance so made 
cannot by virtue of section 2 (d) be held to be consideration for 
a subsequent promise made after majority. 


The original advance was, then, no consideration for the second 
agreement. The defendant was given by the second agreement 
an extended period within which to pay, but manifestly the grant 
of that extension could not amount to consideration when there 
was no liability under the first agreement to pay at all. 


There was in this case no further advance and no further 
service after the defendant attained majority—as there was in the 
case |Sindha Shri Ganpat Singhji v. Abraham(*), Kundan v, Sree 


(1) .16 M. L. J., 422 i 
(2) I. L. R., 20 Bom, 755 
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Narayan (*), Narendray. Hrishikash(?) , (overruling thelast case) ; 
and Bindeshri v. Chandika(*)—so it would be inappropriate to 
discuss in this case whether such further thing done would or 
would not constitute consideration for the whole `of a promise 
including the prior advance or service rendered, but I should be 
prepared, as at present advised, to answer the question in the 
nagative. . 


’ 


The second agreement being without consideration it 1s void 
(section 25) unless it comes within one of the exceptions to that 
section. It is suggested, and it has sometimes been held, that, the 
case comes within exception (2). i 

Was there a promise by the defendant to compensate the 
Plaintiff for something which he had voluntarily done for the 
defendant ? 


It is suggested that the promise to repay contained in the 
second bond was a promise by the defendant to compensate the 
plaintiff for what he had already voluntarily done, z. e., lent him 
money. I think the contention cannot be supported. 


Before discussing authorities the very wording of the excep- 
tion itself suggests to me its inapplicability to such cases as the 
present. Too narrow an interpretation must, of course, not be 
put on words intended to cover a class of cases differing in their 
detailed circumstances. But the word “compensate” is wholly 
inappropriate to a promise to“ repay money lent”, and the 
words “ voluntarily done” are wholly inappropriate to the case of 
a lender making a loan ona promise of repayment. Nor is the 
use of the word “ voluntarily” to be explained as in antithesis to 
the word “compellable’”’ in the next sentence. The apparent 
antithesis is deceptive, for the word “ voluntarily” applies to 
the act of the promisee and the word “compellable” applies to 
the promisor. The wording of this part of the exception itself 
suggests to me that the condition is applicable only where the 
person to be compensated did something for the other person 
entirely of his own accord without any request, and that it 
applies to the type of case where, e.g. A sees &’s boat has 
got adrift from its moorings and, without any suggestion on the 
part of B, takes steps to recover the boat, and B, appreciating 
the service that has been rendered, promises to compensate. I 
am in entire accord, in this respect, with what was said in Sindha 
Ganpat Singhji v. Abraham(*) “ The section (section 25) appears 
to cover cases where a person without the knowledge of the 
promisor or otherwise than at his request does the latter some 
service and the promisor undertakes to recompense him for it”. 
That is the natural meaning of the language. 


’ So read, we find section 25 (2) a natural corollary to section 


(1) 1 C. W. N., 135 (2) 461. C., 765 
(3) I.L. R., 49 All., 137°, (4) I. L. R., 20 Bom., 755 


130 


1034 HIGH COURT [A. L. J. Re 


2 (d). ‘A has done something for B without any promise made 
by B at the time. If A did the thing at B’s desire and B sub- 
sequently made Aa promise, the thing done by 4 is by virtue 
of section 2 (d) consideration which renders B’s promise binding. 
But if A did the thing without any expression of desire by B, 
then although B might‘ make a subsequent promise, the case 
would not, for want of the request by B, come within section 
2 (d),and the thing done would not constitute consideration 
for the promise. To prevent such a promise not being binding 
section 25 (2) has been inserted as an exception to the rule 
with which section 25 opens. 


Again, if the word “ voluntarily ” did not exclude cases where 
the thing was done at the request of the person subsequently 
making the promisor, the clause would as to those cases be out 
of place, for by section 2 (æd) the thing done would be “ con- 
sideration ” for the promise and the case would not come within 
the opening words of section 25 and there would be no need to 
make an exception in regard to it. 


-In passing it may be noted that the term “agreement” 
used in section 25 is hardly appropriate to the facts mentioned 
in'the second exception, on any view of the scope of the word 
“ voluntarily ”. : s 

To consider now the judicial authorities bearing on section 
25 (2). . 

In Karm Chand v. Basant (+) it was said, “ as at the time when 
the thing was done, the minor was unable to contract, the person 
who did it for the minor must, in law, be taken to have done it 
voluntarily ” (p. 330, Col. 2). This would suggest that “ volun- 
tarily ” is equivalent to-“ for a person incompetent to contract”. 
I have already referred to the distinction between “ absence of 
consideration ” and -“ absence of competency to contract”, and 
noted that the word “ voluntarily ” is quite inappropriate toa 
case where consideration moved from the promisor. 


Then it was said, “section 25 of the Act was intended to give 
effect to “agreements which would otherwise be void as_ being 
without consideration; an infant’s agreement is such, and, in our 
opinion, the provisions of the section, which are wide in terms, 
apply no less to such an agreement than to a contract by a major 
to pay for past services (p. 330, Col. 2)”. Itis of course clear 
that section 25 was intended to give effect to some (not all) 
agreements which would otherwise be void as being without con- 
sidération; but, apart from this obvious limitation, I would, with 
all respect, point out that here*there seems some confusion. The 
agreement in this case which the opening words of section 25 
declare to be void is not the infant’s agreement, the first one, but 

g (1) 31 P. Rọ 1911 ; 11 1. C., 321 
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the second, the major’s agreement. i 


One of the cases relied upon was Kundan v. Sree Narayan (*) 
which has since been overruled in Narendra v. Hrishikash(*). 


‘The next case, Ram Rattan v. Basant(*), practically did no 
more than follow Karm Chand v. Basant and Kundan v. Sree 
Narayan, which latter, as I have noted, was relied on in Karm 
Chand’s case and has been overruled. 


On the other hand, I find support for my own view in the three 
following cases. To Jndram v. Anthappa(*) I have already re- 
ferred in another connection. The full text is not available to me 
at the moment, but the facts appear to have been similar to the 
present case and section 25 (2) was not applied. 


To Narendra v. Hrishikash J have also referred as overruling 
Kundan v. Sree Narayan. In both cases there was also a further 
advance. It was, however, said in Warendra’s case, “ Section 
25 does not include the renewal of an infant’s promise apparent- 
ly because an infant’s promise does not give rise to an imperfect 
obligation, but is ad znitio void” (p. 773, Col. 2); and again, in 
considering the enforceability of the promise to repay the 
advance made during minority, 

“an agreement by a minor is void, not voidable, and as such it does not 
admit of ratification. It would, I think, be inconsistent with the general 
tenor and policy of the Contract Act to hold that though the agreements 
were void when they were made and cannot be ratified by the promisor on 
attaining majority, nevertheless the same result can be achieved by the 
promisor taking a trifling loan from the promisee and promising to pay off 
that sum and the old irrecoverable debts”. 

(p. 774, Col. 1). 

A decree was only given for the payment of the new advance. 

Bindeshri v. Chandika(*) was another case in which there was 
also a further advance and a decree was only given for the amount 
of the further advance. 

For the reasons that I have given I hold that neither sec- 


tion 2 (d) nor section 25 (2) is of any help to the plaintiff-cre- , 


ditor. > 


I am not overlooking that, if there was in fact no desire ex- 
pressed at the time and no promise made at the time the money 
was advanced or the service rendered during the minority but 
only a promise after attaining majority, the čase might come liter- 
ally within section 25 (2) but obviously such a case would be 
rare (Cp. the remarks in Sindha Shri Ganpat Singhji v. Abra- 
ham). The present is not such a case and I have not to consi- 
der it. 

) 11 C. W.N., 135 ~ (2) 461.C. 
) ILL. R., 2 Lah., 263; 64 I. C. 121 (4) 16 M.L. 
K . a (5) I. L. R.. 49 Al, 137 





1036 - HIGH COURT [A. L. J. R. 


CIVIL I would add that where the Legislature bas declared an infant 
1928 incompetent to contract, has declared his agreements void, and 
— has pointedly refrained from declaring them to be merely voidable 

SURAJ contracts, and from giving him any power of ratification, it would 
DUBE take very cogent reasons to compel me, were I in doubt which I 

ev. am not, to admit a creditor by a back door where the Legislature 

SURHU had closed the front. That is, however, only a question ot ex- 
Z pediency and public policy. Iam of opinion that the law also 
Boys, J. forbids it. 2 


On the broad principle of expediency it is urged, “Why should 
an adult be unable, having reached maturity, to make a binding 
promise to pay money he had actually received” ? To my mind 
there is every reason. A lender would be able to advance money 
to an inexperienced boy, knowing that, as soon as the boy became 
of age, he, the lender, could use as a lever to extract a fresh pro- 
mise the argument that it was a debt of honour and shame him 
into making a fresh promise to discharge an obligation which he 
had incurred at a time when, ex hypothest, he was not capable of 
judging for himself, 


I would dismiss the application. 


By THE CouRT.—The order of ‘the Court, in accordance with 
the opinion of the majority, is that this application be dismissed 











with costs. ` 
Application dismissed 
CIVIL 
z DEBI DAYAL (Applicant) 
192 
z Versus 
casi BALDEO PRASAD (Plaintiff) anp AUDH NARAIN 
BENNET, J. i AND ANOTHER (Opposite-parties)* 


e 
‘o Contracl Act, section 251—Applicability of-—Joint jamily business— 
Acknowledgment by one partner binding on other pariners. 


“Where defendants 1, 2 and 3 formed a joint family business 
and an acknowledgment was made by defendant No. 2 in the 
-course of the said partnership business in regard to money owing 
for cloth supplied by plaintiff on the order of defendant No. 2 

= and as a result of this acknowledgment further cloth was supplied 

>| byplaintiff, 4e//, that the act of defendant No. 2 was binding on 

defendants 1 and -3, under section 291 of the Contract Act. 

Gadu Bibi-v. Parsotam, I. L. R., 10 All., 418 and Zalta Prasad 

v. Babu Prascd, 1. L. R., 32 All., 51, referred to. Section 21, 

sub-section (2) of the Limitation Act means that the mere fact 

that persons are partners does not make onẹ partner liable 
¥*Civ. Rev. No. 8 of 1928 
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under an acknowledgment by another partner. 
CIVIL REVISION from an order of BAsu KAULESHWAR 


NATH RAI, Judge of Small Cause Court, Cawnpore. 
Narmadeshwar Prasad Upadhiya, for the applicant. 
Binod Behari Lal, for the opposite-parties. 

The following judgment was delivered by 


BENNET, J.—These are two applications in revision, No. 8 of 
1928 by Debi Dayal, defendant No. 1, and No. 112 of 1928 by 
Gaya Prasad, defendant No. 3. The applications are directed 
against a decree of the Small Cause Court Judge of Cawnpore 
decreeing the claim of the plaintiff for Rs. 235-4, the price of 
cloth. The finding of the lower court is that “the defendants’ 
business was‘a joint family business” and “acknowledgment by the 
defendant No.2 (Audh Narain) was sufficient to keep the claim 
alive against the defendants 1 and 3 also”. 


The learned counsel for the applicant in revision has based 
his claim, firstly, on the ground that there is no evidence to prove 
that defendant No. 2 was a managing member of a joint Hindu 
family consisting of the other defendants. In regard to this it is 
sufficient to say that it is note found that he was a managing 
member, The second ground of objection is that because the 
plaintiff dealt with defendant No. 1 and defendant No. 2, the 
acknowledgment by defendant No. 2 could not bind defendant 
No. 1 or defendant No. 3 and the third ground of revision is 
that the debt was barred at the date of acknowledgment. In 
regard to this third point it is sufficient to say that the acknow- 
ledgment was made on January 20th, 1924, and the claim of the 
plaintiff is for goods supplied from July roth, 1921 and subse- 
quent dates, all of which period is within three years from 20th 
January, 1924. The debt, therefore, was not time-barred at the 
date of acknowledgment. The argument has mainly centred 
round the liability of defendant No. 1, the uncle of defendant No. 
2 and defendant No. 3, the full brother of defendant 2; for the 
ordering of goods by defendant No. 2 and the acknowledgment 
of liability by defendant No. 2. It was argued, in the first place, 
that the finding of fact that the defendants’ business was a joint 
family business was without any evidence, but I find in the 
evidence of the plaintiff the statements—‘‘They (the defendants) 
are all joint” and “they (the defendants) sell cloth”. There is, 
therefore, evidence on which the finding that the defendants 
formed a joint family business was based. That business was a 
cloth business. The claim of thesplaintiff is for cloth supplied 
on the order of defendant No. 2, and the acknowledgment on 
.Which the plaintiff relies is an acknowledgment in regard to the 
money owing for that cloth by defendant No. 2. It would 
appear that as-a result of the acknowledgment by- defendant 2 
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further cloth was supplied by the plaintiff, because the acknow 


. ledgment was in January 20th, 1924 and the plaintiff’s claim 


extends to cloth supplied on roth April, 1924. The section 
which applies to liability of partners in. business is section 251 of 
the Indian Contract Act which states as follows :— 

“Each partner, if he-does any act necessary for, or usually done in, - 
carrying on the business of such a partnership as that of which he is a 
member, binds his co-partners to the same extent as if he were their 
agent duly appointed for that purpose”. 

In the present case the acts were necessary for or usually 
done in carrying on the business of such a partnership. I am of 
opinion, therefore, that these acts bind the remaining partners. 
When a Hindu joint family carries on a business, I consider that 
they are in the position of partners in regard to persons dealing 
with that business. ` $ 

The learned counsel for the applicant bases his case on section 
21, sub-section (2) of the Indian Limitation Act, which states 
as follows :— 

"Nothing in the said sections (19 and 20) renders one of several joint 
contractors, partners, executors, or mortgagees chargeable by reason 
only -of a written acknowledgment signed, or a payment made by, or by 
the agent of, any other or others of them’’. 

I understand this section to mean that the mere fact that 
persons are partners does not make one partner liable under an 
acknowledgment etc., by another partner. But in the present 
case the liability arises under section 251 of the Indian Contract 
Act, because the acknowledgment was made in the course of the 
partnership business. Reference has been made to Gadu Bibi v. 
Parsotam (*). In that ruling it was held that where the acknow- 
ledgment was a transaction such as is contemplated in section 251 
of the Indian Contract Act, then such an acknowledgment would 
extend a period of limitation against the other partner or partners, 
and section 21 of the Indian Limitation Act would not prevent 
the other partner or partners from being liable. It is true that in 
that particular case there was a definite finding by the District 
Judge that there was authority for one partner to sign for the 
other. But all that was found was that such a finding brought 


‘the acknowledgment under section 251 of the Indian Contract 


Act. In the present case the acknowledgment is within section 
251 of the Indian Contract Act, because it was an acknowledg- 
ment in the course of the partnership business. Reference was 


‘made to Zalta Prasad v. Babu Prasad (*), but that was not a 


case of .a partnership business, and the question of liability under 
section 251, Indian Contract Act did not arise. Accordingly the 
ruling is no authority in the present case. 
For these reasons I dismiss the applications with costs. 
f ; Applications dismissed 
-@) LL Ra, to Al}, 418. (2) G Le R., 32-All., 51 
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A VAKIL OF AZAMGARH.—IN THE MATTER OF * 


Bar Councils Act (38 of 1926), section 1o—Applicability of —Profes- 
sional misconduct by Advocate—High Courts jurisdiction under 
Legal Practitioners Act and Letters Patent (Allahabad), section 8 
—Procedure—Notice, validity of. 


Where à notice was issued on 13th June, 1928, by the High 
Court, calling upon a vakil to show cause why he should not 
be dealt with under the Legal Practitioners Act for professional 
misconduct in respect of certain facts, Ae/d, that inasmuch as 
from June rst, 1928, the procedure by which an advocate can 
be called upon to answer for misconduct is governed by Sec- 
tion ro and the following sections of the Bar Councils Act 
(38 of 1926) under which sections the High Court is required 
to refer the case to or consult the Bar Council, the High Court 
is not properly seized of the present case and the notice issued 
to the vakil is uzra vires and a nullity. 

MISCELLANEOUS REFERENCE under.the Legal Practitioners 
Act. 


Uma Shankar Bajpai (Government Advocate) , for the Crown. 
The applicant appeared in person. 
The judgment of the Court was deliverd by 


Boys, J.—In this case what purported on the face of it to be 
a notice to Madho Prasad Khanna, Vakil of Azamgarh, was issued 
from this Court purporting to call on him to show cause why he 
should not be dealt with under the Legal Practitioners Act in 
that he was guilty of professional misconduct in respect of certain 
facts which were then set out. The notice was dated June 13th, 
1928. 

The reference to the Legal Practitioners Act, while it is an 
error, is not an error of any material importance. The Court, 
apart from another objection that has been taken, would have had 
power to deal with Madho Prasad Khanna under section 8 of the 
Letters Patent. i 


Another objection has, however, been taken which goes to 
the root of the matter. The Bar Councils Act (38 of 1926) 
received the_ assent of the Governor-General on September gth, 
1926. By section 1, sub-section (3) it was provided that section 
1 and sections 2, 17, I8 and 19 should come into force at once; 
while the rest of the Actor any portion thereof should come 
into force in respect of any High Court upon such date as the 
Governor-General-in-Council might, by notification in the Gazette 
of India determine. By the notification published in the Govern- 
ment of India Gazette, Part I, p. 400, dated 7th April, 1928, the 

z - * Misc. Case No. 552 of 1928 
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Governor-General-in-Council notified June Ist, 1928, as the date 
on which the rest of the Act was to come into force for the pur 
poses of the High Court. By that notification, then, section 8 
came into force as and from the Ist June, 1928, and the roll re- 
quired by section 8, sub-section (2) was prepared and persons 
entered on that roll, whatever may have been their status before, 
became advocates of the Court by virtue of section 2, clause (a). 
By section 19, sub-section (2) of the Act, which actually came 
into force by virtue of its own provisions at the same time as 
section 8, though it is declared by section 1, sub-section (2) that 
it should come into force at once, the provisions of the Letters 
Patent, in so far as they may conflict with the provisions of the 
Act, were abrogated and the new procedure detailed in section 10 
of Act, 38 of 1926 came into force. _ ° 


The result is that as and from June Ist, 1926, the procedure 
by which an advocate can be called upon to answer for miscon- 
duct is governed by section 10 and the following sections. To 
proceed under section 10 the High Court is required by sub-sec- 
tion (2) of that section, 'if it does not summarily reject the com- 
plaint, either to refer the case for inquiry to the Bar Council or 
after consultation with the Bar Council to refer it to the Court of 
a District Judge. Similar powers of reference are given where 
the Court, instead of acting on a corfiplaint, acts on its own motion. 
But in either event it is necessary for the case to be either referred 
to the Bar Council or, at any rate, for the Bar Council to be con- 
sulted. 


It appears, therefore, that this Court is not at present at any 
rate properly seized of the case and has no jurisdiction to pro- 
ceed with it. We therefore refrain from saying anything further 
than that the Court is not properly seized of the case and that 
the notice issued to Madho Prasad Khanna to show cause is, as 
framed, wliva vives and a.nullity. It will be for the High Court 
to decide whether further action should be taken under section to 
of the Bar Councils Act. 
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FULL BENCH 


RUSTAM KHAN AND ANOTHER (Plaintiffs) 
VeVSUS 
JANKI AND OTHERS (Defendants)* 


Limitation Act, Article 123—Suit by heir to a deceased Mohammedan 
—To recover share of inherttance— Whether applicable, 


Article 123 of the Limitation Act does not apply to a suit 
by one of the heirs of a deceased Mohammedan to recover his 
share of the inheritance from his co-heirs or their transferees. 
When a Mohammedan owner dies leaving several heirs they all 
become co-owners and tenants-in-common and the possession 
of one is the possession of all. To deprive one heir of his 
share, the co-heirs must prove adverse possession for 12 years 
under Article 144 of thè Limitation Act. 


Maung Tun Thav. Ma Thit, 1. L. R., 44 Cal., 379(P.C.), dis- 


tinguished. Umardaras Alı Khan v. Wilayat Ali Khan, I. L. 
R., 19 All., 169, followed. Shiri Bai y. Ratan Bai, I. L. R., 43 





Bom., 485 and Shri Raja Parthasarathy Apparao v. Shri- 


Raja Venkatadri Appa Rao, I. L. R., 46 Mad., 190, referred to. 


APPEAL under section 10 of the Letters Patent, from a judg- - 


ment of the Hon’ble Mr. Justice Daniels reversing a decree of 
E. BENNET ESQ., District Judge of Agra who confirmed a decree 
of THAKUR SHEOBARAN SINGH, Munsif of Fatehabad. 


Narain Prasad Asthana and Mushtag Ahmad, for the appel- 
lants. 


A. C. Vaish, for the respondents. 
The following judgments were delivered :— 


SULAIMAN, A. C. J.—This appeal has been referred toa 
Full Bench for considering whether the observations of their 
Lordships of the Privy Council in the case of Maung Tun Tha 
v. Ma Thit(*) have the effect of overruling the previous rulings’ 
of this Court. 


The appeal arose out of a suit brought by the plaintiffs for 
recovery of a 3/8th share in the estate of Wazir Khan deceased 
against his widow, daughter and daughter’s son. It appears that 
Wazir Khan died about 1908, and his legal heirs were his widow, 
Musammat Janki, his daughter Musammat Dhora, and the pre- 
sent plaintiffs, who are the sons of the first cousin of Wazir 
Khan. Under the Mohammedan law they became entitled to a 
3/8th share. The property consists of zamindari, paying a 
small amount of revenue. On the ist of February, 1921 Musam- 

* L. P. A. No. 72 of 1926 
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mat Janki executed a deed of gift in favour of her daughter and 
daughter's son. The plaintiffs claimed that from that moment 
the defendants’ possession became adverse, and they were entitled 
to recover their share. Both the courts below held that article 
144 of the Limitation Act applied to the case, and that posses- 
sion did not become adverse till 1921. The suit was accordingly 
decreed. On appealalearned Judge of this Court came to the 
conclusion that in view of the pronouncement of their Lordships 
of the Privy Council in the case mentioned above, the suit must 
be taken to be governed by article 123, and having been brought 
more than 12 years after the death of Wazir Khan, was barred 
by limitation. The decree was reversed and the suit was dis- 
missed. 

Mr. Zahur Ahmad, who had prepared the case’ thoroughly, 
placed before us all the relevant rulings in his opening address. 
There can be no doubt that prior to 1916 the view which pre- 
vailed in all the High Courts in India was that a suit brought 
by a Mohammedan co-heir against another co-heir for possession 
of his legal share was not governed by article 123 at all. The 


' leading case in this Court is Umardaraz Ali Khan v. Wilayat 


Ali Khan(*). The learned Judges who decided that case thought 


“that article 123 referred toa suit ia which a plaintiff seeks to 


obtain his share from a person who, either as an executor or an 


' administrator, represents the estate of a deceased person and is 


under a legal obligation to distribute shares to those entitled to 
them. They relied on a Madras case as well as on the case of 
Mahomed Riasat Ali v. Hasin Banu(?). But in the last-mentioned 
case decided by their Lordships of the Privy Council the plaintiff 
widow was claiming the whole of the movable and immovable 
estate under a family custom and not a fractional share in it. 
Their Lordships therefore held that article 123 was not applicable 
to the case 

The view of this Court was accepted by a Full Bench of 
the Madras High Court in the case of Khadersa Hajee Bappu v. 
Puthen Veettil Ayissa Ummah(*). In that case article 123 was 
held to be inapplicable to a suit for possession of immovable 
property by a co-heir, and article 144 was considered to be 
applicable. 

The same view was followed in the case of Aziz-ul-hag v. 
Musammat Mariyam+Bibi(*) which was a suit for possession of 
immovable property, and it was held by Lindsay, J. that article | 
144 and not article 123 applied. This has been reaffirmed by 
this Court in the case of Bashirunnissa Bibi v. Abdur Rahman(*). 


The Burma case of Maung “Tun Tha v. Ma Thit (°) was not 


(1) I.L. R., 19 All., 169 (2) I.L. R., 21 Cal., 157 
(3) I.L. R., 34 Mad., SII (4) 17 0.C., 157 
(5) L L. R., 44 All., 244 (6) I. L. R., 44 Cal., 379 
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exactly a case brought by a co-heir against another co-heir for 
possession of his legal share. Under a peculiar Burmese law pro- 
perty is held jointly by husband and wife, and on the death of 
either, the eldest son, if he claims his share, is entitled to get $ 
separated.. But if he does not make his claim promptly and get 
his share partitioned, he has to wait until the other parent’s 
death, when all the other children would be entitled to shares. 
The suit was brought by the eldest son after 64 years from the 
death of his father. There was no question of 12 years’ limita- 
tion at all. The main defence was that under the Burmese law 
the plaintiff, not having got his share separated promptly, was 
disentitled from getting it, and that share had merged in the joint 
estate. The High Court had remarked that they were not con- 
cerned with the period of limitation. The learned Judges conceded 
that if the plaintiff had demanded his 4 share promptly after his 
father’s death and the same had been refused, he would have 12 
years from the date of his father’s death. But they dismissed 
_the suit holding that the right to claim a 4 share ought to be 
exercised as soon as possible after the parent’s death, and as 
the appellant had not exercised that right at all, it lapsed alto- 
gether. The counsel for the plaintiff before their Lordships of 
the Privy Council assumed that the case-was governed by article 
123, and urged that the suif was within limitation. Article 144 
was neither mentioned nor discussed. There was no need to refer 
to article 144 as 12 years even under article 123 had not expired. 
Their Lordships held that the plaintiff was at liberty to assert 
his right within the period fixed by article 123. Under the Bur- 
mese law it appears that there is an obligation on the surviving 
parent to allow the eldest son to have his one-fourth share segre- 
gated, and the rulings of the Burma High Court clearly lay 
down that such a suit is governed by article 123. But the prin- 
ciple underlying that decision does not apply to heirs under the 
Mohammedan law which gives distinct and definite shares to each 
heir whose share does not lapse on account of any delay, and which 
does not impose any obligation to get the share separated or 


segregated promptly. f . 


None of the previous cases which had applied article 144 were 
cited before or considered by their Lordships, and they cannot 
be deemed to have been overruled, as the principles underlying 
them are quite different. f 


No doubt there are certain observations in the case of 
Shirinbai v. Ratanbai (*), showing that the learned Judges 
thought that the pronouncement of their Lordships of the Privy 
Council had displaced the line of*Indian Cases. But the Bombay 
case itself was, very peculiar. A suit was brought against the 
representatives of an executor, and the prayer ¢zzer alia was that 

(1) I. L. R., 43 Bom., 845 
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CIVIL the estate should be administered. Jt was in such a case that 
1928 the Bombay High Court held that article 123 was applicable. 
— In two subsequent cases the same High Court has applied 
RUSTAM article 144. Kallangowda Bin Nangangouda Patil v. Bibishaya 
a Kom Shah Mahomed Khan (*). Nurdin Najbudin v. Bu 
Janx1 Umrao È). 
Sulaiman, In the last-mentioned case at page 522 Fawcett, J. observed: 
4.C./. that the proper force should be given to the word “ distributive ” 
in article 123, that the article could not be construed as if that 
word had no force, and the article was meant to cover the case 
of any claim for a share of the property of an intestate. The 
learned Judge pointed out that ‘the word “ distribution ” under 
the English law hasa particular meaning, and was generally 
applied to the. division of the personal estate of an intestate which’ 
has vested in an executor or administrator. The omission of the 
word ‘‘movable” from the corresponding article of the Limita- 
tion Act of 1877 makes that article applicable both to movable 
R and immovable property in India. 

oe ag D - The case of Sri Rajah Parthasarathy Appa Rao Bahadur 
Varu v. Sri Rajah Venkatadri Appa Rao (*) was one fora 
share in a legacy against,executors de son tort. Schwabe, C.- J. 
observed that- article 123 applieds to suits for legacies against 
any person rightly or wrongly in possession of the estate under 
such circumstances that he is bound to deal with it as the estate 
of the deceased. Courts Trotter, J. was of the same opinion, 
and at page:210 held that article 123 applied to a case where the 
person sued is not an executor but a person who is in possession 
of the estate in circumstances which render him accountable in 
equity to. those having claims upon the estate. Kumaraswami 
Sastri, J. also held at page 248 that there was no reason why 
the suit, should not fall under article 123 when it is a suit for a 
legacy and is against a person who has in Jaw all the duties of an 
executor cast on him, owing to his having intermeddled with the 

estate or having taken possession of the assets. 


. In the’judgments:of the learned Judges there were references 
to the Burma case decided by their Lordships of the Privy 
Council; and the three Bombay cases referred to above. This 
case is particularly important because it went up in appeal before 
their Lordships of the Privy -Council, whose judgment is to be 
found in the case of Kenkatadri Appa Raov. Parthasavathi Appa 
Rao (*).’ On the facts the case is clearly distinguishable, because 
it was a suit to recover legacies bequeathed by a testatrix pure 
and simple. Article 123 therefore undoubtedly applied. The 
only question was as to the starting point of limitation. At 


(1) I. L. R., 44 Bom., 943 
_ (2) I. L. R., 45 Bom., 519 
(3) L L. R., 46 Mad., 190 
(4) I. L. R., 48 Mad., 312 
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pages 325 and 326 their Lordships referred to the use of the 
words “ payable” and “ deliverable ” in the third column of the 
article, and in that case held that looking at article 123 as one 
of general application to such suits, the interpretation to be put 
on the words would be that “ a share in the ‘property of an intes- 
tate would not be ‘ deliverable’ until the administrator, to whom 
letters of administration had been granted, had in his hands the 
share to be delivered, and, similarly, a legacy or share in a legacy 
does not become ‘ payable” until the. executor or other person 
liable to pay it has in his hands money with which it could be 
paid ”. Their Lordships accordingly attached great significance 
to the use of the words “ payable” or “ deliverable”. Under 
the article time does not begin to run from the date on which 
the testator-or the ancestor died, but from the date when the 
legacy or share becomes payable ‘or deliverable. 


I think that these observations lend support to the view as 
regards the meaning of article 123 which had prevailed in this 
Court. It is also clear from what we have said above that the 
case of Maung Tun Thav. Ma Thit (*) has not the effect of 
overruling them even by implication. 


When a Mohammedan owner dies leaving several heirs, they 
all become coowners and tehants-in-common. A joint owner is 
legally entitled to retain possession of joint property. Even if 
he is in exclusive possession of such joint property, his possession 
is ordinarily to be referred to his legal title. The presumption 
therefore is that his possession is lawful and therefore on behalf 
of all the co-owners. The other coowners are accordingly in 
constructive possession of the property. As distinct shares have 
devolved on them, they allare presumed to have taken their 
legal shares although possession still remains joint. If therefore 
the co-owner in actual possession dispossesses any one of the 
other co-owners, the suit that is brought for recovery of posses- 
sion is not asuit fora distributive share of the property of an 
intestate, but is a suit to recover possession of the defined, though 
undivided, share of the co-owner in the possession of the other 
co-owners. Such a suit is not covered by article 123 at all,-and 
must fall under the general article 144). limitation running from 
the date when the defendant’s possession became adverse. 

I would accordingly allow this appeal, set aside the decree of 
this Court, and restore the decrees of the courts below with costs 
in all courts. 


MUKERJI, J.—This is a Letters Patent Appeal, which, as 
usual, came before a Bench of two Judges. It was referred to a 
larger Bench, as it was found necéssary to have the Privy Council 
case of Maung Tun Tha vy. Ma 2 Ait. (`) authoritatively inter- 
_ preted in this Court. 
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The facts, briefly, are these. One Wazir Khan died, it is not 
definitely said when, but we may take it,a little over 12 years 
prior to the institution of the suit out of which chis appeal has 
arisen. He left him surviving a widow, Musammat Janki, a 
daughter, Musammat Dhura, and two agnates being the sons of a 
first cousin on the paternal side, who are the plaintiffs in-the suit. 
The plaintiffs, according to the Mohammedan law of the Sunni 
sect, to which, according to the finding of the courts below, Wazir 
Khan belonged and the parties belong, would be entitled to 3/8ths 
of the property left by Wazir Khan. The plaintiffs state’ in the 
plaint that they were living jointly with Musammat Janki and 
Musammat Dhura and were thereby in the enjoyment of Wazir 
Khan’s property. Musammat Janki, however, on 1st of February, 
1921 purported to make a gift of the entire property of Wazir 
Khan in favour of her daughter Dhura and Dhura’s son, Nur 
Khan, a minor, and, thereby, gave the plaintiffs to understand 
that they had no interest whatsoever in Wazir Khan’s property. 
Putting forward this date, namely, 1st of February, 1921 as the 
date of the rise of the cause of action, the plaintiff sued for re- 
covery of their share of the property, and for Rs. 40 mesne profits. 
It may be mentioned, incidentally, that they claimed 7 out of 16 
shares, but it was found that they were entitled to a little less, 
namely, 6 out of the 16 shares, or 3 out of 8 shares, as already 
stated. 


The findings of the courts below are that the plaintiffs never 
lived jointly or together with the defendants, viz., Musammat 
Janki and Dhura and that they never obtained possession over any 
portion of Wazir Khan’s property. The courts below, however, 
took the view that the possession of Musammat Janki and Mu- 
sammat Dhura, being the possession of co-owners, was prima facte . 
possession of the plaintiffs and that the defendants’ possession 
did not start adversely to the plaintiffs till the deed of gift was 
executed on ist of February, 1921. Applying the article 144 of 
Schedule, 1 of the Limitation Act, they decreed the suit for the 
share found due and a small amount of mesne profits. 


When the matter came up to this Court on an appeal by the 
defendants, a learned Judge of this Court thought that the view 
of this Court that in a case like the present, article 144 of the 
Limitation Act appljed, had been effectively set aside by their 
Lordships of the Privy Council, in the case quoted in the begin- 


` ning of this judgment, and holding that the suit was time-barred, 


ardered the dismissal of the suit with costs throughout. 


The question for determindtion is whether the judgment of 


_the Privy Council has really laid down that article 123 of Sche- 


dule 1 of the Limitation Act is the proper article to be applied to 
a case like the present. 


- 
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To rightly understand the decision in the case of Maung Tun 
Tha v. Ma Thit(*), it is necessary to see what were the facts 
of the case. It appears that under the Burmese-Buddhist law of 
succession, on the death of a father, the eldest son is entitled to 
a fourth share in the property which is taken as the joint pro- 
perty of the two parents. If the eldest son does not claim his 


RUSTAM 
AN 


a 
JANKIo 


one-fourth share, and the mother dies, the entire property of the suzaman, 
4. C. Js 


two parents becomes divisible among all the children of the 
parents. An eldest son, in the case before their Lordships of 
the Privy Council, claimed his one-fourth share, about a little over 
six years after the death of the father. He was met with the 
plea that it was his duty to claim the quarter share, if he wanted 
to claim it at all, without delay, and the fact that he made the 
delay of 64 years disentitled him from recovering the property. 
The ground on which this plea was urged was that the divisible 
share of the children, on the death of the mother, was likely to 
fluctuate from time to time and it was the duty of an eldest son 
who wanted his quarter share, to take it at once. The contention 
on the part of the plaintiff was that he had 12 years, under 
article 123 of the Limitation Act, within which to enforce the 
delivery of his th share. The courts in Burma found against the 
plaintiff, on the authority of a previous ruling of the Chief Court 
of Lower Burma. In appeal, Before their Lordships of the Privy 
Council, the learned counsel for the appellants urged that the 
plaintiff had 12 years under article 123 of the Limitation Act of 
1908 to enforce his claim and the learned Judges of the Chief 
Court in Burma were not right in holding that the period of 
limitation could be cut off, on the considerations on which they 
professed to act. In the Privy Council their Lordships found 
that in the Burmese-Buddhist law, there was nothing to indicate 
that the son was bound to claim his quarter share at once, on the 
death of the father and pointed out that he could claim it within 
the period of limitation fixed by article 123 of the Limitation 
Act. 

It will be noticed that there-was no question of limitation in 
the case before their Lordships. The plaintiff himself contended 
that he had 12 years under article 123 and it was nobody’s case 
that article 144 applied and not article 123. On the other hand, 
the case of the defendant was that there was no question of limit 
ation at all, and the plaintiff was bound to exercise, what was 
called his “option” in claiming his quarter sare, as soon as pos- 
sible, under the circumstances of the case, after the death of the 
father. In the circumstances, in my opinion, there is no weight 
in the argument that their Lordships of the Privy Council laid 
down what article of limitation would apply where, on the death 
of the owner of a property, one of the heirs sues another of the 
‘heirs for recovery of property. 

(1) I.L. R., 44 Cal., 379 
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On an examination of the article 123 of the Limitation Act, 
it will be found that it was never meant to apply to a case like 
the one before us. The first column which prescribes the nature 
of the suit is as follows: “For a legacy or for a share ofa 
residue bequeathed by a testator or for a distributive share of pro- 
perty of an intestate”. The period of limitation is 12 years ; and 
in the third column, the time from which the period begins to 
run is described as follows: “ When the legacy or share becomes 
payable or deliverable”. 


The portion of the entry in the first column, with which we 
are concerned, is “ for a distributive share of the property of an 
intestate’. The corresponding entry in the third column is, “ when 
share becomes payable or deliverable’. The word “ distributive ” 
in the first column must be given its natural meaning and cannot 
be ignored. The word “ distributive”, according to Websters 
International Dictionary, means, “dealing to each his proper 
share”. This meaning would imply that there is somebody whose 
duty itis to “distribute” to the several heirs their respective 
shares. Looking again to the third column, we have the words, 
“ payable ” and “deliverable”. These words again indicate that 
there is somebody who has to pay the legacy and to deliver the 
distributive shares of the property, A consideration of the ex- 
pressions and words used in article 123 léads to the irresistible 
conclusion that the article applies where there is an administrator 
administering the estate of a person who has died without 
making a will, it being the duty of such administrator to pay or 
deliver the legacy or share. 


The learned single Judge of this Court quoted to cases, one 
decided by the Bombay High Court and the other decided by the 
Madras High Court as showing that those courts had accepted 
the view taken by the learned Judge himself of the Privy Council 
case. The case of Shirin Bai v. Ratan Bai(*) did not really 
raise a question of limitation. The suit in that case would be 
within time whether article 123 or article 144 applied. If some 
of the observations of the Judges might be taken as supporting the 
view of the learned single Judge of this Court, we can point out 
that in two subsequent cases that view was abandoned by at least 
one of those Judges who were responsible for the decision in 43 
Bombay. These cases are Kallangowda v. Bibishaya(*) and 
Nurdin Najbuddin y. Bu Umrao(?). 


The case of Sri Rajak Parthasarathy v. Sri Rajah Veka- 
tadri(*) was a suit fora legacy and it was held by the High . 
Court and also by the Privy Council appeal (for appellate judg- 
ment see I. L. R., 48 Mad., 312, that the legacy did not become 
payable till the executor had sufficient funds in his hands to pay. 


(1) I. L. R., 43 Bom., 845 (2) I. L. R., 44 Bom., 943 
. (3) IL. L. R., 45 Bom., sro (4) I. L. R., 46 Mad., 190 
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E l 
In this particular case it was held that a perfect stranger, inter- 
meddling with the estate of an intestate, might be treated as an 
executor de soz tort and held liable. 


It seems to me abundantly clear that their Lordships of the 
Privy Council never said anything in the case from Burma 
(I. L. R., 44 Cal., 379) which may be taken to have unsettled 
the law which was taken to be settled in this country. See, for 
example, the case of Khadersa Haji Bappu v. Puthen Veettil(). 

In the result, I would allow the appeal, set aside the decree 
of this Court and restore the decrees of the two lower courts and 
allow the appellants their costs of both the hearings in this Court. 

Boys, J.—I agree with the conclusions arrived at by the 
Acting Chief Justice and Mr. Justice Mukerji. 


By THE COURT :—This appeal is allowed, the decree of this 
Court is set aside and the decrees of the courts below restored 
with costs in all courts. 


Appeal allowed 
(1) I. L. R., 34 Mad., 511 (F. B.) 
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“ 


The following judgments were delivered :— 


SULAIMAN, A. C. J.—In this case Bansidhar, the last male- 
owner, died in 1878 and was succeeded by his widow, Musammat 
Gumane. Musammat Gumane died in 1894. On her death the 
estate devolved on their daughter, Musammat Saraswati, undet 
the Hindu law, but Bansidhar’s collaterals took possession of the 
estate and Musammat Saraswati never got possession. In her 
life-time she never sued to recover possession. She died in 1920. 
The present plaintiffs are the sons of Musammat Saraswati, and 
are, under the Hindu law, entitled to the estate in preference to 
the collaterals. The defendants are the representatives of the 
collaterals who took possession of the estate in 1894, and some 
of the defendants are transferees from them. 


The plaintiffs’ suit was instituted in 1923, and they claimed 
that the cause of action in their favour accrued in 1920 when 


- Musammat Saraswati, the daughter, died. Among other pleas 


the defendant raised the plea that the suit was barred ‘by time. 
This plea was overruled by the court below and the claim was 
decreed. The defendants preferred an appeal to this Court which 
came up for hearing before a division bench. In consequence of 
certain observations of their Lordships of the Privy Council, in the 
case of Vaithialinga Mudaliar v. Srirangath Anni (), the Bench 
has referred the following question to this Full Bench. 


-.“To what extent, if any, and, under what circumstances, will 
‘adverse possession, proved as against a Hindu female heir, bind 
the reversioners ?” 

Whenever any question of limitation is raised it leads to clear 
thinking if at the outset it is settled which article is applicable. 
The present case is governed by Act IX of 1908. On behalf of 
the plaintiffs reliance is placed on article 141, whereas the de- 
fendants’ advocate relies on article 144. He also relies on the 
provisions of section 28 of the Limitation Act. It is conceded 
that no other article or section is applicable. 


Now, apart from any rulings, article 144 cannot in terms apply 
if the suit is otherwise specifically provided for. Itis a general 
article which is applicable when there is no other special provi- 
sion. It is therefore clear that if the case falls within the terms 
of article 141, article 144 is wholly inapplicable, and the date 
when the defendants’ possession became adverse would not be 
material. Now article 141 undoubtedly applies to a suit brought 
by a Hindu who is entitled to possession of immovable property 
on the death of a Hindu female. The plaintiffs are Hindus and 
are governed by the Hindu law. Under that law they were en- 
titled to possession of the estate on the death of Musammat 
Saraswati. The suit is brought after her death and within 12 
years of it. Prima facie therefore article 141 governs this case. 

(1) Lh L. R., 48 Mad., 883 
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I do not attach any importance to the argument that the 
word “ entitled ” in this article necessarily means “ entitled under 
the law” and “not extinguished by limitation”. Similarly I 
have .no hesitation in repelling the argument that this article 
applies only to a suit brought by the first Hindu entitled to pos- 
session on the death of the first female heir. The contention is 
that limitation began to run under this articlefrom 1894, the 
date of the death of Musammat Gumane, not only against Musam- 
mat Saraswati, but also against all future reversioners. In my 
opinion on the language of this article, such a contention is 
wholly untenable. The period began to run against Musammat 
Saraswati in 1894, but there is a fresh period which started 
against the present plaintiffs on the death of Musammat Saraswati 
in 1920. 


Now it must be borne in mind that the provision as contained 
in article 141 of the Limitation Act of 1908 did not find any 
place in the Limitation Act, XIV of 1859. The first time when 
a similar provision was introduced was in Act No. IX of 1871. 
Article 142 of that Act was similarly worded, except that instead 
of the word “ female ” we had the word “widow”. The word 
“ female ” was substituted in Act XV of 1877, article 141. That 
word has been repeated in theepresent Act. 


There being no such provision in the Act of 1859, and the 
only section applicable being section I, clause (12) which was 
the general article for suits for recovery of immovable property, 
it is not surprising that the Courts held that adverse possession 
against a Hindu female for over 12 years extinguished the title 
of the reversioners completely. This was clearly laid down in 
the cases of Goluckmonee Dabee v. Degumber Dey, Nobin Chunder 
Chukerbutty v. Issur Chunder Chuckerbutty C) and Aumirtolall 
Bose v. Rajoneckant Mitter (°). 


The last-mentioned case, though decided by their Lordships 
of the Privy Council in 1875, had commenced even before 1859, 
and the question of limitation had to be determined according 
to the old law. 


After the passing of the Act of 1871, indeed after the coming 
into force of the Act of 1877, a Full Bench of this High Court, 
in the case of Ram Kali v. Kedar Nath(*), held that article 141 
was applicable to a suit brought after the death of a Hindu 
widow, and that limitation of 12 years ran from the date of her 
death. 


After this came the Privy Coyncil case of Lachhan Kunwar 
v. Manorath Ram(*). I shall discuss this case later on. After 
this pronouncement a division Bench of this Court in the case 


(1) [1868] 9 W. R., 505 (2) [1875] 21. A., 113 
(3) [1892] I. L. R., 14 All., r56 -(4) [1894] I. L. R., 22 Cal., 445 
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of Tika Ram v. Shama Charan(t) without discussing the Privy 
Council case at any length, held that it had impliedly overruled 
the previous Full Bench case. Then came another Privy Council 
case, Runchordas Vendravandas v. Parvatibai(?), which also I 
shall discuss later. 


After this last pronouncement a division Bench of this High 
Court, in the case of Amrit Dhar v. Bindeshri Prasad (°), held 
that the Full Bench case of Ram Kali v. Kedar Nath(* j had 
not been overruled by their Lordships òf the Privy Council in , 
the case of Lachhan Kunwar v. Manorath Ram(*). Since the 
case of Amrit Dhar v. Bindeshri Prasad (*) the view which has 
consistently prevailed not only in this High Court, but in all the 
other High Courts, has been that article 141, and not article 144, 
governs suits brought by Hindu reversioners who became entitled 
to the estate on the death of a limited female owner. 


The facts in Lachhan Kunwar’s case were as follows. Mangal 
Singh died in 1858 leaving a widow, Jit Kunwar, and a’son, 
Pahlad Singh: Pahlad Singh died in 1861 leaving a widow 
Lachhan Kunwar. There was no doubt that Lachhan Kunwar, 
although under the Hindu law she was entitled to the estate, 
never got possession. About the year 1875 Lachhan Kunwar 
sued Jit Kunwar to recover possession. This suit was admit- 
tedly dismissed on the ground that her claim was barred by 
limitation. Inthis suit Jit Kunwar had pleaded that she had 
held adverse possession over the property ever since Mangal 
Singh’s death. On the death of Jit Kunwar, Lachhan Kunwar, 
along with certain reversioners, instituted a suit claiming posses- 
sion against certain transferees from Jit Kunwar. It is obvious 
that Lachhan Kunwar, a Hindu female entitled to the estate, 
was herself one of the plaintiffs and was alive. Article 141 of 
the Limitation Act could therefore not possibly have been invoked 
by the defendants. Itis also clear that the reversioners had no 
locus standi to sue unless they were entitled to come in as rê- 
versioners of Mangal Singh. The case put forward on behalf of 
the plaintiffs was that Musammat Jit Kunwar, when she remained 
in possession, acquired a Hindu widow’s estate and did not be- 
come an absolute full proprietor, and accordingly on her death 
her limited estate devolved on the plaintiffs. Their Lordships~ 
held that having regard to the claim put forward by Musammat 
Jit Kunwar in the previous litigation, her possession had been 
that of an absolute full proprietor. This was the finding of the 
Judicial Commissioner which was accepted by their Lordships. 


Assuming that Jit Kunwar’s possession had not begun in 
the life-time of Pahlad Singh, which perhaps was doubtful, 
Lachhan Kunwar’s claim could not have been decreed as her 

(1) [1897] I. L. R., 20 All., 42 (2) [1899] I. L. R., 23 Bom., 725 


(3) [i1901] I. L. R., 23 All., 448 (4) [1892] I. L. R., 14 All., 156 
(5) [1894] I. L. R., 22 Cal., 445 
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previous suit had already been dismissed and the reversioners 
could not have come in unless Musammat Jit Kunwar was holding 
merely a Hindu widow’s estate. It is therefore obvious that 
this Privy Council case in no way overruled the previous Full 
Bench case of our High Court. It was wrongly thought in Tika 
Ram's case that that case had been overruled. 


In Runchordas’ case the suit was brought after the death of - 
a Hindu widow challenging the validity of the bequests of the 
last male owner. Two of the issues that were settled were : 
whether the suit was barred by limitation, and whether the 
bequests were void. The High Court, both on the original and 
appellate side, held that the bequests were void but that the suit 
for immovable properties was not barred by limitation. Their 
Lordships of the Privy Council held that the objects of the bequests 
were too vague and uncertain for the administration of them to 
be under any control. Their Lordships then remarked: “It 
is therefore necessary to decide the question of limitation ”. They 
then proceeded to examine the provisions of Act XV of 1871, 
and laid down in unmistakable terms that article 144 is not 
applicable when the suit is otherwise specially provided for, and 
that the article applicable to a suit for possession of immovable 
property was article 144, and, that for movables was article 120. 
Referring to the argument that under section 28 of the Limita- 
tion Act the right had been extinguished, their Lordships gave 
the answer that ‘‘ the period limited was not determined ”. 


This case has since then been the foundation of the appli- 
cability of article 141. It re-affirmed the view expressed in Ram 
Kali’s case, and that view was never challenged till 1925. It 
was in that year that the judgment in the case of Vaithialinga 
Mudaliar v. Svivangath Anni(’) was delivered by their Lord- 
ships of the Privy Council, and we have to consider whether 
the effect of the observations contained therein is tu overrule 
the previous case-law. As there is some difference of opinion 
amongst us, I must consider this Privy Council case at some 
length. Ps s 


Arunachala was the last male owner who died in 1849 
leaving a widow Chokkammal. Chokkammal purported to adopt 
Arunachala’s brother, whose widow Murugathal in her turn 
adopted his nephew. On the death of this nephew Murugathal 
claimed. to succeed as a Hindu female. On the other hand if there 
was no valid adoption, the Hindu widow's estate remained in 
Chokkammal. From the year 1862, when the adoption had taken 
place, Chokkammal was out of possession till 1884, when Muru- 
gathal was in possession as the “adoptive mother. In that year 
Chokkammal forcibly dispossessed Murugathal. In 1887 Muruga- 
thal sued Chokkammal setting up the adoption. It was admitted- 

(1). I. L. R., 48 Mad., 883 
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ly held that the adoption was invalid, and Murugathal’s suit 
was decreed on the finding that there had been adverse possession 
for over I2 years against Chokkammal. On Chokkammal’s 
death in 1902, the reversioners to the estate of Arunachala ` 
sued in 1905 for possession. The pleas raised in defence were 
those of ves judicata and limitation. The High Court at Madras 
held that the principal of ves judicata did not apply, but that the 
suit was barred by limitation. 


After setting forth the facts of the case and quoting from 
Mr.-Mayne a passage to explain the position of a Hindu widow, 
their Lordships remarked that she represents the estate in suits 
brought by her or against her for possession of the estate or 
any part of it, and she and the reversioners are equally bound 
by a final decree in a suit fought out according to law which is 
not collusive or fraudulent. Their Lordships then remarked that 
in the litigation of 1887, although Chokkammal was personally 
interested in defeating Murugathal’s claim, she did, in fact and 
in law in that suit, represent the estate as well as her own 
interests as a Hindu widow. Their Lordships then referred to 
the protracted argument which had been submitted to the Board 
as to whether adverse possession against a widow in possession 
of an estate for a Hindu widow’s „interest bars a reversioner. 
Their Lordships remarked that it was not necessary, in the 
view which would be later announced by the Board on the 
question of limitation, to make any formal pronouncement upon 
this point, and their Lordships thought it convenient to refer 
to the authorities that had been cited. Their Lordships first 
referred to the case of Goluckmonee Debee v. Degumber Dey, ` 
and then to the case of Nobin Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutty, both of them being cases decided before 
the Limitation Act of 1871. Their Lordships then quoted the 
well known passage from the case of Katama Natchier v. Rajah 
of Shivagunga(*) which has been described as laying down the 
rule in Shivagunga’s case. No doubt for the purpose of that 
case it was not absolutely necessary to lay down that rule, 


*but there is no doubt that that rule was laid down after 


full consideration and that rule has been applied since then. 


Inasmuch as there has been considerable controversy as to 
the exact rule which was laid down in Shivagunga’s case in the 
passage quoted at page 894, I must here point out that all that was 
remarked in that passage was that the whole estate for the time 
vests in a Hindu widow absolutely for some purposes, though 
in some respects, for a qualified interest, and that the principle 
which has prevailed in England.“ as to tenants in tail 


“ representing the inheritance would seem to apply to the case of 
Hindu widow, and it is obvious that there would be the greatest possible 
(1) [1863] 9 M. I. A., 539. 
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inconvenience in holding that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the widow ”. 


It is noteworthy that there is no express mention of adverse 
possession against a widow being good as against the,reversioners, 
nor is there any clear reference to any rule of limitation. Their 
Lordships, after quoting the passage, then describe it as “ the 
declaration as to Hindu law”. Iam therefore wholly unable to 
accept the contention on behalf of the appellants that the rule 
Jaid down in this passage was the rule that adverse possession 
against a Hindu widow for over 12 years extinguishes the rights 
of the reversioner. The only rule laid down was that a dona 
fide decree against her was binding on the reversioners, and this 
is the rule which must be taken to be mentioned when an expres- 
sion like the rule in Shiva guuga’s case is used. 


At the Bar the passage quoted from Shivagunga’s case had 
been actually objected to on the ground that it was od¢ter. Their 
Lordships accordingly considered it necessary to refer to cases 
showing that the doctrine there set forth was in accordance with 
the course of judicial decisions. 

They first referred to the case of Nobin Chunder Chukerbutty 
v. Issur Chunder Chuckerbutty, which was undoubtedly one where 
a trespasser had taken adverse possession of the estate against 
the widow. The passages quoted from the judgments of the 
learned Judges of the Full Bench certainly show that they held 
that the possession held adversely against the widow was adverse 
against the reversioner, but this inference was supposed to follow 
from the rule in Skivagunga's case that a decision fairly arrived 
at without fraud or collusion in the presence of a Hindu widow in 
possession bound the reversioner. - 


The decision of the Full Bench was cited and affirmed in the 
case of Aumirtolall Bose v. Rajoneekunt Mitter, but in order to 
appreciate the effect of those remarks it is necessary to bear in 
mind the fact that those cases were . decided before Act IX of 
1871 was passed. In the absence of any provision similar to 
that now contained in-article 141, I may, with respect, say that 
it was the only conclusion to which the courts could come. 


Their Lordships then referred to the cases of Jugul Kishore 
v. Jotindvo Mohun Tagore (}), Pertabnarain Singh v. Trilokinath 
Singh(*) and Hari Nath Chatterji v. Mothurmohun Goswami (*) 
where the question of adverse possession did not arise, but in 
two of them decrees had been obtained against the widow. Their 
Lordships quoted the remark of Lord Watson that before a 
reversionary heir could sue within 12 years from the time that 
his right to possession accrued, he “must show that the new law 
gives a right of action to a reversioner notwithstanding that the 


(1) [1884] I. L. R., to Cal., 985 (2) [1885] I. L. R., 11 Cal., 186 
(3) [1894] I. L. R., 2I Cal., 8 
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widow’s right of possession had been extinguished by the decree”. 
Their Lordships then discussed the case of Risal Singh v. Bul- 
want Singh(*). There the widow had first brought a suit for a 
declaration that an alleged adoption by her of Bulwant Singh was 
wholly void and effectual. The High Court held that she was 


personally estopped from challenging the adoption and dismissed - 


the claim. Their Lordships of the Privy Council affirmed that 
decree in 1912. On the widow’s death the reversioner Risal 


Singh sued Bulwant Singh again for possession of the property. 


Their Lordships affirming the view of Banerji J., held : 
“Rani Dharam Kuar in her suit against Bulwant Singh did, notwith- 
~ standing the personal estoppel under which she laboured, represent the 
estate on the question of fact as to whether Bulwant Singh had or had 
not been validly adopted, and that she represented the estate within the 
meaning of the rule in Katama Natchter v. Raja of Shrvagunga”’. 
Thus the binding character of a decree against the widow was 
reaffirmed, a 


At the Bar it was apparently argued that the rule in Shiva- 
gunga s case had not been universally applied, and it was asserted 
that the principle might have been applied and had not been appli- 
ed in the case of Runchordas v..Parvatibai(®). Their Lordships 
proceeded to consider the facts of Runchordas’ case and pointed 
out that the main question was as to the gift for charitable 
purposes being void for vagueness and uncertainty. Their 
Lordships did not quote the discussion of the Limitation Act in 
Runchordas’ case, which I have quoted above, but quoted a passage 
wheré the Board had remarked that it was not necessary to 
consider what might have been the case if the widows had 
themselves been suing. The final conclusion at which their 


Lordships arrived is at page 903: “ It does not appear to their - 


Lordships how the rule in the Skivagunga’s case could have 
been applied in the case then before the Board”. The facts in 
the case of Ruszchordas undoubtedly made the rule in the case of 
Shivagunga inapplicable. There was accordingly nothing in the 
argumen{ that that rule might have been applied and was not 
applied. . 
` Having considered “all these cases, their Lordships remarked 
at page 904 :. . ` 
“ The result of the cases to which their Lordships have referred shows, 
in their opinion, that the Board has invariably applied the rules of the 
Shivagunga’s case as sound Hindu law where that rule was applicable”. 
Their Lordships again repeat the expression ‘‘ sound Hindu 
Law”. I therefore take it that no question .of limitation or 
adverse possession was included in that rule. Had their Lord- 
ships intended to lay down that the result of the authorities was 
that adverse possession against a Hindu widow was good adverse 
(1) [1918] I. L. R., 40 Alli, 593 (2) [1899] I. L. R., 23:Bom., 725 
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possession- against a reversioner, their Lordships would, in the 
next sentence, have held that that suit was barred by article 


144 of the Limitation Act. But their Lordships avoided saying 
so. 


On the other hand they proceeded to consider the effect 
of article 129 of Act IX of 1871, and remarked that it had been 
held in the case of Jagadamba Chaodhrani v. Dakhina Mohun 
Roy Chaodhari(*) that that article related to all suits in which 
the plaintiff cannot succeed without displacing an apparent adop- 
tion by virtue of which the defendant is in possession. Their 
Lordships then held that Act No. IX of 1871 did not give toa 
reversioner, whose right to sue for possession accrued upon the 
death of a Hindu widow, any further time than the years which 
was given by article 129 of that Act. They then remarked that 
the period of limitation allowed by that article expired in 1874 
and before Act XV of 1877 came into force. Article 129 of 
the Act cf 1871 prescribed 12 years for a suit to establish or 
set aside an adoption. Such a provision was omitted from tte 
Act of 1877. In lieu of it article 118 was introduced which 
governed declaratory suits. Their Lordships of the Privy Council 
held that time had run out before 1877 under article 129, which 
was applicable, because the*plaintiff could not sue for possession 
without displacing the apparent adoption. Thus their Lordships 
disposed of the case on a ground totally different from the plea 
that adverse possession against the widow was adverse possession 
against the reversioner. 


Further, if their Lordships had intended to lay down finally 
that a decree against a widow based on adverse possession only 
was binding on the reversioners, their Lordships would have 
at once remarked that the suit before them was barred by the 
principle of ves judicata, as in that case a decree had been obtained 
against Chokkammal on the basis of the adverse possession of 
MurugathaL But their Lordships refrained from deciding that 
point, and at page gos considered it unnecessary to express any 
opan on the application of the principle of ves judicata. 


On ‘an examination of the judgment, it is clear to my mind 
that their Lordships did not lay down that article 141 of the 
Limitation Act was inapplicable, or that the rule laid down in 
Runchordas’ case, which had affirmed the view of this Court in the 
case of Ram Kali, was no longer good law. i 


I have so far discussed this case on my view that the rule in 
- Shivagunga’s case was not a rule of limitation or adverse posses- 
sion, but a rule of Hindu law or procedure that the estate vested 
in the widow and that a decree against her, if fairly obtained, 
was binding on the reversioners. Even if I were to assume, which 
I by no means do, that the rule in Skivagunga’s case was a 
3 tad (1) [1886] I, L. R., 13 Cal., 308 
133. 
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two-fold rule, relating both to the binding character of a decree 
against the widow, and the adverse possession against her being 
good as against the reversioners, I fail to see why the Legislature 
cannot, by a subsequent amendment of the Limitation Act, 
destroy the effect of one part of the rule, while leaving intact 
the other part. There is nothing illogical in that. By the enact- 
ment of article 141 the Legislature has undoubtedly given 12 > 
years to reversioners from the death of the female. This was 

obviously, to remove a great hardship which reversioners suffered. 

While the widow was alive-they could not°compel her to recover 

possession from trespassers, nor could they sue for a declaration 

of their title against such trespassers (excluding those deriving 

title under an alienation by a widow). Their rights before 1871 

used to be extinguished completely after the lapse of 12 years ` 
and they were helpless in the, matter. It was to remove this 

difficulty that the legislature intervened. The rule of limitation, 

even assuming that such a rule was laid down in Shivagunga’ s 
case, must be deemed to have been superseded by the enactment 

in the Limitation Act. That part of the rule can no longer be 

said to be in force. Ofcourse, I have endeavoured to explain 

that in my Opinion the rule in Shivaguaga’s case was not rule. 
of limitation or adverse possession, at all, and on that view I 

maintain that the rule in Skivagunga’s case is still applicable but 

that it does not touch the present case. 


My answer to the question referred to us is that where a 
widow has entered into possession asa Hindu widow and has 
either voluntarily parted with possession or been dispossessed 
against her consent, a suit by the reversioner brought for posses- 
sion after her death is governed by article 141 and not by article 


` ī44,and having been brought within 12 years of the death of 


Musammat Saraswati, is not barred by limitation. 

MUKERJI, J.—This is a reference to the Full Bench by a 
division bench of this Court for the decision of a question which 
had been formulated in the following language :— 

“To what extent, if any, and under what circumstances will 
adverse possession, proved as against a Hindu female heir, bind 
the reversioners ? s 

The facts behind this reference briefly are these. One Bansi- 
dhar died in 1878 leaving considerable property. He was succeed- 
ed by his widow Musammat Gumano who died in 1894. On her 
death her daughter Saraswati succeeded to her father’s property 
but she did not take possession of a portion of the property, 


„although the same was in her mother’s possession, when she 


died. Saraswati died im 1920 and in 1923 the plaintiffs (her 
two sons) claimed the property. It has been argued on behalf 
of the defendant that his possession between 1894 and 1920, 
having extended for over 12 years, extinguished Saraswati’s 
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right to the property and therefore the plaintiffs’ right to the 
same. The case Vaithialinga Mudaliar v. Srirangath Anni Ç) 
has been relied upon for the defendants. 

Article 141 of the Limitation Act of 1877 was in force when 
Bansidhar died. This rule of law has remained unchanged up to 
this date, although the Act IX of 1908 has displaced the older 
Act of 1877. Art. 141 of the Limitation Act of 1877 read as 
follows :— : 
141.—Like suit by a Hindu Twelve years. When the female dies. 

or Muhammadan entitl- 

ed to the possession of 

immovable property on 

the death of a Hindu or 
Muhammadan female. y 

Article 141 of Schedule 1 of Act IX of 1908 is exactly in 
the same language. Under the law, therefore, as it- stands, 
the present suit is by “a Hindu ” for possession of - immovable 
property, instituted on the death of a Hindu female, and by one 
claiming to be entitled to possession on the female’s death. The 
cause of action would arise on the death of the female, provided, 
of course, the plaintiffs are entitled to possession. The title 
referred to in the first column of Art. 141 must be a title exist- 
ing apart from the question of limitation. For, it is a rule of 
limitation that is being provided by Art. 141 and there could 
be no benefit in providing a rule, if it is to be said that ‘the suit 
can be maintained only if the plaintiff is not barred by time’. To 
put the same thing in other words, if 12 years have been pro- 
vided for a suit, by a Hindu, entitled under the Hindu law to 
succeed to the property, on the death of Hindu female, it must 
be held that the suit is within time, whenever the suit is within 
12 years of the death of the female. It may be that the claimant 
is barred on some ground other than the ground of limitation. 
For example, his claim may be batred, because he has sold away 
his rights before the institution of the suit or he may be barred, 
say, by any previous litigation, although he was himself no party 
to it. On the face of the existing law, therefore, it must be taken 
that the plaintiffs’ suit must be within time because it has been 
instituted within 3 years of Saraswati’s death and the plaintiffs’ 
right to sue accrued, under the Hindu law, on the death of their 
mother. 

This being undoubtedly the law, as read without the assistance 
of any authority, we have to see whether the case of Vaithialinga 
Mudaliar (+) quoted above has ruled otherwise. 


Before we examine the case mentioned, it will be interesting 

to see what was the law of limitation before the Act of 1877 

came into force. An earlier Act on Limitation was Act IX of 

1859. It was a short Act and provided a rule of 12 years for 

suits for recovery of possession of immovable property and the 
(1) I. L. R., 48 Mad., 883 
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starting point of limitation was the rise of the cause of action. 
Under this state of the law an adverse possession, started against 
a Hindu female in possession of property as an heir to the last 
male owner, will, necessarily, bar a reversioner’s suit, if the 
possession has continued for more than 12 years. This is import- 
ant to bear in mind. When the Act of 187r (Limitation) came 
into force, an article was introduced which gave the reversioner 
12 years to sue, from the date of death of the Hindu widow of 
the last male owner. It did not lay down what would be the 
case where a daughter was in possession. Then came into opera- 
tion the Act XV of 1877 and I have already quoted the p: 
vision of that Act. 


The case in Runchordas Vandravandas v. Parvatibai(}) was 
decided by their Lordships of the Privy Council when Act XV of 
1877 was in force. In this case, on the death of certain ladies, 
the wives of the last male owner, a claim for recovery of posses- , 
sion was made against certain persons, who were in possession 
under an invalid document executed by the last male owner. 
It was argued that if the ladies had been alive and had sued for 
recovery of possession, they would have been barred by the 
adverse possession of the defendants and that, therefore, the 
claim by the plaintiffs would also be time-barred. Their Lord- 
ships of the Privy Council pointed out two things. They pointed 
out that Article 141 of the Limitation Act applied to the case and 
that the plaintiffs were claiming not through the widows of the 
last male owner, but through the last male owner himself. This 
case was taken to settle for India the Jaw and to lay down that a 
suit by a Hindu reversioner for recovery of property, on the death 
of the last female heir, was governed by Article 141 of the 
Limitation Act of 1877. 


The question now is whether their Lordships of the Privy 
Council in the case of Vatthialingar Mudaliar(°) have said any- 
thing by which we are to understand that they were laying down 
a contrary, law. 


It would be necessary to examine the facts in the aforesaid 
Madras case. Briefly, the last male owner Arunachala died in 1849 
leaving a widow Chokkammal, who lived till 1902. The widow 
of Arunachala adopted her husband’s younger brother Alagusun- 
dara The adoption could not be valid under the Hindu law, 
becausé at the date of the adoption, Alagustindara’s parents were 
dead and there was nobody to give him away in adoption. 


- Alagusundara, however, was put in possession and died in 1864, 


two years after his adoption. He left him surviving a widow Muru- 
gathal who adopted Thiagaraja: Thiagaraja died in 1881 leaving 
a widow who died in 1882. Thiagaraja, and after him his widow, 
were in possession, and on the former’s death his widow’s name 
(1) I. L. R., 23 Bom., 725 - (2) I. L. R., 48 Mad., 883 
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was recorded. The widow having died in the year 1882, the 
adoptive mother of Thiagaraja took possession of the property, 
for, a Hindu mother’s estate (in the judgment, “ widows’’, see 
p. 890) but was ejected in 1884, by Chokkammal, her mother-in- 
law. Murugathal, the daughter in-law, thereupon brought a suit 
for possession of the property in 1887 against her mother-in-law 
and, although it was found that, for the reasons given above, the 
adoption was bad, the suit was decreed on the ground that the 
plaintiff and her predecessors-in-title had acquired a title to the 
property by adverse possession against Chokkammal. It was 
found that the suit of 1887 was a genuine suit and not a collusive 
one and was regularly fought out im the courts. Three years 
after the death of Chokkammal, the reversioners to the estate of 
Arunachala (his brother’s sons) brought the suit for recovery of 
pra against persons who were in possession under Muru- 
gathal. 


. The suit was dismissed by.the courts in India and their Lord- 
ships of the Privy Council upheld the decree on the sole ground 
that it was barred by limitation because Art. 129 of the second 
Schedule of Act IX of 1871 applied to the case. It appears that 
under the law in force when Alagusundara was adopted, it was 
necessary for anybody, who disputed the adoption, to bring a 
suit within 12 years of the adoption and in the case of a failure 
to bring such a suit, any subsequent suit to claim the property, 
on the displacement of the adoption used to be held as time- 
barred. It will be remembered that the adoption of Alagusundara 
took place in 1862 and no`suit to contest it was brought within 
_12 years of the adoption. The adoption therefore stood in the 
way of the plaintiffs’ success. This was the sole ground on which 
the decree of the courts in India was actually upheld by their 
Lordships of the Privy Council. 


Two other questions were argued before their Lordships and 
they were, firstly, that the adverse possession of Alagusundara 
and his successors-in-title, being against Arunachalass widow 
Chokkammal and having extended for over 12 years, was effective 
enough to bar out the reversioners of Arunachala. The second 
point argued was that the decision obtained by Murugathal 
against Chokkammal in the litigation of 1887 operated as res 
judicata against the plaintiffs. Their Lordships expressly pro- 
fessed not to decide either of the two points.” At page 905 of the 
report, dealing with the question of ves judicata, their Lordships 
say, “‘ On that subject, their Lordships do not consider it neces- 
sary to express an opinion”. Dealing with the argument of 
adverse possession, their Lordships say at page 893: 

“A protracted argument was submitted to the board on the question 
whether under Hindu law, adverse possession against a widow in posses- 
sion of an estate for a Hindu widow's interest bars the reversion er. 
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CIVIL While it is not necessary in the view which will later be announced by the 
board on the question of limitation in this case, to make any formal pro- 


1928 anh ats sd : : 
eee nouncement on this point, it may be convenient to say that the authori- 
BANKEY ties referred to were as follows:—’’ 
R a E _ Having expressly stated that their Lordships would not make 
Racu- any formal pronouncement on the question of the effect of adverse 
Re possession against a Hindu widow, their Lordships quoted two, 


cases where it was expressly held by the Calcutta High Court’ 

Mukerji, J. thatan adverse possession against a widow was adverse possession 
against the reversionery heir. Then their Lordships quoted 
several other cases in which there was no discussion as to the- 
question of adverse possession but there was a discussion, how 
far a judgment obtained against a widow was binding on the 
.reversionary heir. As they had already stated, their Lordships, 
after a conclusion of the review of the cases, did not pronounce 
any opinion as to the effect of adverse possession against the 
widow, as against the reversioner. It appears that at their Lord- 
ships’ bar the case of Katama Natchier v. Raja of Shivaganga(’) 
was quoted to establish that under the Hindu law, a widow re- 
presented not only her qualified interest in the estate but also, 

+ for most purposes, the absolute estate. Evidently the reason 

for the quotation of this propositien was that if the widow was 

representing the estate, she was representing it when a stranger 
had trespassed and was holding adversely and that, therefore, by. 
completion of 12 years’ adverse possession, the trespasser would 
have a title-not only against the widow but also against the rever- 
sioner. When the case of Katama Natchier was quoted at their 

Lordships’ bar, the other side argued that the declaration of 

Hindu law by their Lordships, in that case, was an oditer. Their 

Lordships thereupon quoted cases (of two classes already men- 

tioned) to. show that although ıt was the case that the dictum 

was obiter, it had been followed in subsequent cases. At the top 
of page 895 of the report, their Lordships say : 

j “The following cases however were referred to as showing that the. 
doctrine there set forth was in accord with the course of judicial 
decisions”. i : 
Having said so, their Lordships considered certain cases 

(from p. 895 to the top of p 904) and concluded, in the first 

paragraph, at p. 904, as follows : 





a “The result of the cases to which their Lordships have referred shows, 
in their opinion, that the Board has invariably applied the rule of 
Shivagunga case as sound Hindu law where the rule was applicable”. 

It was argued before us that although their Lordships did 
not profess to decide the effect of adverse possession and although 
the “result” quoted at page 904 was the result, vzz., the rules of 
the Shivagunga case had been applied as sound Hindu law, it 
> (1) 9 M.I. A., 539 
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must be taken that their Lordships, by necessary implication, 
were deciding the effect of adverse possession against a Hindu 
widow. 


To rightly understand this argument we shall have to see first 
what was the dictum in Katama Natchier’s case which was quoted 
by their Lordships and what were the cases they relied upon. In 
Katama Natchier case there was no question of adverse posses- 
sion. The question arose whether a decree obtained against a 
widow would or not ‘bar the reversioner from reagitating the 
subject-matter of the decree. Their Lordships remarked : 

“For assuming her to be entitled to the zamindari at all, the whole 
estate would for the time be vested in her absolutely for some purposes, 
though in some respects, for a qualified intereSt................ It is 
obvious and there would be the greatest possible inconvenience in hold- 
ing that the succeeding heiis were not bound by a decree fairly and pro- 
perly obtained against the widow”. 

It will be noticed, as I have already said, there was no 
question of adverse possession against a Hindu widow. Their 
Lordships laid down, as they themselves say, by the dictum, a 
declaration as to Hindu law, namely, a widow, for some purposes, 
absolutely represented the estate and, in some respects, a quali- 
fied interest. In the case of 4 litigation, their Lordships’ further 
laid down, that the widow would represent the entire estate, if the 
decree was fairly and properly obtained against her. It was on 
this statement of law, viz., the widow represented the estate 

“absolutely for some purposes”’, that the argument was sought 
to be built that an adverse possession against a widow would be 
an adverse possession against the estate itself so as to bind 
the reversioners, after the death of the widow. To support this 
argument, two cases from the Calcutta High Court were cited, 
where it was held, on the basis of this dictum, that an adverse 
possession against a widow was adverse against the entire estate. 
In Nabin Chander Chukkerbutty vw. [ssur Chander Chuckerbutty (}) 
the opinion was expressed by some of the learned Judges, that 
it followed from the dictum in the Skivagunga’s case that adverse 
possession against a widow was adverse possession against the 
reversioner, claiming the full estate. The other cases quoted, 
all related to litigations to which the widow was a party. 


It will be observed that the Calcutta cases were decided 
under the law as it stood under Act XIV of 1859 and that Act 
did not provide for any separate rule for reversioners. When 
there was a trespass against a widow, a suit had to be brought with- 
in 12 years of the date of the commencement of trespass, no matter 
whether the suit was by the widow or by the reversioner. The 
Calcutta cases were therefore rightly decided (with all respect) 
under the then existing law. The other cases quoted at their 

(1) [1868] 9 W. R., 505 
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Lordships’ bar, in Vıtkialingar Mudaliar(*) were cases in which 
a widow was a party to decrees. The dictum in Shivagunga’s 
case, I must again point out, related to a decree alone and was 
absolutely silent as to adverse possession Their Lordships 
never indicated in Skhzvagunga case whether, in the case of an 
adverse possession against a widow, she would represent the 
estate ‘‘absolutely’’ or “for a qualified interest’. If, therefore, the 
Shivagunga case never said anything as to the effect of adverse 
possession against a widow, can we say that, by affirming the 
principle laid down in that case, their Lordships, by necessary 
implication, supported the argument (as to which they expressly 
refrained from pronouncing any opinion) that, in the case of an 
adverse possession, the widow represented the whole estate ? 
Nobody had the courage to argue that a widow, by making a 
transfer without legal necessity, could bind the-revérsioner. If 
she could not bind by an overt.act, how can it be said that she 
could bind the reversioners, either by her laches (in allowing a 
trespasser to take possession of property and not trying to 
recover it) or even by an attempt, which did not amount to a 
claim in court, within the purview of the dictum in the 
Shivagunga case? . 


Let us assume, for a moment, that a necessary result of the 
dictum inthe Skzvagunga case was that an adverse possession 
against a widow would operate as such against reversioners, how- 
ever late they might come, and although they had no interest 
in the property, in the life-time of the widow. Is it not open 
to us to suppose that the legislature intervened and by enacting 
article 142 in 1871 and article 141 in 1877 and 1908 (in the 
Limitation Acts) nullified the effect of that dictum? When 
the legislature expressly says that a reversioner is entitled to 
maintain a suit for possession of the immovable property within 
12 years of the death of the female heir, is it open to any bod 
to say that the reversioner would be entitled provided his title 
is not already lost by adverse possession? Loss of title by ad- 
verse possession is a question of limitation and is dealt with by 
the statute of limitation. What, then, would be the necessity 
of making a rule of limitation and saying that a man has 12 years 
time from a particular date, if we are to add, “ provided he is not 
barred by time ”? l 


Going back then to the case in Vithialingar Mudaliar (*), can 
we take it that their Lordships held by implication (admittedly 
not.expressly) that the reversioners were barred by limitation, even 
before their title to the property accrued? It is noteworthy 
that their Lordships in the Vithtalingar (+) case did not even refer 
to the article 141 of the Limitation Acts 1877 and 1908. Aré 


(1) I. L. R., 48 Mad., 883 
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we, then, to assume that their Lordships of the Privy Council 
and the learned counsel at the-bar were ignorant of the existence 
of these provisions of the Indian Law, relating to a suit by a 
reversioner? The obvious answer is, their Lordships were answer- 
ing the only question that they did answer, after pages of con- 
sideration of authorities, namely, whether the dictum in the Shiva- 
ganga case was good or bad law. They never professed to 
decide and they never even by implication decided the question 
of limitation based on adverse possession. 


The case of Ranchoy Das(*) referred to above, in which a 
question of limitation had been decided, was cited before their 
Lordships. While they pointed out that that case never afforded 
an occasion for the application of the dictum in Shivagunga case, 
their Lordships said nothing on the question of limitation. This 
supports my view that the question of limitation, as based on 
adverse possession, was not being discussed. 


For the foregoing reasons I am of opinion that the answer to 
the question propounded to us would be, 


- “ An adverse possession against a Hindu female heir will not 
be effective against and binding on the reversioners ”. 


Boys, J.—The question referred tous by a Division Bench 
is broadly stated thus :— 


“To what extent, if any, and under what circumstances will 
adverse possession, proved as against a Hindu female heir, bind 
the reversioners ?”’ 


The question was intended, and has been so considered by 
us, to be limited to the case of mere adverse possession where 
no decree had been obtained against the widow. 


It has for some years past, z.e., since the decision of their 
Lordships of the Privy Council in Ranchhordas v. Parbati Bai (*), 
been considered that time did not begin to run against the 
reversioners, where there was mere adverse possession (č e., and 
no decree) against a Hindu female heir, until the.death of 
the lady when the reversioners became entitled to possession— 
reference of course being made to Art. 141 of the Limitation Act. 


On April 2nd, 1925, however, the case of Vithialinga v. Sri- 
vangath (*) was decided and in that judgment there are at great 
length certain. observations of their Lordships which, in the opi- 
nion of one of the members of the Division Bench that referred 


this case, called for. serious consideration in the connection just 
mentioned. 


Broadly speaking the preliminary question then arises : 


“ Do the observations of their Lordships throw any doubt on the correct- 


(1) I.L. R., 23 Bom., 725 
(2) I.L. R., 48 Mad., 883 (P. c.) 
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ness of the décision in Ranchkhordas’ case, or, though not throwing doubt 
on the correctness of the decision, in the particular circumstances of 
that case, do the observations while deliberately refraining from indicat- 
ing what might be the decision in other sets of circumstances indicate , 
that too wide a scope has been given to that casein the cases that 
purport to have followed it and, if so, what effect should be given to 
those observations ’’? . 
The observations are on the face of them obiter itä, but 
as was remarked in the referring order of one of the Judges 
(myself) : : 

“ The value to be attached to an obser dictum may be very slight 
indeed where it is thrown out in passing and where-the authority pro- 
nouncing itis not one of the highest, or at any rate higher, jurisdiction, 
In other cases the pronouncement, though in form ob:ter” dictum, may 
have been reached after very full consideration, and it may be one pro- 
nounced by the very highest authority. In such cases there can be no 
question as to the respect with which it must he treated. In-the present 
case both these characteristics are present’’. 


Neither of my learned brothers sitting with me to hear. this 
matter would, of course, dissent from the above proposition, but 
as they place a different interpretation on those observations, 
it is necessary for me to state the vjew that I take.” 


The contention for the appellants before us was that- obsetva- 
tions of their Lordships (at pp. 893-904) do by implication throw 
doubt oz ithe corvectness of the decision in Ranchhordas’ case. 
At the hearing I was disposed to feel that there was some force | 
in this contention, but a careful analysis of the whole case leaves 
me unable to accept it. f 


But that same analysis leads me to the conclusion that, while 
the correctness of the decision on the particular facts of the case 
was ‘not doubted, their Lordships did very clearly and upon a 
very full consideration of the case stated a view of it which 
suggests very strongly- that the case was only a decision upon 
the particular facts therein and is not, as it has in India been 
taken_to be, authority for the general proposition that in the 
matter of mere adverse possession, where it has not culminated 
in a decree, the Hindu female heir does not represent the estate. 


The argument and my analysis suggest that -five questions 
call for an answer. 
1. What was the rule in Shiva Gunga's case which their 


‘Lordships declared at page 904 to be sound law which had always 


been applied where applicable ? 


(2) Does the conclusion at,which their Lordships arrived in 
regard to that rule in any way challenge the correctness of they’ 
decision in Ranchhordas’ case? 


` 


(3) Does the discussion of Ranckkordas’ case im particular. 


VOL. Xxv1] HIGH COURT _ 1067 


at pp. 901.to 904 suggest that that case was wrongly decided ? CIVIL 
: (4) Does the discussion’ of Ranchhordas’ case, though not 1928 
suggesting that the case was wrongly decided, in any way narrow, 
, the Scope which had hitherto been attributed to that decision in LAL 
Indig] pe. -z v, 
RAGH®- 


(5) -In cases "where it is pleaded that adverse possession NATH 
A the widow binds the reversioner, by what Preps SAHAI 


should the answer be governed? - Boys, J. 


~ The- fifth question is a paraphrase’ of the actual question 
referred to us, but it was not argued - by counsel for the appellant 
- On it “becoining apparent that the majority of-the- Bench were 
against him on the first three questions. n 


‘The first three questions were not separately framed at the 
hearing but counsel for the appellant dealt with them by a broad 
argument that generally the-effect of the -discussion of the 
authorities by the Board was to cast doubt on the correctness of 
the decision in Ranchhordas’ case. 


The fourth question, as one quite- distinct from the second 
and_third, was not argued by counsel. I do not think I am doing 
any injustice to anybody, and certainly not to myself, when I say 
that I do not think the distinction between the second and third 
question on the one hand and on the other, the fourth, was present 
to anybody’s mind at the hearing; the distinction had not emerged 
and so the fourth question was not argued or discussed. But 
the distinction is important, the fourth question does arise and 
I will answer it. ` 


“I will deal with the five questions seriatim. 


As to the first question, what was the rule approved at page 904, 
it was urged that, while their Lordships declined to make any 
formal pronouncement on the effect of adverse possession, they 
did: state as the result of their examination of certain cases, their 
opinion that: the rule in Skzva Gunga case had never been 
doubted, that “the rule ”'to which they réferred was understood 
‘by them to be rule wide enough to include the proposition that ° 
in the case of meré adverse possession the widow represented 
the estate, that the fact that their Lordships were particularly 
considering this last proposition and whether it was included in 
the rule in Shiva Gunga.case is indicated by the fact that 
their Lordships referred to cases in which ‘(be it under an early 
Limitation Act) there was mere adverse possession and no 
question of a decree, and further by the fact that they did not 
dismiss Ranckhordas’ case with the simple observation that it 
was not a case of a decree, that therefore doubt had been thrown 
on’ ‘the correctness of the decision in Ramchhordas’ case. _,, 


I will” endeavour to state how the observations in question 
present themselves to me. 
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CIVIL It-is unnecessary to state all of the facts of Vaithialinga's 
1928 y case. Three questions arose which their Lordships might have 
— thought it desirable to decide, two relating to limitation and one 
BANKEY relating to so-called “ res judicata ”. _ a a ; 
v. The first was a question of the effect, by reason of limitation, 
CRU of an adoption having remained unchallenged. The second was 
SAHAI a question of ‘ ves judicata’ founded on a decree obtained against 
the widow. 
Boys, J. ` 


The third raised another question of limitation, how far 
twelve years adverse possession against a Hindu’ female heir 
barred the reversioners. Itis the third with which we are con- 
cerned. i 


It mày be taken as beyond doubt that their Lordships decided 
the case on the issue of limitation based on the adoption not 
having been challenged within the period provided by Article 
129 (p. 904). ss 

It may also be taken as beyond doubt that they refused to 
decide the question of ves judicata based on the decree obtained 
against the. . . . . widow (p. 905). 


Their Lordships’ judgment began at page 888 with a statement 
of the facts of the case. At page 892 they began to consider the 
general position of a Hindu widow, and at the top of page 893 
they state the proposition that the Hindu widow 


“represents the estate in suits brought by or against her for possession 
of the estate or any part of it, and she and the reversioners are equally 
bound by any final decree which a Court makes in such a suit provided 
that the suit was fought out according to law and was not collusive or 
fraudulent ’’, 


They then briefly hold that the suit which had been fought out 
between the widow and a trespasser had been dona fide con- 
tested by the widow and that in that suit she had represented 
the estate. But their Lordships did not hold that the reversioners 
were bound by the decree obtained against the widow. As I 


have already noted, they did not decide the question of.“ res 
judicata ”. ina 


On the ‘same page 883, after this brief statement of the law, 
they next referred to i 


‘fa protracted argument on the question whether under Hindu Law 

adverse possession against a widow in possession of an estate for a Hindu 

widow’s interest bars the reversioner ”. 
They continue: f 


“while it is nót necessary in the view which will later be announced by 
the Board on the question of limitation (z.e. based on Article 129) 
to make any formal pronouncement upon this point, it may be convenient 
to say that the authorities referred to were as follows”; 


r ae r CaP Se 
oe «+ wee ` ~% 
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. They then refer to a‘number of cases from 1852-to 1918’and 
conclude, after ten pages of discussion of these cases, by finding ” 
the result of the cases to which their Lordships have been referr- 
ed shows, in their opinion, that the Board have invariably 
applied the rules of the Shiva Ganga case (Katama v. Rajah 
of. Shiva Ganga (*)) as sound Hindu Law where that rule 
was applicable,”’. si, ; 


; ae ' a 

The question in regard to this formal declaration of opinion is 
what was the rule in Shkivagunga case which the Board was 
approving as sound “ Hindu Law where that rule was applicable ”. 


As a‘preliminary to answering this question it is essential to 
understand how the Board came to consider the point at all. 


Counsel for the plaintiff-appellants (p. 885) had to displace a 
finding of the High Court that the reversioners-appellants were 
barred-by article 129 of the Limitation Act and he attacked that 
finding: he relied on article 141 of the Limitation Act ;-he con- 
tended that adverse possession against the widow did not bar the 
reversioners ; and he relied on Ranchordas’ (°) case. 


Counsel for the defendant-respondents (p. 886) contended 
that the reversioners were barred by article 129 of the Limitation 
Act ; and, secondly, that the principle of Szvaganga case was not 
limited to the particular decision in that case, the effect of a-decree 
based. on title; and he distinguished Ranchordas’ case on the 
ground that it was’a case of mere adverse possession and in it 
there was no. question of a decree based on adverse possession. 


Counsel for ‘the plaintiff-appellants in his reply (p. 887), in 
dealing with Shivagunga’s case, had not to displace merely the 
particular decision in that case that a decree based on title bound 
the reversioners for there was no such decree against him, hé had 
not to displace any decision in Skivaganga’s case that every decree, 
whatever it was based on, barred the reversioners for there was no 
such -decision in Shivaganga’s case. He had to discredit the 
main rule of Skivganga’s case that there were cases in which the 
widow represented the estate, for if that main rule were accepted 


it opened the way to argument that a decree based on title was ` 


only an illustration and that a decree based on adverse possession 
and éven mere adverse possession were within that rule. He, 
therefore, contended firstly (p. 887) that Shivaganga’s ‘case only 
concerned decrees based on title, and, further (pp. 894, 895) that 
the main rule declared in, Shivaganga’s case*that there were'cases 
in which the widow represented the estate was odzzer. 


He again relied on Ranchordas’ case to show that mere adverse 
possession would not bar the reversioners, and contended that the 
fact that ‘the Board had not held the reversioners bound in that 


(1) [1863] 9 M. I. A‘, 539 
(2) I-L. R., 23 Bom, 725 (P.€.) - 
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case by applying the rule of Skivaganga’s case showed that the 
rule in Skivagunga’'s case was discredited. 


It is apparent, then, that there was a strenuous contest 
between the two counsel, not only on the effect of articlé 129 of 
the Limitation Act, but as to all the aspects of adverse ‘possession 
‘whether culminating in a decree or not, and particularly as: to the 
effects of the cases of Skivagunga and Ranchhordas. And we 
note the effort of counsel for the appellant to get rid of Skiva- 
ganga’s case altogether as oditer, supported by the contention 
that the rule of that case had not been applied in Ranchordas’ 
case. . i 


We ‘have seen, then, what form the discussion’ took which Jed 


. to their Lordships saying that - ’ - wog 


“a protracted argument was submitted to the Board on ‘the question 

whethei under Hinda Law adverse possession against a widow in posses- 

sion‘of an estate for a Hindu widow’s interest bars the reversioner ”, 

The Board, having heard a protracted argument on the ques- 
tion of the effect of adverse ‘possession, proceed to say that, 
though they will not make any formal pronouncement, it may be 
convenient to discuss some of the authorities referred to. It was 
Suggested in argumént, and on this much of it tumed, in this 
Court, that in using the words “‘ad¥erse possession” when speak- 
ing of the quéstion on which they declined to make a formal 
pronouncement, their Lordships meant only “mere adverse posses- 
sion ” unsupported by any decree, and that, therefore, the 
ensuing discussion iri connection therewith and the rule of Shéva- 
gangas case finally approved must also have concerned particu- 
larly the effect of mere adverse possession. But our consideration 
of the arguments addressed to the Board shows that the whole 
field as to the effects of adverse: possession, whether culminating 
‘in a decree or not, was covered in the argument. The refusal to 
make a formal pronouncement, then, clearly meant a refusal to 
make any formal pronouncement on the broad question of the 
effects of adverse possession. Moreover, after having said that 
-they did not think it necessary to make any formal, pronounce- 
ment, it is not in the least likely that they would make any formal 
pronouncement covering a decision of any sort as to the effect 
-of adverse possession. The conclusion at which they arrived was 
that s 


“ The result of the Cases to which their Lordships have referred shows, in 
their opinion, that the Board has invariably applied the rules of the 
Shivaganga’s case as sound Hindu Law where the rule was applicable’’ 

(p. 904). 7 - . En 
_ What, then, was the rule which they held to have been invari- 
ably applied ? It was not the limited proposition that a decree 
based on title was binding on the reversioners. In the first place, 
in the case before them there was no question of a decree based 
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on title. In the second place such a-proposition would not be 
appropriately described as a rule, but as a particular decision 
based on some principle or rule. In the third place the cases 
discussed of Goluckmonee, Nobin Chunder.and Runchordas, cases 
relating to mere adverse possession, are wholly irrelevant to any 
consideration of the effect of a particular decree. 


The only other pronouncement in Shivaganga’s case to which 
they could have been referring, and it may properly be called a 
rule, was that there are certain situations in- which a widow re- 
presents the estate so that acts by and against her bind the 
reversioners. In arriving at giving the stamp of their -approval 
to that rule a reference to the cases of Goluckmonee and Nobin 
Chunder would be quite relevant, whatever might be the par- 
ticular Limitation Act governing those cases and equally so though 
they happened to be cases of mere adverse possession without any 
decree. ` 


Counsel for the appellant had gone to the length of try- 
ing to discredit Skivaganga’s case altogether. He was told, in 
effect, z 4 

‘It may be open to argument that mere adverse possession against the 
widow does not, or that decrees based on adverse possession do not, bind 
the reversioner (as to that we nmake no formal pronouncement), but we 
would not listen to argument in support of either proposition based on 
the contention that in no case does the widow represent the estate, that 
the rule in Skivagunga’s case that she does in appropriate circumstances is 
_ not binding in law. It may be open to argument that the rule in Shzva- 
ganga’s case was obiter dictum, but it has been followed. It is binding law. 
7 That is our opinion’’. 7 
T-would answer the first question then’ by holding that the rule 
in Shivagunga’s case which their Lordships stamped with* their 
approval as having been always appliéd where applicable was 
merely the general rule that there are certain cases in which the 
Hindu widow represents the estate. 


As to the second question, did the approval of . this ryle chal- 
lenge the correctness of the decision in Runxchordas’ case? the 
answer is clearly in the negative. There is nothing in this con- 
firmation of the rule in Skivagunga s case that in certain cases 
the widow may represent the estate that touches at all the question 
whether adverse possession Js or is not a matter in which the widow 
may represent the estate. . 


The third question is, did their Lordships in the course of the 
discussion throw any doubt oz the correctness of the decision in 
Runchordas’ case? Counsel for the appellants had urged that in 
Runchordas’ case the Board could have, applying Skivaganga’s 
~case, held that the widow represented the estate in a matter of 
adverse possession and had not done so, and therefore, as was 
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inconsequently argued; Skivaganga’s case had been treated as 
no longer of authority. This argument might, according to the 
view hitherto taken in India of Runchordas’ case, have been met 
by the simple reply that Rumchordas’ case. did nots discredit the 
rule in Shivaganga’s case that in some cases a widow represented 
the estate or the particular decision that in litigation m which 
the title was attacked the widow did represent the cstate; that 
in Runchordas’ case it was only held that in cases of mere 
adverse possession the widow did not represent the estate. But 
that was not the reply of the Board, and this appears of importance, 
for the reply actually made allows to Runchordas’ case nothing 
approaching the wide effect allowed to it hitherto in India. 
Their reply was (p. 903) :— 

“It does not appear to their Lordships how the rule in the Sh:vaganga’s 
case “could have been applied in the case before the Board. .. .. Their 
Lordships are unable to see what was the estate, within the meaning of 
the Shivaganga’s case, which the widows had represented, or io what the rule 
in the Shivaganga’s case could have been applied. The title of the trustees 
to the property devised or bequeathed to them for charity or religious 
purposes by Kallianji Sewji was not questioned until the survivoi of the 
two widows died in 1888 and that property had never -been represented 
by the widows or either of them, It had been in the exclusive possession 
of the trustees under the will of Kallianji Sewji from 1869 until the Court 
in the suit which was brought on the 21st December, 1888, after the death 
of the last surviving widow, had decided that the gift for charitable or, 


religious purposes was void ”. 


The Board then did not in any way suggest that Runchordas’ 
case was wrongly decided. They merely held that on tis facts 
there was in that case no estate which the widows could be said 
to have represented to which the rule in Shivaganga’s case could 
conceivably have had any application at all. I hold, therefore, 
that there was nothing in the discussion of Ruwchordas’ case 
to suggest that that case was in any way on its particular facts 
wrongly decided. 


“Fourth question —Does the discussion of Runchordas’ case 
in particular suggest that, granting that the correctness of the 
decision on its facts was not doubted, yet too wide a scope has 
been given to that case in decisions in India that purport to have 
followed it? 


The passage just quoted gives rise to this question. 
I have noted at the commencement of this judgment, after 


setting out the five questions, that this question was never 
suggested, argued or discussed at the hearing. 


Though their Lordships did not hold that Binid case 
was in any degree on its particular fact, wrongly decided, there 
would in the language- used appear to be a very definite limitation 


/ 
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of the scope of the decision to its particular facts. In that ` 


case, in the view of the Board deciding Vazthialinga’s case; no 
question of the widow representing the estate or even having 
ever represented the estate could be seriously said to have arisen, 
not because in cases of mere adverse possession the widow 
never represents the estate, but because of the very special 
circumstances of the case, she having never made any claim of 
any sort to the title, nevér having been in possession for a day, 

, and having always assented to the title and possession of another ; 
there was nothing in fact upon which the Shivaganga rule could 
operate whether affirmatively or negatively. 


In face of this how can Runchordas’ case be held any longer 
to be authority for the broad proposition that a widow in cates 
of mere adverse possession (z.e..where there is no decree) can 
never be held to represent the estate so as to cause the reversioners 
to be bound by adverse possession against her. 


Their Lordships’ view, clearly and definitely expressed, of 
Runchordas'-case as a decision based on its particular facts and 
having no bearing on the main rule of Skivaganga’s case that 
there might be cases in which the widow represented the estate 
does not require any support from me. But there are one or 
two points in regard to whigh I think the bearing of their remarks 
and the reason for making those remarks were not correctly 
appreciated at the hearing. 


It must be remembered that the only aspect in which the 
Board was considering Runchordas’ case was to see whether 
anything was decided which discredited the main rule in Shiva- 
gengas case which they were considering, and in order to 
answer that question they considered first whether any question 
of the widow representing the estate really arose in the case. 


Their comments might be expected then to be directed to 
this aspect only and so they were. 


The Board refer to the fact that in the early stages of the 
suit the hardest fought question was that relating tothe darm. 
They say: “The main question in the suit was whether the gift 
for charitable or religious purposes was void for vagueness and 
uncertainty ” (p. 901). It will be noticed from a consideration 
of the judgment of the Appellate Bench of the High Court 
how large the questions of dkarm and trust loomed in the case. 


A second comment made by the Board is that, at the stage 
when Kuzchordas’ case had come before the Board, a ‘main 
question for their consideration was that of the correct account. 
The foundation for this-commeng is apparent upon a consideration 
of the complicated details of the transit of various properties 
movable and immovable which had belonged to the testator, 
and of the variety of transfers by which the property moved 


135 
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along the various channels ; the decree as to the account being 
vařied in cach of the appellate courts. ar 

The two comments were clearly made merely to show not 
inclusively all the points raised, but what were the points which 
called-for most serious consideration and with which may be 
compared the total neglect of any question of “the widow 
representing the estate ”. ` 

The complete absence of all consideration of the latter ques- 
tionin the Runchordas judgment is explicable by there being, 
as the Board in Vaithialinga’s case state, no serious suggestion 
possible on the facts of, the case that the widow had ever 
represented the estate. There isno other explanation. That 
there was absence of all consideration of the question of “ whether 
the widow represented the estate” is apparent from the judg- 
ment. l 

When we turn to the judgment, we find the question of 
limitation in reference to Article 141 disposed of in a few lines, 
without even a mention of the question whether representation 
of the estate by the widows and the adverse possession against 
them might deprive the reversioners of the benefit of that article. 
It had been contended by Mr. Mayne for the appellants (see 
p. 731) that the widow represented the estate. No reference of 
any sort or description was made to this contention in the judg- 
ment of the Board. They merely held that there were a large 
number of articles in the Limitation Act and held briefly Article 
141 is that which applies to the “present suit”. They had 
had quoted before them by Mr. Mayne a number of authorities on 
the question of a widow representing the estate, and the effect 
of adverse possession, including the case Lachhan Kunwar v. 
Anant Singh (+) but they made no reference to that or any other 
cases. 

The explanation of the Board’s having in Ruschordas’ case 
treated with such scant ceremony Mr. Mayne’s detailed argument 
that the widows represented the estate is to be found in the 
particular facts of the case rendering that argument in that 
particular case quite untenable. There is no other explanation 
of why the argument was treated as not worth discussion at a 
time when Lachhan’s case stood and had been followed in 
the sense contended for by Mayne. 

In Runchordas’ cage the Board said: 

“Itis not necessary to consider what might be the case if the widows 

or the survivor of them were suing as the plaintiff does not derive his 

right from or through them and the extinguishment of their right would 
_ not extinguish his ”. : 
It has been suggested in some way that in making this 
(1) I.L. R., 22 Cal., 445; 22 I. A., 25- : 
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observation their Lordships were expressing an opinion that the 
widow did not represent the estate., But a ‘little consideration 
will show that that is not so. The observation was made in con- 
nection with the contention of counsel that the reversioners had 
lost their rights by virtue of sec. 28. Their Lordships brushed 
this contention aside by pointing out that while sec. 28 could have 
no bearing on the title of the reversioners directly because “ the 
period limited for them” is not determined”, sec. 28 could also 
have no bearing on their loss of title by Jémztation (to which 
form of loss alone sec. 28 relates) as representatives of the widow 
because they did not claim through the widows. 


This is entirely in accord, if I may say so, with the view that 
I have already expressed that there is no suggestion of the re- 
versioner losing by limitation either directly by some other pro- 
vision of the Limitation Act or indirectly because he claims 
through some other person who is barred,a right given to him 
by the Limitation Act. He loses his right (or rather he fails to 
get the right given by Article 141) if, and itis the point we are 
considering, he loses it at all, not by virtue of claiming through 
the widow, but because the widow was representing the estate 
when she lost her right. This passage from their Lordships’ 
judgment in Ruschordas’* case had then no bearing on the 
question whether the widow was representing the estate and this, 
in my view, explains fully their Lordships’ remark in Vazthzalin- 
ga’s case that the Limitation Act was not applied as counsel 
asked for it to be applied and the passage from Runchordas’ case 
is quoted to show why it was not applied. 


Another instance of failure to appreciate the trend of the Board’s 
comments in Vaithialinga’s case relates to the following passage. 
The Board in speaking of the judgment in Runchordas said : “The 
defence of limitation was raised, but the Board held that it did no 
apply”. It was suggested at the hearing that the Board in Vazthda- 
linga's case seemed to be suggesting by this comment that no 
question of limitation had been dealt with or it had been held to 
be irrelevant. In the first place, it is manifestly impossible on the 
face of it that the Board could have meant anything so plainly 
contrary to the fact. They did not of course mean that no 
question of Art. 141 had been raised and that that article had not 
been applied. The words must be read with the quotation from 
Runchordas' case which follows and which I have just noticed. 
Clearly all that was meant was that the defence of limitation was 
raised that the widows were barred by sec. 28 and Art. 141 and 
the reversioners therefore also through them, and that the Board 
had held that the defence that the reversioners were in that way 
barred by limitation did not apply because the reversioners did 
not derive their right from the widows. 


The passage was quoted merely to show why the defence of 
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limitation based-on sec. 28 and Art. 144 was not applied. 


If, therefore, it is not presumptuous for me to say so, the 
history of the passage of Ruzchordas’ case through the various 
courts supports the declaration of the Board in Vazthialinga’s 
case that Runzchordas’ case was decided upon its particular facts, 
and that no serious question of there being on those facts any 
representation of the “estate” by the widows was possible. 


Fifth question.—In view of the opinion of a majority of this 
Bench expressed at the hearing against the contentions of appel- 
lant’s counsel on the first three questions (the fourth not having 
arisen) counsel naturally did not pursue argument fora recon- 
sideration of whether a Hindu widow might not in the matter of 
adverse possession, in some circumstances at any rate, represent 
the estate. 


While holding the view that I have expressed that the scope 
of Runchordas’ case has been shown by the observations of their 
Lordships to be properly much narrower than has been assumed, 
I should have been glad to hear the further question argued as 
to whether the widow could in any way, and, if so,to what 
extent and when, represent the estate, with particular regard 
to the matter of adverse possession, it would be equally infructu- 
ous for me to proceed to examine it filly and I will only state 
some propositions on which I should like to have heard 
arguments. 


The decisions as to the effect of decrees based on title and on 
adverse possession being only particular instances of the applica- 
tion of the rule in Skévaganga’s case, it would have been of 
interest to consider why, if some decrees properly obtained bind 
the reversioners on the principle that the widow represents the 
estate, the widow should not; aż any rate in some cases, be held 
to represent the estate where there is merely a question of adverse 
possession against her. If it be suggested that in the case of 
mere adverse possession the reversioners cannot interfere, it is 
equally the.case that in a suit by or against the widow they 
cannot interfere and yet they may be found. It is suggested that 
it would be most inequitable to hold the reversioners to be bound 
by the mere inaction of the widow in allowing somebody else to 
acquire title by adverse possession. She may have been negli- 
gently inactive. But such an argument only begs the question, dy 
assuming a fact, of negligent inactivity on the part of the widow. 
It might well be that the widow had not been merely inactive, 
but had consulted with her legal advisers, and possibly even with 
the reversioner himself, and had properly and wisely arrived at- 
the conclusion that it was better not to fight the alleged trespasser 
in regard to a small portion of the estate and by that fight per- 
haps risk the raising of a possible doubt as to the title to the 
whole estate, a matter hitherto passing unnoticed; or that at least 
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it was desirable to avoid’ risking the wasting of the rest of the 
estate in useless litigation. How, it might be asked, can it be 
said that she was not in every sense of the term representing the 
estate, just as much as she would have if she had actually em- 
` barked on useless litigation? Clearly each of these instances of 
negligent inactivity and the case I have suggested differs in its 
facts and in justice calls for a different answer. 


Again, does not a hard and fast rule lead to the following 
extraordinary position. Where (a case mentioned at the hearing) 
adverse possession has begun against the last male holder and 
one day later he dies and the adverse possession continues against 
even. a negligently inactive widow for eleven years and three 
hundred and sixty four days, the reversioner is held bound; but 
if the last male owner had died the day before adverse possession 
began, then, though an active widow after taking advice, possibly 
of the then next reversioner, had decided not to waste the rest 
of the estate in useless litigation, the reversioner would not be 
bound. ` 


Again, where a widow has dona fide fought an alleged tres- 
passer in the Courts and lost, the reversioner is held bound, but 
where the alleged trespasser can only say “I had such a strong 
case that no one thought it worth while to fight me”, twenty years 
later his son may be called on to fight a law suit when evidence 
has been lost. 


- What is the apology for these and other such anomalies? Is 
there any principle underlying them ? 


To refer to a few cases, in Saroda v. Doyamoyee(') and cases 

in which it was followed, the reversioners were held bound. By 
Srinath Kuar v. Prosunno Kumar (*?) and the cases which follow- 
ed it they were liberated. By Lachhan v. Manorath(*) and the 
cases in which it was followed they were bound again (the Judi- 
cial Commissioner in plain language so held. and their Lordships 
conéluded by affirming in plain language the correctness of his 
finding and in this sense the case was for some time understood). 
And it is suggested that by Ruschordas’ case they have been 
liberated again. 


The nearest approach to a suggestion of any governing princi- 

ple is based on a change as between the Limitation Acts of 1859 

and 1871. Butis there any real value in this suggestion? It 

‘could in any case only account for one change. But in fact as 
‘early as 1883 when the Limitation Acts of 1871 and 1877 were 
comparatively recent, Prinsep, J., in Srinath Kuar v. Prosunno 

Kumar said he had great hesitation in coming to the con- 

clusion that the Legislature in 1871 deliberately altered the 


(1) I.L. R., § Cal., 938 
(2) I. L. R., 9 Cal., 934 
(3) I. L. R., 22 Cal., 445 (P. C.) 
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law laid down in 1868 and only agreed with reluctance. Again, 
Art. 141 of the Act of 1877 did not prevent their Lordships of 
the Privy Council from holding in Hari Nath v. Mothumohun (*) 
that the reversioner was not a person “entitled”, hav- 
ing lost his title by the decree against the widow. If he can 
lese his title in one way by a decree, there is no reason why he 
should not be held to have lost it in another way if the particular 
circumstances are such that the widow can be held to have repre- 
sented the estate within the meaning of the mam initial rule of 
Shivagunga’s case, and that such circumstances may very well 
exist I have already shown. 


I note here that a reference was made to Article 141 at the 
hearing. before us. Counsel for the appellants urged that the 
reversioners were not persons “ entitled ?” within the meaning of 
Article 141 and therefore could not claim the benefit of that 
article. When asked how they could be said to have lost their 
title, he referred to section 28 and Article 144. But the 
obvious answer to him was that the title referred to in Article 141 
of the Limitation Act could not be possibly held to have been 
lost by the provisions of some other general article of the same 
Act such as Article 144, for such a view would be to nullify the 
former article (though it might be different in the case of such 
an article as Article 129). The reversioners clearly could not 
be held to have lost their title by virtue of the provisions of 
section 144. The real answer is that which I have stated. 


There is no question of destroying a right given to the rever- 
sioner by one article of the Limitation Act by calling in aid 
another article of the same Act. The reversioner’s right would 
not be taken away by any provision of the Limitation Act. The 
initial’ point for determination is whether the widow herself is 
barred by adverse possession. Zaz is determined by the Limi- 
tation Act by Article 144. If that is determined against her, 
there is no further calling in aid of the Limitation Act. The 
next point for determination is whether, considering all her acts 
and omissions, she was really representing the estate. If she 
was, the case comes within the rule of Shzvagunga’s case and the 
reversioners are barred by that rule, not by any section of the 
Limitation Act, the right to the estate has been lost by virtue of 
that rule, they are not “ entitled ” and they do not come within 
Article 141 at all, 


Again, unless this is the meaning of the word “ entitled”, 
the meaning, moreover, given to it by the Board in Hari Nath v. 
Mothumohun (?), Iam unable to give any meaning to it at all. 
Ordinarily speaking no pereon can sue at all with success unless 
he has a title to sue, and there will be no meaning in inserting the 
word in Article 141. But there was a definite reason in this parti- 

(1) ILL. R., 21 Cal., 8 (P. C.) (2) I. L. R., 21 Cal, 8 
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cular case if it.was desired to emphasize that there were cases 
in which, though he would ordinarily be entitled, the reversioner 
might have lost his title though somebody else, not the person 
through whom he claimed, having lost their title his title being 
thus prevented from maturing by reason of the application of the 
principle laid down in Shivagunga’s case (sic). It was considered 
desirable by the insertion of the word “ entitled ” to exclude the 
reversioner from getting the benefit of Article 141 in those cases 
where owing to this special rule his title had not matured, and 
to suggest that the effect of the insertion of the word “ entitled ’’ 
is confined to cases where a decree has been obtained against 
the widow is to beg the whole question. — 


Nor does this.view render Article 141 meaningless. There 
remain all those cases upon which Article 141 can operate in 
which the reversioner is still “ entitled ?”, for instance, a case 
where, though adverse possession is proved against the widow 
but it-is not proved that she was representing the estate in her 
acts and omissions. In such acase but for Article 141 the 
reversioners would come under Article 141. 


It has been suggested, though again of course the point has 
not been argued, that the reversioners could have no right to 
bring a declaratory suit. Whether this is so or not, and it is b 
no means certain, I am unable to appreciate why it should be 
necessary for them to bring a declaratory suit. When the widow 
dies if the reversioner is resisted in obtaining possession, he 
would bring-.a suit in the ordinary way, and the question would 
have to be decided, whether he is “ entitled ” or not. The need 
for debating whether he could bring a declaratory suit would 
only ‘arise if it was suggested that the reversioner was bound in 


all cases of adverse possession against the widow, and of course ` 


nobody suggests anything of the sort. 


Failing any question of principle, the only other answer given, 
so far I am aware, is that there is much that is not logical in 
Hindu Law as determined by the Courts and that it has been 
held in Runchordas’ case that a Hindu widow, in the matter of 
adverse possession, never represents the estate unless a decree 
has been obtained. But if the right view of that case since 
their Lordships’ discussion of it be that which I have suggested, 
Runchordas’ case is not authority for any such wide proposition, 
but, while itself consistent with logic and commonsense, leaves 
the door wide open to the application of common sense and logic 
to other sets of circumstances. 


Do not these considerations suggest that: there can be no 
hard and fast rule and that the «appropriate answer is that in 
each case`the question whether the widow represents the estate 
must be answered, as in the case of decrees, on its own facts 
and that in certain circumstances, though not in every case- any 
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more than in the case of every decree, the widow may represent 
the estate and the reversioner be bound. ` 


However all this may be and whatever view might even- 
tually be taken of these and other considerations, it would be 
infructuous to pursue this question in view of the fact that, 
upon a majority of this Bench expressing their opinion that their 
Lordships’ observations in Vazthialinga v. Srivangath did not 
throw any doubt on the correctness of the decision in Runchordas’ 
case as hitherto understood, this, actually the referred question, 
was not argued. : 


I would answer this reference as follows :— 


(1) The rule in Shkivagunga’s case which was affirmed by 
their Lordships at page 904 of Vazthialinga v. Srirangath(') was 
the initial main rule, and that only, that there are cases in which 
the widow represents the estate so that acts and omissions by 
her may bind the reversioners. They did not make any pro- 
nouncement at all either formal or by way of obiter dictum, on the 
effects of adverse possession against the widow or in what, if 
any, circumstances she represented the estate in reference to 
adverse possession against her. 


(2) The confirmation by their Lordships of this rule in 
Shivagunga’s case did not in afly way challenge the correctness 
of the decision in Ruxchordas v. Parvati Bai(’). 


(3) Nothing that was said in this discussion of Ruzchordas’ 
case in particular suggests that in their Lordships’ view that case 
was wrongly decided. 


(4) The discussion of Ruszchordas’ case, though it does not 
suggest that the case on its particular facts was wrongly decided, 
does narrow the scope of that case showing that it is not, as 
it has been treated as being, authority for any broad proposition 
that a Hindu widow does not, in the matter of adverse possession, 
where there is no decree, ever so represent the estate that the 
reversioners will be bound by adverse possession running for 
12 yeats against her. 


(5) This question, which is the one actually referred to the 
Full Bench, was not argued, and I therefore express no opinion 
in regard to it beyond stating that, as at present advised, I am 
of opinion that the question whether a reversioner is barred by 
adverse possession against the-widow on the basis that she re- 
presented the estate, thus coming within the main rule of 
Shivagunga’s case, is a question to be decided, as in the case of 
decrees, on the facts of the „particular case. 


By THE COURT.—With these answers let the reference be 
returned. 


(x) I. L. R., 48 Mad., 883 2 (2) I. L. R., 23 Bom., 725- 
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[On receipt of the opinion of the Full Bench, the Division 


Bench decided as follows :—] 


Boys, J.—This appeal was referred by Mr. Justice Sen and myself to 
the Chief Justice for the appointment, if he saw fit, of a Full Bench, 
and a Full Bench was constituted. The question referred above was as 
follows :— 

“To what extent, if any, and under what circumstances will adverse 
possession, proved as against a female heir, bind the reversioners’’. 

Of that Full Bench I was one of the members, and in my judgment 
sitting as a member of the Full Bench I have set forth what took place 
at the hearing; but now that the case has come back to us I think it 
desirable, sitting as a member of the Division Bench, to finally dispose of 
the appeal, to say briefly how in my view the answers given by the Full 
Bench bear on the case that we have to finally decide. The contention 
for the appéllants before the Full Bench was that the observations of 
thei: Lordships at pages 893-904 of the report in Vasthialinga v. Srirangath, 
48 Mad., 883, (P. C.), do by implication throw doubt on the correctness of 
the decision in Runchordas’ case. It had for some years past, 2.2 since 
the decision of their Lordships of the Privy Council in Ruachordas v. 
Parvat: Bai, 23 Bom., 725, been considered thatit had been decided 
in that case that time did not ever begin to run against the reversioners 
where there was mere adverse possession (é.2., and no decree) against 
a Hindu female heir until the death of the lady when the reversioners 
became entitled to possession, reference of course being made to Art. 
141 of the Limitation Act. 

In order to open the road for argument on the broad question referred, 
counsel for the appellants endeavoured to show that the later decision 
of their Lordships had thrown doubt on the correctness of the earlier. 
As my brothers, the Acting Chief Justice and Mr. Justice Mukerji, were 
apparently of opinion at the hearing that they could not accept counsel’s 
contention that the correctness of the decision in Runchordas’ case had 
been doubted, counsel for the appellants did not proceed to argue the 
general question which we referred. 

The judgments which we have to consider contain the following 
answers :— P 

Mr. Justice Mukerji answers the question that we referred by holding 
broadly that ‘‘an adverse possession against a Hindu female heir will 
not be effective against and binding on the reversioners’’. 

The Hon’ble Acting Chief Justice, Mr. Justice Sulaiman, answers the 
question that we referred by holding that “ where a widow has entered 
into’ possession as a Hindu widow and has either voluntarily parted 
with possession or been dispossessed against her consent, a suit by the 
reversioner brought for posseSsion after her death is governed by Art. 
141 and not by Art. 144, and having been brought within 12 years of 
the death of Mst. Saraswati, is not barred by limitation’’. 

I answered the question as follows :— 

“ (1) The rule in Stivegunga’s case which was affirmed by their Lord- 
ships at p. 904 of Vaithialinga v. Srirangath, 48 Mad., 883, was the 
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initial .main rule, and that only, that there ate cases in which the widow 
represents the estate so that acts and omissions by her may bind the 
reversioners. They did not make any pronouncement at all either formal 
or by way of obiter dictum on the effects of adverse possession against 
the widow or in what, if any, circumstances she represented the estate 
in reference to adverse possession against her. 

“(2) The confirmation by their Lordships of this rule in Shivagunga’s 
case did not in any way challenge the correctness of the decision in 
Runchordas v. Parvat: Bai, 23 Bom., 725. 

. “(3) Nothing that was said in this discussion of Ruachordas’ case in 


_particular suggests that in their Lordships’ view that case was wrongly 
P BB: 2 j 8 


decided. N 

“(4) The discussion of Runchordas’ case, though it does not sug- 
gest that the case on its particular facts was wrongly decided, does 
narrow the scope of that case showing that it is not, as it has been treated 
as being, authority for any broad proposition that a Hindu widow does 
not, in the matter of adverse possession, where there is no decree, ever so 
represent the estate that the reversioners will be bound by adverse posses- 
sion running for 12 years against her. 

‘““(s) This question which is the one actually referred to the Full Bench 


-was not argued, and I therefore express no opinion in regard to it beyond 
_ Stating that, as at present advised, I am of opinion that the question 


whether a reversioner is barred by atlverse possession against the widow 
on the basis that she represented the estate, thus coming within the main 
rule of Shivagunga’s case, is a question to be decided, as in the case of 
decree, on the facts of the particular case es 

What general answer to the question referred may be collated, if any 
general answer can be collated from these three judgments, I do not think 
it necessary to determine. It is apparent from a consideration of all the 
answers that the fourth paragraph of my answer is the one that would be 
most favourable to the appellant; but in the particular facts of this case: 
even that answer will not help him. If the decision in Runchordas’ case 
was really only a decision on its particular facts and no serious question 
of representation of the estate by the widow could arise, and if it is no 
authority for any broad proposition that adverse possession against a 
widow cannot bind the 1eversioners, two material facts at least in that 
case are the same as in this—the widow had never even obtained a day’s 
possession or ever claimed title. In Vasthzalimga’s case the reason given 


_ by the Board for holding that no question of representation of the estate 


‘by the widow could arise in Runchordas’ case was that the widow had 
never been in poss¢ssion for a day and had never made any claim whatever 
to either possession or title. In the present case the facts are substan- 
tially the same—the widow had never been in possession for a day, nor did 
she ever during her life-time make any claim to the estate. Therefore, 
supposing that I am correct, éf I may say so, in my appreciation of the 
view taken in Vazthtalinga’s case by the Board of Runchordas’ case, that 
will not help the appellant. 

Therefore though the general question referred by us was not argued 


e 
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nor the question dealt with in my fourth answer, and whatever may be the 

“general result of the answers returned, both, my brother Mr. Justice Sen 
and myself, are agreed and counsel are agreed that the order which 
we propose to pass is the only one now possible in tbe case., 

It is desirable that I should adda few observations as regards the 
judgment of Mr. Justice Page dated the 16th of May, 1928, in the 
original trial before him in Azrabindo Nath Tagore v. Monorama Debt, 

, reported in 32 C. W. N., 913, lest it might be matter of surprise 
that we had not mentioned this case at the hearing before the Full 
Bench. It appears that the report has only just comè out and the 
instalment of the Calcutta Weekly Notes in which it appears is the 
last to have been published. The-.report was drawn to my attention 
after the delivery of ourjudgment in the Full Bench, 

In my fifth answer in my judgment as a member of the Full Bench I 
said : “I am of opinion that the question whether a reversioner is barred 
by adverse possession against the widow on the basis that she represented 
the estate thus coming within the main rule of Sh:vagunga’s case is a 
question to be decided, as in the case of decrees, on the facts of the 
particular case’’. This appears to be the conclusion at which Mr. Justice 
Page has in effect also arrived. He has held that after the comments of 
their Lordships of the Board in Vazthialinga v. Srirangath on the decision 
in Runchordas v. Parvati Bat, ‘the common law of the Hindu community 
which is to be collected from Goluck Monee Dabee v. Degumber Dey (cited 
in 9 W. R., 507), Shsvagunga’s case, (9 Moore’s In Ap., 539 at 603) and Wo- 
bin Chander v. Issur Chander (9 W.R., 505 at 509), is still the law of the 
land and has been neither abrogated nor varied by any legislative enact- 
ment’’. In Goluckmonee's case it was held that “tit is settled law that 
adverse possession which bars her (the widow) bars the heirs after her”. 
In Shivagunga’s case there is the well known passage : “The whole of 
the estate would for the time be vested in her, absolutely for some 
purposes, though in some respects, for a qualified interest”. In Mobin 
Chander's case it was said: “They (the reversioners) are also bound by 
limitation by which she (the widow) without fraud or collusion is barred”. 
In Goluckmonee’s case the conclusion that the widow represented the 
estate in the matter of the adverse possession was stated in eunqualified 
terms. In Wolin Chander’s case the qualification was added ‘without 
fraud or collusion’. If my understanding of the view that was expressed 
in Vuithtalinga’s case of the decision in Runckordas’ case is correct, there 
may be also a case where there was an absence of any fraud or collusion 
but in which the widow cannot be held to represent the estate, namely, 
acase where she never had and never claimed to have any more to do with 
the estate than any complete stranger. 

The resultant of these three cases which Mr. Justice Page has stated 
in his opinion to embody the law of the land may, as it appears to me, be 
fairly stated as that there are cases in which in the particular circum- 
stances the widow may so represent the estate that where she is barred by 
adverse pessession the reversioners are also barred. 

ORDER OF THE COURT.—The reference which we made in this case 
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having been returned “by the Full Bench, it is agreed by counsel on both 
sides that the order of the Court must be as follows and accordingly it 
is as follows :— 

That the appeal will be allowed in part and the decree will be modified 
to this extent that the suit will be dismissed as regards item No. 2 of the 


‘plaint. For the rest, the decree of the court below will stand. It is 


further agreed that the order on the cross objections must be that they 
stand dismissed, and they stand dismissed accordingly. Costs will be 
borne in proportion to success and failure. 


SOHAN LAL AND OTHERS (Defendants) 
VEFYSUS | 


‘MOHAN LAL AND OTHERS (Plaintiffs)* . 


Indian Registration Act, sections 717 and 497—Sale-deed registrable. 
under section 54 of the Transfer of Property Act, not under section 17, 
Registration Act—Section 49 does not apply—Sale in favour of 
mortgagor by mortgagee—Sale-deed admissible in evidence 10 prove 
change in character of possession. 


Section 49 of the Indian Registration Act only applies to 
those documents of which registration is compulsory under 
section 17 of that Act and not to other documents whose regis- 
tration is only compulsory under section 54 of the Transfer of 
Property Act. A sale-deed for Rs. go by the mortgagor of his 
rights in the property in favour of the mortgagee in possession, 
though unregistered, was therefore admissible in evidence to 
prove a change in the character of the possession of the mort- 
gagee; and the possession of the mortgagee would become 
adverse to that of the mortgagor from the date of the said deed. 
Ram Sahu v. Gauro Ratho, 1. L. R., 45 Mad., ss, followed. 


Where the property isin the possession of a usufructuary 
mortgagee, the rights of a mortgagor are ‘‘ tangible immovable 
property’? within the meaning of section 54 (SULAIMAN, A C.J., 
dissenting) and a sale may be effected either by executing a 
registered document or by delivery of possession. Delivery of 
possession under section 54 must be actual delivery and not 
constructive. : 


SECOND APPEAL from a decree of R. L. YORKE ESQ., Dis- 
trict Judge of Bulandshahr, confirming a decree of BABU KASHI 
NATH, Subordinate Judge. 


* S, A. No. 1274 of 1925 
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Kailas Nath Katju, Benoy Kumar Mukerji and Panna Lal, 
for the appellants. 


B. Malik, for the respondents. 
The following judgments were delivered :— 


MUKERJI, J.—This case has been referred toa Bench of 
three Judges for the decision of points-of law which will be pre- 
sently stated. It will be necessary to state briefly the facts of 
the case in order to see how the law applies and what rule of 
law will be applicable. 


The facts that have been found by the lower appellate court 
and’ which, therefore, have been accepted for purposes of the 
determination of the points of law, are these :—There was an 
usufructuary mortgage of a certain house property made in the 
year 1873. It was made for the sum of -Rs. 1,000. In course 
of time ~the property came to be owned by one Damodar who, 
therefore, represented the original mortgagor. In course of time 
the mortgagee’s interest came to be owned by the defendant, 
Ragha Mal. Ragha Mal was the defendant No.1 in the suit. 
He has since died and is represented on the record by his suc- 
cessors-in-title. Damodar executed, on 28th February, 1901, a 
deed of sale in favour of Ragha Mal in respect of the mortgaged 
property fora sum of Rs. 90. The sale-deed was never register- 
ed. The mortgagees and, after them, their successors-in-interest, 
continued to be in possession of the mortgaged property and are 
sstill in possession. Damodar died in 1914. His brother and 
heir, Krishna Ram, by a sale-deed dated the 28th January, 1919, 
professed to sell the properties in suit to the plaintiffs who are 
the respondents in this appeal. They brought the suit, out of 
which this appeal has arisen, for redemption. 


The suit has been met with the plea that the mortgagor sold 


his rights to the mortgagee by the deed of 1901 and therefore no- 


right isJeft in Krishna Ram or his transferee to sue for redemp- 
tion. The plaintiffs urge that the sale-deed, being unregistered, 
was not admissible in evidence and did not transfer any title of 
Damodar to Ragha Mal and that, therefore, the plea of Ragha 
Mal that he had become the owner of the property is unmaintain- 
able. On behalf of Ragha Mal it was contended that, conceding 
that the deed of 1901 did not transfer any title to him, he, at 
least, began to hold the property, from 1901, adversely to the 
mortgagor and that, therefore, by 12 years adverse possession, 
he acquired the mortgagor’s interest in the property, so that 
nothing was left, in 1919, which could be transferred by Krishna 
Ram to the plaintiffs. ° 


These contentions of the parties have led to the framing of 
the following points for determination by the Bench of three 
Judges. 
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I. 


Whether the document of 28th February, 1901 is admissible 
in evidence for the purpose of showing a change in the character 
of the possession of the mortgagee ? 

II. 


Whether after what happened in 1901, the possession of the 
mortgagee became adverse and the claim is barred by limitation ? 


Point No. 
I. 
This point involves several subsidiary points. These are :— 


_ (a) Whether the interest of Damodar in the mortgaged 
property was a ‘tangible immovable property’ or ‘intangible 
property’ within the meaning of section 54 of the Transfer of 
Property Act? |. - 

> (6) ‘If it was ‘ tangible ‘anovable property’, whether the 
transfer of it by an unregistered document is valid ? 


(c) Whether, if the interest of Damodar be ‘intangible pro- 
perty’ and could be transferred only by means of a registered 
document, the document was inadmissible in evidence, having 
regard to the provisions of section 49 of the Registration Act ? 


If Damodar’s interest in the mortgaged property be tangible 
immovable property, the transfer could be affected either by 
a registered instrument or by delivery of property. As there 
was no registered document to effect a transfer, the transfer 
would be effective, if there was a “delivery of property”. But 
the property, professed to be sold, was already in the possession 
of the proposed transferee; it follows that, in the circumstances, 
there could be no delivery of the property.- If a party be 
already in possession of the property, you cannot deliver the 
property to him again, without first asking him to vacate 
the property. This was the view taken in the Calcutta case 
of Sibendyapada Banerji v. The Secretary of State for India 
in Council (*). The contrary view was taken in the case of 
Muthukaruppan Samban v. Muthu Samban (°). As there is- no 
case decided in this Court, I am free to express my opinion and 
it is -that the Calcutta case lays down the better law. If we 
look into the reason of the rule we shall see at once that, for the 
publicity of the fact ‘that title has passed, it was essential that 
possession should change. It was this change in possession that 
was accepted as a criterion of transfer. It must, therefore, be 
taken that, when the legislature said that a transfer of tangible 
immovable property of the value of less than Rs. 100 could be 
made by delivery of the property, it meant actual delivery and 
not a constructive delivery. It follows that the document execut- 


(1) I. L. R., 34 Cal., 207 (2) I. L. R., 38 Mad., 1158. 
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ed by Damodar did not effect a changè in the title and there be- 
ing no delivery of the property, no title passed to Ragha Mal. 
It further follows that,- under section 54 of the Transfer of 
Property Act, the document which purported to be a sale-deed of 
tangible immovable property, already in the possession of the 
vendee, of the value of less than Rs. 100,. was R E re- 
gistrable. 


Again, if-the interest of Damodar was an ‘intangible pro- 
perty ’, the transfer could be made only by a registered document 
and in that case the registration ‘of the document in question was 
compulsory under section 54 of the Transfer of Property Act. 
Whatever, therefore, may be the character of the property, which 
Damodar purported to sell, it could be effectually sold only by 
a registered deed. In this view it is not necessary to determine 
the nature of the property. 


The question, namely, whether a mortgagor’ s estate is a tan- 
gible immovable property or whether it is an intangible pro- 
perty, has been debated at the bar and it is but proper that some- 
thing were said on that point. 


When the owner of, say, a house, which is free from encum- 
brance (encumbrance in a large sense of the word, including 
leases etc.) sells it, there can be no doubt that he sells a ‘tangible 
immovable property ’ within the meaning of section 54 of the 
Transfer of Property Act. But if we express the transaction 
as “a transfer of the interest of the owner” or “as the 
transfer of the proprietary rights’ we can easily suggest 
that the transfer is only of ‘an interest’ or ‘rights ’ and 
that, therefore, the transfer is of an ‘intangible property’. 
But this would not be a correct view. We must therefore guard 
ourselves against looseness of expressions and must not lose sight 
of essential truth. The transfer of a house by the owner, there- 
fore, must be a transfer of tangible immovable property. Now, 
when the owner makes a mortgage of it, he “‘transfers an ‘interest’ 


in that property (in this case a house) to the mortgagee for the’ 


purpose of securing the payment of money advanced ‘etc.”; see 
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section 58 (a) of the Transfer of Property Act. The question ` 


now is, what is left with the mortgagor after the transfer of an 
‘ interest ’ in favour of the mortgagee? Is the owner still an 
‘owner’ or is he in any way less than an.‘owner’ aman 
possessing something short of ownership ?. If he is still the 
owner, what he will transfer by way of sale (after the mortgage) 
will be the house itself and not a mere ‘interest’ or ‘right’ that 
is left in him. . ` ; 


It is the clearest opinion of jusists that the owner of immov- 
able property who has parted with some of his rights in the shape 
of mortgage or lease, remains still the owner. Holland in his 
“Elements of Jurisprudence” , 13th edition, 1924, at p. 209 says 
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CIVIL "It (ownership) May.. s.ssssseeseree eese e continue to subsist although 
1028 stripped of almost every attribute which makes it valuable..........” 
25 Again at page 223, he says: 
SOHAN LAL “ One or more of the subordinate elements of ownership, such as a right 
Om LAL of possession or user, may be granted out, while the residaary right or 
ae ownership............remains unimpaired ”. 


Muberit, J. The same author, further, at page 233, talking of pledge, says: 


" Probably the radest method is that which involves an actual transfer 

= of ownership in the thing from the debtor to the creditor..........e00. 
and such is the English mortgage of lands or goods........except in so 
far as its theory has been modified by the determination of the Court of 
Chancery and of the legislature to continue, as long as possible, zo 
regard the mortgagor as the owner of the property ”. 


Similarly, Salmond in his Jurisprudence (7th edition, 1924) 
at page 280 says : 

“The right of the owner ofa thing may be all but eaten up by the 
dominant rights of lessees, “ mortgagees and other encumbrances. His 
ownership may be reduced toa mere name rather than areality. Yet, 
he, nontheless remains the owner of the thing, while all others own 
nothing more than ‘rights’ overit..............He, then, is the owner 
of a material object, who owns aright to the general or residuary uses 
of it, after the deduction of all special and limited rights of use vested 
by way of encumbrance in other persons ”. 


; That eminent writer of treatises of law, Pollock, in his “‘ First 
Book of Jurisprudence” (5th edition, 1923, at pp. 179 and 180) 
says : a 

“We must not suppose that all the powers of an owner need be 
exercisable at once or immediately; he may remain owner though he has 
parted with some ofthem for a time. He may for a time even part with 
his whole powers of use and enjoyment and suspend his power ‘of disposal, 
provided that he reserves for himself or his successors the right of ulti- 

mately reclaiming the thing and being restored to his power’’. 


Enough has been said to` establish, on authority, that the 
mortgagé6r, inspite of executing a mortgage, whether it be a simple 
mortgage or an usufructuary mortgage, is still the owner of the 
property so mortgaged. If then, he makesa transfer of “his 
interest”, he makes a transfer of the property itself and not 
merely of an abstract right or of “ certain rights out of his total 
bundle of rights ” oyiginally owned by him. 


It this were not the case, let us see to what consequences we 
are landed. A mortgage, as I have pointed out, is, by the very 
definition, a transfer of an ‘interest’ in a specific immovable 
property, in favour of the mortgagee, irrespective of whether the 
mortgage is simple or usufructuary. In the case of a simple 
mortgage, the mortgagor retains possession, in the case of an 
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usufructuary mortgage, he parts with possession. In neither case, 
he is the mortgagor and, one would expect, his interest is the 
same. We cannot therefore say that in the case of a simple 
mortgage, the mortgagor being in possession, his interest is a 
tangible immovable property, while in the case of an usufructuary 
mortgage, the mortgagor’s interest is an intangible property be- 
cause he is out of possession. Yet, in some cases it has been 
decided that such is the case. In my opinion, on principle, 
there can be no distinction made between the two cases of simple 
and usufructuary mortgage. No authority has been cited to us 
as to the interest of the mortgagee, but if -the cases which deal 
with the mortgagor’s interest have been correctly decided; it 
would follow that the interest of a simple mortgagee would be 
an intangible property while the interest of the usufructuary mort- 
gagee would be a tangible immovable property. As I have 
already stated, there is no room for this distinction. In each case 
' the mortgagee possesses nothing but an interest in the immov- 
able property and the mortgagor is the owner of the property. 


In the case of a mortgage in England, as pointed out by that 
erudite jurist, Holland, (see the quotation from page 233 above) 
the mortgagee, from the date of the mortgage, becomes the 
“legal” owner of the property and nothing is left in the mort- 
gagor except what has been called “a bare equity of redemption”. 
Indian legislature has intentionally refused to import the expres- 
sion “equity of redemption” and for ample good reasons. It had 
however to use the expression “right to redeem” (see section 60 
of the Transfer of Property Act). But the expression has been 
used in an entirely different sense. A “right to redeem” is not 
the same thing as ‘an equity of redemption in England’. In 
India a host of people, besides the mortgagor himself, are allowed 
to exercise the right of redemption See section g1 of the Trans- 
fer of Property Act. One of these persons is a judgment creditor 


of the mortgagor. Certainly, the interest of a judgment creditor - 


of the mortgagor and the interest of the mortgagor himself in the 


property mortgaged are not identical. It would, therefore, be 


very very wrong to substitute the expression “right to redeem” 
for the English expression of “equity of redemption’, and, then, 
to say that the ‘right to redeem’ possessed bya mortgagor is an 
intangible property. 


The admissibility of the document in question has to be deter- 
mined only if the document is one of the description referred to 
in section 49 of the Registration Act. The Registration Act, 
section 49, makes documents which are compulsorily registrable 
under the provisions of section 1% of the Registration Act, in- 
admissible in evidence, for certain purposes. By section 4 of the 
Transfer of Property Act, the provision of section 54 of the same 
Act has been made ‘supplemental’ to the Registration Act. 
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Under the provisions of section 54, a sale-deed of the value of Jess 
than Rs. 100 is compulsorily registrable, it being immaterial whe- 
ther the property sold is tangible immovable property or intangible 
property. In the former case, if there be delivery of possession, 
that may pass title, but then an unregistered sale-deed would be 
of no use. Section 54, therefore, to some extent, modifies the - 
provisions of section 17 of the Registration Act. It is therefore 
argued that section 4 of the Transfer of Property Act should be 
so read as to embody section 54 into section 17 of the Transfer 
of Property Act, not only for purposes of amending section 17 
but also for purposes of reading section 49 of the Registration 
Act, as applicable to section 54 of the Transfer of Property. Act. 
This contention has been ‘considered by the courts of Madras 
and Bombay and different answers have been given. The Full 
Bench case of Rama Sahu v. Gowro Ratho(’) decided that sec- 
tion 49 of the Registration Act‘applied only to the documents 
mentioned in section 17 of the Registration Act and not to docu- 
ments which did not come within the purview of the provisions of 
that section. In my opinion the Madras view is preferable to 
the view expressed by one of the learned Judges in the case of 
Dawal Piranshah v. Dharma Raja Ram(?). There can be no 
doubt that the legislature did mean to incorporate the provisions 
of the Transfer of Property Act, felating to registration, into 
section 17 of the Registration Act; but it does not follow that, 
when framing section 4 of the Transfer of Property Act, 
they had in their view the provisions of section 49 of the Re- 
gistration Act. It is no doubt illogical to apply section 49 of the 
Registration Act to the documents mentioned in section 17 of 
the same Act and to make the former inapplicable to the docu- 
ments which are compulsorily registrable under the Transfer of _ 
Property Act. But the question is not what the law should be 
but what the law has been declared to be. A court cannot legis- 
late but can only interpret the law. It will be for the legislature 
to remedy the defects that may be pointed out by the courts. 
By making the provisions of the Transfer of Property Act relating 
to registration supplemental to the Registration Act, the legisla- 
ture simply declared that section 4 of the Transfer of Property . 
Act might be read, say,as “section 17-A” of the Registration 
Act. But something more than this would be necessary for the 
courts to hold that the legislature expressed themselves clearly, 
in their intention, if any, that the provisions of section 49 would 
apply to the said “section 17-A” of the Registration Act. I 
would, therefore, hold that section 49 does not apply to the docu- 
ment of the 28th February, 1901. Further, it follows that there 


“being no bar tothe admissibflity into evidence of the document 


of 1901 (the only bar alleged was section 49 of the Registration 
Act) the document is admissible‘in evidence. 


G) L ER. 44 Mad., 55 (2) I. L. R., 41 Bom., 550 
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Point No. 2.—The contentions of the parties have been set 
forth above. - Ragha Mal was in possession till the execution of 
the sale-deed, in his favour, as a mortgagee. His possession was 
theretore permissive and derivative. When Damodar, by execu- 
tion of the document of 1901, told him that from the dale of the 
execution of the document, he (Ragha Mal) became the owner 
of the property, Ragha Mal’s possession ceased to be permissive 
and derivative. He began expressly to clam under a proprietary 
title, although, as a matter of law, no title, as owner, accrucd to 
him under the document. There i is no room‘to doubt that the 
intention of the parties was that, from the date of the execution of 
the document in 1901, Ragha Mal should become the proprietor 
of the property and Damodar should cease to have anything to do 
with it. In the circumstances, the possession of Ragha Mal must 
be, without any difficulty, treated as becoming adverse to Damo- 
dar, from the date of the execution of the document. 


It is however contended that on the date of the execution of 
the sale-deed, Damodar was not entitled to possession and that, 
therefore, from that date Ragha Mal could not begin to start to 
prescribe for a full estate. It is, no doubt, a true proposition: of 
law that you cannot be in adverse possession of a property 
against a man who is not entitled to the possession of that pro- 
perty. But the present case is exceptional. The mortgagor and 
` the mortgagee, by agreement (if valid) could put an end to the 

mortgage. They could agree that the mortgage would cease and 
Damodar would get possession at once. If that had been the 
agreement, and if, in spite of that agreement, Ragha Mal had 
continued to be in possession of the property, Ragha Mal’s 
possession would have become adverse, because Damodar would 
be entitled to possession. Again, the parties could agree that the 
mortgagee’s estate and the mortgagor’s estate would vest in the 
same person. In that case Damodar would cease to have any 
interest in the property and the possession of Ragha Mal, ceasing 
to be that of a mortgagee, would start, as adverse to Damodar. 
Where in an intended sale, which can be effected, in law, only by 
. a registered document, no such document is executed and yet the 
intending purchaser gets possession, he gets possession with the 
consent of the intending vendor; but, nonetheless, the purchaser’s 
possession begins, adversely, to” the vendor. If the intending 
purchaser be fortunate enough to continue, undisturbed by the 
vendor, in possession for 12 years, he would acquire a perfect 
title as against the former owner, the vendor. The principle 
applicable to this case is the same. The fact that the mortgagor, 
on 28th February, 1901 was npt entitled to possession, does not 
create any difference, in principle. As I have already stated, 
the parties, by common agreement, attempted to put an-end to 
the mortgagee’s estate, If the mortgagee’s estate could come _to 
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an end, the mortgagor would be at once entitled to possession. 
If the mortgagor does not enter into possession, the mortgagee’s 
possession would become adverse to the mortgagor, although the 
original estate, as a mortgagee, was not adverse to the mortgagor. 
As the result of the agreement between Damodar and Ragha 
Mal, therefore, the possession of Ragha Mal became adverse to 
Damodar from the date of the execution of the sale-deed, and 
after the lapse of 12 years neither Damodar nor his successor- 
in-title could claim the property. 

For the reasons given above, I would answer the second ques- 
tion also in the affirmative. 

KENDALL, J.—I have had the advantage of reading the 
judgment of my learned brother Mukerji and Lam in agreement 
with the answers which he has given to the two questions referred 
to us for decision. In the view that we have taken of the effect 


‘of section 4 of the Transfer of Property Act read with sections 17 


and 49 of the Registration Act, the document is admissible in 
evidence for the purpose of showing a change in the character of 
the possession of the mortgagee. I would observe specially that 
the wording of section 4 of the Transfer of Property Act shows 
that the legislature intended to distinguish the relation of the 
Transfer of Property Act to the Indian Contract Act, from the 
relation of the specified sections of the Transfer of Property Act 
to the Indian Registration Act. The specified sections are not . 
to be “ taken as part of” the Indian Registration Act but are 
mercly to be “ read as supplemental to” the Registration Act. 
The result of this distinction must, in my opinion, be that the 
specified sections of the Transfer of Property Act, víz: 54, 
paragraphs 2 and 3, 59, 107 and 123 are not to be deemed to be 
embodied in the Registration Act. They set forth the methods 
in which sales, mortgages, leases and gifts are to be effected, and 
as in some cases the transfer may be effected by delivery of pro- 
perty and not by a registered instrument at all, it is clear that 
these sections could not be embodied in the Registration Act. 
They do, however, provide that certain deeds, which are not 
compulsorily registrable under the Registration Act, shall be 
registered, and the effect of section 4 therefore, in making these 
sections supplemental to the Registration Act, is merely to add 
certain documents to those which must be registered under the 
Registration Act. : 

The effect of this decision is that section 49 of the Regis- 
tration Act does not affect the deed with which we are concerned 
in the present appeal and it is admissible in evidence. It is not 
necessary for the purposes of theepresent case to decide the ques- 
tion whether the property which it was intended to transfer by ` 
it was “ tangible immovable property” ‘or not. But this point 
was argued at some length, and it was pressed upon us by the 
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learned counsel on behalf of the appellant that the property was 
intangible. I venture to make some observations on this point, 
because if it had been necessary for us to decide it I should my- 
self have hed some hesitation in following the authority which 
has been undoubtedly laid down in this court on the subject. In 
the case of Rahmat Ali v. Muhammad Mazhar Husain Ç) it 
has been held by a Bench of this Court that the right to redeem 
a mortgage comes within the meaning of the expression “ other 
intangible thing ” in the second clause of section 54 of the Trans- 
fer of Property Act. A similar opinion was expressed by a Bench 
of the Madras High Court in the case of Ramasami Pattar v. 
Chinnan Asari (?), in which it is remarked : 

“The eqaity of redemption in a usufructuary mortgage is only an in- 

tangible taing like a reversion ......... and it can be transferred by sale 

only by a registered instrument and not by delivery of the property ”. 


This view is supported by a reference to Williams on “ Real 
Property ”. With all respect to the learned Judges who expressed 
this opinion I would remark that in English Law 
“what is generally understood by the term mortgage is a conveyance of 
land or other property as security for the payment of money ”, 


and the mortgagee has been held to be in law the owner of the 
mortgaged property. (See Williams on “ Real Property”, 24th 
edition, at p. 653 and the following pages). In section 58 of 
the Transfer of Property Act, however, a mortgage is defined as 
Me A transfer of an interest in specific immovable property for the purpose 
of securing the payment of money advanced or to be advanced by way 


of loan wees z 


In Salmond’s Jurisprudence, 6th edition, chapter 12, the author 
points out that although strictly nothing can be owned except 
abstract rights, yet a very common form of speech enables us 
to speak of the ownership of a material thing and that (in p. 22) 
“The ownership of a material thing means the ownership of a jus in re 
propria in respect of that thing...... The ownership of a jus in re alena 
is always incorporeal, even though the object of that right is a corporeal 
thing ...... In its full and normal compass a jus in re propria over a material 
object is < right to the entirety of the lawful uses of that object. Itis a 
general right of use and disposal, all jura ın re alena being merely special 
and limited rights derogating from it in special respects. Its only this 
absolute and comprehensive right—this azsversum jus—that is identified 
with its object essees This compass, however, may be limited to any 
extent by the adverse influences of jura in re aliena vested in other per- 
sons. The right of the owner of a thing may be all but eaten up by the 
dominant rights of lessees, mortgagees, and other encumbrances. His 
ownership may be reduced to amare name rather than a reality. Yet 
he nonetheless remains the owner of the ¢4zzg, while all the others own 
nothing more than igts over it”. 
u) [r913] 1 A. L. Ju R., 497 (2) IL. L. Re, 24 Mad., 449 at 463 
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Bearing in mind theśe principles of 'jurisprudence, I find great 
difficulty in persuading myself that a mortgagor when he executes 
a mortgage and “ transfers an interest” in a house or land or 
other tangible property of his own, transfers the universum jus 
in that property. It appears to me that it is just this which the 
mortgagor retains, whether he executes a simple or a usufructuary 
mortgage, in any territory to which the Transfer of Property Act 
applies. It must follow then that in selling what is popularly 
called his “ equity of redemption ” he is in reality selling the pro- 
perty itself, and in the present case this was undoubtedly tangible 
property. It would follow from this that he could ‘sell it by 
placing the buyer in possession of the property (provided that 
the property was of less value than Rs, 100) without executing a 
registered instrument. 


I am entirely in agreement with my learned brother that there 
was no delivery of possession in the present case. It is true 
that there is more than one decision of the Madras High Court 
which would support an opposite view. But we have the authority 
of the Calcutta High Court that there must be actual and not 
constructive delivery of possession, and, as my learned brother 
has pointed out, the reason for this is that there must be publicity 
of the fact that title has passed. In spite, therefore, of the fact 
that when the mortgagor executed this deed in 1901, his intention 
was to transfer what, in my opinion, was tangible immovable 
property, nevertheless as he actually did not deliver possession to 
the mortgagee in his new capacity of owner and there was no 
registered deed, the transfer was not valid. 


We have held the document to be admissible in evidence to 
prove the intention of the parties, that is to say, that Ragha Mal, 
who had hitherto been a mortgagee in possession, should become 
the -full proprietor. Itis true that their Lordships of the Privy 
Council have held that possession is never considered adverse if 
it can be referred to a lawful title, and it may therefore be argued 
that if Ragha Mal’s position had ever been called in question 
before hi$ death, it would have been necessary to hold that his 
possession was that of a mortgagee and not of a trespasser. In 
the case of Corea v. Appuhamy(*), however, in which the above 
proposition is quoted with approval, their Lordships have remarked 
that even where such a lawful title exists, possession might be 
held to be adverse if there were a definite statement of ouster in 
the first place. Ido not think that in the present case .there 
can be any. difficulty in regarding the unregistered sale-deed-as a 
definite statement of ouster as between the parties to it,-for it 
clearly sets forth that from theedate-of the deed Ragha Mal is to 
be the owner. It is true that we have held that there was no 
actual delivery of possession such as would transfer tangible pro- 
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perty. under section 54 of the Transfer of ‘Property Act. It 
might therefore be difficult, if not impossible, to hold that the 
‘possession of Ragha Mal became from. that moment adverse to 
the whole world, or indeed to anyone else except the other party 
to the document against whom the statement of ouster had effect. 
But as regards Damodar himself I believe that the document is 
sufficient to change the nature of Ragha Mal’s possession from 
that of a mortgagee to that of a trespasser, as the deed is held 
to be in sufficient effect a valid transfer. If Damodar had died 
before Ragha Mal’s title had matured by 12 years’ adverse pos- 
session against him into that of a full owner, it might have been 
very difficult to hold that the possession of Ragha Mal continued 
to be adverse to Damodar’s heirs But this point does not arise, 
because Damodar did not die until 1914, and before that Ragha 
Mal had completed 12 years’ possession since the nature of his 
possession had changed. 


I agree therefore in holding that the plaintiffs’ suit was barred 
by limitation, and that the appeal ought to be allowed. 


SULAIMAN, A. C. J.—I agree with my learned brethren in 
their answers. to the questions referred, and would only add a 
few words, f 


The first question is whether the interest of the mortgagor 
in a property usufructuarily mortgaged is tangible or intangible 
immovable property. There is no doubt that the ownership in 
the property remains vested in the mortgagor however heavily 
the property may be mortgaged. But in a case of a usufructuary 
mortgage, as distinct from a simple mortgage, the mortgagor has 
no right to immediate enjoyment of the profits cf the property. 
His right is to redeem it, that is to say, to recover possession on 
payment of the mortgage money. According to its literal mean- 
ing “ tangible ” property would be one which is capable of being 
touched, and therefore capable of being possessed. It must 


accordingly be property which is capable of delivery of possession ` 


from one person to another. A mortgaged property itself is 
undoubtedly “ tangible”, but the interest of the mortgagor in 
the property, when the mortgage is usufructuary, is not identical 
with the property itself, as some interest has already passed to 
the mortgagee including the right to remain in possession and 
appropriate the profits. The interest which the mortgagor pos- 
sesses is not itself capable of being touched, nor is it such that 
an actual delivery ofits possession can be effected by the mort- 
gagor to the mortgagee. It seems difficult to conceive of a thing 
as being tangible when it is not capable of actual delivery of 
possession. Although therefore the- mortgagor is the legal owner 
of the usufructuarily mortgaged property, whatever rights he 
possesses, so long as the mortgage subsists, cannot be treated as 
“tangible œ. The subject-matter of ownership is “ tangible” but 
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the interest which the mortgagor can transfer is “ intangible ”. 


No case has been cited before us where it has ever been 
suggested that the interest of a mortgagor in the case of a 
usufructuary mortgage is “ tangible” immovable property. On 
the other hand there are numerous authorities to the effect that 
such an interest is “intangible”. I may refer to the following 
cascs—Rahmat Ali v. Muhammad Mazhar Husain('), Ramasami 
Paitar v. Chinnan Asari(?), Mahendra Bahadur Singh v. 
Chandrapal Singh) and Sheikh Hasmai v. Sheikh Jamir('). 
Nothing has been brought to my notice in argument which would 
justify me in dissenting from such a consensus of view. 


The second point is whether, even if the interest were 
“ tangible ” immovable property, constructive delivery of posses- 
sion would be sufficient to bring it within section 54 of the 
Transfer of Property Act. 

I agree with the Calcutta view that delivery is the essence of 
the transaction and must be of a nature capable of being proved 
in case of dispute. There cannot be delivery of a property by 
the mortgagor to the mortgagee when the property is already in 
the possession of the latter. A surrender of the right to redeem, 
or a transfer of the legal ownership, is not by any means the 
same thing as the delivery of the property itself. Thus the 
registration of the sale-deed in question was compulsory. 

The third point is whether for want of registration the sale- 
deed was inadmissible in evidence under section 49 of the Registra- 
tion Act Its registration was compulsory under section 54 of the 
Transfer of Property Act. Section 4 of the Transfer of Property 
Act provides that section 54, para. 2 “shall be read as supple- 
mental to the Indian Registration Act of 1877”. The chapter 
and sections of the Act, whicn relate to contracts, are to be 
taken “as part of” the Indian Contract Act. But section 54, 
para. 2 is “ supplemental” to the Registration Act. Even if it 
was the intention of the Legislature to incorporate this provision 
of the Transfer of Property Act into section 17 of the Registra- 
tion Act, the language used falls short of carrying that into 
effect. Thereis no justification for holding that the provisions 
of section 54 are not only “ supplemental” to the Registration 
Act, but a “ part and parcel” of a particular section of that Act. 
It follows that the reference in section 49 of the Registration 
Act to section 17 cannot be deemed to be applicable to the pro- 
visions of section 54 of the Transfer of Property Act. However 
illogical it may look, I am constrained to hold that section 49 does 
not make the document inadmissible in evidence. I prefer the 
view expressed by Macleod, J. in the case of Dawal Piranshah 

(1) [1913] 11 A. L. J. R., 407 at 409-10 
(2) I. L R., 24 Mad., 449 at 463 


(3) 24 0. C., 155 at 156 
(4) 52 In. Cas., 558 
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v. Dharma Rajaram Manggaruddi (*) and followed in the 
case of Rama Sahu v..Gouro Ratho(?). 


Even if section 49 were applicable, the document cannot be 
received as evidence of any transaction affecting immovable pro- 
perty. It is inadmissible for the purpose of showing that a 
transter was effected, but there is no prohibition against its use 
for the collateral purpose of showing the nature or character 
of possession. If instead of the word “ affecting,” the words 
“purporting to affect” had been used, the conclusion might 
have been different; but as the section stands, an attempt to 
show the nature of possession is not giving evidence of a “ tran- 
saction” of transfer. Proof of possession is not proof of the 
transaction of sale. 


On this point the authorities are overwhelming. I may only 
refer to the cases of our own High Court :—Jhamplu v. Kutra- 
mani (°) and other cases cited hereafter. 


The last question is whether in spite of the ineffectual sale 
the mortgagee has acquired adverse possession over the property. 
This point is not free from difficulty. If we consider the position 
of the mortgagee a day after the unregistered sale-deed, it must 
be conceded that the mortgage was not then extinguished but was 
still subsisting. Under the mortgage-deed, the mortgagee was 
entitled to retain possession as mortgagee. The mortgagor’s only 
remedy was to redeem the property by suing for redemption. If 
the mortgagor had brought such a suit soon after, it could not 
have been a suit for possession as against a trespasser. It was 
bound to be a suit for redemption. Such a suit would have been 
governed by article 148 and not article 142 or article 144 of the 
Limitation Act. This being the true position then, could it be 
altered by a mere lapse of 12 years? When the mortgagor's 
right was to recover possession only on payment of the mortgage 
money, for which he had 60 years to wait, could his right be 
extinguished because he could not pay the amount within 12 

“years ? 


CIVIL 
1928 


SOHAN LAL 
v. 
MOHAN LAL 
— 

Sulaiman, 
A. C. J. 


In the case of Thomas v. Thomas(*) Wood V. T. recog- - 


nised the principle that possession is never considered adverse 
if it can be referred to a lawful title, and approved of a previous 
authority where a party, who had taken possession of copy holds on 
the death of his wife by an adverse title, lived more than 20 years 
afterwards, and it was then found that there-was an old custom 
of the manor by which he had a right to courtesy, and therefore 
his possession was referred to that title which was consistent with 
the title of the other party. 

(1) IL. R., 41 Bom., 550 at 559 

(2) I. L. R., 44 Mad., 55 


(3) I. L. R., 39 All., 696 
(4) II Kay & Johnson’s Reports, 79 
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In the case of Charles Edward Victor Seneviratne Corea v. 
Mahatantrigey Iseris Appuhamy () their Lordships of the 
Privy Council approved of the principle that possession is zever 
considered adverse if it can be referred to a lawful title. 3 


In the case of Khairajmal v. Daim(?) their Lordships of the 
Privy Council remarked that as between the mortgagor and 
mortgagee “ neither exclusive possession by the mortgagee for 
any length of time short of the statutory period of 60 years nor 
acquiescence by the mortgagor not amounting to a release of the 
equity of redemption will be a bar or a defence to a suit for re- 
demption if the parties are otherwise entitled to redeem.” 


But these observations of their Lordships must be considered 
with reference to the facts of those cases. I do not think that 
their meaning can be stretched so as to lay down that a person 
who has a legal right to retain possession of the property can 
never acquire adverse possession as against the owner. If such 
were the law, then it would be absolutely impossible for a co- ' 
sharer, who has the legal right to retain possession, to acquire 
adverse possession against a co-sharer. The case of Corea v. 
Corea itself shows that “an ouster or something equivalent to 
ouster can put an end to possession which in law is deemed to be 
the possession of his co-owners also.” What the dicta quoted 
above mean js that a mortgagee or a co-sharer cannot by his own 
act, however clear and unambiguous, alter the character of his 
own possession. As their Lordships put it in Corea v. Corea: 

“Tt was not possible for him toput an end to that possession by any 

secret intention in his mind.” 

Mere exclusive possession would not be sufficient to raise “ the 
presumption of ouster.” 


The case however is different where a change in the charac- 


‘ter of the possession is brought about by an agreement between 


the.parties or with their express consent, as distinguished -from a 
mere acquiescence., I do not see why if both parties agree and 
intend that from a particular date the possession of the mort- 
gagee over the property should cease to be that of a mortgagee 
and be adverse as against the mortgagor, such a change cannot 
be recognised or be effectual. Asa result of the act of both the 
parties, a person may have adverse possession even though he also 


Iam, therefore} of opinion that there is nothing in the obser- 
vations of their Lordships of the Privy Council which preclude 
our holding that a change in the character of the mortgagee’s 
possession was brought about and had become adverse to the 
mortgagor, though the mortgage itself was not in the eye of the 
law extinguished. fon . 


(1) [1912] App. Cas., 230 at 236 
(2) I. L. R., 32 Cal., 296 at 312 


a 


t 
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There is plenty of authority in support of this view. -Lalman CIVIL 
Pande v. Sheo Narain Pande('),. Mahendra Bahadur Singh v. nad 
Chandrapal Singh (*) and Khedu Rai vw. Sheo Parson Rai(*). ail 

; SOHAN LAL 


The facts of all these three cases were similar to the facts 3s 
before us, and the Courts held that the right of redemption was MOHAN LAL 
extinguished after a lapse of 12 years. Si 

wlarman, 

I would accordingly answer both the questions in the affirma- A.C 
tive. 

By THE COURT.—The answers to both the questions are in 
the affirmative. 


(1) [1919] 17 A. L. J. R., 737 
(2) 240.C, 155 
(3) I. L. R., 39, All, 423 x 
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Criminal Procedure Code, section 439—Power of High Court io || ——~ 
change in revision a finding of acquittal into one of conviction. oF TA 
In revision the High Court has no jurisdiction to convert a LOR, 
finding of acquittal into one of conviction. Where the accused VISCOUNT 
was charged under section 302 of the Indian Penal Code with HALDANE 
murder but was convicted under section 304 of the Code only, ATKIN, 


held, by the Privy Council, that it amounted to an acquittal on SIR JOHN 
the charge under section 302 and the High Court acted with- WALLIS,SIR 
out jurisdiction in converting the finding of acquitta! on the ee one 
charge of murder into one of conviction and in sentencing the 
accused to death. Emperor v. Sheodarshan Singh, 44 All., 332 
and Emperor v. Shivputraya Durdundaya, 48 Bom., 510, approv- 
ed and Re K. Bali Reddi, 37 Mad., 119, disapproved. . 

APPEAL from a decision of the High Court of Judicature at 

Allahabad. 

W. Wallach, for the appellant. 

A. M. Dunne, K. C. and K. Brown, for the respondent. 

The following judgment was delivered by — 

‘ Sir Lancelot 


SIR LANCELOT SANDERSON.—By His Majesty’s Orderin  sinderson. 
Council dated the 22nd of Maych, 1928, special leave to appeal 
against a judgment of the High Court of Judicature at Allahabad, 
dated the 31st of October, 1927, was granted to the appellant. 
: * P, C. A; No. 49 of 1928 - -5 
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On the 18th June, 1927, the appellant, Kishan Singh, was 


charged by a Magistrate of the First Class as follows :— ; 


“That you on or about the zoth day of March, 1927, at Bharthwa did 
commit murder by intentionally causing the death of Kuber Singh and 
Shoran Singh and thereby committed an offence punishable under section 
302 of the Indian Penal Code, and within the cognizance of the Court of 


~ Session. 


And I hereby direct that you be tried by the said court on the said 
charge. o 
He was tried on the said charge by the Additional Sessions 


Judge of Aligarh, with the aid of four assessors, and on the 31st 
of July, 1927 the learned Judge delivered his judgment. He 
recited the finding of the assessors as follows :— 


“ All the assessors are unanimously of the opinion that the accused was 
guilty under section 304, I. P. Code, and in their opinion the story about 
the rvatk was a false one and the accused had shot down Kuber Singh as 
he had seen him cohabiting with his own wife. They were also of opinion 
that both Shoran Singh and Kuber Singh were shot by Kishan Singh with 
his gun and the gazdasa story was a got-up one and the gandasa was never 
used by the accused in order to kill Shoran Singh. They were also of the 
opinion that in the struggle which ensued between Kishan Singh and 
Shoran Singh the gun went off and shot Shoran Singh. 

The learned Judge concluded his judgment by saying :— 

“© Agreeing with all the assessors I find the accused guilty under section 
304, I.P.C., for committing both the said murders. I sentence him to 3 
years’ R.I. forthe murder of Kuber Singh under section 304, I.P.C., and 
I sentence him to 5 years’ R.I. for the murder of Shoran Singh with his 
gun under section 304, I.P C; both the sentences to run concurrently.’ 


Although the learned Judge in the above-mentioned part of 


his judgment spoke of the “ murder of Kuber Singh” and “ the 
murder of Shoran Singh,” it is clear that the sentence was passed 
under section 304 of the Indian Penal’Code. That section deals 
with culpable homicide not amounting to murder,and it must 
therefore he taken for the purposes of this appeal that the offence 
. of which the appellant was found guilty by the learned Judge was 
culpable homicide not amounting to murder. : 


The charge, as already stated, was that the appellant had 


committed an offence punishable under section 302 of the Indian 
Penal Code, vzz., murder. 


It is, however, provided’ by section 238 (2) of the Code of 


Criminal Procedure that when a person is charged with an offence 
and’ facts. are proved which-reduce it to a minor offence, he may 
be convicted of the minor - offence, although he is not charged 
with. it. .. š i 


‘It ‘was, therefore, legitimate for the learned Judge to convict 


the appellant of the offence-punishable under section 304 of the 
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Indian Penal Code, viz., culpable homicide not amounting to 
murder, although there was no charge in respect of that offence 
framed against the appellant. 


The learned Judge did not a an express finding of 
acquittal in respect of the charge of murder, but their Lordships 
are of opinion that the conclusion at which the learned Judge 
arrived amounted to an acquittal in respect.of that charge. 


The only charge framed against the appellant was one of 
murder; he certainly was not convicted of murder. On the 
contrary, he was found guilty of culpable homicide not amounting 
to murder. 


The appeal, therefore, must be decided upon the assumption 
that the appellant was acquitted of the charge of murder, and 
that he was convicted of the offence punishable under section 304 
of the Indian Penal Code, 


On the 23rd of September, 1927, the Government Advocate, 
on behalf of the Local Govérnment, filed an application for 
revision of. the judgment of the leaned Additonal Sessions Judge 
of Aligarh. 


The grounds of the application-were as follows :— 


1. That. on the evidénce the accused should have been“ 


convicted under section 302, I. P. C. 
2. That the sentence passed on the accused is inadequate. 
The application concluded as follows :—- 


“It is therefore prayed that the conviction be allowed and 
the sentence passed on the accused be enhanced.” 


The learned counsel, who appeared for the appellant, argued 
that the word “altered’’ should be read instead_ of the word 
“allowed,” whereas the learned counsel for thé respondent 
suggested that the word “ revision’’ should be read instead of 
the word “ conviction.” ~ sO 


It is not necessary to consider this matter furthers for their 
Lordships are of opinion that, having regard to the terms of the 
first ground, there is no doubt but that the main object of the 
application for revision was to obtain a conviction of the accused 
in respect of the offence punishable under section 302 of the 
Indian Penal Code, véz., murder. ` ` 


The application for revision was decided ‘by the High Court 
of Judicature at Allahabad on the 31st of October, 1927. 


The learned Judges, having considered the evidence, came 
tothe -conclusion that there ha been a miscarriage of justice 
in the trial court. They accepted the application and directed 
that. the conviction of the- appellant, Kishan Singh, should be 
altered to a cenviction. under section: 302 of. the Indian - Penal 
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CRIMINAL Code, and they sentenced him to death. 


1928 The main argument on which the learned counsel for the 
SHIN appellant relied was that the appellant had been acquitted by the 
SINGH Trial Judge of the charge of murder, that the Local Government 

had not appealed from the acquittal of the appellant in respect 
TEP KING: of that charge, as they might have done under section 417 of the 
ai Code of Criminal Procedure, 1898, that inasmuch as the Local 
Sir Lancelot Government had not appealed against the said acquittal, the 
Sunderso. earned Judges of the High Court should not have entertained 
the application for revision at the instance of the Local 
Government, and that in any event, even if it was open to the 
High Court to entertain the application for the purpose of 
enhancing the sentence in respect of the offence punishable under 
section 304 of the Indian Penal Code, of which the appellant had 
been convicted, the Jearned Judges had no jurisdiction to convert 
the finding of acquittal. on the charge of murder into one of 
conviction. 

As already stated, their Lordships are of opinion that the 
appellant was acquitted by the learned Judge who tried the case, 

in respect of the charge of murder. 


They are further of opinion that the Local Government could 
-have appealed to the High Court against that acquittal in pur- 

suance of the provisions of section 417 of the Code of Criminal 
Procedure. 

It is clear that the Local Government did not appeal against 
the acquittal. 

The procedure adopted by the Local Government was to 
present an application for revision. 


The sections of the Code of Criminal Procedure, which are 
material to the application for revision, are 435 (1) and 439 (1), 
to 


(4) and (5). 


Section 435 (1) relates to the power to call for records of 
intenoe courts and is as follows :— ~ 

438, (1) The High Court or any Sessions Judge or District Magistrate 
or any Sub-divisional Magistrate empowered by the Local Government 
in this behalf, may call for and examine the record of any proceeding, 
before any inferior Criminal Court situate within the local limits of its or 
his jurisdiction for the purpose of satisfying itself or himself as to the 
correctness, legalityeor propriety of any finding, sentence or order recorded 
or passed, and as to the regularity of any proceedings of such inferior 
Court and may, when calling for such record, direct that the execution of 
any sentence be suspended and, if the accused isin confinement, that he 


be released on bail or on his own bond pending ` the examination of the 

record. ” i 

Section 439 relates to the High Courts powers of revision 
and; sub-sections (1), (4) and (5) are as follows :— vor 
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‘© 439.:(1) In the case of any proceeding the record of which has been 
called for by itself or which has been reported for orders, or which other- 
wise comes to its knowledge, the High Court may, in its discretion, 
exercise any of the powers conferred on a Court of Appeal by sections 
423, 426, 427 and 428 or ona Court by section 338, and may enhance the 
sentence; and when the Judges composing the Court of Revision are 
equally divided in opinion, the case shall be disposed of. in manner 
provided by section 429. 

(4) Nothing in this section applies to an entry made unde: section 
273, or shall be deemed to authorise a High Court to convert a finding 
of acquittal into one of conviction. 

(s) "Where; under this Code, an appeal lies. and no appeal is brought, 
no proceedings by way of revision shall be entertained at the instance of 
the party who could have appealed.” j 


Their Lordships are of opinion that in view of the provision 
contained in section, 439, sub-section 4—that nothing in that 
section shall be deemed to authorise a High Court to convert a 
finding of acquittal into one of conviction—the learned Judges 
of the High Court, who: were dealing only with the application 
for revision, had ne” jurisdiction to convert the learned Trial 
Judge’s finding of acquittal on the charge of murder into one of 
conviction of murder. 


Their Lordships’ attention was dawa toa decision of the 
Madras High Court in Re K. Bali Reddi and others) in 
which, amongst other matters, it was decided that section 439, 
sub-section (4), must be construed as referring to cases where the 
trial has ended in a complete acquittal. 


- The reason of that decision was that any other construction 
would be inconsistent with the power to “alter the finding ” 
given to the Court as a Court of Revision by virtue of its power 
to exercise the powers conferred on a Court of Appeal by section 
423 (6). 

It should be noted that the facts of the cited case are different 
from the facts of the present case, inasmuch as in the Madras 


Case the accused had appealed to the High Court agdinst their , 


conviction under sections 147 and 304 of the Indian Penal Code, 
and the High Court, as a Court of Revision, had given them 
notice to show cause why they should not be convicted of murder 
and be sentenced for that offence. 


It is not necessary on the present occasion for their Lord- 
‘ships to express any opinion whether the facts of the cited case 
would justify the decision at which the learned Judges arrived. 
‘Their Lordships, however, do think it necessary to say that if 
the learned Judges of the High Ceurt of Madras intended to hold 
that the prohibition in section 439, sub-section 4, refers only toa 
case where the frial has ended in a complete acquittal of the 

: (1) I.L. R., 37 Mad., 119 
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accused in respect of all charges or offences, and not to a 
case such as the present, where the accused has been acquitted 
of the charge of murder, but convicted of the minor offence ot 
culpable homicide not amounting to murder, their Lordships 
are unable to agree with that part of their decision. The words 
of the sub-section are clear and there can be no doubt as to 
their meaning. There is no justification for the qualification 
which the learned Judges in the cited case attached to the sub- 
section. 


The High Court of Allahabad, in the case of The Emperor v. 
Sheodarshan Singh(*), and the High Court of Bombay in the 
case of The Emperor v. Shivputraya Durdundaya(?), dealing 
with the provisions of section 439 (4), arrived at a conclusion 
contrary to that of the Madras High Court in the case hereinbe- 
fore cited. 


The head-note of the Allahabad case is as follows :— 


“ An accused person was charged with both murder and culpable homi- 
cide not amounting to muider. He was acquitted on the former charge 
and convicted on the latter. On a perusal- of the sessions Statement, 
notice was senz to the accused to show cause why he should not be con- 
victed of murder and punished accordingly. ` 

“Held, on return of the notice, ghat the High Court had no power, 
except through the medium of an appeal on behalf of the Local Govern- 
ment, to convert the acquittal into a conviction.” 

The learned Judges in giving judgment said as follows :— 

“* We cannot, however, change the conviction into a conviction for 
murder. Sheodarshan Singh was acquitted by the Sessions Judge of the 
offence of murder and we cannot in revision convert a finding of acquittal 
into one of conviction. The only method by which it would be possible 
to obtain a conviction of murder would be by an appeal by the Government 
against the accuittal.” 

Their Lordships are of opinion that the above is a correct 
statement of the law ; it is indeed no more than a repetition of 
the provisions of the material sections of the Code of Criminal 
Proceduré.” 


It was contended further by the learned counsel for the res- 
pondent that it was open to the High Court to entertain the 
application for revision at all events so far as it was an application 
that the sentence passed upon the appellant in respect of the 
offence, of which he*had been convicted, should be enhanced ; 
and he asked their Lordships to remit the case to the High Court 
of Allahabad in order that_the application that the sentence in 
respect of the offence under section 304, Indian Penal Code, 
should be enhanced, might be Heard and disposed of. 


(1) [1922] I. L. R., 44 All., 332 
(2) [1924] I. L. R., 48 Bom., Sro 
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Their Lordships do not express any opinion on the facts of 
this case, or upon the decisions arrived at by the two Courts in 
India in respect thereof, or upon the adequacy of the sentence 
passed upon the appellant by the learned Judge who tried the 
case. - 


In the circumstances of this case, however, their Lordships 
have come to the conclusion that it would not be right to remit 
it to the High Court for further consideration solely upon the 
question whether the sentence in respect of the offence, of which 
the appellant was convicted, should be enhanced. 


ə Finally, it was urged by the learned counsel on behalf of the 
respondent that even though the learned Judges of the High 
Court had no jurisdiction on the application for revision to con- 
vert the order of acquittal on the charge of murder into one of 
conviction, there had been no injustice done to the appellant, for 
the Local Government could have appealed to the High Court 
against the acquittal, that the time for appealing had not expired, 
and that the High Court upon such appeal would have had before 
it the same materials as were before the Court on the application 
for revision, and the appellant could and would have been con- 
victed of murder. ' 


Their Lordships cannot accept that argument. 


They-are of opinion that the learned Judges of the High 
Court in converting the finding of acquittal of the appellant on 
the charge of murder into one of conviction, and in sentencing 
him to death on the application for revision, were acting with- 
out jurisdiction, and in such circumstances it is impossible to hold 
that no injustice was done. 


Their Lordships are of opinion that this case comes within 
the execption to the rule stated in the judgment of Lord Watson 
in Jn ve Abraham Mallory Dillet(*). 


This appeal, therefore, should be allowed, the judgment 
and order of the High Court should be set aside, and the judg- 
ment and order of the learned Additional Sessions Judge should, 
be restored, -and their Lordships will humbly advise His Majesty 
accordingly. 

Appeal allowed 

Hy. S. L. Polak.—Solicitor for the appellant. 

The Solicitor, India Office.—Solicitor for the respondent. 


(1) 12 App. Cas., 459 at 467 
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HIGH COURT 


DHARAM PRAKASH (Defendant) 
VEYSUS 


KALAWATI DEVI (Plainziff)*. 


Hindu Law—Adoption—Validity of —Subsequent surt for declaration 
that adoption invalid—Estoppel, rule of, operation of— Limitation 
Act, Article 118 —Application o — Female s right to give away a 
son in adoption in Dattaka form— ‘ Rishtedar Khandani”, mean- 
ing of. z 


Shortly before his death, one RSD executed a will making 
his junior wife, (Æ), absolute owner of his entire property with 
plenary powers of transfer and authorizing her “‘to adopt when 
she wished any boy.” He also fixed certain allowances for 
his mother, BX, and his senior wife 8. Four days later RSD 
modified the original will by adding a clause to it ‘‘ prohibit- 
ing the adoption by Æ of any son belonging to the family of 


_ her father or the other two ladies,” directing that ‘‘ in making 


the choice preference must be given to the son of the testator’s 
own brother /” and depriving X of ‘‘the power to make a gift” 
but “ authorizing her, in case of necessity, to sell or mortgage 
only a portion of the property.” Pn r912 K requested / to give 
his son in adoption but he refused. On 8th August; 1918 Æ, 
by a deed of adoption, adopted defendant-appellant—the only 
issue of A’s brother’s daughter, C, who was married to one 
RR. It was established that a representation was made by KX, 
that the said representation was believed by C and that acting 
upon that belief she gave her son in adoption to X. On 28th 
May, 1924 K sued for a declaration that the defendant was 


-not her adopted son and that his adoption was invalid. 


> 


Held : 

(1) that a power to adopt, where it happens to bea 
special as distinguished from a general power has to be strictly 
construed and no limitation should be imported into the docu- 
ment, independently of what would flow from the plain etymo- 
logical meaning of the document itself. The adoption of the 
defendant was therefore clearly outside the prohibition imposed 
by the testator and was therefore valid in law; Radha Prasad 
v. Musammat Nanhwa,s In. Cas., 669 and Khuman Singh v. 
Hardei, I. L. R., 11 All, 41 (F. B.). 

(2) that the specific article applicable to this suit is Article 
118 and as the suit was instituted within 6 years of the date of 
adoption,it is clearly within time; 

(3) that all the incidents of estoppel are present in this case 
and that X is precluded from challenging the adoption of the 
defendant. Rant Dharam Kuer v. Raja Balwant Singh, 1.L.R., 
30 All., 549, followed. Evidence that adoption has been acted 
on for a large number of years is not a necessary ingredient 

* F. A. No. 386 of 1925 
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for its validity. The determining element is not the motive or 
the state of the knowledge of the party estopped but the fact 
of his representation or conduct as having induced another to 
act on the faith of such representation or conduct. 


Sarat Chandra Day v. Gopal-Chander Loha, 1. L. R., 20 
Cal., 297 (P. C.) and Frederick  Bloomenthal v. James Ford, 
[1897] App. Cas., 156 at 168, referred to. ` Dhanraj Joharmal 
v. Soni Bai, I. L. R., 52 Cal, 482 and Gopee Lal v. Sree 
Chundraolee Bahooji, [1872] L. R., I. A., Supplementary, 131, 
distinguished ; 

(4). that in the absence of an express ` prohibition of her 
husband, C was competent under the Hindu Law to give away 
her son (defendant) i in the dattaka form. The injunction of 
the shashiras against the adoption of an only son is only com- 
mendatory and not mandatory. , 


First APPEAL from a decree of MAULVI S. ALI MOHAM- 


‘MAD, Subordinate Judge of Meerut. 


Peary Lal Banerji, for the appellant. 


Sir Tej Bahadur Sapru and Dr. Kailas Nath Katju, for the 
respondent. 


SEN, J.—This is an appeal by one Dharam Prakash minor 
under the guardianship of his natural mother Musammat Chandra- 
wati against the judgment ofthe Subordinate Judge of Meerut 
dated the 21st of May, 1925 decreeing the claim of the plaintiff, 
Srimati Kalawati Devi, for a declaration that Dharam Prakash, 
the defendant, was not, the adopted son of the plaintiff and that 
his adoption was invalid. 


Lala Ram Saran Das owned considerable property, movable 
and immovable. He died in December, 1896 leaving two widows, 
Musammat Basanti and Musammat Kalawati Devi, and a mother, 
Musammat Bhawan Kuer. Shortly before his death he executed 
a will on the 6th of December, 1896 under which he made Mu- 
sammat Kalawati the absolute owner of his entire property and 
gave her a right to sell, mortgage, donate or otherwise transfer 
the property in any way she liked. He also authorised Musam- 
mat Kalawati “ to adopt when she wished any boy” of her choice 
and if the adopted son died, he empowered her to adopt a second 
and a third boy in succession. He also fixed certain allowances 
for his mother Musammat Bhawan Kuer and his senior wife, 
Musammat Basanti, and made eee for their residence in a 
house known as “ mahal sarai” 

On the 10th of December, 1896 he added an important clause 
to the will of which the following is the official translation :— 

“Further it is stipulated that if,Musammat Kalawati should like to 
adopt a son, she shall not adopt any son of the relations of her family 


or of that of Musammat Basanti or Bhawan Kunwar. If my brother, ~ 


Jiwan, should give his son into adoption, she should adopt him; other- 
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wise she should adopt some other boy, and she shall not have a power to 

make a gift. In case of necessity Musammat Kalawati shall have , power 

to sell or mortgage a portion of the property”. 

The original of which the above is the translation runs as 
follows :—Mukarrar shart yeh hai. ki agar Kalawati god lena 
pasand kare to apne ya Musimmat Basanti ya Bhawan Kunwar 
ke khandani rishtedaron men se kisi pisar ko god na legi. Agar 
Jiwan mera bhai apna larka god-de to us ko warna dusre larke 
ko god le, aur hiba na kar sakaegi. Bashart zarurat Musam- 
mat Kalawati juzwi jaidad bai wa rehan kar sakaegi. Jiwan 
Ram had an only son of the name of Lalman. In the beginning 
of 1912 Musammat Kalawati Devi requested Jiwan Ram to give 
Lalman in adoption to her but he refused and signified his re- 
fusal in a registered instrument dated the 9th of January, 1912. 

Kalawati had a brother of the name of Brij Ballabh Saran 
whose daughter Musammat Chandrawati was married to one 
Raja Ram of Najibabad. The defendant-appellant is the only 
issue of this marriage. à 

On the 8th of August, 1918 Musammat Kalawati executed a 
deed of adoption, whereby she declared in unequivocal terms that 
she had taken Dharam Prakash in adoption to herself and her hus- 
band under his express authority. e 

The present action was commenced by Musammat Kalawati 
on the 28th of May, 1924. In the plaint she studiously avoids 
committing herself to the statement that, as a matter of fact, 
she had taken Dharam Prakash in adoption. She impugns the 
deed of adoption on five grounds :— 

(1) She complains that the document was procured from 
her by undue influence ; 

(2) The adoption itself was invalid, as Dharam Prakash 
belonged to d class or category of persons adoption from whom 
was, expressly prohibited by the testator in the last clause of the 
will ; 

. (3) Musammat Chandrawati had no authority of her hus- 
band to give her son in adoption ; < 

(4) The adoption was not acted upon ; no mutation having 
been effected in favour of the defendant, who continued to reside 
with his mother Chandrawati at Najibabad and had never lived 
with the plaintiff ; and 

(5) The adoption of an only son was opposed to Hindu 
Law. 

In defence, all these grounds were traversed by the defendant 
who further pleaded limitation and estoppel. 

The Subordinate Judge held that the-factum of adoption was 
proved by overwhelming evidence, that adoption was voluntary 
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and without any outside influence, that the plaintiff's claim was 
not barred by limitation, that the plaintiff was not estopped from 
challenging the adoption, that the adoption was not bad in law on 
the ground that Dharam Prakash was the only son of his father 
but that the plaintiff was entitled to succeed on the short ground 
that on a true construction of the last clause of the will, the de- 
fendant was a khandani rishtedar of the father of Musammat 
Kalawati and his adoption therefore contravened the express 
mandate of her husband. 


The Subordinate Judge decreed the plaintiff's claim. 


The defendant in his appeal urges three points before this 
Court :— (1) The defendant, as son of Raja Ram, belonged to a 
very different family from that of Musammat Kalawati’s paternal 
relations and his adoption was not invalid as being in contraven- 
tion of the will of Ram Saran Das dated the roth of December, 
1896, (2) the plaintiff's claim is time-barred and (3) the plaintiff 
is estopped from repudiating the adoption or having the deed of 
adoption set aside. 


As has already been pointed out, the Subordinate Judge held 
that Dharam Prakash was a khandant rishtedar of Musammat 
Kalawati’s father. This conglusion was based partly upon certain 
judicial decisions of this Court. In Radha Prasad v. Musammat 
Nanhwa(*) Karamat Husain, J. held that in the Urdu language 
vishia meant relation either by blood or by marriage. In 
Khuman Singh v. Hardei(?) it was held that a vendor’s father’s 
brother’s widow was a vishtedar garibi.. In neither of these two 
cases the words khandani rishtedar occurred in the wajtb-ul-are. 
The question for determination in those cases was whether the 
expression vishtedar garibi was wide enough, having regard to 
the entire context of the wa7ib-wl-arz to include certain persons, 
who were claiming a preferential right to pre-emption. 


It is not permissible to interpret one document by another, 
the terms of which are neither identical nor even parallel. It is 


extremely dangerous to pick out stray phrases from a*document, , 


which has been judicially interpreted, and to extend the scope of 
the decision to a document of a different kind, couched in differ- 
ent terms, without-any regard to the context to the setting or to 
the surrounding circumstances. 


The two rulings relied on by the Subordinate Judge were 
constructions of particular words in the wajtb-ul-are and the deci- 
sions proceeded upon the interpretation of the documents then 
before the court,-regard being paid to the relation of the parti- 
cular words to the entire contexte The Subordinate Judge also 
refers to the Fallons English- Hindustani Dictionary and to 


(1) F Ind. Cas., 669 
(2) LLR, Ans 41 (F, B.) 
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Whartons Legal Lexicon and finds that kžandan means family, 
that family means lineage, and lineage means race, family, pro- 
geny ascendant or descendant. From these he concludes that 
vishtedavan-i-khandanit means relations by blood, ascendant or 
descendant, whether in the male or female line of descent. 


The learned Judge further argues that if the testator had in- 
tended to place the ban upon the male agnates of the family of 
the father of the three ladies and-no further, he would have used 
the word ek jaddi and not rishtedaran-i-khandan in the will. 


In construing the last clause of the will so as to gather the 
intention of the testator, one has to place himself in the testa- 
tor’s arm-chair. On the 6th of December, 1896 Ram Saran 
Das had in the very first paragraph of his will provided that 
after his death Musammat Kalawati was to have an absolute 
estate with plenary powers of transfer. In paragraph 4 he arms 
Musammat Kalawati with the authority “to adopt when she 
wishes after my death any boy whom she likes”. It ought to be 
remembered that a power to adopt is in- some ways analogous to 
a power of appointment and must be distinguished from trust. 


As has been observed by Wilmot, C. J. : 


“Powers are never imperative ; they leave the act to be done at the 
will of the party to whom they are given and are not obligatory upon the 
conscience of the party interested’’. 

It is a matter of some importance that the last clause in the 
will was added on the 10th of December, 1896 and by this addi- 
tion the original will was modified in three important particulars : 
(1) it restricted the field of Kalawati’s choice by prohibiting the 


. adoption of any son belonging to the family of the father of 


Kalawati or the other two ladies, namely, Musammat Basanti, or 
Musammat Bhawan Kunwar ; (2) it was directed that in making 
the choice preference must be given to the. son of Jiwan, who 
was the own brother of the testator. This direction was impera- 
tive, and (3) the estate of Musammat Kalawati was cut down toa 
limited estate. She was to have no power to make a gift. She 
was authorised to sell or mortgage only a portion of the property, 
in case of necessity. i 


It is not difficult to imagine that the terms: of the will dated 
the 6th of December, 1896 had reached the ears -of Musammat 
Bhawan Kunwar and Musammat Basanti, the senior wife. In 
Indian families it is a very rare occurrence that wills are kept 
under the seal of secrecy. It is not difficult to imagine that 
the senior wife and the mother felt very keenly not only the 
inequality of the legacies but they felt aggrieved by the circums- 
tance that Musammat Kalawati was made the absolute owner of 
the property with power of transfer and with a power of adop- 
tion unfettered by any limitations or restrictions whatsoever It | 
was felt that if the will, dated the 6th of December, 1896, were / 
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allowed to stand there was nothing to prevent Musammat Kala- 
watı from making a gift of the entire property to any member of 
her father’s family. It was also felt that the same result could 
be reached by Kalawati taking a boy of her father’s family in 
adoption. To avoid any jealousy or bitterness festering in the 
minds of these three ladies after the death of Ram Saran Das 
and to prevent the possibility of his property vesting in the pater- 
nal relations of the junior wife, the. last clause of the will was 
deliberately added. To hold the balance even between Kalawati 
and the two ladies, dictated perhaps by a rude sense of justice, 
he also provided that no boy belonging to the family of the 
father of the other two ladies could be taken in adoption. 


By the words khandani rishtedar the testator intended to 
mean the agnatic relations of the father. There is not much of 
divergence between the connotations of these words and of the 
words ek jaddi. 


The testator could possibly have no object in prescribing that 
not only the boys of the paternal house of these ladies should 
not be adopted but that he should travel further afield by pres- 
cribing that boys of the family, connected with the paternal house 
of these ladies by blood, marriage or adoption, should be placed in 
the same class or category ag the former. 


In the case of a Hindu his kandan consists of his lineal ascend- 
ants and descendants. and his collaterals in the male line. Sis- 
ters and daughters after their’ marriage are transplanted from 
the family. They acquire the lineage or gotva of their husbands. 
The family tie is almost completely.cut asunder, excepting within 
very narrow limits for the purpose of marriage or adoption. In 
Mohammedan families, where sisters and daughters inherit pro- 
perty side by side with the males and where females acquire an 
absolute dominion in the inherited property, the word khandan 
may have a more extensive meaning. 


In the présent case, it would be most unreasonable to expect 
that Ram Saran Das should have intended to excludes the adop- 


tion of a boy belonging to a family, which was connected with’ 


the family of the paternal relations of the three ladies by marriage. 
The wider the area, the greater is the chance of a good and pro- 
per selection. This rule of common sense is very well understood 
by Hindus and is very fully appreciated by the Vaish class to 
which the testator belonged. By widening the area of ‘exclusion, 
Ram Saran Das would be acting most irrationally, be doing no 
good to himself and would be placing barriers and difficulties 
in the way of Musammat Kalawati in the matter of making a pro- 
per selection. The mischief aimed at was that the family of 
the father of the three ladies should not be enriched at the ex- 
pense of the testator and this consummation was amply secured 
by placing restrictions within the narrow limits indicated above. 
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If the construction contended for by respondent be accepted 
to its fullest extent and with all its implications, this. would lead 
to very startling results. This would prohibit the adoption even 
of boys belonging to the family of the own brothers of the testa- 
tor. The husband of Bhawan Kunwar was related te Bhawan 
Kunwar’s father by marriage. Her husband’s descendants or 
their progeny would under the circumstances come equally under 
the ban. A power to adopt, where it happens to bea special 
as distinguished from a general power, has to be strictly cons- 
trued and no limitation should be imported into the docu- 
ment, independently of what would flow from the plain ety- 
mological meaning of the document itself ; where the words are 
clear and unambiguous, full effect has to be given to those words, 
without any regard to extraneous circumstances such as the 
conduct of the parties or the particular surrounding, which might 
have influenced the intention of the testator. Khandani rishte- 
daran men se kisi pisar ko has to be construed with reference 
to the context, and, etymologically, it clearly means any son of 
the’ agnatic relations of the persons indicated by name in the 
document. Assuming that the expression is equivocal and might 
include a son of a family connected by marriage with the family 
of the father of the ladies, in view gf the circumstances set out 
above, it is not possible to hold that this could have been the 
sense in which the testator used those words. 


The name of Kalawati’s father was Sahu Nand Lal who had 
a numerous family at Moradabad. One of his sons was Brij. 
Ballabh Saran. His daughter, Chandrawati, on her marriage to’ 
Raja Rami ceased to belong to the family or khandan of her 
own father. No Hindu testator would be expected to treat 
Dharam Prakash, the son of Chandrawati by Raja Ram,as a 
khandant rishtedar of Sahu Nand Lal. The adoption of Dharam 
Prakash, therefore, was clearly outside the prohibition imposed 
by the testator and was therefore valid in law. 


It is next argued that the plaintiff’s claim is time-barred. 
The contention is that Musammat Kalawati, having duly execut- 
ed and registered a deed of adoption on the 8th of August, 
1918, was not competent to maintain the declaratory suit with- 
out having the deed of adoption set aside. The deed of adop- 
tion not having been set aside within 3 years from the date, 
when the facts entitling Musammat Kalawati to have the ins- 
trument cancelled or set aside, became known to her, under 
Article 91 of the Indian Limitation Act, the present suit was 
barred on the 28th of May, 1924, the date when the action was 
commenced. 

The specific article applicable to a suit to obtain a Jedaatoa 
that an adoption was invalid is Article 118 which prescribes 6 
years from the date when the alleged- adoption- became known 
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to the plaintiff. The suit having been instituted within 6 years 
of the date of the adoption, itis clearly within time and is 
clearly within the scope of Article 118. The main relief claim- 
edin the suit is a declaration about the invalidity or illegal- 
ity of the adoption. The adoption deed by itself does- not con- 
fer any status upon the defendant, as an adopted son. It only 
recites a fact and is evidence of such a fact having already taken 
place. A relief for the avoidance of the decd of adoption was 
therefore neither necessary nor obligatory. It was merely ancil- 
lary to the main relief claimed. There is no force in the plea of 
limitation, which is accordingly rejected. 


It is next pleaded that the plaintiff is estopped from challeng- 
ing the adoption of Dharam Prakash. 


Section 115 of the Indian Evidence Act, which formulates 

the law relating to estoppel, runs as follows :— ` 
“Where one person has, by his declaration, act or omission, caused or 
permitted another person to believe a thing to be true and to act upon 
such belief, neither he nor his repreSentative shall be allowed, in any 
suit or proceeding between himself and such person or his representative 
to deny the truth of that thing.’’ 

It is immaterial for the purpose of this suit, whether this 
section is treated as a rule of*evidence or a rule of equity. There 
is really no difference in substance between the two positions and 
the same legal result will flow from either. 


A sule of estoppel is purely personal against the person 
estopped and cannot create any substantive right i” vem except 
against the person estopped or his personal representative. By the 
operation of this rule, no status arises in favour of the defendant 
as an adopted son forall purposes under the Hindu law In 
order to constitute estoppel, the following four conditions must 
be fulfilled :— 


(1) There must be a representation of the existence of a 
fact to another person, (2) the latter should believe in this repre- 


sentation, (3) he should act on this belief, and (4) by his so 


acting, his position should be materially altered. 


No estoppel can ensue upon a representation, not of a fact— 
but of a mere opinion or of a point of law. If therefore a person 
alters his position to his detriment, by acting on the representa- 
tion of a mere question of opinion or a matter of law which 
would be equally accessable to both the parties, no estoppel could 
arise. But where there has been a representation as to the 
existence of a fact to a certain person and the latter believes it 
and acts upon it and his positjon is altered, so that he cannot 
be put back to his original position at all, or, at any rate, without 
great loss and inconvenience, estoppel will undoubtedly ensue. 


‘Musammat Kalawati as the favourite wife of Ram Saran Das 
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was ina position to know his real intentions, apart from a re- ~ 


course to the terms of the will. 


The circumstances under which the last paragraph of the will 
was added can leave no room for doubt that the addition was 
made as the result of a debate in the family conclave, and the 
real object of the addition so made was fully known to all the 
members of the family concerned. 


Musammat Kalawati appears to bea particularly cautious 
lady as is evidenced by the fact that she obtained from her bro- 
ther-in-law, Jiwan, a formal document signifying his refusal to give 
his son in adoption. This goes to show that in the matter of 
the choice of a boy, she was not prepared to take any risks. 


Exhibit ‘B purports to be a letter sent by the plaintiff to 
Musammat Chandrawati. This letter bears no date. This letter 
may be construed as containing an implied ‘representation that 
the defendant was a boy of the class whose adoption was approv- 
ed and not prohibited by her husband. The letter is not 
explicit but the above conclusion may be implied from the follow- 
ing texts :—- 

“ Lalli I intend to adopt a boy. As soon as you receive this letter, you 

should consult your father-in-law about my intention to adopt Dharam 

Prakash. Ascertain the matter and write to me at once ”, 


This however is a minor point and need not be pursued any 
further. The next letter also bearing no date is Exhibit C address- 
ed by the plaintiff to Musammat Chandrawati. The material 
portion of the letter may be quoted :— f 

‘I request you most respectfully to give Dharam Prakash in adoption 

tome. As soon as you receive this letter, please start for Najibabad 

with your brother Brij Lal and get Dharam Prakash for me from Govind 

Prasad. (sic)....I have fully shown the Papers to the pleaders and made 

thorough enquiries-from them. The pleaders have advised me that I 

can gladly adopt: my nephew’s son. No one here will dispute with 

Dharam Prakash. Please go and fetch him soon; please do dot delay 

it. D® this for me out of the old love”. 

The above letter is a clear representation that under the terms 
of her husband’s will Musammat Kalawati was competent to 
adopt Dharam Prakash and that she had fortified her position in 
making the representation to Chandrawati by legal opinion, 
sought and obtained, 


It appears from the statement of one Basdeo Mal who was 
the own uncle of Dharam Prakash, that a similar representation 
was made to him when he was deputed to the plaintiff for en- 
quiry. He says ° 

“My father sent me to enquire whether the plaintif had authority to 

adopt. I came to Meerut and asked plaintiff if she had any authority 

by which she was going to adopt. She showed me the relinguishment 
¥ 
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of Jiwan Ram, brother of Ram Saran Das, saying that he did not want 

to give his sonin adoption to plaintiff and another paper she showed 

me was the will of Ram Saran Das giving her authority to adopt ”. 

The only interpretation which can be put upon this statement 
is that Musammat Kalawati was making a representation that 
the son of Jiwan Ram being now out of the way, she was 
competent to adopt Dharam Prakash asa person belonging to 
a class whose adoption was authorised by the terms of her hus- 
band’s will. 


The adoption took place on the 8th of August, 1918 with 
due formalities and a certain amount of pomp and ceremony. A 
photograph of the scene was taken which has been produced in 
this case. A deed of adoption was executed by Musammat 
Kalawati which bears her signature in autograph. This document 
was scribed by Har Pershad and is attested by no less than 22 
witnesses many of whom are men of respectability and position. 
It was presented for registration by Kalawati in person and she 
admitted its execution*and completion before the registering 
officer. i 


This document contains amongst others the following reci- 

tals :— : 
" Under the will, my husband has also directed me that if I so like, I 
may, in order to perpetuate his name and the family, adopt a boy accord- 
ing to my own desire and liking. I have been thinking of it for about 
6 years Iam now about 46 years’ old-and life is transitory and uncer- 
tain. I therefore wish to fully carry out the will made by my husband. 
Ihave, therefore, of my own accord and free will and while in a sound 
state of body and mind, taken Dharam Prakash, begotten son of Raja 
Ram, resident of Najibabad in the district of Bile: in adoption from 
Bibi Chandrawati, mother of the said Dharam Prakash according to the 
Hindu Law, sn compliance with the permission given to me by my husband 
Lala Ram Saran Das, deceased, .under the will referred to above and I 
have performed all the ceremonies in connection with his adoption 
to-day.” f ; . 

This is not all. The document proçeeds 
‘ the said adopted son is a minor aged 7 years at this time.. I shall be 
his guardian so long as L.live.........+.+-I, the executant, have made the 
adoption according to the directions aùd the will made by my deceased 
husband in order to perpetuate his name ”. 

Itis tobe borne in mind that the deed of adoption is a very 

solemn document and some sanctity attaches to the declarations, 

made by the executant in view: of the nature of the ceremony 

and the circumstances under which the document was drawn up. 


It is clear from the evidence that a representation was made 
by Kalawati, that the said representation was believed by 
Chandrawati and that acting upon that belief she gave her son in 
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adoption to the plaintiff. g 


An alteration of the position is inevitable from an adoption. 
The adopted son renounces his place in his natural family and 
acquires a legal status in the family to which he is introduced. 
It is not open to the adopted son to cast aside or renounce his 
status as an adopted son as though it were a mere cob-web by 
amere sweep of the brush. Fresh avenues of responsibilities, 
domestic, religious and social open out for him in his new sphere 
of life. It would therefore be idle to argue that by the adoption 
the position of Dharam Prakash was not materially changed. 


From the facts detailed above there is no escape from the 
position that all the incidents of estoppel are present in this case 
and that Musammat Kalawati is precluded from challenging the 
adoption of Dharam Prakash. 


The Indian High Courts and the Judicial Committee of the 
Privy Council have in similar cases and under similar circums- 
tances applied the rule of estoppel. In Rani Dhavam Kuer v. 
Raja Balwant Singh(*) Stanley, C. J. reviewed a large number 
of authorities of the Indian High Courts in support of estoppel. 
This decision was affirmed by the Privy Council in Rani Dharam 
Kunwar y. Balwant Singh (*). 

The learned Advocate for the respondent asks us to dis- 
tinguish these rulings on the ground that in those cases the 
adoption had been acted upon for a large number of years. 
Evidence that adoption has been acted on for a large number of 
years may be very material on the question as to the factum of 
adoption but is not a necessary ingredient for its validity. In the 
case of Rani Dharam Kuer the feud began very shortly after 
the adoption. In the case in hand the plaintiff did not repudiate 
the adoption till about the 31st of July; 1893, when she made 
an open challenge and published the same in the advertisement 
columns of the Leader Newspaper. 


The defendant is still a minor. In view of his extreme youth, 
an arrafgement appears to have been arrived at between Kala- 


wati and Chandrawati that the natural mother was to live with 


the boy and the place of residence was divided between Meerut 
and Najibabad. It appears from the statement of Basdeo Mal, 
which may be accepted, that Dharam Prakash lived with Kala- 
wati after his adoption and that he removed to Najibabad two 
years before the institution of the present suit. 


Reliance is placed upon the further fact that in certain 
extracts from school registers the name of Dharam Prakash’s 
father is entered as Raja Ram and not as Ram Saran Das 
The adoption was made with the utmost publicity at the time 

: (1) I. L. R., 30 All., 549- 
` (2) 39 Ind. App., 142, 
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when the entries were made. There was no dispute ås to the 
adoption. The entry of the father’s name is on the very face 
of it a misdescription, and whoever may be responsible for this 
mistake, Dharam Prakash, who is still-a minor, cannot be saddled 
with the consequence thereof. It is probable that the mistake 
was due either to the ignorance or incompetence of the person 
who caused the entries to be made in the school registers. It 
has already been noticed that the representation made by 
Musammat Kalawati was of a matter of fact and not on a matter 
either of law or of opinion. Assuming Kalawati was somehow 
or other misled in her interpretation of the last clause of the will, 
none the less if she made the representation to Musammat 
Chandrawati as she appears to have done and the latter believed 
and acted upon it, the former will still be debarred from 
impeaching the validity of the adoption. It was held in the case 
of Sarat Chander Day v. Gopal Chander Loha(?) that the 
existence of estoppel did not depend on the motive, or on the 
knowledge-of the person, who was holding for the representation 
and that it was not essential that the intention of the parties 
whose declaration, act or omission had induced another to act, or 
to abstain from acting should have been fraudulent or that he 
should not have been under a mistake of misapprehension. 


e i 

The following passage occurs in a well-known text-book :— 
“In every case ..... the determining element is not the motive or the 
state of the knowledge of the party estopped, but the fact of his re- 
presentation or conduct as having indaced another to act on the faith 
of such representation or conduct.”’ 


(Caspersz on Estoppel, 1915, page 42). Lord Herschell remarks 

in the case of Frederick Bloomenthal v. James Ford (°): 
“T cannot myself think that where an unequivocal statement is made 
by one party to another of a particular fact, the party who made that 
statement can get rid of the estoppel which arises from another man 
acting upon it by saying that if the person to whom he made the state- 
ment had reflected and thought all about it, he would have come to see 
that it could not be true. Ofcourse, if the person to whom the state- 
ment was made did not believe it and did not act on the belief induced 
by it, there is no estoppel.’’ 


The law on the subject could not have been stated in clearer 
terms. 


The learned Advocate for the respondent has referred this 
Court to two Privy Council cases in support of the proposition 
that there could be no estoppel under- circumstances similar to 
those of the present case. In Dhayra7j Joharmal v. Soni Bai (ë) 

(1) I. L. R., 20 Cal., 297 (P. C.) 


(2) [1897] App. Cas., 156 at 168 
(3) I. L. R., 52 Cal., 482 


> 


DHARAM 
PRAKASH 


v. 
KALANTI 
DEVI 


Sen, J. 


` CIVIL 


1928 
DHARAM 
PRAKASH 

uv. 
KALAW ATI 
EVI 


_—_— 


i Sen, J. 


1118 HIGH COURT [A. L. J. R. 


‘the factum of adoption itself was not established. Estoppel was 


sought to be raised not against the adoptive parents but against 
the niece of the adoptive father on the ground that her father 
had by his conduct treated the defendant as the adopted son of 
his own brother. Their Lordships held that.estoppel was purely 
personal and the facts imputed to the father of the plaintiff did 
not constitute estoppel against him. The next case relied on 
was Gopee Lal v. Sree Chundraolee Bahoo Ji(*?). Here there 
was no representation òf a matter of fact. The fact which was 
represented was admittéd to be true but the parties, upon the 
assumption and admission of the said fact, arrived at the con- 
clusion that the adoption was valid in law. It was held by 
their Lordships that these circumstances did not create any 
estoppel between the parties. 


These two cases therefore are clearly distinguishable and are 
of no help to the respondent. 


It was argued, though not very seriously, that Musammat 
Chandrawati was not authorised by her husband to give away 
her son in adoption and therefore the adoption was not valid 
under the Hindu law. The contention is not sound. In the 
absence of an express prohibition of the husband, the natural 
mother was competent under the Hindu law to give away her 
son in the datiaka form. Lastly, it is argued that Dharam 
Prakash was the only son of his parent and that his adoption is 
opposed to Hindu law. This contention is equally without force. 
The injunction of the Skastvas against the adoption of an only 
son is only commendatory and not mandatory. 


In view of what has been stated above, the appeal ought to 
prevail.and the decree of the court below should be-vacated with 
costs throughout. 


By THE CouRT.—The appeal is decreed and the plaintiff’s 
claim is dismissed with costs throughout. 


Appeal allowed 
b (1) [1872] L. R., I. A., Supplementary, 131 
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BOULTON BROTHERS AND CO., LTD. (INDIA) 
DELHI (Plaintif) 


VeEVSUS 


THE NEW VICTORIA MILLS CO. LTD, - 
CAWNPORE (De, endant)* 


Contract Act, Section 39—Principal and agent—Agreement between, 
terms of—Agent’s duties not discharged in compliance with—Princi- 
pal’s acquiescence in retention of services—What amounts to and 
effect of—Agent dismissed before expiry of agreed term—When 
justified—Damages— When cannot be claimed—Specific Relief Act, 
Section 42—Provistons of, applicability of —Cimpanzes Act, Section 
or A and or C—Provisions of. 

Where under an agreement entered into by the parties, ın 
February, 1922, the plaintiff company was appointed managing 
agents of defendant Co., for 20 years and the latter were liable 
to pay certain commission to the former so long as the agency 
continued, and although the services rendered by the plaintiff 
Co. were not of a substantial character as required by the 
agreement there was acquiescence on the part of the defendant 
Co. in the continuance of the said managing agency upto 
March, 1923 when it was teeminated by, virtue of certain resolu- 
tions passed to that effect at meetings of the Directors and 
shate-holders of the defendant Co., held: 


(1) that the defendant Co. would have been justified in 
terminating the contract of agency much earlier than they did 
and the plaintiffs were not entitled to any damages on that 
account, but so long as the agency subsisted, the defendant Co. 
remained under their contractual obligation to pay the com- 
mission in terms of the agreement ; 


(2) whatever may be the cause whichso alters the position of 
the servant as to render his retention harmful to the master 
would justify his removal within the term agreed on under 
different circumstances, and damages for termination of agency 
before expiry of the agreed term cannot be recovered as,a matter 
of course. Pearce v. foster, 17 Q. B. D., 536, referred to. 


(3) that the termination of the agency cannot be character- 
ized as wrongful because the means adopted to bring about 
that perfectly legitimate end were not warranted by the rules 
of procedure applicable to the case unless it was shown that the 
non-observance of these rules--itself resulted in harm to the 
party dismissed; (Section 42 of Specific Relief Act applied) 


(4) that the plaintiff Co. cannot be denied reasonable 
interest by way of damages on sums which the Directors of the 
defendant Co. did not pay but gught to have paid as a neces- 
sary corollary of their conduct in accepting such services as the 
plaintiff Co. chose to render under the agreement. 

*F. A. No. 377 of 1925 
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Transvaal Lands Co. v. New Belgium (Transvaal) Land and 
Development Co., [1914] 11 Ch. Div., 488 at 494, Panama and 
South Pacifice Telegraph Co. v. India Rubber, Gutta Parcha 
and Telegraph Works -Co., to Ch. App. Cas., srs at s2g 
and 528, Ssipway v. Broadwood, [1899] 1 Q. B. D., 369 and 
Hukman v. Kent, [1915] 1 Q. B. D., 881, referred to. f 

FIRST-APPEAL from a decree of PANDIT VISHNU RAM 
MEHTA, Additional Small Cause Court Judge, with powers of 
Subordinate Judge of Cawnpore. 

Str’ Tej Bahadur Sapru, P. N. Sapru and Bishwa Nath 
Tholal, for the appellant. i i 


N. N. Sircar (of the Calcutta bar), Kailas Nath Katju, 
and Vikarmajit Singh, for the respondent. is 


The judgment of the Court was delivered by 


SEN, J.—This appeal arises out of a suit brought by the 
plaintiff-appellant Messrs. Boulton Brothers and Company 
(India) Ltd., against the defendant, The New Victoria Mills 
Company Ltd., for certain reliefs on the basis of a contract of 
agency entered into by the parties, under which the plaintiff 
company were made the managing agents of ‘the defendant 
company. 

The plaintiff company came info existence early in 1921 with 
its office at No. 10 Alipore Road, Delhi. Although it was a 
separate legal entity having been incorporated in India (as its 
name indicates) under the Indian Companies Act of 1913 it may 
be regarded as an Indian branch of the English Company, 
Messrs. ‘Boulton Brothers Ltd.’ which was considered a few 
years before as a premier business concern with a well-establish- 
ed reputation in high commercial circles. The Memorandum of 
Association issued by the plaintiff company advertised as one of 
its objects the carrying on of 


“all kinds of agency business in relation to the investment of money, 
the sale of property and the collection and receipt of moneys and to 
take part in the management, supervision or control of the business or 
operations of any other company, association, firm-or person and to act 
as the managing agents, agents, secretaries or other officers ofany such 
company, association, firm or person, and’ in connection therewith to 
appoint and remunerate any directors, accountants and other experts 
or agents,” 


W. W. Boulton and R. G. H. Boulton, the two brothers who 
were at that time dominating personalities in the business 
were its only directors. There can be no doubt that the plaintiff 
company derived its importance from the name it bore, from its 
supposed control by the two brothers and from the connection 
popularly believed to exist between it and the English company 
of the same name. 5 
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The defendant, New Victoria Mills Company Limited, was 
started in October, 1920 with a capital of 5 crores of rupees. It 
took over the assets and liabilities of its predecessor “The Victoria 
Mills Company Limited” which ceased to exist under circumstances 
not material to the present case. The defendant company carried 
on the business of “Spinners, weavers, manufacturers, balers and 
pressers of all jute,......cotton, wool, hair and other fibrous 
materials” at Cawnpore where it had its registered office. 


At the time the agreement of agency was executed (1st Feb- 
ruary, 1922) the directors of the defendant company were :— 


1. Mr. A. West. +. 
2. „ B. West. i : 

3. 4 A.A. Black. 

4. »„» A. H. Silver. 


5. 4, W.G. Clarke who retired in April, 1922 and Mr. 
W. W. Boulton was appointed in his place. 


The management of the defendant company was vested in 
Messrs. A. West, B. West and A. A. Black, who were in receipt 
of regular salaries and 5 per cent. of the profits “after-deductin £ 
depreciation but before taking anything to reserves or making 
any provision for income-tax, super-tax or similar charges.’’ 


Article 119 of the Memorandum of Association of the defend- 
ant company provided that 

“the company by extraordinary resolution may at any time determine that 
the business of the company shall be carried on by managing agents, 
subject to the direction and control of the Directors, and such meeting 
may appoint any company or firm to be the managing agents of the com 
pany; should such meeting fail to make any such appointment, then the 
Directors shall appoint such company or firm to be the managing agents 
of the company as they shall in their discretion determine.’’ 


At an extraordinary general meeting of share-holders held on the 
16th January, 1922 the plaintiff company were appointed managing 
agents for a term of 20 years, and the agreement dated, the rst 
February, 1922 was duly executed. The plaintiff company are 
thereunder entitled to 10 per cent. “on the half-yearly profits of 
the company after deducting interest on debentures, or other 
moneys borrowed but Jdefore placing anything to depreciation, 
reserve or other special accounts and before making any provision 
for income-tax, super-tax or other like impo8itions, and with a 
guaranteed minimum of rupees fifteen thousand in every half 
year” besides “an office allowance of rupees one thousand per 
mensem payable monthly” as remuneration for their services as 
managing agents. Such services *are not however categorically 
enumerated in the agreement. 


It is a question in the case as to whether the plaintiff company 
14! 
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CIVIL discharged their duties ás Managing Agents of the defendant 
1928 company but it is common ground that they received from the 
— defendant company (1) Rs. 29,430 representing their share of 
POULTON the commission for part of the period of agency included in the 
anp Co, Six months ending on 31st March, 1922 and (2) Rs. 60,829-8-10 


LTDgRELuI for the six months ending on 30th September, 1922. 
v 


‘THE NEW In December, 1922 suspicions were aroused as regards the 
VICTORIA reputation and credit of Boultons in commercial circles. In 
MILLS CO» January, 1923 the Directors of the defendant company regarded 
Cawnpore the association of plaintiff company damaging to the interests of 
= the former company. On the 29th March, 1923 the Directors 
Se S of the defendant Company passed a resolution dismissing the 
plaintiff from the managing agency created by the agreement of 
Ist February, 1922. This resolution was confirmed at an extra- 
ordinary general meeting of share-holders on the 7th April, 1923. 
The regularity of these meetings and the validity of the resolu- 
tions passed at them are questioned by the plaintiff. It is, 
however, admitted that the plaintiff company ceased to act as 

Managing Agents from that time. 


. In December, 1923 one Mr. Treeby,a share-holder of the 
defendant company, instituted a suit before the Subordinate 
Judge, Cawnpore, challenging the legality of the aforesaid meet- 
ings and resolutions, but that suit was eventually withdrawn after 
some correspondence with the legal advisers of the defendant 
company. 

The suit out of which this appeal has arisen was brought on 
the 30th September, 1924 for the following reliefs :— 


‘Firstly, for recovery of Rs. 34,666-7-0 being the commission 
earncd by them, during the six months from Ist October, 1922 
to 31st March, 1923, including expenses incurred by the plaintiff 
company in the discharge of their duties as Managing Agents ; 


Secondly, fora declaration that the proceedings of the meeting 
of Directors held on the 29th March, 1923 were “ ultra vires, 
null and void,” notice of the meeting not having been given to 

. one Mr. D'Souza who was an alternate Director for Mr. W. W. 
Boulton, a permanent Director absent from India ; 


a Thirdly, for a similar declaration with regard to the proceed- 
ings of the meeting of the share-holders held on the 7th April, 
1923; 

Fourthly, as a result of the 2nd and 3rd reliefs, for a declara- 
tion that the dismissal of the plaintiff company resolved on by 
the Directors and share-holders was not operative, leaving the 
plaintiff's position as Managing Agents under the agreement dated 
the 1st February, 1922 unaffetted and subsisting upto the date 
of the suit; 


Fifthly, for recovery of Rs. 54,000 being the commission and 
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" offi¢e allowance for the two half years ending on 30th September, 
1923 and 31st March, 1924; 

Sixthly, for recovery of rupees 16 lacs as damages for wrong- 
ful dismissal before the expiry of the term of twenty years 
stipulated for in the agreement of-1st February, 1922, in case the 
2nd, 3rd and 5th reliefs are not granted. 


The defence, as put forward, in the written statement of the 
defendant, was that ‘‘the plaintiff company never took over nor 
did ıt ever attempt to perform the duties required under the 
“agreement of the Ist February, 1922” and “the business of the 
defendant company was carried on by Messrs. A. and B. West and 
A.A. Black, the directors thereof, as it always had been done,” that 
the meetings held on the 31st March, 1923 and 7th April, 1923 
-were duly convened and the plaintiff’s dismissal decided on at 
those meetings was justified under the circumstances of the case. 

The learned Subordinate Judge held against the plaintiff on 
all the questions raised in the case. .He found that the plaintiff 
never acted as managing agents of the defendant company, that 
they were regularly dismissed and for good cause by the directors 
and the share-holders at their respective meetings held on the 
29th March, 1923 and 7th April, 1923.. 

The appeal of the plaintiff has been pressed on almost all the 
grounds urged before the lower court. The execution and vali- 
dity of the agreement dated the 1st February, 1922-being admit- 
ted it would be convenient to consider the plaintiff's right to each 
of the reliefs claimed by ıt. ° 


As regards the first relief it should be noticed that the plaintiff 
claims commission and incidental charges for the half year ending 
on 31st March, 1923, zz., just after the order of dismissal passed 
by the directors on the 29th March, 1923. Two sums had been 

` paid by the defendant company on the same account for part of 
the half year ending on 31st March, 1922 and for the half year 
ending on the 30th September, 1922 as already mentioned. It 
is not suggested in the pleadings that the payments were made 
by the defendant company through any fraud practised on’ it by 
its directors who were responsible for the payments or that there 
was any Collusion between the plaintiff company and any of the 
directors of the defendant company. No attempt has been made 
to account for what would appear to be most extraordinary con- 
duct of the directors of the defendant company.if we assume that 


the plaintiff company never acted in any manner as managing- 


agents and that the agreement of Ist F ebruary, 1922 remained 
throughout a dead letter. On a careful consideration of the 
evidence adduced in the case we areled to the conclusion that 
the agreement was intended to be immediately operative and that 
the plaintiff company did enter on their duties as managing 
agents. It may be that after fourteen months’ experience of the 
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agency the defendant company realised that it had made a bad 
bargain and in view of altered circumstances it was justified in 
terminating the contract of agency, a question which has to be 
dealt with at its proper place. 


Articles 119 and 120 of the memorandum of association of 
the defendant company run as follows :— 

“irg. The company by extraordinary resolution may at any time deter- 
mine that the business of the company shall be carried on by managing 
agents, subject to the direction and control of the directors, and such 
meeting may appoint any company or firm to be the managing agents .of 
the company; should such meeting fail to make any such appointment 
then the directors shall appoint such company or firm to be the managing 
agents of the company as they shall in their discretion determine.” 

‘120. The terms of the appointment of such managing agents shall be 
embodied in an agreement between the company and that such managing 
agents and the directors shall execute such agreement for and on behalf 
of the company and carry the same into effect with full liberty neverthe- 
less to agree to any modification thereof either before or after the exe- 
cution thereof.” 


‘As we read the articles they provide, in effect, that once the 
company by extraordinary resolution determines to have its busi- 
ness carried on by managing agents and fails to nominate the 
agency, the directors are bound to appoint some “company or 
firm” as managing agents. A duty has been thrown on the 
directors to have the agreement of agency executed and “carry 
the same into effect.” Liberty has been reserved to the direc- 
tors “to agree to any modification” of such agreement “either 
before or after the execution thereof.” These duties and powers 
of the directors have an important bearing on the conduct of the 
directors and the legal consequences thereof after the agreement 
dated the 1st February, 1922 came into existence. The language 
of these articles clearly indicates that the agreement of agency when 
entered into is to have immediate effect and that the directors 
should enforce it. : 


One the 6th January, 1922 a notice was issued calling an 
extraordinary general meeting of the share-holders for the 16th 
January, 1922 for considering the resolution “that as on and from 
the Ist day- of February, 1922 the business of the company 
be carried on by managing agents subject to the direction and 
control of the directors, and that Messrs. Boulton Bros. and 
Co, (India) Ltd.,a company duly incorporated under the Indian 
Companies Act and having ‘its registered office at No. 10 
Alipore Road, Delhi, be and they are hereby appointed to be 
the first managing agents of the company with effect as on and 
from the said ist day of February, 1922 and upon the terms set 
forth in the draft agreement submitted to this meeting.” The 
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exact terms of the resolution actually, passed are not known as 
a copy of it has not been produced, at least it is not part of the 
printed record but it was probably passed in terms of the notice 
which makes it clear that the plaintiff company were to act as 
managing agents “with effect from the Ist February, 1922”. 
This was followed by a letter addressed by the defendant com- 
pany to the plaintiff company enclosing a draft of the agreement 
and intimating that the latter had been appointed managing 
agents ‘from the 1st February, 1922.’ The agreement was exe- 
cuted in due course. It purports to be in pursuance of article 119 
of the memorandum of association of the defendant company and 
provides :— . 

““(1) The company hereby appoints the managing agents to be the 
managing agents of the company as on and from the rst day of February 
one thousand nine hundred and twenty-two upon the terms and conditions 
hereinafter expressed and the managing agents hereby accept the said 
appointment.” 

“(2) The managing agents shall be the first managing agents of the 
company and they and their successors in business whether under the 
Same or any other style shall continue and be the managing agents 
of the company (unless they shall voluntarily resign that office) for the 
period of 20 years certain from the said first day of February one 
thousand nine hundred and twenty-two and thereafter until they shall be 
removed therefrom by an extraordinary resolution of the company 
passed at an extraordinary general meeting specially convened for that 
purpose, and of which not less than twelve calendar months’ notice shall 
be given, and at which persons holding or representing by proxy or power 
of attorney not less than Ath of the issued ordinary capital of the com- 
pany for the time being shall be present.” 

“(3) Until otherwise tually arranged the remuneration of the manag- 
ing agents shall be firstly a commission at the rate of 10% on the half 
yearly profits of the company after deducting interest on debentures, or 
other monies borrowed, but before placing anything to depreciation 
reserve or other special accounts, and before making any provision for 
income-tax, super-tax or other like impositions and with a guaranteed 
minimum of Rs. 15,000 in every half year; the said commission shall be 
payable half yearly immediately after the audit of the companies’ accounts 
for the half year has been completed, and, secondly, an office allowance of 
Rs. 1,000 per mensem payable monthly to be increased at the discretion 
of the directors if and whenever the directors shall consider any such 
increase justified.” 

“ (4) In consideration of the said remuneration, the managing agents 
shal] provide a suitable office and office establishment for the company 
but at the expense of the companye and the managing agents shall be 
entitled to charge and be paid for office rent and the cost of office 
establishment and for all actual postages, telegrams, stationery and the 
like expenses, and the company shall pay all salaries and commission, 
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if any, payable to all persons employed solely in the company’s business 
and shall also bear and pay such proportion of the salaries and com- 
mission, if any, of any expert or other person employed by the managing 
agents, partly in connection with the business of the company and partly 
in connection with other business as the directors may from time to time 
determine. ” : 

“ (5) The managing agents may also in addition to their duties as 
managing agents of the company perform any other duties and work for 
the company which the directors may decide and shall receive- such 
reasonable and proper remuneration for such wok as shall be from time 
to time agreed upon between the said managing agents and the directors, 
such remuneration being in addition to the remuneration as aforesaid. ” 

“ (6) The managing agents shall have power to make, draw, endorse, 
sign, accept, negotiate and give all cheques, bills of lading, drafts, orders, 
bills of exchange, Government of India and other promissory notes and 
other negotiable instruments required in the business of the company, 
and may also sign and give all receipts, releases and other discharges for 
money payable to the company. and for the claims and demands of the 
company and to exercise such of the powers of the directors as may from 
time to time be delegated to them. 

That the agency is to take effect from the yst February, 1922 is laid 
down in clear terms in the first clause. ” 


We have laid stress on the agreement taking effect from its 
date because it has been argued before us that in so far as 
specific powers were not delegated to the managing agents the 
agreement should be deemed to have remained in abeyance. 
Reference is made to a sentence occurring in the proceedings of 
a meeting of directors held on the 16th January, 1922 recording 
the resolution passed at the extraordinary general meeting of 
share-holders by which plaintiffs were appointed managing agents. 
That sentence runs thus :— 

‘An informal discussion took place regarding the delegation of powers 
to the managing agents and the matter was deferred to a later date.” 
We are unable to accede to the contention that the effect of this 
action of the directors was to shelve the whole arrangement, in 
spite of the provisions of Articles 119 and 120, the resolution 
passed at the extraordinary general meeting, and the agreement. 
The duties to be performed by the managing agents were well 
understood in a general way by the parties to the agreement 
which therefore makes no attempt to enumerate them categorically 
but refers to them in clause 5. The business was carried on by 
Messrs. A. West, B. West and A. A. Black and it is admitted 
that their duties were not at any time defined. The subsequent 
conduct of the parties which is hereafter discussed altogether 

refutes this suggestion. : 


The terms of the agreement are indeed very favourable to 
the managing agents and one is struck by the remarkable 
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readiness with which the defendant company accepted them. The 
explanatior is furnished by Mr. Silver one of the directors who 
piloted this transaction on behalf of the defendant He says :— 
“Two main advantages were held out, firstly the worldwide influence 
of the Boultons to find new markets for the mill product. Mr. Boulton 
claimed that through one of hig connected companies they had special 
facilities for trading with Roumania. I knew it to be a market which 
bought that class of goods largely. I asked him howhe was going to 
get the goods in as India did not supply that market. He said that he 
had specia! credit arrangements there. He further said that be had 
arranged to buy further 1§ lacs worth of ordinary shares of the defendant 
company and thig added to their present holding or the holdings of 
friends controlled by them of 26 lacs meant that they would then be 
controlling a total of 41 lacs or more than half of the total ordinary 
capital of the defendant company ”. g 
Whether the representation which is here attributed to Mr. 
Boulton was really made by him and whether it was true or other- 
wise wedo not pause to consider. They did subsequently pur- 
chase shares of defendant company to the value of 15 lacs, only 
to pass them on the Halwasias No case of fraud or misrepre- 
sentation vitiating the ‘agreement was made either in pleadings 
or arguments. That the directors believed in almost unlimited 
powers of Boultons and were dazzled by the great reputation 
which Boultons were believed to enjoy in the commercial world 
in those days is not disputed by the respondent whose learned 
counsel himself relied on the evidence of Treeby to the effect 
that Boultons ‘had a reputation of being great financiers’ and 
had ‘ grand connections’ in Europe. How far this belief was 
created by Boultons themselves and how far the directors verified 
the information through other sources are immaterial. The 
disillusionment of the defendant company occurred about a year 
later when it was realised by the directors, specially Mr. Silver, 
that their relations -with the plaintiff company were not to their 
advantage. But in the beginning of 1922 the dircctors of the 
- defendant, company, in common with many other busihess men, 
attached exaggerated value to the association of the name of 
Boultons with their company as Managing Agents. W. W. Boulton 
was elected a director of the defendant company with effect from 
Ist October, 1921 and was appointed to act as ‘ London director 
when in England.’ It was with an expression of regret that his 
resignation was accepted on 16th January, 1923., He was re- 
elected on 22nd March, 1922. The Boulton Bros. and Co., Ltd., 
(India) were founders and Managing Agents of a number of com- 
panies most of which had a shgrt existence and had to goin 
liquidation in-1923 or thereabout. The Alliance Bank of Simla 
came to grief partly, at any rate, through the business activities 
of Boultons. There is no doubt however that Boultons had a 
great and wide reputation as financiers and for their resource- 
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fulness in promoting the interests of companies. This belief 
accounts for the liberal terms on which the managing agency of 
the defendant company was given to the plaintiff company and 
continued for a period of fourteen months. 


[His lordship here discussed same evidence and continued] 


It was not long before the disillusionment came and the 
directors realised that the defendant company had to pay too 
much in the shape of commission to the plaintiff company for no 
substantial gain to themselves. This occurred when they lost 
faith in the magic of Boultons’ name and in their supposed influence 
in the commercial world. The first eye-opener was the failure 
of Halwasias, the selling agents appointed by the plaintiff com- 
pany. We have little doubt that the choice of plaintiffs fell on 
Halwasias not because they were expected to revolutionise the 
sale of accumulated production in the godowns of the defendant 
company, but the selection was prompted by the readiness of 
Halwasias to take over the 13 lacs-worth of shares of the defend- 
ant company, which the plaintiffs had undertaken to buy and did 
buy. The failure of Halwasias as selling agents may be partly 
attributed to the unfavourable conditions of the market in those 
days but it does not appear that there was any reason for the 
plaintiffs to think that their nomirtee would be an improvement 
on the former selling agents in any respect. 


The disappointing results of the change in selling agency for 
which the plaintiff company weré responsible might not have 
brought matters to a head but by December, 1922 the downfall 
or exposure of Boultons in England was so far known in com- 
mercial circles in India that Mr. Silver “began to consider 
the desirability of removing the Managing Agents in the latter 
part of December, 1922.” This idea materialised on the 
29th March, 1923. Inthe meantime the Boultons became so 
discredited that a number of companies with which they had been 
associated either went in liquidation or otherwise came to grief. 
Mr. Silver seems to have taken prompt and commendable steps 
to dissociate the defendant company from the managing agency 
which undoubtedly subsisted and which was regarded as positively 
harmful. Ex. 57, p. 301, Ex. 21, p. 305, Ex. 22, p. 307 and Ex, 
74 p. 309 afford interesting reading and illuminate the situation 
as it was in the beginning of January, 1923 when Mr. R. G. H. 
Boulton was desirious of coming to Cawnpore to discuss certain 
matters concerning the affairs of the defendant company and 
Mr. Silver, who was ‘not prepared to accept his suzerainty,’ 
suggested contrivances to Mr. Black to have the discussion in 
the presence of Mr. Silver ag he did not apparently consider 
Mr. Black equal to the task of holding his own against Mr. 
Boulton. At the meeting of the directors held on the 29th June, 
1923 the question of terminating the agency of the plaintiff 
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company was openly mooted in the presence of Mr. R. G. H. CIVIL 


Boulton. The minutes of those proceedings contain the fol- 1928 
lowing :— : sorog 
“Mr. R. G. H. Boulton suggested the appointment of Mr. C. F. BROTHERS 
Treeby to a position on the staff of the company to supervise on behalf ANa O, 
of the Managing Agents the accounts and books of the company. The LTD: DELH] 


Chairman pointed out that the company’s present staff is adequate for THE NEW 
the present and that they would not be prepared to approve of any gets 
expenditure in such connection. He further asked Mr. Boulton whether ILLS CO., 


LTD., 
he thought it would be in the interests of the company that the connec- CAWNPORE 





tion of the Managing Agents with the company should thus be made 
more apparent; the Chairman went on to say that in the best interests 
of the company its affairs had been conducted for the past year by the 


Sen, J. 


directors themselves, and all operations had been in the name of the 
company itself, Mr. Boulton admitted that under the present conditions 
the association of the name of Boulton Bros. with the affairs of the 
New Victoria Mills Co. could not be advantageous to the company, 
although he hoped that at some future date he would be in a position to 
show that their name might be useful to the company. The Chairman 
said that when such a time arrives the Board would very gladly reconsider 
- the position and Mr. Boulton accordingly dropped his proposition .” 


Eventually the Managing ‘Agents were dismissed on the 29th 
March, 1923 at a meeting of directors. The proceedings of that 
day in which Mr. Silver took a leading part further emphasise 
the fact that the Managing Agents were considered then to be a 
really functioning body. They may here be quoted with advantage. 
They run thus :— 


“The minutes of the last meeting having been approved the chairman 
Mr. Silver said he desired to make it clear that in proposing certain 
actions to be taken with regard to the Managing Agents he was doing so 
in his capacity as an elected director of company and not as ex-officio 
representative of the Managing Agents, on the board. He explained that 
certain Jarge and influential share-holders had urged upon him the neces- 
sityin the best interests of the company of forthwith removing from 
office the present Managing Agents Boulton Bros. & Co., (India) Ltd. 
After full discussion of the position and careful consideration the board 
unanimously passed the following resolutions :— 

(1): Resolved that it is expedient in the interests of the company that 
Messrs. Boulton Brothers & Co. (India) Ltd., be removed from the 
office of the Managing Agents of the ‘company and that they be not 
permitted hereafter to act as such agents. 

(2) Resolved that the share-holders be asked to empower the directors 
to appoint Messrs. Allen Brothers & Co. (India) Ltd., as Managing 
Agents of the company on terms to be agreed upon by the directors and 
confirmed by the share-holders in due course. ' 

(3) Further resolved that the notices be issued forthwith to share- 
holders convening an extraordinary general meeting for the 7th day of 
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April. The notice convening this meeting produced before the directors 

is approved. 

The notice is hereto appended. ” 

The above brings out fully (1) the fact that Mr. Silver was ` 
an officio representative of the Managing Agents which capacity, 
he warned, should not be confused with the one in which he 
professed to act, viz.,as‘an elected director’ and (2) the fact 
that the managing agency of the plaintiff company was admitted’ 
to be existing till that day and they were ‘ not permitted žere- 
after to act as such Agents’ who are described as ‘ present 
Managing Agents.’ Itis unfortunately too late for Mr. Silver ` 
to maintain that the plaintiff company did not at all function as 
Managing Agents and for the defendant company to plead that . 
they did not enter on their duties so as to entitle them to receive 
the commission which the terms of the agreement dated Ist 
February, 1922 entitle them to. It is true the services rendered 
by the plaintiff company were not of a substantial character but - 
the responsibility for the defendant company not having had 
full value for the amount of commission to which they continued 
to be liable lies with their directors who allowed things to drift 
too long. They ought to have insisted on the Managing Agents 
putting forth their best endeavours, prescribed their duties, and 
if they failed to show signs of activity the Agency should have 
been terminated long before the 29th March, 1923. But so long 
as the agency subsisted the defendant company remained under 
their contractual obligation to pay the commission in terms 


`of the agreement which created mutual rights and -obligations 


of acontinuing nature. Section 39, Indian Contract Act, pro- 
vides that, 
‘* When a party to a contract has refused to perform, or disabled himself 
from performing, his promise in its entirety, the promisee may put an 
end to the contract, unless he has signified, by words or conduct, his 
acquiescence in its continuance. ”’ 
In the cage before us there was acquiescence in the continuance 
of the Managing Agency up to 29th March, 1923 inspite of all 
the shortcomings of the plaintiff company in the discharge of 
their duties under the agreement. The defendant company de- 
sire to act towards the plaintiff Company like a master who 
allowed his servant to remain idle for the whole month and 
objects at the endof the month to paying his (the servant’s) 
salary on the ground that he did little or no work during the 
whole month. 


The learned counsel for the defendant-respondent had to fall 
back upon a line of argument “which brought face to face with . 
the defence as put forward in the written statement of the 
defendant company. It was contended that the outward manage- 
ment of the affairs of the defendant company was exactly as it 
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was before the agreement, that there was concealment from the CIVIL 
defendant company, z.e. from the share-holders, of its officers 
having been appointed to work for remuneration in managing its 
affairs, that these officers were in receipt of salaries from the oe 
company and that in so far as the directors tolerated this state of agp CO., 
things their action was wltva vives. A number of authorities LTP DELHI 
including English cases were cited in support of the proposition py. New 
that where there is conflict between duty and interest the vicroria 
servant or agent must disclose any understanding likely to MiLıS Co., 
result in gain to him, arrived at between the servant or agent ¢ ais PORE 
and a third person who enters into a contract with the master 
or principal, otherwise such a secret bargain being a fraud on Sen, J. 
the master or principal will entitle him to rescind the contract 
‘with such third person. In this connection reference was made 
to section 91A and g1C, Indian Companies Act, Transvaal Lands 
_ Company v. New Belgium (Transvaal) Land and Development 
Company), Panama and South Pacific Telegraph Company v. 
India Rubber, Gutta Percha and Telegraph Works Company (°), 
Shipway v. Broadwood (°) and Hukman v. Kent or Romney 
Marsh Sheep Breeders Association (*). The general proposition 
of law contended for is unexceptionable but involving as it does 
important questions of factea case like this is not open to the 
defendant company, at this stage, and it is inconsistent with the 
pleas laid in the written statement on which the trial of the 
case proceeded. Reference may be made to paragraph 31 of the 
defendant’s written statement in which itis alleged that the 
plaintiff company never performed the functions of the Manag- 
ing Agents and that Messrs A. and B. West and A. A. Black 
never worked for the plaintiff company mor received any re- 
muneration. It has been found that they worked as sub-agents 
and received remuneration to the knowledge of the defendant 
company. They are no parties to this suit and have not been 
even examined as witnesses. It- would be unfair to them to 
give effect to such a plea, (if otherwise open to the defendant 
company) which can not prevail without attributing to them, 
concealment and fraud said to have been practised by them at’ 
the time when the agreement of Ist February, 1922 was entered 
into-between the parties to this case and during the time it sub- 
sisted and without assuming that the defendant company was 
unaware of the arrangement which existed between the plaintiff 
company and the three directors of the defendant’s Company. 
If such a case had been originally set up plaintiff could have 
controverted it by proving circumstances which take the case 
out of the purview of the rule and which negative concealment 
and fraud. There is an important circumstance not now 


(1) [1914] 11 Ch. Div., 488 at 494 

(2) ro Ch. App., Cas., 515 at 525 and 528 
(3) [1899] 1 Q. B. D., 369 

(4) [1915] 1 Q. B. D., 881 
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disputed that the plaintiff company did receive commission from 
the defendant. company for part of the half year ending on 31st 
March, 1922 and for the half year ending on the 30th September; 
1922. Unless it was for work done by the plaintiff Company 
through the sub agency of the three directors of the defendant 
company, itis not conceivable and it has not been explained 
why such payments were made. Ithas been shown that the 
three directors professed to work for the plaintiff Company 
openly and in the office of the defendant company. - There is 
no suggestion that the sub-agency was in contemplation at the 
time the agreement of Ist February, 1922 was negotiated and 
completed. The power of attorney authorising the three directors 
to work for the plaintiff came into existence later though the 
interval is not very long. The defendant company might well 
have defended the action on the line attempted by its learned 
counsel before this Court and might have presented a formidable 
case but for reasons of their own they deliberately refrained from 
alleging fraud and collusion against their directors. Though Mr. 
Silver was personally free from the taint of fraud he could not 
have in that case felt as easy as he did in the witness-box. He 
represented the plaintiff company on the board of the defendant 
company. The commission was paid to the plaintiff company 
on two occasions to his certain knowledge. Be that as it may, 
we are clearly of opinion that this belated case should not be 
entertained and that the defence succeeds or fails according as we 
find that the plaintiff company failed to enter on its duties or did 
function though not very satisfactorily and the defendant: com- 
pany would have been justified in terminating the contract of 
agency much earlier than they did. Our view is that the evidence 
established the latter case and that the plaintiff company are 
in consequence entitled to the first relief. The amount of money 
to which they are entitled will be found in the concluding part 
of the judgment. 


The plaintiff's case for reliefs 2 to 6 may be disposed of 


„together. °They have reference to the proceedings of two meet- 


ings: (1) of the directors held on 29th March, 1923 and (2) of 
the share-holders held on the 7th April, 1923 at which resolutions 
were passed terminating the managing agency of the plaintiff 
company and their consequent removal. The broad question is 
whether the plaintiff’s. company were effectively removed from 
their office. The determination of it depends in a great measure 


‘on the further question whether the defendant company were 


entitled to terminate the agreement dated the rst February, 
1923 before the expiry, of twengy years stipulated for therein. 
In our opinion they were so entitled It has already been stated 
earlier in this judgment that the great incentive for the defendant 
company to obtain the services of the plaintiff company as 
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managing agents’ was the world-wide reputation which Boultons 
had at that time, deservedly or otherwise and that the defendant 
company considered the association of the name of Boul- 
tons with their own as a great commercial asset likely to 
enhance their prestige in commercial circles and had great ex- 
pectations regarding the sale of their production in foreign markets 
and in India through the influence of Boultons. These expect- 
ations had been partly, at any rate, created or encouraged by the 
Boultons, a fact which might well have been relied on by the 
defendant company if a case of fraud or misrepresentation had 
been pleaded by them. 


A glance at the balance-sheet of the plaintiff company shows 
that it lived on the reputation of Boultons but without any real 
capital. Of the subscribed capital of 42 lacs, 40 lacs represented 
its good-will and shares-of that value were held by Boulton Bros. 
and, the remaining 2 lacs was held by the Alliance Bank of Simla 
as security and does not seem to represent any real value, (See 
Treeby, pp. 15-16, Book II and D’Souza, pp. 26-27) The 
plaintiff’s own witnesses Treeby and D’Souza tell us that the 
‘grand reputation’ of Boultons had so far suffered that by March 
1923 ‘their name carried absolutely no weight.’ Mr. Silver strongly 
felt, and for very good reasons, that harm was being caused to 
the defendants by their confection with the plaintiff company 
who had besides utterly failed ‘to do anything constructive 
for the defendant company.’ He made efforts towards the end 
of December 1922 to elicit information from the plaintiff’s 
company regarding their balance-sheet but the latter persistently 
withheld it. We have now seen it and the reason for its conceal- 
ment is obvious. At the meeting of Directors held on the 29th 
January, 1923 Mr. R. G. H. Boulton could not help admitting 
that the name of Boultons was odious in financial circles and that 
“under the present conditions the association of the name of 
Boulton Bros. with the affairs of the New Victoria Mills Company 
could not be advantageous to the company although he hoped 
that at some future date he would be in a position to show that 
their name might be useful to the company”. ° 


The plaintiff’s own witness Treeby gives a list of companies 
which the Boultons floated and which went in liquidation in 1922 
or thereabout. He considered the credıt of Boulton Brothers 
was very bad in February 1922 and would not “as a share- 
holder of Victoria Mills agree to give thé managing agency to 
them”. In this state’ of things the defendant company was 
clearly within its rights to terminate the agreement of Ist Feb- 
ruary, 1922 regardless of the term of twenty years entered 
therein in consideration of the advantages then forthcoming but 
which were quite out of question in March 1923. A great deal 
of case-law was cited in course of the arguments but we content 
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ourselves by referring to the dictum of Lord Esher, M. R. in 


Pearce v. Foster (1) that 

“the relation of master and servant implies necessarily that the servant 
shall be in a position to perform his duty fully and faithfully............ 
what circumstances will put a servant into the position of not being able 
to perform in a due manner, it is impossible to enumerate. Innumerable 
citcumstances have actually occurred which, fall within that proposition, 
andinnumerable other circumstances which never have yet occurred, will 
occur, which also will fall within that proposition. ’’ 


Lindley, L. J. who delivered a separate judgment in the same 
case indicated that thougha servant may have been employed 
for a fixed number of years he can be dismissed during the-term 
if his connection with the ‘employer raises a reasonable apprelien- 
sion of injury to his reputation. We think that moral delinquency 
in the servant isnot the only justification. Whatever may be 
the cause which so alters the position of the servant as to render 
his retention harmful to the master would justify his removal 
within the term agreed on under different circumstances. For 
obvious reasons a contract of service of this kind cannot be 
specifically enforced “(see section 21 (4), Specific Relief Act). 
As regards damages section 205, Indian Contract Act, provides 
that 
“ where there is an express or implied Xontract that the agency should þe 
continued for any period of time, the principal must make compensation 
to the agent, or the agent to the principal, as the case may be, for any 
previous revocation or renunciation of the agency without sufficient 
cause. ” ` 
It seems to us that the Indian statute law on the subject is very 
elastic and damages for termination of agency before expiry of 
the agreed term cannot be recovered as a matter of course. It 
is only where such termination is without ‘ sufficient cause’ that 
damages can be recovered. The circumstances of each case will 
determine the question whether there was sufficient cause. It 
will largely depend upon the nature of the business to which the 
agency relates, the personal qualifications which existed when 
‘the contract was entered into, the altered conditions which since 
came into existence and their probable effect on the interests of 
the employer. No hard and fast rule can be laid down for any 
class of cases. We feel no difficulty in arriving at the conclusion 
that in the circumstances which happened the defendant company 
was amply justified in severing their connection with the plaintiff 
company, who are not entitled to any damages on that account. 


It has been contended that the resolutions passed at the 


meetings of directors and shareholders respectively on the 29th, . 


March, 1923 and 7th April, 1923 removing the plaintiff compaiy 
(1) 17 Q. B. D., 536 


VOL. XXVI] HIGH COURT 1135 


from the office of Managing Agents were #/tra vires in conse- 
quence of the aforesaid meetings being irregular. The irregularity 
complained of is that no notice of the meeting of the directors 
was given to Mr. D'Souza who was an alternate director for 
Mr. W. W. Boulton and as such entitled to sit and vote at the 
meetings. Article 138 of the Memorandum of Association of the 
defendant company does provide that 
“a director who is absent from India may appoint any member of the 
company or any other person to be an alternate director during his 
absence from India and such appointment shall have effect and such 
- appointee while he holds office shall be entitled to notice of meetings of 
the directors and to attend and vote thereat accordingly ; er any appoint- 
ment and removal under this article shall be effected by an instrument 
in writing under the hand of the appointor.” 
Article 139 provides 
“ that an alternate director shall in the absence of a direction to the 
contrary in the instrument appointing him be entitléd to receive notice 
of atid to vote at general meetings of the company on behalf of his 


APPOINCOF ss.sesssseeee 22 


It is Common ground that Mr. W. W. Boulton, who was a 
director of the defendant company, was in England in February, 
1923 and thereafter. His brother Mr. R. G. H Boulton used 
to represent him as an alternate director for him at the meetings 
of the defendant company. He left India some time in February 
1923. Mr. D’Souza is said to have been appointed an alternate 
director by a letter dated roth February, 1923 addressed by Mr. 
W. W. Boulton to the “ Chairman, New Victoria Mills Company 
Ld., Cawnpore, India,” but forwarded by the plaintiff company 
to whom it had been apparently sent in the first instance. Its 
material portion is as follows :— 


“In the absence of Mr. R. G. H. Boulton, my present alternate on the 
Board, I desire that Mr. C. M. D'Souza be appointed my alternate in 
his place and shall be glad to have your confirmation in due course. ” 


This letter was acknowledged on 21st February, 1923 by Mr. 
A. A. Black for the defendant company who intimatéd to the 
plaintiff company that its covering letter with that of Mr. W. W. 
Boulton would be placed before the Board of directors at their 
next meeting which happened to be one held on the 29th March, 
1923 when it was resolved that the plaintiff company be removed 
from office.. The material part of the resolution runs thus :— 


“ (1) Resolved that it is expedient in the interests of the company 
that Messrs. Boulton Brothers and Company (India) Ltd. be removed 
from the office of the Managing Agents of the company and that they be 
not permitted hereafter to act as such agents. 

(3) Further resolved that the notices be issued forthwith to share- 
holders convening this meeting produced before the directors is approved.” 
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It is noteworthy that the meeting was attended by Messrs. 
A. H. Silver (Chairman), B. West, A. West and A. A. Black. 
The plaintiff company acted as Managing Agents through the 
three persons last named who were thus parties to the decision 
that the plaintiff company ‘be not permitted hereafter to act 
AS wsoe se Agents.’ It is not disputed that the plaintiff company 
in fact ceased to act as Managing Agents. 


At the same meeting the letter of Mr. W. W. Boulton in- 
timating his desire that Mr. D’Souza be appointed as alternate 
director was considered and the following resolution was passed:— 

‘ Resolved that the appointment be confirmed but it is to be noted 
that should Mr. W. W. Boulton not return to India by the 1st April, 

1923 or obtain special leave of absence, his appointment as director will 

be vacated under Article 106 (d@) of the Company’s Articles of associa- 

tion.” 

Article 106 (d) referred to provides that the office of director 
shall zpso facto’be vacated if (ézteralia) he be absent from the 
meetings of the directors during a period of three morths with- 
out special leave of absence from the directors. We would point 
out in passing that this rule applies only to cases where the 
director in question did not attend in person or through his 
alternate and could not apply to Mr. W. W. Boulton who was 
represented at previous meetings by Mr. R. G..H. Boulton. The 
directors, however, took a different view and declared at their 
meeting of the 6th April, 1923 that Mr. W. W. Boulton ceased 
to be a director. 


The general meeting of the share-holders came off on the 
7th April, 1923 and the removal of the plaintiff ‘company was 
confirmed. 

By his letter of protest dated roth April, 1923 Mr. D ’Souza 
pointed out that the removal of Mr. W. W. Boulton from his 
office as director was not justified, that he (Mr. D’Souza) was 
entitled to receive notices convening the meeting held subsequent 
to the date of the letter of Mr. W. W. Boulton appointing 
him an aMernate director and claimed to be entitled to receive 
notices in future in his capacity as alternate director. The legal 
adviser of the defendant company traversed these ‘allegations by 
his letter dated the 13th April, 1923. 


On these facts several technical objections have been taken 
on behalf of the plaintiff to the regularity of the proceedings 
which purported to terminate the managing agency of the plaintiff 
company. We chink that these objections, even if technically 
well-founded, are only of academic interest in view of our finding 
already arrived at, vzz., that thedefendant company were justified 
in putting an end of the agreement and did in point of fact 
remove the plaintiff company from their position as Managing 


a 


<A 
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Agents. The plaintiff company would not have been entitled to 
any damages if no irregularity had occurred. They have not 
suffered any loss due solely to the irregularities complained of. 
It is not pretended that if Mr. D’Souza had been duly present 
the resolutions would not have been passed by this majority, and 
his dissentient vote would have been of any consequence. The 
dismissal, if otherwise justified, cannot be characterised as wrong- 
ful because the means adopted to bring about that perfectly 
legitimate end were not warranted by the rules of procedure 
applicable‘to the case unless it is shown‘that the non-observance 
of those rules itself resulted in harm to the party dismissed. 
This being our view, we are relieved of the necessity of discussing 
the case law placed before us by the learned counsel on both 
sides. We would however briefly indicate our opinion on the 
various points raised in arguments in this connection. We are 
disposed to agree with the plaintiff’s learned counsel that 
D’Souza’s appointment as alternate director took effect from the 
date of the letter appointing him, viz., roth February, 1923, that 
he was entitled to receive notice of the meetings held on the 
29th March, 1923, 6th April, 1923 and 7th April, 1923. But the 
plaintiff company have merely prayed for the declaratory relief 
“that the plaintiff company are and continue to be the Manag- 
ing Agents of the defendant company on terms and conditions 
embodied in the agreement, dated the rst February, 1922.” 
They do not in fact “continue to be the Managing Agents” having 
admittedly been prevented from acting as such. If it be declared 
that they are entitled to act as such, the relief will be futile in as- 
much as they do not claim the further and consequential relief 
of injunction that the defendant company be restrained from 
interfering with the discharge of their duties as Managing Agents. 
We think the proviso to section 42 of the Specific Relief Act is 
applicable tothe case and no declaration can be granted to the 
plaintiff company assuming the irregularities in question make the 
resolutions in question lira vires. 


Another impediment to the plaintiffs being awarded this relief 
is that the subsequent conduct of the defendant company as a 
corporate body is not in doubt. They have carried out the 
dismissal of the plaintiff company in practice and have defended 
this action by strenuously maintaining such dismissal. 


The result of the findings arrived at by us is that the plaintiff 
company are not entitled to reliefs 2 to 6. They are entitled to 
the first relief in part. They have claimed thereunder the sum 
of Rs. 34,666-7 details of which are given in para. 26 of the 
plaint. A sum of Rs. 15,000 is claimed as the minimum amount 
of commission for the half year ending 31st March, 1923 in terms 
of the agreement dated the 1st February, 1922. To this they are 
entitled on the view of the case we have taken. 
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They claim a sum of Rs. 14,000 as office allowance stipulated 


for in the agreement at the rate of Rs. 1,000 p.m. We are of 
opinion that they are not entitled to any part of it. They did not 
establish an office for the defendant company. It is difficult to 
understand the almost extravagant remuneration which the agree- 
ment allows to the plaintiff for merely maintaining an office for 
the defendant company who are to pay for the establishment 
over and above the 1,000 a month to the plaintiff company for 
vague and undefined supervision. The plaintiff company did not 
establish such an office. They were not paid the allowance for 
part of the 1st or for the znd half year. The allowance was pay- 
able every month. It was not till the 23rd December, 1922 
that the plaintiff thought of claiming it by their letter of that 
date. The directors were greatly surprised at this demand and 
recorded a minute on the 5th January, 1923 in these words :— 


\“ The (?) expressed its surprise at the receipt of a letter, dated 23rd 
December, 1922, from Messrs. Boulton Bros. and Co., (India) Ltd., 
claiming a sum of rupees one thousand per month as office allowance as 


- Managing Agents and asking for a cheque for the amount accrued to date 


This matter was fully discussed with Mr. W. W. Boulton, when the agree- 
ment was being considered and it was then verbally arranged that although 
the clause would not be deleted from the agreement it would not have 
effect so long as the company’s operations continued to be conducted by 
the existing management and also so long as the existing offices of the 
company proved adequate for the business of the company.” 


On receipt of this reply the plaintiff company promised by 


their letter dated 26th January, 1926 to refer to Mr. W. W. 

Boulton on the subject and to write to the defendant company 

on hearing from him. The demand was not renewed and we do 
- not know whether Mr. W. W. Boulton was written to and whe- 
ther he confirmed the allegation of the directors of the defendant 
company. The silence on the part of the plaintiff till the institu- 
tion of the suit points to abandonment of their claim or what 
comes to the same thing to a tacit admission of what the directors 
had asserted. It has been argued before us that the plaintiff 
company did maintain an office at 10 Alipur Road, Delhi which 
served as a virtual compliance with the agreement to establish 
an office. We have no hesitation in rejecting this contention. 
The Delhi office was the registered office of the plaintiff company 
who paid for its maintenance and establishment. It could not 
be an office for the transaction of the business of the defendant 
company who would have been called upon to bear the expenses 
incidental to it if it had been one in terms of the agreement. The 
plaintiff's claim under this head must therefore fail. 

e 


* The plaintiff also claimed a sum of Rs. 2,719-7 entered in the 
books of the defendant company to the credit of the plaintiff in 
respect of certain subsidiary charges. The learned counsel for 
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the respondent conceded in course of his argument that the 
plaintiff company are entitled to receive this sum. The learned 
Subordinate Judge disallowed this amount on the ground that the 
plaintiff company were overpaid in the shape of commission to 
which they were not entitled. We are unable to accept this rea- 
soning. Moreover we have held that the plaintiff company were 
under the circumstances rightly paid. This sum must be awarded 
to the plaintiff company. 

The plaintiff company have claimed interest at the rate of 6% 
per annum on the sums due to them. Although the manner in 
which they acted in relation to the agreement of the 1st February, 
1923 was unfair they cannot be denied reasonable interest by way 
of damages on sums which the directors of the defendant com- 
pany did not pay but ought to have paid as a necessary corollary 
of their conduct in accepting such services as the plaintiff com- 
pany chose to render under the agreement. There was no justi- 
fication for detaining the sum of Rs. 2,719-7 admittedly due to 
the plaintiff apart from commission. We hold, therefore, that 
the plaintiff company should be awarded interest at the low rate 
claimed by them. 

The result of our findings is that this appeal is allowed in part 
and decree is passed in favor of the plaintiff for a sum of 
Rs. 17,719-7 (15,000+-2,719-7) with interest at the rate of 6 per 
cent. per annum from 1st April, 1923 to date of realisation. The 
decree of the lower court is upheld as regards the rest of the 
plaintiff's claim. Parties shall receive and pay costs of both courts 
in proportion to their success and failure. 

Appeal allowed in part 
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applied for substitution. It was pleaded that though ML 
was only a step-son of the deceased plaintiff, yet by the custom 
of the community he occupied the same position as the natura] 
born son. The trial court at first substituted the name of both 
the widow and MZ in place of the deceased plaintiff, but 
holding the custom to be proved, passed a decree in favour of 
MZ and dismissed the suit so far as the widow was concerned. 
The defendants appealed making MZ only a party-respondent 
to the appeal. MZ was a minor and was impleaded through 
his mother, the said JZ, as his next friend. The High Court 
held, on the evidence, that the custom was not proved and that 
MZ had no interest in the estate of the deceased plaintiff. 
Thereupon an application was orally made that a decree may be 
passed in favour of the widow. 

Held, that Order 41, rule 33 was primarily confined to persons 
who were parties to the appeal and that the widow 47 was not 
In any way interested in the result of the appeal between the 
defendant and MZ and, therefore, she could not be implead- 
ed in the appeal under Orde: 41, rule 20 nor a deciee passed 
in her favour under Order 41, rule ‘33. 

The powers conferred under rule 33 are very wide but they 
are to be resorted to with great care and circumspection and 
not as a matter of course. 

Kangam Lalv. Jhandu, 1.°L. R. 34 All, 32; 8 A. L J. R., 
rir (F. B.), referred to. 

First APPEAL from a decree of BABU KASHI NATH, 
Second Additional Subordinate Judge of Cawnpore. 

Kailas Nath Katju, for the appellants. 

Uma Shankar Bajpai and Saila Nath Mukerji, for the 
respondent. 

The judgment of the Court was delivered by ’ 

WEIR, J.—This appeal relates to a house situate in Purwa 
Hirawan in the city of Cawnpore which has been valued at 
Rs. 7,000. 

This house admittedly belonged to one Ishridas who died 
leaving a widow, Mst. Bhagni, and a daughter Mst. Bhakni. The 
daughter, who was married to one Gharibe, predeceased her 
mother without leaving any issue. Gharibe married Mst. 
Sukhia who was impleaded as defendant No. 1 in the suit as 
originally brought. She died during the pendency of the suit in 


‘the trial Court. 


Mst. Bhagni executed a simple mortgage of the house in con- 
troversy in favour of Debidin on the 6th June, 1921. She died 
on the 27th April, 1924. x 

One Chokhey filed a suit 7m forma pauperis on the 26th May, 

1924, for recovery of possession of the house and certain move- 
ables on the allegation that he was the reversionary heir of 


n 
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Ishridas, that the mortgage executed by Mst. Bhagni was without 
legal necessity, that upon her death Mst. Sukhia, the widow of 
Gharibe, and Mst. Rukia, defendant No. 2, who was the daughter 
of one Bans, uncle of Ishridas, had taken possession of the pro- 
perty unlawfully, as they were not the heirs of Ishridas under 
the law of inheritance. 


The parties to the suit are Raidas Chamars. 


Chokhey, the original plaintiff, died at a very early stage of 
the, suit. The exact date of his death is not known. 


One the 3rd January, 1915, an application was presented by 
Mst. Mulia for self and as the next friend of Mewa Lal for sub- 
stitution of names in place of Chokhey in which it was stated that 
Mulia was the widow and Mewa Lal the son of the deceased. 
This application was opposed by Debidin, who stated that 
Mewa Lal was not the son:of Chokhey, but of one Khushali by 
Mst. Mulia and that Mst. Mulia was not married to Chokhey. 
The learned Subordinate Judge directed by his order dated the 
31st March, 1925 that both Mst. Mulia and Mewa Lal be sub- 
stituted in place of Chokhey and that it was not necessary 
to decide at that stage if these two or either of them kan a title 
to the property claimed. 


The application to sue zz Forma pauperis was granted. 


The defendant Debidin contested the suit on the ground that 
Chokhey was not the reversionary heir of Ishridas, that Mulia 
was not his widow, that Mewa Lal was not the son of Chokhey 
but was a /ambera who came to live with Chokhey when he 
brought Mst. Mulia to his house and that the mortgage was for 
legal necessity. 


The Subordinate Judge passed a decree in favour of Mewa Lal 
for the house. He dismissed the claim of Mst. Mulia who sub- 
mitted to the decree and preferred no appeal. He disallowed 
the claim as to moveables. No appeal or eross-objection has 
been filed by Mewa Lal as to the moveables. 


The Subordinate Judge recorded the following E R — (1) 
Chokhey was a collateral of Isbridas and was entitled to inherit 
his property on the death of Mst. Bhagni. (2) Mst. Mulia was 
married to Chokhey in the Gaozxah: form of marriage which was 
valid according to the custom of the caste. (3) Mewa Lal was the 
son of Mst. Mulia by Khushalia, her former husband, but as 
he was brought to the house of Chokhey at the time of her 
re-marriage, he became the son of Chokhey according to the 
custom of his caste.. (4) The plaintiffs had failed to establish 
the claim as to. the ‘moveables. &) The mortgage in favour of 
Debidin was without legal necessity. 


Debidin appeals. 
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It was contended that Chokhey was not the reversionary 
heir of Ishridas. 


According to the plaintiff, Bhawani Din, the grandfather of 
Ishridas had a brother of the name of Gajjan and Chokhey was 
the son of Kanhai who was the son of Gajjan. No documentary 
evidence as to the pedigree has been produced by either side. 
On behalf of the plaintiff four witnesses have been examined who 
support the plaintiff's pedigree. These witnesses are residents 
of Hirawan-ka-purwa and are close neighbours of Chokhey. Wazir- 
das, aged 76, was on terms of social intercourse with Ishmndas. 
He deposes that part of the pedigree was known to him from 
his personal knowledge and that another part he learnt from 
Dayal and Ishwaridas, who were the son and grandson of 
Bhawanidin. These persons are dead, and the statements having 
been made before any dispute arose as to the pedigree, they 
were admissible in evidence. No particular fact has been brought 
out in cross-examination against this witness beyond the sugges- 
tion that the witness, being a tenant of the person who was 
looking after the case for the plaintiffs, may have been under 
his influence. ` 


Madari, the next witness, did not see Bhawanidin or Dayal. 
He heard from Ishwaridas and Ghokhey that Gajja was the 
father of Kanhai. It is argued that as the witness does not 
know the name of his grand-father or his brother it was ımpossi- 
ble that he should have known the pedigree of persons who were 
strangers to his family. He states that he had dealings with 
Ishwaridas. Another argument urged against him is that he had 
borrowed money from Sanwaldas whose general attorney is 
looking after the case for the plaintiff. These reasons seem to 
us to be insufficient to discredit the witness 


Jodha appears to be connected with the family of Ishwaridas 
through Gharibe, the son-in-law of Ishwaridas, and who was the 
nephew of the witness by relationship. In his examination-in- 
chief he states that Kandhai was the son of Bakhtawar. This, 
however, is not correct, but the witness corrects himself forth- 
with. He makes a somewhat peculiar statement that he did not 
know the name of Bakhtawar’s grand-father, yet he mentions that 
Gajja’s father was Ramdin. The witness does not appear to be 
dowered with a large measure of intelligence, but he is certainly 
not a lying witness. + The only poimt brought out against Maiku, 
the last witness, is that he is Sanwal Das’ samdhz. The plaintiffs’ 
witnesses have been believed by the court below and we see 
no reason to take a different view of the oral evidence _produced 
by the plaintiffs. ° 

The defendant has examined three witnesses of whom Mst. 
Rukia is the daughter of Bans, uncle of Ishwaridas. She was 
married at the age of 7. Her husband died 25 years ago when 
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_she came to the house of Ishwaridas and was supported by him. 
She did not see Kandhai or Chokhey, nor hear of any person of 
the name of Gajja. She did not see Bhawanidin. She supported 
the mortgage in favour of Debidin as being one for Icgal necessi- 
ty, but was disbelieved by the court below. The other two wit- 
nesses are strangers to the family of Ishwaridas. Lakai belongs 
to Dalel-ka-purwa. He had seen Kandhai, but does not know 
his father’s name. His reasonfor saying that Chokhey was not 
the son of Kandhai is most unconvincing. He says, “ Chokhey 
used to quarrel with Kandhai and the’ latter used to complain of 
him, saying that his /ambera son does not maintain him. This 
is the only source of my information.” Bhajan is a resident of 
Colonelganj and has been living in purwa Harawan only for the 
last three years. He had no relationship with Kandhai, and does 
not know the name of the father of Kandhai, or of Dayal. The 
court below was justified in rejecting the oral evidence produced 
by the defendant. We find on the evidence that the pedigree 
set up by the plaintiffs is proved and that Chokhey was the 
reversionary heir of Ishwaridas on the date when his widow 
Mst. Bhagni died. ; = 


It is not necessary to make a detailed review of the evidence 
relating to Mst. Mulia’s marriage with Chokhey. The custom 
of widow re-marriage is admitted by the defendant’s witnesses. 
It is also admitted that Mst. Mulia lived with Chokhey for a long 
number of years right up to the death of Chokhey. The plaint- 
iffs’ witnesses in proof of her marriage with Chokhey have been 
believed by the court below and no sufficient reason has been 
shown to put a different view upon this evidence. 


In the application presented by Mewa Lal through his mother 
Mulia on the 3rd January, 1925 he claimed to be the son of 
Chokhey. The defendant in his application dated 31st January, 
1925 denied that Mewa Lal was the son of Chokhey and stated 
that he was the son of Khushali, resident of Mauza Girsi. The 
statement was not contested by Mewa Lal. In his application 
dated the 14th March, 1925 Mewa Lal set up a new ease based 
upon a custom by which he claimed to have a right to succeed to 
the estate of his step-father Chokhey. After narrating the fact 
that his mother, Musammat Mulia was married to Chokhey in the 
Gaonahi form of marriage customary amongst the chamars, he 
pleaded a custom in the following terms :— , 

“ Moreover the custom is also observed by the members of the brother- 

hood of these petitioners that if any one takes any woman as his wife 

according to the gaonakı form of marriage and if such a woman has any 
son by her first husband, he may adopt such a son also and may keep and 
maintain him and bring him up like his own son. Such a son shall be 
and is treated as his begotton son and acquires the property of his father. 
Thus Mewa Lal became the son of Chokhey deceased and has full right to 
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his property according to the custom and Hindu Law. There are many 


such examples in the brotherhood of these petitioners and cases have also 

been fought whereby all the above particulars can be proved. ” 

No distinct issue was framed as to this custom, but the parties 
have not been prejudiced by this. Both the parties have produced 
evidence of this point. 

The plea as to the existence of this custom appears to us to be 
am afterthought. 

It was stated in the petition dated the 14th March, 1925 that 
this custom had received judicial recognition. Samaldas, who is 
the principal witness for the plaintiffs, deposes that there have 
been cases in courts in which such sons were recognised as the 
sons of their new father. We have been referred to a judgment 
based upon an award dated 11th March, 1919 and another judg- 
ment dated zoth November, 1924 in support of the custom. 
There is not a word to be found in these two judgments about 
the custom in issue and, therefore, these two documents are 
absolutely of no help to the plaintiffs. 


There is -no evidence whatsoever on the record to show that 
Chokhey adopted Mewa Lal as his son or brought him up like his 
own son. 

Samaldas, Hanuman, Sewak and, Wazirdas have given a few 
instances of a /ambera son inheriting the estate of his step-father. 
Not one of these /ambera sons has been put into the witness-box 
to corroborate the above-named witnesses. Nanhu deposes as to 
the existence of the custom in general terms and cites no ins- 
tances. When a person marries a widow who has a son or sons by 
her first husband he may well expect to have sons of his own by 
this marriage. It is very difficult to hold that from the date of 
his marriage the /ambera son becomes his son by force of a caste 
custom of such a very peculiar character. 


The alleged custom, if it exists at all, must be of very recent - 


growth. Samaldas cannot quote a single. instance prior to 25 
years. According to Maiku a /améera inherits the property of 
his natural father as well. 


It is argued that the existence of the custom is admitted in 
substance by two of the defendant’s witnesses, namely, Kalka and 
Debi. All that Kalka states is that his third wife brought a son 
to him by her first „husband and he supports him. Dcbi states 
that Ramdas and Durga got the property of their step-father as 
the latter had no heir. Here there was no one to depote the 
title of possession of the step-sons. 


A custom in derogation of the ordinary law of succession must 
be proved by clear and cogent evidence. We disbelieve the 
eyidence produced by the plaintiff and hold that the alleged 
custom has not been established. 


VOL. XXVI] ; HIGH COURT L145 


It may be added here that Mr. Crooke in his standard book 
“Tribes, and Castes of the North-Western Province and Oudh, 
1896, Vol. II, page 77, makes the following observation about 
chamars :— 

‘“ If the widow be young and her younger brother-in-law of a suitable age, 
they usually arrange to live together; if this cannot be arranged, she 
usually marries some widower of the tribe by the sagd: of Karuzo form. In 
this case the brother and father of her late husband have a right to the 
custody of the children of the first marriage; this rule’ is relaxed in the 
case of a baby, “which accompanies its mother. In some cases the widow 
is allowed to take with her to her new home all the children of the first 
marriage ”. 

This is all that is said by Mr. Crooke. He does not record 
the existence of a custom as has been pleaded by the plaintiffs. 


No serious attempt has been made to impugn the finding of 
the court below that the mortgage’ made by Bhagni in favour of 
Debidin appellant was without legal necessity. We hold that the 
view of the trial court on this point was undoubtedly correct. 


On the above finding the appeal ought to succeed against 
Mewa Lal and his suit claiming to be the legal representative of 
Chokhey, the original plaintiff, ought to be dismissed. 


It is argued, however, that although Musammat Mulia did not 
file an appeal against the dismissal of her claim as the widow of 
Chokhey this Court ought to pass a decree in her favour under 
Order 41, rule 33 of the Civil Procedure Code. Order 41, rule 33 
of the Civil Procedure Code provides that 

‘The appellate court shall have power to pass any decree and make any 

order which ought to have been passed or made and to pass or make such 

further or other decree or order as the case may require, and this power 
may be exercised by the court notwithstanding that the appeal is as to 

. part only of the decree and may be exercised in favour of all or any of the 

respondents or parties, although such respondents or parties may not have 

filed any appeal or objection.” 


There was no section in Act XIV of 1882 corresponding to, 
Order 41, rule 33 of Act V of 1908. This rule has been’ 
copied with a few alterations, which are purely verbal, from the 
concluding portion of Order 58, rule 4 of the Rules of the Supreme 
Court of Judicature in England. The effect of the rule can, 
therefore, be illustrated by cases in which the corresponding part 
of the English rule has been applied by the Court of Appeal in 
England or in Ireland. :Though the decisions of these Courts’ do 
not bind us, we think we can use them to assist us in applying 
Rule 33. The first of these cases is Purnell v. Great Western 
Railway Co. and Harris (*). That was an action for damages 
for negligence in which one of the questions was whether the 
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persons who had caused injury to the plaintiff were acting as 
servants of the Railway Company or of Harris at the time when’ 
the accident happened. The jury found against the company and 
in favour of Harris The company then moved for a new trial 


MEWA. LAL and by order of the Court served notice of motion upon Harris. 





Weir, J. 


` The Queen’s Bench Division refused to grant a new trial, and the 
Company appealed to the Court of Appeal but did not serve 
notice on Harris The Court of Appeal ordered service on 
Harris and after hearing him, set aside the verdict in his favour, 
although the plaintiff had not asked for a new’trial as against 
him and had allowed the~time for doing so.to elapse. This 
decision followed and applied the practice at common law in 
England before the Judicature Act that if one defendant success- 
fully applied fora new trial the court would grant a new trial 
against all the defendants. A similar course was taken by the 
Court of Appeal in Ireland in Sandford v. Porter and Waine (`). 
-Porter was Waine’s solicitor. Acting as such, he had marked 
judgment against the plaintiff and proceeded to levy execution. 
The judgment was set aside and the plaintiff then sued Porter 
and Waine for damages for illegal seizure. At the trial the Judge 
who presided directed a verdict for Waine, and the jury found 
against Porter, moved for a new trial and served. notice of motion 
upon Waine. When the case came Before the Court of Appeal it 
held that there was a misdirection in favour of Waine and that 
although the plaintiff had not asked for a new trial against him, 
thé verdict in his favour should be set aside and a new trial 
should be ordered. In delivering judgment O’Connor, M. R. 
said :— f 

“I hold that the justice of this case is that the defendant, Waine, who 
wrongfully obtained a verdict at the trial and was the sole author of a 
miscarriage of justice to the serious prejudice of both the plaintiff and his 
co-defendant, should be remitted with them to the same position in which 
they were originally placed. In other words, both- verdicts should be 
set aside and there should be a new trial as between the plaintiff and both 
, the defgndants.”” 


“All the members of the court quoted and relied upon Purnell’s 
case. The difference between the two cases of course is that in 
Purnell’s case the action was against the defendants alternatively, 
whereas in the Irish case the defendants were sued as ‘joint 
wrongdoers. The next case in order of time is that of A. G. v. 
Simpson(?) which was quoted by a Full Bench of this Court in 
‘Rangam Lal v. Jhandu(*). That was a suit by the Attorney- 
General on behalf of the public for a declaration that the public 


' was- entitled to use a certain canal, which ran through the defend- 


ant’s lands and in which there wêre several locks belonging to ‘the 
defendant. The trial court held that the public was entitled to 


(1) [1912] 2 Ir. R., 551 (2) [1901] 2 Ch., 671 
(3) I. L. R., 34 All., 32 
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use the’ canal without paying tolls, but that the defendant was 
not bound to maintain and work the locks. The plaintiff appealed 
from the whole of the judgment except so much as declared that 
he was not bound to maintain and work the locks. The Court of 
Appeal varied the judgment by allowing the plaintiff reasonable 
tolls on boats passing through the canal when carrying merchandise 
or other goods ; but, although the plaintiff had not appealed from 
that part of the order which relieved him of any obligation to 
maintain and work the locks, the court declared that he was bound 
to do so, This decision was reversed by the House of Lords 
under the name of Simpson v. A. G.(1), but the jurisdiction of 
the Court of Appeal to alter part of the judgment, although no 
appeal against that part of it had been taken, was not questioned 
in the House of Lords. The next case is Huntly ( Marchioness 
of) v. Gaskell (?), in which a Judge of the King’s Bench Division 
struck out certain paragraphs from the plaintiff's writ on the 
ground that they were embarrassing and an abuse of the process 
of the Court. The plaintiff appealed, and the Court of Appeal 
struck out all the endorsements on the writ on the ground that the 
writ was an abuse of the process of the Court, but this was done 
without prejudice to the right of the plaintiff to bring a fresh 
suit. The last case is that of Rutherford v. Rutherford affirmed 
by the House of Lords und@r the name of Rutherford v. Richard- 
son(*). That was a wife’s petition for divorce, which was granted 
by the trial court. The adultery alleged and relied on at the 
trial was adultery on a single occasion with a lady who had ob- 
tained leave to intervene. She appealed and the Court of Appeal 
was satisfied that in fact she had not committed adultery at all 
with the respondent. The respondent had not appealed, being 
at the time confined during His Majesty’s pleasure as a criminal 
lunatic. The Court of Appeal*directed that the papers should be 
sent to the King’s Proctor, who appeared and contended before 
the Court of Appeal that the petition for divorce should be dis- 
missed on the ground that, since the Court of Appeal had found, 
not merely that the evidence against the intervener was inade- 
quate, but that, as a matter of positive fact, she had not committed 
adultery with the respondent, the respondent could not possibly 
have committed adultery with her, and so the decree nist could 
not be upheld. The petition for divorce was accordingly dis- 
missed and a decree for judicial separation was granted. The 
petitioner appealed to the House of Lordsy but the decision of the 
Court of Appeal was affirmed. ‘a 


These cases appear to us to show three things. (1) That 
the jurisdiction conferred by Order 58, rule 4 is undoubtedly very 
wide. (2) That the power (inthe words of the rule) “to, give 
any judgment or make any order, which ought to have been 
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made” and to do so eyen when the appeal is only from part of 
the decision of the court below, or when all the parties to the 
original proceedings are not parties to the appeal, will be exer- 
cised in England or Ireland in cases where, as was said by the 
Attorney-General in the course of his argumentin Rutherford v 
Rutherford (’) , “it is both logically and legally impossible” that the 
decision of the Court of Appeal can exist side by side with that 
part of the decree of the lower court from which there has not 
been an appeal or where the result of the conclusions at which 
a Court of Appeal has arrived affect the legal rights of the parties 
to the appeal in such a way as to demand a more extensive re- 
adjustment of those rights than that for which any of them had 
asked. (3) The fact that since the passing of the Judicature 
Act there are so few reported cases in which the Court of Appeal 
in England or in Ireland has exercised the jurisdiction conferred 
on those courts by that part of Order 58 rule 4 with which we 
are concerned shows that the jurisdiction is one which should be 
very sparingly exercised. We may add that the illustration to 
Order 41, rule 33 of the Civil Procedure Code appears to be 
founded upon the decision of the English Court of Appeal in 
Purnell's case already referred to. 3 


Order 41, rule 33 of the Code pf Civil Procedure empowers 
the court of appeal to interfere with a portion of the decree passed 
by the primary court against which no appeal or cross-objection 
has been preferred and is restricted to cases where without dis- 
turbing the grounds upon which the judgment of the trial court 
proceeds the appellate court considers that the decree should be 
modified in order to do justice to all the parties concerned includ- 
ing such as have not set the law in motion. If the appellant has 
failed to appeal from a portion of the decree which was against 
him or the respondent has not availed himself of his right to pre- 
fer a cross-objection the appellate court is empowered to readjust 
the rights of the parties before it where the ends of justice call 
for such an adjustment.- The powers conferred under this rule 
are very wide but they are to be resorted to with great care and 
‘circumspection and not as a matter of course but only where strong 
grounds exist for the exercise of such powers. 


The word “parties” in Order 41, rule 33 was not intended to 
connote persons other than those who had been arrayed as appel- 
lants or respondents-in the appeal. We must keep in view the 
entire scheme of Order 41. We must also consider the signifi- 
cance of the word “parties” in Order 41, rule 30 of the Code of 


‘Civil Procedure. Where one of the co-plaintiffs has failed to 


appeal from ‘the dismissal of his claim and the time allowed, by 
the law of limitation for the presentation of the appeal has expired, 


- the necessary: consequence is that an important substantive right 


(1) [1922] A. C., 144 . z 
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has accrued in favour of the defendant. The unsuccessful co- 
plaintiff is not a party to the appeal which has been preferred by 
the unsuccessful defendant against the successful co-plaintiff. 
The determination of his right, title or interest in the property is 
not necessary for the grant of proper or adequate relief to the 
parties actually before the appellate court. The law of limitation 
has completely run out against him and the decree against him 
has become final. He has not paid the necessary court-fee for 
an appeal on his behalf. In view of all these circumstances it 
would be extremely difficult to hold that the legislature could 
ever have intended to extend Order 41, rule 33 to a person so 
situated as the co-plaintiff who did not appeal. The latter rule 
evidently applied to cases where no adequate relief could be 
granted tothe appellant without allowing some consequential 
relief to the respondent even though the latter had not appealed 
or preferred a cross-objection. In Rangam Lal v. Jhandu(’) 
Richards, C. J. remarked that the court, in exercise of the powers 
conferred by Order 41, rule 33 should not lose sight of the other 
provision of the Code of Civil Procedure itself, nor of the Court 
Fees Act, nor of the law of limitation. He further observed that 
“the object of Order 41 rule 33 was manifestly to enable the 
court to do complete justice between the parties to the appeal. 
Where, for example, it is essential in order to grant a reliet to an 
appellant that some relief at the same time should be granted to 
the respondent, the court may grant relief to the latter even 
though he has not filed an appeal or preferred an objection. The 
case of Mohammad Khaleef Shirazi v. Less Tanneries Lyon- 
naises(*) has been relied on by the appellant, but unfortunately 
it is not exactly in point. In that case the plaintiff’s claim having 
been dismissed by the trial court, and the plaintiff having sub- 
mitted to the decree, the question arose whether the plaintiff 
was entitled to ask the Privy Council to grant him certain relief 
against the successful defendant, under Order 41, rule 33 of the 
Code of Civil Procedure. It was held by the Judicial Committee 
that to give effect to the plaintiff's contention would be practi- 
cally to allow an appeal to His Majesty in Council diréct from 
the decree of the trial Judge and that Order 41, rule 33 of the 
Code of Civil Procedure was not intended to apply to such an 
appeal. In the present case the co-plaintiff could have appealed 
to this Court directly. He failed todo so. There is nothing in 
Order 41, rule 33 to indicate that relief could be granted toa 
person who is not before the court and whose rights are not the 
subject-matter of enquiry in the appeal and wHose presence is not 
necessary for the final settlement of any dispute between the 
parties who are actually before theecourt, and_whose legal rights 
would not be in any way affected by any decision at which we 
might arrive after the hearing’ of this case. 
(1) I. L. R., 34 AIL, 32 (F. B.) z (2) 53 Ind. App., 84 
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In V. P. R. V. Chokallingam Chetty v. Seethai Ache(?) the 
question arose whether the plaintiff was entitled to add as res- 
pondent certain defendants in the original suit against whom the 
claim had been dismissed and no appeal preferred. Their Lord- 
ships pointed out that the appeal against such respondents was 
prima facte barred by limitation and the respondents were enti- 
tled to hold the decree in their favour which was a substantive 
right of a very valuable character of which they should not lightly 
be deprived. It could not- be said that such respondents were 
“interested in the result of the appeal” within the meaning 
of those words’ in Order 41, rule 20 of the Code of Civil Proce- 
dure. 


Musammat Mulia 1s not interested in the result of this appeal 
gua the determination of the rights of the contestants actually 
before us. If she were to be impleaded, the result would be that 
she could then put forward a claim in direct opposition to the 
right of Debidin on the one hand and to that of Mewa Lal the 
so-called son and heir of Chokhey deceased. Her claim against 
Debidin having been dismissed, the latter has, by the finality of 
the decree, secured a very important substantive right against 
Musammat Mulia, which ought not to be lightly disturbed. Even 
on the assumption that the word “parties” is of sufficient ampli- 
tude to include a party to the original suit who has not appealed 
within the statutory period, the presence of Musammat Mulia in 
the court of appeal is not necessary to grant consequential relief 
to the plaintiff or the defendant now before the court. She is 
sought to be introduced, not witha view to grant relief to 
the parties now before the court but with the object that the 
decree of the court below be reversed and discharged and a 
decree be substituted in her favour against the defendant res- 
pondent. 


Musammat Mulia is not entitled to make a grievance of the 
fact that she has been deprived of her rights to the property of 
Chokhey which she undoubtedly has under the Hindu law. She 
deliberaéely came into court with an untrue story, when, in her 
first application for substitution of names, she set up Mewa Lal 
as the son of Chokhey. When she was forced to abandon that 
position, she put forward the plea that, according to a custom 
prevailing amongst the chamars, a step-son is entitled to succeed 
to the estate of the step-father. It is to be remembered that 
Musammat Mulia is not a purdahknashin lady and is not hampered 
by the disabilities peculiar to ladies of the purdah. Throughout 
the trial she acted as the guardian of her son Mewa Lal and she 
pleaded the custom already referred to whereby Mewa Lal, and 
not she, was heir to-the estate of Chokhey. 


She in fact does not appear to have ever cared to fight for the 
(1) [1928] 26 A. L. J. R., 371 (P. C.) 
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property for herself, and the real object of her suit was to install 
her son Mewa Lal in place of Ishwaridas to which he had not-the 
shadow of a claim. 


In view of all these circumstances, we do not think that we 
should be justified in passing a decree in favour of Musammat 
Mulia cven Jf it were lawful to do so under Order 41, rule 33 of 
the Civil Procedure Code. 


We accordingly allow the appeal, set aside the decree of the 
court below and dismiss the plaintiff’s suit. In view of the fact 
that both the parties had freely engineered false evidence we 
direct that they should bear their own costs both here and hereto- 
fore 

Appeal allowed 
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Canal and Drainage Act (VII of 1873), secs. 8, 67—Jurisdttion 
of Civil Courts to award damages Damages—Action for, when 
maintainable—Works of public EI to private property 
- Owing to negligence. 


Where the Canal Department, acting under the authority of 
Government and with a view to protecting the canal, diverted the 
course of a stream, near which plauintiff’s lands lay, by carrying 
ıt through a super-bridge and embankments and for about 
half a century silt was removed periodically in order to protect 
the- neighbouring lands against possible overflow of water but 
despite the fact that in 1884 experts warned the canal authorities 
that the neighbouring lands were exposed to the risk of being 
flooded owing to anticipated deposit of silt, the practice of 
removing ıt was discontinued on the ground that “‘it entailed 
expense and was unnecessary for their own purposes ” with 
the result that within a few years the water of the stream 
overflowed its bank causing injury to plaintiffs’ crops, eld, 
that the abandonment of the practice of removing silt from 
time to tıme amounted to ‘unreasonable conduct or negligence”? 
is and therefore the plaintiffs were entitled to damages from the 

canal authorities and such damages wee referable to the 
breach of an obligation arising independently of the Act, and 
incurred long before it was passed. 


The Civil Courts had jurisdiction to entertain the suit and 
award compensation resulting fom the bieach of such obliga- 
tion. 
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Council, I. L. R., 28 Mad., 72 at 78, followed. Crocknell x, The. 

Mayor and Corporation of Thetford, L. R., Common Law Series, 

Vol. IV, 629, Dand Geddis v. Proprietors of the Bann Reservoir, 

L. R., A C., Vol. IIT, 430 and Bligh v. Rathangan River 

Drainage District Board, [1898] Irish Reports, Vol. II, 20s, 

referred to. 

SECOND APPEAL from a decree of BABU SHANKAR LAL, 

Additional Subordinate Judge of Saharanpur, confirming a decree 
of BABU SHEO NARAIN, Munsif. 


Uma Shanker Bajpai, for the appellant. 
R. C. Ghatak, for the respondent. 
The judgment of the Court was delivered by 


KENDALL, J.—This and the connected appeals Nos. 2055- 
2065 of 1925 and 2109 of 1925 arise out of six suits brought 
by plaintiffs, who were non-occupancy tenants in the district of 
Saharanpur, for damages against the defendant, the Secretary 
of State for India in Council, and for injunction. The suits have 
been decreed by the courts below for varying amounts of damages, 
but the relief of injunction has been disallowed. The defendant 
preferred these second appeals. The plaintiffs have acquiesced 
in that part of the decree which dismissed their claim to 
injunction. . 

The circumstances which led to the institution of the afore 
said suits are these :—The Gangetic canal was made by Govern- 
ment in 1860 or thereabout. At a certain point near Saharanpur 
it crossed the bed of a torrent of rain water, called Rao Pathri, 
descending from the mountainous regions in the vicinity. To 
prevent the stream “and the canal intersecting each other and 
the resulting damage to the canal works, a super-bridge was 
constructed to let the stream pass across the canal and thence 
to flow on in a certain direction. .To achieve this end the 
stream had- to be diverted from its old bed at a point further 
up, at some distance from its junction with the canal. This 
was necessary, apparently because the’ place where the canal 
intersected the old bed of the stream was deltaic, and the 
passage of water over the super-bridge at that place would have 
been difficult to control. Across the canal where the stream 
left the super-bridge as on the super-bridge itself embankments 
were constructed on either side to prevent the overflow of. 
water and to avoid the submergence of neighbouring lands. For 
this device to be successful the silt, which would in course of 
time raise the level of the bed of the stream, specially along 
the super-bridge, reducing the height of embankments from such 
bed, should be periodically removed. It was alleged by the 
plaintiffs-respondents that this device was meant to protect the 
neighbouring lands against possible overflow of water but it 
was maintained on behalf of the defendant that it was for their 
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Own purposes that the embankments had been erected and silt CIVIL 
was removed from time to time. But whether the main object 1928 
was one or the other, it is not disputed that as long as the — 
arrangement referred to lasted the lands in the neighbourhood Seg 
were not overflowed. It is not material whether the resultant jo INDIA 
protection was only incidental, or whether it was the primary IN COUNCIL 
pbject of the construction of the embankments and of the AL ADIN 
periodical removal of the silt. It has been found as a fact aati 
that silt used to be removed, by the Canal Department when- Kendall, J. 
ever it was found necessary to do so up to the year 1917, 

when the practice was discontinued, and in the course of a 

few years the deposit of silt was so great that the water of 

the stream overflowed its bank and passed on the plaintiff’s 

lands which were on a lower level, causing injury to their crops 

in 1922. The suits in question were brought by tenants, who 

are respondents here, and who were adversely affected by the 

overflow of .water, for damages against the defendant, the 

Secretary of State, on the allegation that the injury complained 

of was the direct consequence of the failure of the Canal 
Department to. so control the stream by removal of silt deposit 

as to allow the stream to flow in its channel instead of cutting 

through the plaintiff’s lands. 


The defendant’s appeals have been pressed on three grounds, 
namely :— 


I. That the civil court has no jurisdiction to award the 
compensation claimed. 


2. That the defendant-appellant was not responsible to re- 
move the silt or to take any other step to prevent 
the passage of water on to the plaintiff’s lands in the 
ordinary course of nature, and that the loss, if 
any, suffered by the eee is the outcome of 
vis major. - 


3. That the -plaintiff tenants bne obtained ordinary 
tenancy leases in respect of the lands damaged after 
1917, with their eyes open, cannot claim damages for ° 
what they could have easily anticipated. 


As regards the question of jurisdiction, certain provisions 
of the Canal and Drainage Act (VIII of 1873) are relied on 
as ousting the jurisdiction of the civil court. Section 67 runs 
‘as follows :— 

“ Except where, herein otherwise provided, all claims against Govern- 
ment in respect of anything done under this Act may be tried by the 
civil courts; but no such court ghall in any case pass an order as to 
the supply of canal water to any crop sown or growing at the time of 
such order, ” - 

Unless some other provision of this or any other enactment 
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can be found to negative the jurisdiction of the civil court, the 
general rule laid down in section 67 must prevail. The only 
provision which is said to bar the jurisdiction of the civil court 
is section 8 of the same Act, the relevant part of which is as 
follows :— 

“8. No compensation shall be awarded for any damage caused by 

(a) stoppage or dimunition of percolation or floods, 


(6) © xi oe 

(c) os ae 

(d)- : : 

But compensation may be awarded i in respect of the following matters — ~ 
(e) oe oe ae 

4), ee oe “ge 

(2) b we ʻe 

(4) . : oe 


(i) Any other substantial damage not falling under any of the above - 


clauses (a) (4) (c) or (d) and caused by the exercise of the 
powers conferred by this Act, which is -incapable of being as- 
čertained and estimated at the time of awarding such compen- 
sation. 7 

Section 9 provides for limitation as to such claims. 


Section 10 relates to enquiry te be made by the Collector who 
is to determine and award compensation. 

These provisions do not expressly or by necessary implication 
exclude the jurisdiction. of the civil courtin the present suits. 
Section 8 (æ) obviously refers to cases where a person entitled 
to the supply of water for irrigation has been wholly or partly 


-deprived of it. Clause (z) is no doubt general, but can only 


apply to damages claimed for an act done by an officer iz the 
exercise of his powers conferred by the Act. The Secretary of 
State or his..officers have done no act in the exercise of powers 
“conferred by this Act’’, which resulted in damage to the 


.plaintiffs and for which compensation can be awarded by 


the Collector in the manner provided for. Such powers are to be 
found in part III of the Act, section 14 ež seq. The claim to 
damages in these cases arises out of the omission of the Canal, 
Department to do what, it is said, they were under a continuing 
obligation to do in consequence of the action of the Government 
in diverting the course of Rao Pathri and taking it through the 
super-bridge and the embankments. To decide the question of 
jurisdiction ıt has of course to be assumed that the plaintiffs’ 
case is well-founded as regards its merits. If the plaintiffs are 
entitled to damages for the act of the defendant in not removing 
the silt and for not taking any other appropriate step to prevent 
the injury to their property by the overflow of water in directions, 
other than the one marked out for it, such damages are referable. 
to the breach of an obligation arising independently of the Act 
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and incurred long before it was passed. The plea as to juris- 
diction has no force and was rightly ignored by the courts below. 

The next question of importance is whether the defendant is 
liable to compensate the plaintiffs for loss suffered by the latter 
in consequence of, the water of ‘Rao Pathri flowing on to the 
plaintiffs’ lands which lie to the right of the stream below the 
super-bridge. The present situation is thus described by the 
Court of first instance who inspected the locality :— 

“ I inspected the locality and the position has now become thus that 
even the slightest flow causes the water to flow towards the plaintiffs’ 
lands. The water cannot at all go towards and along its former channel. 
The loss to the plaintiffs cannot be said to be due to any abnormal flow. ” 


It appears that the matter had attracted the attention of the 
Canal authorities some time in 1884 and the expert advice then 
given as against the manner in which it was prepared to control 
the stream, and apprehensions were then entertained that the 
neighbouring lands were exposed to the risk of being flooded 
owing to the anticipated deposit of silt. To obtain permanent 
security an alternative scheme was suggested by more than one 
engineer, which was, however, not adopted, apparently on the 
score of economy. The periodical removal of silt prevented 
untoward results happening in that neighbourhood till 1917, when 
the Canal authorities seem to have taken a different view of 
their responsibilities, and the practice of removing silt, which 
entailed expense and which was unnecessary for their own pur- 
poses, was discontinued. A few years later matters were brought 
to a head, when in 1922 the plaintiffs’ crops were damaged by 
the flow of water from the stream below the canal crossing. 

It is argued for the appellant that on the facts as stated no 
action for damages is maintainable against what is said to be an 
act of State. Reliance is placed on Halsbury’s Laws of England, 
Vol 1, p. 14, paragraph 16, where the following rule has been 
deduced from English cases :— 

“ There are also a number of cases in which the legislature in authoris- 


ing the construction and carrying on all works (especially wotks of public . 


utility) necessarily interfere with the existing rights of individuals. 
Where an ‘act of Parliament authorises the use or the doing of a parti- 
cular thing and the thing is used or done for the authorised purpose, 
any damage resulting therefrom and not due to the negligence or unreason- 
able conduct is damnum absque injuria and.no agtion will lie therefor,” 


In the first place, there is no act of the legislature specifically 
relating to the stream Rao Pathri and ensuring immunity from 
consequences of the omission complained of in these cases. - On 
the contrary, the Indian Statute book abounds in provisions for 
compensation for injury to private property resulting from the 
execution of works of public utility. In the second place, it 
cannot be held that the damage resulting from the inaction of 
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the Canal Department was not due to “unreasonable conduct 
1928 or negligence”. The abandoning of the practice of removing 
— silt from time to’ time, which continued for nearly half a cen- 
SECRETARY tury, with no other precaution being substituted therefor, cannot 
‘FOR InDia be described otherwise than as “unreasonable”, especially in view 
-IN CoUNCIL of the note of warning that had been sounded by certain experts 
Attapin @lluded to before. The rule has been elaborately statéd by 
as Subrahmani Ayyar, J., in Sankaravadivelu Pillai v. Secretary of 
Kendall, J. State for India in Council (+), where he observes : 

“The law with reference to liability of such persons was considered in 
Canadian Pacific Ry. Co. v, Parke, L. R. (1899) A. C., 535, where the lead 
ing authorities on the point were referred to and explained by Lord Watson 
who delivered the opinion of the Judicial Committee. The cardinal rules 
deducible from them may be formulated thus :— 7 

(i) Wherever, according to the sound construction ofa statute, the 
legislature has authorised a person to make a particular use of 
property and the authority given is in the strict sense of the law 
permissive merely and not zmperatrve, the legislature must be 
held to have intended that the use sanctioned is not to be in pre- 
judice of the common law right of others. 

(di) But where the authority given is imperative the person so autho- 
rised incurs no responsibility, howevermuch injury he may cause 
; to another, so long as he is not convicted of negligence. 

(iit) The burden lies on those who seek to establish that the legisla- 
ture intended to take away the private right of individuals to 
show that by express words or necessary implication such an 
intention appears. : 

The task of arriving at a conclusion as to the permissive or imperative 
character of an authority in a given case being by no means free from any 
difficulty even where it depends solely on the words ofa Statute, that 
must obviously be the more so where the conclusion has to be arrived at. 

; with reference to unrecorded custom and practice very rarely brought up 
for discussion and decision before courts and with reference to which only 

_ the rights and obligations of the State in this country in regard to public 

„irrigation have to'be postulated.” 


‘No authority derived from any legislative enactment can be 
. cited to warrant the course adopted by the Canal Department, 
which is obviously detrimental to the interest of persons owning 
-.or occupying land within the area likely to be affected by the 
action of Rao Pathri below the canal crossing where the stream 
. has been practically let loose to flow in any direction and in 
„any number.of smaller streams. The Government have undoubt- 
-edly the right to alter the course of a stream, but in so doing it 
. cannot countenance injury to private property to avoid expense or 
„inconvenience to its officers. The case above referred to is prac- 
‘tically on all fours with the oné that has to be decided in these 
- (1) I. L. R., 28 Mad., 72 at 78 _ 
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appeals. There a “calingula” was constructed in 1882 “by CIVIL 
Government for the purpose of reducing the flow of water into a 1928 
tank through a channel. The necessary effect of the “calingula” — 
would have been to cause the water diverted from the channel SECRETARY 
S a ie ; OF STATE 
to flood the plaintiffs’ land. To obviate this, a small drainage ror INDIA 
channel was formed by Government to carry off the surplus IN GOUNCIL 
water. Plaintiffs contended that the drainage channel was not 
sufficient to carry off the water and that the water which flowed 
over the “calingula” stagnated on their lands and made them ¢ndall, J. 
unfit for cultivation. They prayed for -a mandatory injunction 
directing that the ‘calingula’ be blocked up. 


It was held that they were entitled to the relief claimed. 
Government have the right to distribute the water of Government 
channels for the benefit of the public, subject to the rights of a 
ryotwari Jandholder, to whom water has been supplied by Govern- 
ment, to continue to receive such supply as is sufficient for his 
accustomed requirements. But the rights of Government, in 
connection with the distribution of water, do not include a right 
to flood a man’s land because, in the opinion of Government, the 
erection of a work which has this effect is desirable in connection 
with the general distribution of water for the public benefit. The 
fact that the opening of the ‘ calingula’ was necessary for the 
protection of the tank and the fact that there was no negligence 
in the construction of the ‘ calingula’ so far as the ‘ calingula’ was 
concerned, did not deprive the plaintiffs of their right to have 
their property protected. 


v, 
ALLADIN 





£ 
The learned Government Advocate on behalf of the appellants 
has referred us to a well-known English case which at first sight 
appears to favour his argument. In Cracknell v. The Mayor and 
Corporation of Thetford (+) the defendants were empowered by 
an Act of Parliament to render navigable a certain river, and in 
the exercise of their power under the Act they erected staunches 
in the river, and the result-of-these combined with the natural 
growth of weeds in the river and the accumulation of silt against 
the staunches was that the river overflowed its banks and damaged 
the plaintiff’s land. It was held that there was no obligation on 
the defendants to cut the weeds or remove the silt unless it was 
necessary. to do so for the benefit of navigation. This has been 
pointed to asa parallel case to the present one. There was 
however one important consideration there which does not appear 
from the head-note in the printed report and that was that 
the defendants were not invested by the Act with any power 
for draining or for maintaining the flow of water except for the 
purpose of navigation. In fact.t’ was pointed out that if the 
defendants had done any act on the soil for any other purpose 
than that of improving the navigation they might have been 
(1) L.R., Common Law Series,- Vol. IV, 629 
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guilty of trespass, and further that the removal of the accumula- 
tion, though it might have been injurious to one landholder, might 
have been beneficial to another. In short, whereas the defendants 
had every right, and in fact were bound, to- erect the staunches 
under the provisions of the Act they had no right to remove 
the weeds or the silt, and they could not therefore be held to 
have been negligent or to be liable for damages on account of 
their omission to do so. That decision was dated 1869 and has 
constantly been referred to in the English decisions of later date. 
In the case of David Geddis v. Proprietors of the Bann Reser- 
voiy(*) the facts were not dissimilar to those of the present case. 
The defendants were invested by statute with certain powers 
for the purpose of securing a regular and proper supply of water 
to some mills. They erected a reservoir in accordance with their 
powers, and collected the waters of various streams and sent 
them through the channel of the river M to supply another river 
B, all of which they were entitled todo under the Act. Aftera 
time’ they neglected to cleanse the channel of the river M so 
that at times it overflowed its banks and damaged the land of 
the adjoining proprietors. In the course of hearing, the case of 
Cracknell v. The Mayor and Corporation of Thetford was relied 
on by the defendants. It was argued for the plaintiffs that there 
was an obligation cast upon the défendants, whether under the 
express provisions of the Act or not. In distinguishing the case 
from Cracknell v. The Mayor and Corporation of T, het ford, Lord 
Hatherly remarked that the respondents (defendants) * 
“have the power to execute a work of this description and to make , 
channels and cuts, and not only so but they have also the power to widen 
and deepen cuts and water courses. Having that power, and having the 
“power to use those water courses to communicate between the reservoir 
and river Bann, they have chosen to exercise. that powerin a manner 
injurious to the plaintiff owing to their not having seen in the first 
instance the necessity of making provision for the additional quantities 
. of water that would be sent down and at the varying periods in which 
they would be sent down” 
. and a little further on his Lordship added that persons in_ the 
posinan of the defendants 
“should use every precaution by the exercise either of their powers 
` created by the Act of Parliament itself or of their common’ law powers 
to prevent damage and injury being done to others through whose pro- 
perties the works or Operations are to be carried on, and .to avoid sub- 
jecting them to consequences which they were not bound to anticipate 
from the Act of Parliament, seeing that.the Act also enabled the parties 
who had the power to do so to prevent the mischief. ii 


` If, we apply the same prinĉiples to the present case we find 
that although the Canal Department yet may have been cm- 
(1) L.R.,A.C., Vol. ITI, 430 : 
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powered to concentrate the water in the delta and to carry them 
over the canal by the super-bridge, if that was necessary for the 
protection of the canal, when they failed to repáir the embank- 
ments which they had constructed to the south of the canal, 
they undoubtedly failed to do something which they bad the 
power to do, and which would have prevented injury to the 
plaintiffs. A very similar case of a later date—Bligh v Rathan- 
gan River Drainage District Board (+)—is perhaps an even closer 
parallel to the present case. In this the defendants were held 
liable, and Sir-P. O’Brien, L. C. J, remarked: 
“If by a reasonable exercise of their powers under the statute they 
(defendants) could have prevented the damage complained of, and, by 
reason of their neglect in putting these powers into operation, the dam- 
age arose, they are responsible. In that case they cannot justify under 
the statute.” 


The Jast case to which-we shall refer is that of Lagan Navi- 
gation Company v. Lambeth Bleaching, Dyeing and Furnishing 
Company Limited. The Navigation Company were required 
by a Local Act to keep the navigation and locks etc. of a 
canalised river in an efficient state for traffic, and in 1912 they 
raised the coping on both sides of one of their locks and the 
backs behind it to prevent ethe locks from being flooded. The 


_ result was that the land of the Bleaching Company was flooded 


and they cut away a portion of the bank to allow the water to 
escape. It was held that the Navigation Company in construct- 
ing works in the exercise of the statutory powers for the protec- 


tion of their navigation were not liable for the flooding of the” 


respondent’s land. In re-stating the principles laid down in the 

cases of Geddis v. Proprietors of the Bann Reservoir and Bligh 

v. Rethangan River Drainage District Board, Lord Atkinson 
remarked: ‘ 

“These cases establish, I think, the principle thatif a man ora public 

body have statutory powers which he or they may at will exercise in a 


manner hurtful to third parties or in a manner innocuous to third parties, 

that man or body will be held to be guilty of negligence ifthe chooses 

or they choose the former mode of exercising his or their powers and not 
the latter, both being available to him or them.” 

His Lordship goes on to point out that in the two cases 
named the defendants had an option as to which of the two 
methods they would choose-in the exercise of the statutory powers 
they possessed, and they chose the method which caused damage 
to a third party. In the case under appeal before their Lordships 
however the Navigation Company either had to erect the banks 


to protect their own lands from keing flooded and to secure that 
_ the navigation of the lock -should not be interfered with or imped- 


ed, or to utterly disregard the obligations imposed on them by 
< (1) [1898] Irish Reports, Vol. II, 205 
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the statutes from which they derived their powers. They had 
therefore no choice and were not liable to damages. It may be 
added that in the case of Cracknell v. The Mayor and Corporation 
of Thetford the position appears to have been the same asin 
this last case. 


These then are the principal authorities of the English Law 
on the questions that arise in the present case. There can be no 
doubt that the canal authorities had the option either of main- 
taining the bank and clearing the silt or of neglecting’to do so, 
and they chose the latter; and the English decisions afford no 
support to the contention of the appellants. 


The third ground was not taken in the written statement, 
or in the grounds of appeal either in this Court or in the lower 
appellate court, but it appears to have been argued ‘before the 
lower appellate court. It does not appear to us to have any 
force. When the tenants took their leases the appellant—the 
Canal Department—was under an obligation to keep up the em- 
bankment and to clear the channel. The tenants therefore had 
every right to believe that the Canal Department would fulfil 
their obligation. It has not been suggested -that the land was 
damaged before the tenants took their leases. In the circumstan- 
ces of the case and in view of the facts already stated the con- 
clusion arrived at by the courts below was justified. These_, 
appeals therefore fail and are dismissed with costs. 


Appeal dismissed 


RAM KISHUN (Plaintiff) í 
2 VEVSUS 
LALTA SINGH AND OTHERS (Defendants) * 


Civil Procedure Code, sections 47, 145—Surety not a party—Section 47 
not applicable—Decree executable as against surety—Orders made 
during execution proceedings—How far binding on surety. 


A surety as such is not a party to the suit and section 47 of 
the Code of Civil Procedure does not apply to him. But under 
section 145 of the Code a decree can be executed against the 
surety and he is bound to take all objections to the validity or 
propriety of the.execution proceedings at the proper time and 
any order passed in the course of such execution proceedings 
or an order confirming the sale held on such execution proceed- 
ing is binding on the surety and cannot be challenged by an 
independent suit. Under an unregistered security bond the 
plaintiff purported to beconfe surety for the performance of an 
order by the judgment-debtor and the deed provided that in 
case of default, the decree-holder might realize his money from 

* F. A. No. 188 of 1925 
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a sale of the-property hypothecated under the deed and, if sale 
proceeds proved insufficient, from the other property of the 
surety. The decree-holder having applied for execution against 
the surety by sale of the hypothecated property, the Amin 
reported that the hypothecated property did not belong to the 
surety. Thereupon the decree-holder attached other property 
of the surety which was ultimately sold. The suréty, though 
he had notice of the orders of attachment and other orders 
made in the course of execution proceedings, never intervened 
but only applied, after the salé had been held, to have it set 
aside under Order 21, rule go. His application was dismissed 
and the sale was confirmed. He then instituted the present 
suit for a declaration that the entire sale proceedings were 
invalid inasmuch as the court had no jurisdiction to sell any 
other property till the property hypothecated had actually been 
sold. Held, that orders made were within the jurisdiction of 
the execution court and were binding on the plaintiff and the 
sale could not be set aside. Raj Raghubar v. Jai Inder Bahe- 
dur Singh, I. L. R., 47 All., 48, referred to. 

FIRST APPEAL from a decree of BABU KASHI NATH, Addi- 

tional Subordinate Judge of Cawnpore. 
Iqbal Ahmad, B. Malik and R. C. Ghatak, for the appellant. 
Kailas Nath Katju, Shambhu Nath Seth and Jagdish Behari 
Lal, for the respondents. ° , 
The following judgments were delivered :— 


SULAIMAN, A. C. J.—This is a plaintiff’s appeal arising out 
of a suit for a declaration that a certain house is not liable to be 
attached and sold in certain execution proceedings, and for a 
perpetual injunction réstraining the principal defendants from 
taking any such proceedings. 


It appears that one Murtaza Khan obtained a decree for sale 
against Bandhan. In execution of the decree the mortgaged pro- 
perty was sold and purchased by Lalta Singh, defendant No r. 
This defendant deposited the money in court and Murtaza Khan 
withdrew the amount. Subsequently a minor, Ram Prasad, brought 
a suit for setting aside the sale, and’ got it held that the property 


did not belong to Bandhan. That judgment was affirmed on ` 


appeal. The property having gone out of the auction-purchaser’s 
possession he applied for a refund of the amount of the purchase 
money. Murtaza Khan filed some objections but they were dis- 
allowed and he was ordered to repay it., While a revision on 
behalf of Murtaza Khan was pending, he obtained a postponement 
of the execution on the present plaintiff, Ram Kishun, standing 
as surety for the payment of the amount. Ram Kishun filed an 
unregistered security bond purporting to hypothecate another 
house. The deed further contained a covenant: 

“if the entire decree money cannot be recovered from the said property, 

I and my lawful representatives shall be liable for payment of the amount 

due.” j 
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The revision was ultimately dismissed. Lalta Singh first tried 
to get the house, included in the security bond, sold. A warrant ` 
of attachment was issued but the Amin reported that the bound- 
aries did not tally, and that the person in actual occupation of 
the house claimed that it did not belong to Ram Kishun. After 
this the decree-holder applied on the 18th of March, 1924 that 
the surety had deceived the court and that the house, purporting 
to have been hypothecated, did not belong to him, and prayed 
that the court might order realisation of the decretal money from 
the surety personally. 


The court ordered a warrant to issue for the arrest of the 
surety. Several attempts were made but they all proved infructu- 
ous. In May, 1924 the court ordered the attachment of the 
house now in dispute. A copy of the order was duly served on 
the surety and attachment was effected. He did not appear to- 
contest the order. The decree-holder then deposited expenses for 
sale, and notice under Order 21, rule 66 was issued to the surety 
for the purpose of drawing up the sale proclamation. Though 
it was duly served on him, he did not again appear, and his house 
was sold at auction. On the 20th of August, 1924 he filed an 
application purporting to be under Order 21, rule 90, for setting 
aside the sale on the ground that the decree-holder, without 
having taken any steps to get the property hypothecated sold, 
was not entitled to get the other property of the surety sold. 
Subsequently, on the 26th of August, 1924, he filed an appli- 
cation purporting to be under section 47 of the Civil Procedure 
Code for setting aside the sale on the same ground. While these 
applications were pending, the present suit for declaration was | 
instituted on the 22nd of September, 1924. Then on the 29th 
of September, 1924 Ram Kishun’s vakils stated before the court 
that they had no-objection to the confirmation of the sale as they 
had filed a separate suit. The. objections were accordmgly dis- 
missed and the sale was confirmed. Ultimately an appeal from 
that order was also dismissed by the District Judge. 


In the’reliefs claimed in the present suit there is no express 
prayer for setting aside the sale although the sale had. taken place 
before the suit was instituted. But there can be no doubt that 
the object of the suit is substantially to avoid the sale. 


The main point urged on behalf of the plaintiff is that there 
was no personal liability of the surety to pay the money so long 
as it was not impossible to recover the amount from the property 
covered by the security bond. 


Section 47 of the Civil Procedure Code cannot in terms apply 
to a surety. It applies to partieS to the suit and their represent- 
atives. The surety was no party to the suit at all and came on 
the scene long after the decree was passed. Indeed he appeared 
when a dispute arose between the auction-purchaser and the 
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decree-holder. The application of the surety did not come strictly 
under section 47. $ 


No doubt section 145 provides that when a person has become 
liable as a surety, the decree may be executed against him to the 
extent to which he has rendered himself personally liable in the 
manner provided for the execution of decrees, but although the 
procedure for the execution is the same, it does not follow that 
he is deemed to be a party to the suit itself. The provision in 
the section which says that he shall for the purposes of the appeal 
be deemed a party within the meaning of section 47, shows 
clearly that he is not a party to the suit, although he is of course 
a party to that particular proceeding in the original court, and 
for purposes of appeal only he is deemed to be a party to the 
suit itself. But the effect of this section is not to make sec- 
tion 47 wholly applicable to a surety. 


In the case of Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (*) their Lordships of the Privy Council remarked that 
sections 47 and 144 apply only to the parties or the representatives 
of the original parties and do not apply to sureties. 


See also the cases of Srinibash Prasad Singh v. Kesho Prasad 
Singh (*) and Ramanathan Pillaiv. Doraiswami Aiyangar È). 


It is thus clear that when no execution is being sought 
against a surety, he cannot be considered a party to the suit. It 
is also clear that if he executed a valid hypothecation bond as 
security, the charge could be enforced by a separate suit. 


In the present case however no separate suit to enforce a 
charge could have been instituted. The security bond was an 
unregistered document and did not create a valid hypothecation. 
Furthermore, like the case before their Lordships of the Privy 
Council—Raj Raghubar Singh v. Jai Indra Bahadur Singh (*)— 
the bond before us does not hypothecate the property to any 
named mortgagee nor even to any officer of the court. Neither 
the decree-holder in his own right, nor as an assignee from an 
officer of the court, could have in a separate suit availed himself 
of the supposed security as the deed did not bind the surety 
to any such person. The only way to enforce the unquestioned 
_ liability against the surety was by way of an order of the court 
against the surety that the money be realised by sale of his pro- 
perty. Iam doubtful if in the case of an unregistered deed the 
court could have directed the sale of thé property as if it were 
a charge. Iam inclined to think that it would have had to 
attach the property mentioned in the security bond. But there 

can be no doubt that the court had ample jurisdiction to enforce 


(1) LL. R., 42 All., 158 at 166 
(2) I.L.R., 38 Cal., 754 at 766 
(3) I. L. R., 43 Mad., 325 at 328 
(4) I. L. R., 42 AIL, 158 at 167 
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the liability of the surety in an effective manner. The court 
did order execution to issue. It attached the surety’s property. 
It ordered the sale to take place. The surety did not choose to 
come and represent to the court that the property should not 
be attached or sold. I am of opinion that if he wished to object 
to the execution proceedings against him, he ought to have 
appeared and shown cause. 


The court was in no sense acting without jurisdiction. In 
the face of the Amin’s report, and in the absence of the surety, 
the court assumed that the decretal amount could not be recover- 
ed from the property mentioned in the security bond. The 
court had to decide this question, and even if it erred in its 
decision, it would still have jurisdiction to proceed with the execu- 
tion. The surety does not deny his liability to pay the money. 
His only complaint is that the court should have proceeded 
against the property mentioned in the security bond and not the 
property which has been sold. At best his objection is¢hat the 
attachment of the second property was improper. This plea is 
based on the ground that the court erred in holding that the 


-amount could not be recovered from the” secured property. 


Putting the case at its highest in favour of the surety, the court 
only committed an error of judgment which would be a mere 
irregularity in thé execution proceedings. An order passed 
against him by a competent court even though in pursuance of 
some irregularity, is not a nullity but is binding upon him. He 
cannot have it set aside by another court in a separate suit. 


No doubt his complaint that the court should not attach the 
other property did not fall under Order 21, rule 90 for that 
tule is confined to a material irregularity or fraud in publishing 
or conducting the sale. . He did raise the point in both his appli- 
cations dated the 20th of August and the 26th of August, 1924, 
and that point was decided against him by the execution court 
and the appellate court. Indecd his legal advisers thought it 
best not to press the objections at all. That rule undoubtedly 
applies to.cases of irregularity or fraud covered by rules 89, 90 
and oI. 


If Order 21, rule 92, sub-clause (3) were taken literally, no 
suit would ever lie to set aside an order confirming a sale- where 
any application- under rules 89, 90 or gt has been disallowed or 
not made at all. Iam inclined to think that this rule cannot be 
understood in that wide and comprehensive sense. When the 
decree itself is being attacked on account of want of jurisdiction, 
or even on account of fraud, undue influence or coercion, as 
distinct from any irregularity or, fraud in the sale, I think a 
separate suit undoubtedly lies. 


It does not however follow that, where it was open to the 
surety to raise objections to the attachment of his property be- 
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fore the court lawfully seized of the matter, and he has failed 
to raise such objections, or his objections have been disallowed, 
the salé which is effected under the order of such court is liable 
to be set asidé in a separate suit, even though a third party has 
purchased the property at auction. 


Section 11 of the Civil Procedure Code which embodies the 
principle of ves judicata, applies strictly to two separate suits, 
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but it has been held that that section is not exhaustive, but the ase 


principle underlying it applies to orders passed in execution in 
the same suit. 


I. Ram Kirpal Shukul v. Mt. Rup Kuari (1), Ram Kirpal 
v. Rup Kuari(’), Mungul Pershad Dichit v. Grija Kant Lahiri 
Chawdhry (*), Mungul Pershad Dichit v. Grija Kant Lahiri (*) 
and Raja of Ramnad v. Velusami Tewar (°). 


A judgmentdebtor is defined in section 2, sub-clause (10) 
as any person against whom a decree has been passed or an 
order capable of execution has been made. By virtue of sec- 
tion 145, when an order for execution is made against a surety, 
he certainly becomes a judgment-debtor and the proceedings 
taken against him are in the nature of execution proceedings. 


If an order in execution is passed without jurisdiction, it can 
not be impugned in proceedings under rule go, and the confirma- 
tion of the sale may not be an absolute bar. But here it is a 
case not of want of jurisdiction but of mere irregularity, and the 
orders passed’ against the surety by a competent court must be 
deemed to be final. 


I am, therefore, of opinion that he is bound by the order 
passed against him for issue of execution for attachment and the 
confirmation of the sale, and it is not opento him to go behind 
them and impugn them in a separate suit. 


I would, therefore, dismiss the appeal. 


KING, J.—I agree that the dppeal should be dismissed. The 
plaintiff- appellant sued for a declaration that a certain house 
could not be attached and sold in execution of a certain decree, 
and for a perpetual injunction restraining the defendants from 
taking any proceedings against the house in execution of the 
decree. In view of the fact that the house had been not merely 
attached, but even sold, long before the institution of the suit, 
it would ‘have been futile to grant the injunction. The plaintiff 
was not entitled to claim a mere declaration in the terms prayed 
without asking for the consequential relief that the sale be set 
aside. I think the court would have been justified in refusing 
relief on these grounds afone. The plaintiff had not suffered any 
injustice in being compelled to discharge a liability which he 

(1) 11 Ind. App., 37 (2) 1. L. R.,6 All., 269 (3) 8 Ind. App., 123 
(4) LL R,7 Cal., 51 (5) 48 Ind. App., 45 
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voluntarily undertook. 


The appeal does, however, raise some difficult questions of 
law. The first point is whether the execution court was lawfully 
empowered to sell the house in suit without having first attempt- 
ed to sell the hypothecated house. 


The security bond purported to hypothecate a house 
No. 103-288 as security for the decree money. The surety under- 
took a personal liability for the said sum in case it could not be re- 
covered from the hypothecated property. This. bond could not 
be enforced by a mortgage suit for several reasons. The bond 
was unregistered, and therefore did not serve to create a mort- 
gage. I think it could not even be held to create a charge. In 
any case it did not purport to create a mortgage or charge in 
favour of any specified person. Soevenif it were not totally 
ineffective for want of registration, it could only be enforced by 
the court making an order for the sale of the property unless 
the surety pays the decree money. See Raj Raghubar Singh v. 
Jai Indra Bahadur Singh ('). This was in fact the procedure 
which the court first contemplated. The court issued a warrant 
for the attachment of the hypothecated house. The Amin report- 
ed that the boundaries of house No. 103/258 do not tally with 
the boundaries mentioned in the bend and that the house is in 
the possession and ownership of another person. The decree- 
holder himself confirmed this report. It appeared, therefore, 
that the surety had practised a fraud upon the court by purport- 
ing to hypothecate a house in which he had no interest whatever. 
In these circumstances, I think the court was perfectly justified 
in finding that the money could not be realised by sale of the 
hypothecated house and in proceeding to enforce the surety’s 
personal liability under Section 145 of the Code of Civil Proce- 
dure by attachment and sale of the house in suit. . 

The surety had notice of the attachment, and he made no 
objection. He had notice of the sale proclamation, and he kept 
silent. After the house had been duly sold the surety at last 
came forward with objections purporting to be made under 
Order 21, rule 90 and section 47. 

Before the objections could be decided he instituted this suit. 
After instituting the suit his vakil stated to the execution court 
that he did not wish to press the objections. The objections 
were accordingly dismissed and the sale confirmed. He even 
appealed against the order of confirmation but the appeal was 
dismissed. 


On these facts is the syjt maintainable? The suit is not 
expressly barred by section 47, since the surety is certainly not a 
party to the suit. He is undoubtedly a “ judgment-debtor” 

(1) I, L. R. 42 All., 158 at 167 


a 
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within the meaning of the Code of Civil Procedure, since he isa 
person against whom an order capable of execution has been 
made. Under section 145 the order may be executed against 
him in the manner provided for the execution of decrees. This 
apparently means that he is to be treated as a judgment-debtor 
for the purpose -of proceedings under Order 21.7 It is also laid 
down that he shall “ for the purposes of appeal be deemed a 
party within the meaning of section 47.” I confess that I find 
great difficulty in interpreting these words. Apparently they 
mean that he is deemed to be a party within the meaning of 
section 47 for the purposes of appeĝl -only and not for any other 
purpose. The maxim expressio unius est exclusio alterius seems 
clearly applicable. Probably the meaning is that when an order 
is made by the execution court against a surety then the order 
shall be deemed to have been made under~ section 47 and to 
be a “decree” and therefore appealable. But this implies that 
questions relating to the execution of the decrce may be deter- 
mined by the execution court and not-by separate suit. It also 
imphes that the surety may make any objection which a judg- 
ment-debtor might make. Otherwise the execution court could 
not determine the questions. Under what rule or section is he 
to make objections? Suppoging he objects to attachment hé 
cannot make his objection under Order 21, rule 58. Rules 58 
to 63 must be read together and are clearly meant to provide 
for objections by outsiders and not to objections by judgment- 
debtors. Section 47 does not apply, since the surety is nota 
party to the suit and is only deemed to be such “ for the pur- 
poses of appeal”? The position is very anomalous. The surety 
is certainly a party to the execution proceedings, being in the 
position of a judgment-debtor. The legislature apparently intends 
that he should be able to make objections in the court of execu- 
tion proceedings, but does not make any express provision for 
such objections. It seems that we have to fall back upon the 
“inherent powers ” of the court to receive and decide objections 
made by the surety. - 3 

In any case we are faced by the difficulty that there is nothing 
in the Code providing that questions relating to the execution 
must be determined by the execution court and not by a separate 
suit. The surety is apparently at liberty to ignore the execution 
court and to institute a separate suit for the reliefS which he 
claims. I agree that the terms of section 47 do not bar the 
present suit 


The question then arises, when the surety does raise objec- 
tions to the sale and when the execution court dismisses the 
objections and confirms the sale, and the order of ‘confirmation 
is upheld in appeal (as in the present case) is the surety never- 
theless entitled to treat these-adverse decisions as a nullity and to 
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a 


re-agitate the same questions by instituting a separate suit ? 


I think the suit is barred by the principle of ves judicata and 
also by Order 21, rule 92 (3). ‘ 


The suit is not barred in express terms by section Irr, but 
we have the authority of the Privy Council for holding that 
section- rr is not an exhaustive statement of the application of 
the principle of ves judicata. The principle applies to decisions 
made by acourt in the course of execution proceedings. Ram 
Kirpal v. Musammat Rup Kuari(*). On this principle the 
decision of the execution court dismissing the surety’s objections 
to the sale of the house, which decision was upheld in appeal, 
is binding upon the surety and bars this suit. 


Order 21, rule 92 (3) also bars the suit in my opinion. The 
surety made an objection which purported to be made under 
Order 21, rule 90. This objection was dismissed as it was not 
pressed, and the sale was confirmed. The real aim of this suit 
is to set aside the order confirming the sale, and such a suit 
seems to be clearly barred by Order 21, rule 92 (3). I have 
already mentioned that the plaintiff did not expressly claim the 
relicf of setting aside the order of confirmation probably because 
such a suit was prima facie barred by Rule 92 (3). Hence he 
asked for a mere declaration that ‘the property could not be sold, 
although it would have been futile to grant such a declaration 
without granting also the consequential relief of avoiding the 
sale. 


Iam not prepared to hold that an order confirming a sale 
under Order 21, rule 92 (1) is an absolute bar to a separate 
suit for setting aside the sale on any ground whatever, as for 
instance on the ground that the decree itself is vitiated by want 
of jurisdiction or fraud. In the present case at least no such 
defect can: be imputed to the decree. The surety’s only com- 
plaint was that the execution court preceeded to enforce his 
personal liability without first attempting to attach and sell the 
hypothecated house. The court had good reason to suppose that 
any such attempt would be wholly infructuous. At the very 
most, therefore, the court was guilty of irregularity of procedure 
and certainly did not act without jurisdiction in selling the house 
in suit. 

I concur with my learned brother in dismissmg the appeal. 

By THE COURT .—The appeal is dismissed with costs. 


Appeal dismissed 
(1) 11 Ind. App., 37 
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ESHUGBAYI ELEKO 
versus 


THE OFFICER ADMINISTERING THE GOVERNMENT 
OF NIGERIA AND ANOTHER* 


Habeas corpus—Right to apply for—J/udges of same Court—Ap plication 
entertainable. 


Under the common law of England it is a right of any 
imprisoned person to apply successively to every Judge com- 
petent to issue a writ of Aadeas corpus and such Judge must 
determine such an application upon its merits unfettered by 
the decision of any other tribunal of co-ordinate jurisdiction 
even if the grounds are exactly the same and even though the 
Judges may be the members of the same Court. 2 

APPEAL from a decision of the Supreme Court of Nigeria. 
R. M. Montgomery, K. C. and H. Douglas, for the appellant. 


Hon. R. S. Cripps, K. C., S. C. Pocock, J. C. Howard (Solicitor- 
General of Nigeria), for the Pespondents. 


The following judgment was delivered by 


THE LORD CHANCELLOR.—The facts which give rise to 
this appeal can be shortly stated ; but the question of law involved 
is one of grave constitutional importance to His Majesty’s sub- 
jects in this country as well as in the Overseas Dominions. 


By the Deposed Chiefs’ Removal Ordinance of 1917, as amend- 
ed in 1925, it was provided that = 

“When a native chief or a native holding any office under a native 
administration or by virtue of any native law or custom has been deposed 
or removed from his office by or with the sanction of the Governor... 
the Governor may (a) if native Jaw and custom shall require that such 
deposed chief or native shall leave the area over which he exércised juris- 
diction or influeuce by virtue of his chieftaincy or, office....by an Order 
under his hand ‘direct that such chief or native shall within such time as 
shall be specified in the Order leave the area over which he had exercised 
jurisdiction or influence, and such other part of Nigeria adjacent thereto 
as may be specified in the Order, and that he shall not return to such 


area or part without the consent of the Governor.” ‘‘(2) Any deposed 
chief or native who shall refuse or neglect to leave such area or part of 
Nigeria as aforesaid as directed by the Governor....shall be liable to 


imprisonment for six months, and he Governor may by writing under 

his hand and seat order such deposed chief or native to be deported, either 

forthwith or on the expiration of any term of imprisonment to which he 
f * P. C. A. No. 127 of 1927 D ; 
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may have been sentenced as aforesaid, to such part of Nigeria as the 

Governor may by such Order direct.” 

On the 6th August, 1925, the acting Governor purported to 
make an order under the said Ordinance in the following terms:— 

“Whereas Eshugbayi, a native chief holding the office of Eleko in the 

Colony, has with my sanction been deposed and removed from his office, 

and whereas native law and custom requires that the said Eshugbayi shall 

leave the area over which he exercised influence by virtue of his office: 

Now therefore I do hereby direct that the said Eshugbayi shall leave the 

said Colony and the Province of Abeokuta Ijebu and Ondo within twenty- 

four hours of the service of this Order, and that he shall not return to 
any of the said areas without my consent.” 

On the 8th August, 1925, the acting Governor made a fur- 
ther order reciting the order of the 6th August, reciting that the’ 
appellant had refused or neglected to comply with it, and ordering 
that the appellant should be deported forthwith to Oyo in the 
Province of Oyo. - 


Immediately upon service of the order of the 6th August, 
‘the appellant gave notice of motion for leave to set aside the 
order and to stay execution upon it. This motion was heard on 
the 7th and 8th August by the acting Chief Justice of Nigeria, 
and on the 8th August the motioh- was dismissed. Upon the 
dismissal of, the motion the appellant gave notice of motion on ` 
the 8th August for leave to issue a writ of habeas corpus, and on 
the roth August leave was granted for a rule xis for a writ of 
habeas corpus returnable on the 13th August. On the 13th 
August, cause was shown against the rule and the rule was dis- 
charged on technical grounds without going into the merits. 
Meanwhile the appellant, on the same 8th August, had issued a 
writ against the acting Governor and the Chief Secretary of the 
Government of Nigeria, claiming a declaration that the order of 
the 6th August, 1925, was void, and asking for an injunction to 
restrain the defendants from taking any steps under the Order, 
On the 19th August the Attorney-General moved to stay or 
dismiss this action as being frivolous and vexatious and an abuse 
of the process of the Court. The motion was heard by the Acting 
Chief Justice and on the 7th September, 1925, he ordered that 
the action should be dismissed on these grounds. 


On the 18th September, 1925, the appellant gave a fresh 


. notice of motion for teave to issue a writ of habeas corpus, and on 


the 12th October, 1925, the Acting Chief Justice gave judgment 
refusing the motion. The learned Judge held that the orders of 
the 6th and 8th August had been validly made and that the 
detention of the appellant w&s therefore lawful. On the 4th 
December, 1925, the appellant gave a fresh notice of motion for a 
‘writ of habeas corpus. This motion was heard before Mr. Justice 
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Tew on the 8th December, 1925, when the Attorney-General took 
a preliminary objection that a similar application based on the 
same material had been made by the appellant and had been 
dismissed by the acting Chief Justice, and that in view of that 
refusal the application could not be entertained; and on the 
14th December, 1925, the learned Judge gave judgment upholding 
the objection and dismissing the motion on that ground. The 
appellant appealed against this decision and, on the hearing of 
the appeal, took the point that there was no evidence that the 
previous application had been made or that it had been based 
on the same ground; and the Court directed that the case should 
be returned to the learned Judge in order that evidence might be 
filed upon these points. Accordingly, on the 9th March, 1926, 
an. affidavit was filed by the Solicitor-General, and on the 15th 
March, 1926, Mr. Justice Tew reheard the motion and dismissed 
it on the same ground as before. From this decision the appel- 
lant again appealed, and on the 1st June, 1926, the Full Court in 
a considered judgment dismissed the appeal and upheld the view 
of Mr. Justice Tew that the preliminary objection prevailed and 
that he had no jurisdiction to entertain the application. It is 
from this decision that the present appeal is brought before the 
Board. ° - 


On the hearing before this Board the appellant contended in the 
first place that there never had been a decision on the merits of 
his application and that the dismissal of the second motion for a 
habeas corpus by the acting Chief Justice had been merely on 
technical grounds. Even if this contention were relevant, it was 
not in fact made out. In their Lordships’ view it is clear from a 
perusal of the judgment that the merits were most carefully con- 
sidered by the acting Chief Justice, and that the refusal was 
based expressly upon the learned Judge’s view upon the merits 
of the application. a : 


‘But it was further contended on behalf of the appellant that 
by the common law of this country, which applies in Nigeria, it 
is the right of any imprisoned person to apply successively to 
every tribunal competent to issue a writ of habeas corpus, and 
that each tribunal must determine such an application upon its 
merits unfettered by the decision of any other tribunal of co- 
ordinate jurisdiction, even if the grounds urged are exactly the 
same. On behalf of the respondent, Mr.-Stdfford Cripps admitted 
` the existence of the right to make successive applications ; but he 
argued that the applications must be to different Courts. He 
pointed out that in the present case ‘each application had been 
made to the Supreme Court df Nigeria, and he contended that 
since that Court had determined the matter by dismissing the 
application on the 12th October, no fresh application based upon 
the same materials could be entertained by that Court. In 
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support of this argument he cited the language of Lord Esher in. 
Ex parte Cox ('): “Itis not correct to say that under the old 
system theré could be an application to all the judges in succes- 
sion. There could be an application to all the Courts in succes- 
sion”. He pointed out that, although the decision of the Court 
of Appeal .had been overruled in the House of Lords, where the 

case is reported under the name Cor v. Hakes (°) none of the 

learned Lords had dissented from Lord Esher’s statement of the 
law, and Lord Bramwell’s language at p. 523 seemed to indicate. 
that his view of the old practice was the same. He further called 
attention to the fact that no instance could be found in the books 

of applications being made to successive judges of the same 
Court, and he cited decisions in New Zealand in Ex parte Bouvy (8) 

and of the Court of Appeal of British Columbia in Re Loo Len 
No. 2 (*) to the same effect. 


This constitutes a formidable body of judicial opinion, and’ 
their Lordships have thought-it right, therefore, to examine with 
some care the earlier history of the writ. This will be found set 
out in Hale’s Pleas of the Crown, Vol. II, p. 143; in Bacon’s 
abridgement under the title “ Habeas Corpus, Section B ”; in 
Sir William Blackstone’s Commentaries, Vol. III, p. 131 ed seg., 
and in the Discussion of Blackstoné’s Opinion appearing in Lord 
Eldon’s Judgment in Crowley’s case (2 Sw. at p. 39 et seg.). 
From these authorities it appears that the writ of Zabeas corpus 
was originally issuable out of the Court of King’s Bench and out 
of the Court of Chancery ; but that in very early days the Courts 
of Common Pleas and Exchequer-had claimed the right to issue 
the writ in protection of their-own officers and suitors, and that 
this practice had been gradually extended to, other cases. In the 
seventeenth century the Habeas Corpus Act, 1640 (16 Chas. I, 
c. 10), expressly recognises the right and duty of the Court of 
Common Pleas to order the writ to issué ; and the Habeas Corpus 


_Act, 1679 (31 Chas. II, c. 2, section 10), enacts that it shall be 


lawful to move and obtain Aabeas corpus as well out of the High 
Court of Chancery or Court of Exchequer as out of the Courts of 
King’s Bench or Common Pleas or either of them. This latter Act 
further provided that the-~ Lord Chancellor or any one of His 
Majesty's Justices might grant a habeas corpus in vacation and 
imposed heavy penalties upon any Judge who wrongfully refused 
to entertain the application. It was conceded for the respondent 
that under the terms of this statute application could be made in 
vacation to successive Judges of the same Court. This led to the 
curious result upon the respondent’s argument that if application 
were made in vacation it could be renewed to each Judge of the 
Court, but that’ if it were made in term it could only be made 
once to the. Court of Chancery and once to each of the three 


(1) 20 Q.B. D., at 13 (2) 15 App. Cas., 506 
(3) 18 N.Z. L. R., 60r (4) [1924] 1 Dom. L. R., 910 
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Courts of Common Law. But a far more serious consequence of 
the respondent’s argument would be the effect upon the right to 
apply for this writ of the Judicature Act of 1873. That statute 
combined into one Court, the old High Court of Chancery, the 
Court_ of Queen’s Bench, the Court of Common Pleas, and the 
Court of Exchequer, together with the Admiralty and Probate 
Courts and the Court for Divorce and Matrimonial Causes. If, 
therefore, the respondent is right in contending that an applica- 
tion for a writ of habeas corpus can only be entertained once 
by any one Court, it necessarily follows that the effect of the 
Judicature Act must have been to deprive the subject of the right 
which he had previously enjoyed of applying successively to the 
Court of Chancery and to each of the three Common Law Courts, 
and to limit him in future to one application to the Supreme 
Court of Judicature. Their Lordships would be reluctant to 
reach such a conclusion unless compelled to do so by clear words. 
The writ of habeas corpus is a high prerogative writ for the 
‘protection of the liberty of the subject, and it would be a 
startling result if a statute enacted primarily for simplification of 
procedure should have materially cut down that protection. But, 
in fact, their Lordships do not think that the Judicature Act has 
had this result, or that the @ontention of the respondent is well 
founded. 


It is true that there is no reported case before the year 1873 
of applications being made to successive Judges of the same 
Court; but it must be remembered that the Common Law Courts 
usually sat 72 danco so that an application to the Court was in 
effect an application to all the Judges of the Court sitting to- 
gether; and there is a precedent for application being made’to a 
Judge of the Court of Exchequer sitting in Chambers and a sub- 

` sequent application being made to the Court of Exchequer in 
the case of Ex parte Partington (+) where Baron Parke says :— 


“This case has already been before the Court of Queen’s Bench on 
the retuin of a habeas corpus and before my Lord Chief Barorf at Cham- 
bers on a subsequent application for a similar writ. In both instances 
the discharge was refused. The defendant, however, has a right to the 
opinion of every Court as to the propriety of his imprisonment and there- 
fore we have thought it proper to examine attentively the provisions 
of the Statute without considering ourselves, as concluded by these 
decisions.’’ 

If it be conceded that any Judge has jurisdiction to order the 
writ to issue, then in the view of their Lordships each Judge is a 
tribunal to which application can be made within the meaning 
of the rule and every Judge must hear the application on the 
merits. It follows that, -although by the Judicature Act the 

~ Courts have been combined in the one High Court of Justice, 
G) 13 M. and W., 679 
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each Judge of that Court still has jurisdiction to entertain an 
application for a writ of habeas corpus in term time or in vaca- 
tion, and that he is bound to hear and determine such an applica- 
tion on its merits notwithstanding that some other Judge has 
already refused a similar application. The same principle must 
apply in the case of the Judges of the Supreme Court of Nigeria. 

It follows that, in the opinion of this Board, the learned 
Judge was wrong in refusing to hear the application in the present 


_case on its merits, and the appeal must be allowed. In express- 


ing that view, their Lordships must not be taken to be offering 
any opinion upon the merits of the application or upon the validity 
of the orders impugned. These matters will be investigated by 
the learned Judge who hears the application and will be decided 
by him on the evidence already filed and any further evidence 
which may be placed before him. The appellant must have the 
costs of his appeal here and below; the costs of the application 
before Mr. Justice Tew must abide the result of the re-hearing. 
Their Lordships will humbly advise His Majesty accordingly. 


E. F. Hunt.—Solicitor for the appellant. 
Burchells.—Solicitor for the respondent. 


—_—e 


GAURI NATH KAKAJlI (Defendant) 
VErVSUS 
GAYA KUAR (Plaintiff) * 


Hindu Law—Co-widows—Attenation by one— Whether binding on the 
other. : 


Co-widows succeed as joint tenants with right of survivorship. 
Each can deal as she pleases with her own life-interest but she 
cannot alienate any part of the corpus of the estate by gift or 
will so as to prejudice the rights of the survivor or a future 
revetsioner. If they act together, they can burden the reversion 
with any debts contracted owing to legal necessity but one of 
them acting without the authority or consent of the other cannot 
prejudice the rights of survivorship by burdening or alienating 
any part of the estate even for necessity. 

Que?y.—Whether an alienation by a widow for necessary pur- 
poses, when the concurrence of the co-widow has been asked 
for and unreasonably refused, is valid. - 

Gajapati Radhamont v. Pushpati Alakarajeswart, I. L. R., 
16 Mad., 1, followed. Jat Narain Singh v. Munna Lal, 26 
A. L. J. R., 268, and Kållıyan Sundaram Pillat v. Subba 
Moopanar, 14 M. L. J. R., 139, désapproved. 

APPEAL from a decision of the Chief Court of Oudh. 
*P.C. A. No. 74 of 1927 


Ls 
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A. M. Dunne, K. C; K. Brown and B. Dube, for the 
appellant. f i i 


L. de’ Gruyther, K. C. and H. R. A. Majid, for the respondent. 
The following judgment was delivered by, 


LORD SALVESEN.—This appeal arises out of a suit at the 
instance of the surviving widow of Laiq Singh who was the 
owner of certain villages situate in the District of Hardoi. The 
plaintiff in that suit, who is the respondent here, prayed for 
decree for possession of the villages in question at that time in 
possession of the appellant under mortgages in favour of his 
author. The Subordinate Judge of Hardoi ‘granted decree in 
the respondent’s, favour, but only on the footing that in so far 
as the mortgages which had been granted by the senior widow 
were justified by necessity, she was bound as a condition of 
obtaining possession to pay the amount due to the mortgagees, 
From his judgment an appeal was taken to the Chief Court of 
Oudh which by decree dated the 4th March, 1926, reversed 
the judgment and decree dated the 29th April, 1924, of the 


‘Subordinate Judge and held that the respondent was entitled 


to an unconditional decree for possession of the villages. From 
this decree the present appeal has been brought. 


The material facts have been so fully dealt with in the 
judgment of the Chief Court of Oudh that it is unnecessary to 
recapitulate them except in the. barest outline. The owner of 
the villages, Laiq Singh, was a-Hindu who owned seven villages 
and shares in others. He died on the 13th August, 1885 and was 


“survived by two widows, Musammant Umrao and the respondent. 


Prior to his death he had burdened his estate by mortgages for 
the principal sum of Rs. 28,000 bearing interest at the usual rate. 
This obligation was recognised by the widows and after a svit 
had been commenced by the mortgagees against them a compromise 
was effected in 1887 under which they agreed to divide the 
responsibility. Umrao Kunwar, who had at the time (presumably 
under an arrangement with her co-widow) obtained sole possession 
of a half share in the villages of Sakraori and Janwar, agreed to 
transfer the possession of this property to the mortgagees that 
they might enjoy the usufruct and repay themselves the principal 
sum of Rs. 15,983-6 and interest, while the respondent agreed 
to pay Rs. 17,779 in cash on condition that on such payment 
she was to be held under no liability in respect of her husband’s 
mortgages. The respondent did in fact discharge this liability, 
but the senior widow did not put thé mortgagees in possession of 
her share in the villages until some years thereafter. It has 
been however found as a fact “that the rents of ‘the villages 
collected- by the mortgagees have long since extinguished the 
principal sum and interest due to them in respect of Laiq Singh’s 
mortgages. aac ž : a 
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Following on this compromise the widows proceeded to parti- 
tion Laiq Singh’s property through the Revenue Courts, that is 
to say, as afterwards explained, to separate and divide the 
enjoyment of the widow’s life-estate. In the final result the 
villages specified in the plaint were assigned to Umrao and the 
other villages to the respondent. During this period the relations 
between the two widows were anything but friendly. The senior 
widow had, by a suit at the instance of a boy whom she said she 
had adopted with her husband’s authority, sought: to deprive 
the respondent of any share in his inheritance. This suit failed. 


In consequence of Umrao’s failure to put the mortgagees in 
possession of her half share in the two villages, they in 1889 
raised an action against her. Ultimately it was arranged that 
the ‘whole of Janwar which had fallen to Umrao at partition 
should be handed over to the mortgagees and that Sakraori should 
be exempted from any charges in respect of the deceased hus- 
band’s debt. From this time forwards the two widows were 
entirely separate, each dealing with the properties that fell to 
them respectively under the partition as if they were separate 
owners of the life-estate therein. 


On the 28th April, 1891 Umrao executed a mortgage for 
Rs. 38,000 in favour of the appellfnt’s author. Under this deed 
she mortgaged with possession the four villages in suit, and on 
the 23rd August, 1891, she executed a deed in respect of further 
charges for Rs. 1,200. The’ first mortgage included the debt 
undertaken in terms of the compromise (since discharged out of 
the usufruct) and the balance consisted of further debts incurred 
by Umrao. Possession was ultimately obtained by the. mort- 
gagees in 1905. 

_ Musammat Umrao died in 1908. The other widow, the 
respondent, brought the present suit within 12 years of her death. 
The sole question for our decision is whether these two: mortgages 
of 1891 are valid and binding on the respondent who succeeded 
in 1908 to the villages by right of survivorship. This question of 
law has been decided by the Chief Court of Oudh in the negative. 


The general law is so well settled that it scarcely requires 
restatement. Ifa Hindu dies leaving two widows, they succeed 
as joint tenants with a right of survivorship. They are entitled 
to obtain a partitign of separate portions of the property so that 
each may enjoy her equal share of the income accruing therefrom. 
Each can deal as she pleases with her own life-interest, but she 
cannot alienate any part of the corpus of the estate by gift or will 
so as to prejudice the rights of the survivor ora future rever- 
sioner. If they act together they can burden the reversion with 
any debts contracted owing to Jegal necessity, but one of them 
acting without the authority of the other, cannot prejudice the 
right of survivorship by burdening or alienating any part of the 


17 
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estate. ‘The mere fact of partition between the two, while it 
gives each a right to the fruits of the separate estate assigned to 


_ her, does not imply a right to prejudice the claim of the survivor 


to enjoy the full fruits of the property during her life-time. These 
principles have been established bya long series of decisions, 
one of the earliest and most authoritative of which is a case of 
Doobbey v. Myna Baee (*), the head-note of which contains the 


‘following passage :— 


‘“ Where a childless Hindu dies leaving two widows surviving, they 
succeed by inheritance to their husband’s property as one estate in copar- 
cenary, witha right of survivorship; and there can be no alienation or 
testamentary gift by one widow without the concurrence of the other.’’ 


In that case there had been a division effected by the Judge 
of Benares of the estate between the two widows and the argu- 
ment was that such division having been acquiesced in, the estate 
of the one widow became a divided and separate estate which 
she was competent to leave to whomsoever she pleased. This 
contention was negatived by the Privy Council. In the course 
of his long and detailed judgment, Sir James Colvile said : 

““The estate of two widows who’take their husband’s property by 
inheritance is one estate. The right of survivorship is so strong that the 
survivor takes the whole projferty to the exclusion even of daughters of 
the deceased widow. They are, therefore, in the strict sense coparceners, 
and between undivided coparceners there can be no alienation by one 
without the consent of the other.” F 
The authority of this case has not been questioned before 

the Board, but it was contended that as the Subordinate Judge 
found that the elder widow had incurred debts of necessity which 


~ she had charged by the mortgages in favour of the appellant 


upon the villages which had been assigned to her under the parti- 


~ tion agreed upon by the parties and confirmed by the Court, 


these mortgages were binding on the survivor. In support of 
this argument, he maintained that the respondent had impliedly 
consented to such a dealing by the elder widow with the property 
of which she had the sole management under the partition be-. 
tween them. Express consent was not alleged, and indeed under 
the only issue which deals ,with this matter it appears to be 
assumed that no consent was ever given. That issue is express- 
ed in these terms :— 


“2, Were the said mortgages made for a legal necessity and for pay- 
ment of antecedent debts? Are they for that reason binding on the 
plaintiff, even though they were not made with her consent? ” 


It was, however, contended that while no express consent was 
ever given, such consent is to be implied from the proved facts. 
Both Courts have found that no consent on the part of the 

(1) 11 Moore’s I. A., 487 
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respondent can be inferred to the granting of the mortgages 

which are charged. Their Lordships are quite content with the 

conclusion reached by the High Court, which is thus expressed :— ` 

‘‘The most that this evidence can establish is that Umrao Kunwar 

and Gaya Kunwar each acted independently of one another in making 

transfers. Each asserted a right, which was not possessed, to deal 

absolutely with the property in her separate possession. . . . The 

circumstance that neither objected to a transfer made by the other cannot 

in our opinion be construed to mean more than that neither objected to 

the other making a transfer, provided that transfer did not affect her own 
interests in the event of her succeeding to the estate by survivorship. 

We find an absolute -absence of evidence which would justify us 

in drawing a conclusion that Gaya Kunwar consented to the transfers in 

question.” 


There remains the question whether to the extent that the 
mortgages were made fora legal necessity they are binding on 


- the respondent. This was not expressly decided by the case in 


11 Moore’s I.A., which dealt with a gratuitous alienation by one 
widow to the prejudice of the other, but it was made the subject 
of decision in the well-known case of Gajapati Radhamani v. 
Pusapati Alakarajeswavit (*). There it was held, as expressed 
in the head-note, that a mortgage bya Hindu widow, even for. 
necessary purposes, without the concurrence of her co-widow is 
not binding upon the joint estate which has descended from their 
deceased husband so as to affect the interest of the co-widow, 
but the question was left open whether a “case for borrowing 
without the co-widow’s consent could be established so as to em- 
power one widow so to bind the estate ”, and the only thing that 
was definitely decided was that it could not do so where the 
concurrence of the co-widow was not even applied for. 


Their Lordships can conceive of cases where when the con- 
currence of the co-widow has been asked’ for to a borrowing by 
the other for necessary purposes and unreasonably refused, a 
mortgage for such a debt granted only by the one widow might 


„be held bifiding on what may be termed the corpus of the estate. 


That case does not arise here. Umrao Kunwar never asked 
the respondent to consent to the granting of the mortgages in 
dispute. What attitude the respondent might have taken up had 
such a request been made, can only be matter for conjecture. 


_ The decision of the Board was pronounced in 1892 and, with 
the exception of two cases to which reference is afterwards made, 
it has been consistently followed. 


The two cases which are founded on as forming an exception 
to the general current of authority are Kalliyansundaram Pillai 
v. Subba Moopanar (*)and Jai Narain Singh v. Munna Lal (°). 


(1) 191. A., 184; I. L. R., 16 Mad., 1 
(2) [1904] 14 M. L. J. Rep., 139 (3) [1928] 26 A. L. J. R., 268 
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In the former the head-note bears that “a mortgage executed 
by the senior widow for a necessary purpose without the concur- 
rence of the junior widow will be binding upon the latter”. 
This broad proposition is not supported by the actual decision, 
and it is explained in the recent case of Valluru Appalasuri and 
others-v. Sasapu Kannamama Nayuralu (+) on the footing that 
the Judges were of opinion on the -facts of that case that the 
senior widow was recognised as manager or agent of the other, 
and that such an inference can be made’ only in a case where 
there was no known hostility between the widows and was not 
possible where (as in the present case) the widows were hostile 
to each other. ~ B 


In the second case above referred to there, was undoubtedly 
an expression of opinion by the learned Judges of the High Court 
of Allahabad that where two Hindu widows have separated for 
purposes of conveniently enjoying the estate left by the husband 
if one of them alienates a portion of the estate in her possession 
under the pressure of legal necessity, the reversioner is bound by 
such alienation. This opinion was not necessary for the decision 
of the case for the Court had already held that the widow who 
had not executed the mortgage deeds challenged was nevertheless 
a consenting party to‘this alfenation. It may be noted that the 
“case arose not between the survivor of the widows and the mort- 
gagee but between the mortgagee and the reversioner after the 
death of both widows. The opinion of the High Court was 
therefore oder and it is not consistent with the judgment of the 
Privy Council in 19 LA. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs to the respondent. 

Appeal dismissed 


Hy. S. L. Polak.—Solicitor for the appellant. 


Chapman Walker & Shepherd.—Solicitors for the respondent. 
(1) 49 M. L. J., 479 s ; 
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HIGH COURT 


MUSHARRAF BEGAM AND OTHERS (Defendants) 
VEVSUS 


SIKANDAR JAHAN BEGAM (Plaintiff )* 


Mohammedan Law—Wak,—Shias—Delivery of possession, what 
amounts to—Wakf Validating Act, section 3—Family—Meaning of 
—Tneludes daughter-in-law—Bundelkhand Encumbered Estates Act 
(I of 1903), sectton ro (2)—" Give ”—Indludes wakf—Mede by 
owner under disabilitty—Invalid as to property in Bundelkhand. 


A Shia Mohammedan possessed of properties to some of 
which the Bundelkhand Encumbered Estates Act (1 of 1903) 
applied, executed a wakfnama in respect of_such properties 
under which he appointed his own son who lived with him as 
the first mutwallı and on his death, under certain contingen- 
cies the son’s wife, and substantial benefits were conferied upon 
the mutwallı under the deed. The validity of the wakf having 
been challenged, #e/d,(«) that mutation in favour of the son 
in the revenue papers amounted to delivery of possession to the 
mutwaili and the wakf was not bad for want of.delivery of 
possession, (4) that the word family used in Section 3 of the 
Musalman Wakf Validating Aœ of 1913 includes all relatives, 
such as daughter-in-law, more or less dependent on the settlor 
and the deed was not invalid because it conferred a beneficial 
interest for life on the son’s widow, (c) that the wakf was a gift 
within the meaning of section 10 (2) of the Bundelkhand Encum- 
bered Estates Act (1 of 1903) and the wakif being under a 
disability at the date of the wakf under the said Act, the wokf 
was invalid and inoperative as to the properties in Bundel- 
khand to which the said Act applied and the said properties 
must be deemed to continue as the private property of the wakif 
and would devolve on his heirs after his death. 


First APPEAL from a decree of MAuLVI SAIYID MUHAM- 
MAD SAID-UD-DIN, Additional Subordinate Judge of Allahabad. 


B. E. Conor, Sir Tej Bahadur Sapru, Uma Shankar Baj- 
- pat, Igbal Ahmad, S.C. Goyle, Majid Ali and Muhammad 
Ahmadul Hag Ansari, for the appellants. 


Kailas Nath Katju, Mushiag Ahmad and Haidar Mehdi, 
for the respondent. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an appeal from a judgment of 
the Additional Subordinate Judge of Allahabad, giving the plaint- ' 
iff respondent a decree fora declaration that certain properties 
named in the plaint are waékfs properties, and for possession 
thereof as mufwalli, and a sum of nearly Rs. 2,000 mesne profits 
which had been realised by some of the defendants from the 


* F. A. No. 350 of 1925 
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property during the period of their possession and that of 
the receiver. The property concerned was owned by one Arab 
Ali Khan, a resident of Allahabad city. Itis mostly zemindari 
property in the three parganas of Arail, Sikandra and Chail—a 
consideration, the importance” of which will become clear later 
on. There is also some land occupied by the houses of tenants 
or lying waste in the city of Allahabad. The plaintiff-respondent, 
Musammat Sikandra Begam, is the daughter-in-law of Arab Ali 
Khan, and she claimed possession as mutwalli under the terms 
of a deed of wakf said to have been executed by Arab Ali Khan 
on April the 14th, 1919. The first three defendants are one of 
the widows and the two surviving daughters of Arab Ali Khan, 
and the fourth defendant is Khan Sahib Mahmud Ali Khan, to 
whom a small portion of the wakf property had been transierred 
before the institution. of the suit. According to the contention 
made.on his behalf before us he was unnecessarily impleaded, as 
he had parted with this property on the 13th of May, 1925——after 
the institution of the suit but before the, decision by the lower 
court; he was included in the appeal by mistake and wished to 
withdraw at the time when the arguments started. To this part 
of the case we shall revert later on. 


In 1918 Arab Ali Khan had attained an age of 70 years. He 
had been married four times, and two of his wives were still 
living, vis., the present defendant-appellant Musammat Musharraf 
Begam, who was living in a separate house from her husband, and 
Musammat Imtiazan who was living in the same house with him. 
There was one son Haidar Husain, who was at that time aged 
about 22 years, and two daughters Musammat Sajida Begam, the 
sister of Haidar Husain, whose mother had. died many years 
before, and Musarnmat Hatmi Begam, the daughter of Musammat 
Musharraf Begam. Both these daughters had been married, but 
Musammat Hatmi Begam was, we understand, separated from 
her husband and was living with her mother in Allahabad. 


_ Arab Ali Khan arranged to marry his son Haider -Husain to 
the present plaintiff-respondent Sikandar Jahan Begam, who is 
the daughter of Hakim Nazir Husain of Lucknow. There was 
at first some hitch. about the wedding, as on the first occasion 
when the wedding procession went from Allahabad to Lucknow 
the ceremony was not completed, but there was a second wedding 
procession and the marriage was finally celebrated in July, 1918. 
So far the facts given have. either been admitted as true or 
have not been contested before us. Musammat Musharraf Begam, 
the defendant, stated in evidence that the reason why the marriage 
was postponed on the first occassion ‘was that Hakim Nazir 
Husain demanded a dower of 14 lakhs of rupees on behalf of his 
daughter from Arab Ali Khan, to be secured by a mortgage of 
all Arab Ali Khan’s property, and that this was refused, but that 
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on the second occasion it was agreed that the dower should be 
Rs. 25,000 and that some property should be mortgaged to pro- 
vide maintenance for the bride, Arab Ali Khan promising to 
execute a document later on. Curiously enough Nazir Husain 
himself—who of course appeared as a witness for the plaintiff his 
daughter—denied in evidence that there was any such agreement. 
It is possible that these two did not appreciate the bearing that 
this alleged agreement would have on their respective cases. 


The deed of wakf was executed by Arab Ali Khan on 
April the 14th, 1919 about nine months after the wedding. 
Even the execution of the deed was denied in the written state- 
ment, though in a somewhat half-hearted way, but it has been 
abundantly proved. It is printed on p. 91 of the paper book, 
and the essential provisions must be re-stated. Arab Ali Khan, 
who was a Shia “Mohammedan, is described as a religious man 
who kept up an imambara and was an ardent supporter of the 
Muharram celebration. In the deed, after setting forth that 
part of the property is pledged and hypothecated to the creditors 
in security of debts, he states that he wishes to make a wakf of 
the entire property described ‘in favour of my male issues and 
their male issues under the provisions of Act VI of 1913’. 


The legal formula is referred te and the mutwallis are named 
in order, vig :— ° 
(1) My son Haidar Husain Khan 


(2) His eldest son by his wife Sikandra Jahan Begam 
(the plaintiff) or the ablest of the several sons, or if perchance 
Haidar Husain has no son by Sikandra Begam and he dies child- 
less in my presence or if he, for any reason resigns his office as 
a mutwalli, Z shall manage the wakf property as a mutwalli, 
but I shall not be benefited by the income of the wakf property. 

(3) After me or after Haidar Husain- Khan Mst. Sikandra 
Begam. ~ 

(4) The son of Haidar Husain, if any, by his second wife. 

(5) After the son_of Haidar Husain Khan his eldest 
son etc. 

Finally if none of Haidar Husain’s line be available a manag- 
ing committee is to be appointed as described in the deed to 
spend the income on the religious and charitable purposes named 
in paragraph No. 4. 

There is then a description of certain debts which have to be 
paid, vz :— 

(2) Rs. 2,900 a year is to be paid along with the Govern- 
ment revenue in accordance with the provisions of the 
“Bundelkhand Act”. 

(2) Rs. 40,000 in security of which the property is pledged 
and hypothecated and in lieu of the interest on which 
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profits are paid to the mortgagee. CIVIL 
_ There is a direction that after the Government debt has been 1928 
paid i MUSHAR- 
“The annual amount.. ......%.e... Shall be paid to my creditors to- RAF BEGAM 
wards the payment of their principal amount so long as the entire debt v 
& j 3 SIK&NDAR 
is not paid ap. 4 JAHAN 


Then follow directions that the mutwalli shall pay monthly Becam 
allowances to the two widows, viz., Rs..15 to Mst. Musharraf Niamat- 
Begam (the defendant) and Rs. 25 to Mst. Imtiazan with a ullah, J. 
further allowance of Rs. 30 a year for clothes to the former. 
After the payment of these debts and- allowances the balance 
of the profits is to be realised by the mużtwalli for his expenses 
and the maintenance of his children except in the event of Arab 
Ali Khan himself being mutwalli. It is to be observed that not 
only is a reference made to the legal formula which is to be re- 
cited and to the Act validating “wakfs” of this nature, but: Arab 

` Ali Khan with the apparent intention of conforming with the law 
relating to wakfs executed by Shas is careful to provide that 
he shall not himself be permitted, when acting as mutwalli, to 
use the profits to meet his owri expenses. There is no sufficient 
material on the record to enable us to make any exact estimate 
of the net income of the wakfeproperty, but the gross income 
appears to be about Rs. 7,000 or 8,000. The two widows re- 
ceived most inadequate benefits, especially Mst. Musharraf Be- 
gam. Both daughters are entirely neglected, with the exception 

` that: Mst. Hatmi Begam is to receive for her life the scanty 
allowance payable to her mother after the latter’s death. The 
learned Subordinate Judge has described the deed as having been 
executed ‘to all intents and purposes for the aggrandisement and 
benefit of the plaintiff to the exclusion of Arab Ali Khan’s wife, 
daughters and the daughters’ children’. This would not be an 
unfair description of the deed if we were to accept the further 
‚conclusion of the Judge that there was real apprehension in the 
minds of those’ who were responsible for the drafting of the 
deed of wakf of Haidar Husain’s premature death, buton the 
face of it the main object of the executant appears to have been 
the benefit of Haidar Husain and his descendants. 


Haidar Husain applied for mutation of names on the 12th 
of June—two months after the execution of the deed—referring to 
the deed of wakf in his application, and mutation was effected 
accordingly in his name as mutwalli. There can be no doubt 
that notice was sent to his father, for whose name Haidar Husain 
was substituted. In about six months, however, Haidar’ Husain 
died. The Judge remarks that it issproved by the defence evi- 
dence that he had been ailing even at the time of his marriage, 
and that he fell ill within 2 or 3 months after that and never re- 
covered of the abdominal tuberculosis of which he died on the 
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8th of December, 1919, č. e., 7 or 8 months after the execution 
of ‘the deed. Arab Ali Khan made an application on April the 
19th, 1920 for mutation in his own name, and on the report of 
the Tahsildar that no objection had been taken to the application 
by the widow of Haidar Husain, the Collector ordered Arab Ali 
Khan’s name to be recorded. The result therefore was that he 
remained in possession for nearly four years until he died in 
November 1923. On his death the three defendant-appellants 
applied for mutation, and the Collector, who of course was not in 
a position to settle the validity of the wækf or any question of 
title, allowed their application in spite of the opposition of the 
present plaintiff, who thereupon filed this suit. 


The defendant-appellants, as has been remarked above, sug- 
gested that the deed of wakf had never been executed. But 
apart from this they contend that even if it was formally signed 
it was a fictitious deed, that is to say, that Arab Ali Khan never 
really intended to create a wak/, and also that the deed had never 
been acted upon and that possession had never been given. to 
Haidar Husain. Other legal objections to the deed have been 
urged. In the view that we have ‘finally taken the appeal must 
be decided, in regard to a part of the property at least, on a ques- 
tion of law which has not been de&lt with in the judgment of the 
court below, and was not raised in the written statement, although 
we are now assured that it was argued before the learned Sub- 
ordinate Judge. As our decision turns on the interpretation 
of a particular statute, however, and as this suit may possibly be 
the subject of a second appeal, we have thought it necessary to set 
out the facts and also to deal with the evidence at some length. 


It was claimed by the defendant-appellants that the circums- 
tances attending the execution of the wakfnama show that it was 
not genuine and valid. In paragraphs 13 and 14 of the written 
statement they said “Arab Ali Khan had no intention of making 
such a wakf, nor did he make sucha wak/........ If the wakf-' 
nama he proved to have been executed and completed the defend- 
ants submit that under improper pressure Arab Ali Khan for 
the sake of policy executed the same fictitiously and for show 
only”. As we have remarked, the execution of the deed is clearly 
proved and was not assailed in argument before us. This being 
so, it has been a matter of some difficulty to understand what 
the “improper preŝsure” was that was exerted over Arab Ali 
Khan. The words ‘undue influence’ were not used in the written 
statement, but the record shows that they were used by the 
defendants’ counsel in court, and so far as we are able to judge 
the undue influence alleged*was merely this that Nazir Husain, 
the father of the bride, having got a promise from Arab 
Ali Khan that the stipulated dower of Rs. 25,000 should 
be secured by a mortgage bond, came to Allahabad and presuaded 
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Arab Ali Khan to execute the wakfxama instead. The learned 
Subordinate Judge has said 

“It is apparent that Arab Ali Khan has been duped into executing such 

a deed of which he had to repent “soon after as his conduct subsequent 

to Haidar Husain’s death amply bears out.” , 
He goes ọn to explain however that by the expression ‘ duping’ 
he does not mean ‘undue influence’. There does not in fact 
seem to be any eyidence whatever to show that Nazır Husain 
was in a position to exercisė undue influence over Arab Ali Khan. 
Arab Ali Khan was, it is true, 70 years old, but there is nothing 
to show that he was in his dotage, and the evidence that he 
was in feeble health is of the very vaguest description. The 
Judge’s reasoning merely amounts to this, that Arab Ali Khan 
was good natured and gave way to the importunities of Nazir 
Husain.and possibly of Zahid Husain Khan, who was anxious to 
obtain the property for a committee. There is no evidence 
whatever of any deception or fraud having been used. If the 
defendants’ case be true, Arab Ali Khan was merely carrying 
out his agreement to secure maintenance for his daughter-in-law 
and her children. It is not by any means clear that when the 
deed of wakf was executed Haider Husain had shown any 
alarming symptoms. What has been suggested to us is that 
Nazir Husain, being a doctor; was able to detect serious symptoms 
and to conclude that Haidar Husain was not likely’to live long, 
and that for this reason he persuaded Arab Ali Khan to execute 
the deed for the benefit nominally of Haidar Husain but really 
of Haidar Husain’s wife. ` This is however the merest conjecture, 
and even if it could be proved it would certainly not amount to 
proof of the exercise of undue influence. The deed was witnessed 
by a very large number of people, nine of whom were Arab Ali 
Khan’s own relations. We attach no importance to the fact that 
one of the witnesses is Musammat Musharraf Begam, the defend- 
ant, herself, because it is very unlikely that she thoroughly 
understood its contents. But when all these formalities were 
gone through before all these people it is scarcely conceivable 
that Arab Ali Khan, who was in the full possession of his faculties, 
should have been acting otherwise than as a free agent. All 
that can be said against Nazir Husain is that he was apparently 
very anxious to get the deed executed, as he brought the formula 
with him “from Lucknow and, possibly also a draft of the deed, 
and made all the necessary arrangements to *raise money for the 
stamps. It was quite -natural for Nazir Husain to be eager to 
have some such deed executed in fulfilment of the agreement 
about the dower, and it is by no means clear to us that the 
benefits obtained by Musammat Sikandra Begam under this deed, 
vig, the prospect of enjoying the profits of this property for her 
life in the -event of her husband predeceasing her, were greater 
than a sum of Rs. 25,000 secured by a mortgage which, according 
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to the appellant, is what Arab Ali Khan had promised to provide. 


As regards the delivery of possession to Haidar Husain, it 
must be remembered that he was living with his father in the 
same house and that they had probably. both had ‘something 
to do with the collection of the profits before the execution of 
the deed, although of course only’ Arab Ali Khan’s name was 
recorded in the revenue papers. It is however most significant 
that mutation as mutwalli was effected in. Haidar Husain’s 
mame two months after the execution of the deed and that 
Arab Ali Khan made no objection. At that date Arab Ali. 
must have been quite willing to carry out the terms of the wak, 
although it is clear that after Haidar Husain’s death he wished to 
repudiate it. Not only was mutation effected in Haidar Husain’s 
name buta lease was granted by him, and an instalment of 
Government revenue was paid by him. There is oral evidence 
on either side, but this is of comparatively little significance, for 
instance, Majlis Rai, who was Arab Ali Khan’s agent, states that 
Haidar Husain made collections after the execution of the 
wakfnama and that Arab Ali Khan executed no pażtas after that, ` 
whereas Musammat Musharraf Begam, the defendant, states that 
Haidar Husain was never in possession, that he fell ill 8 or 10 
months after his marriage and remained so for 8 or 10 months. 
We are asked to assume that Haidar Husain has been too ill to 
manage the estate. Even if he could do very little work on 
the estate, however—and it is at any rate proved that he executed 
one lease.and that he paid an instalment of the revenue—this 
could not affect the fact that possession was duly given and that . 
the wakfnama was acted on. We may refer to the statement 
of Musammat Imtiazan who gave evidence for the plaintiff. She 
was managing the affairs of the household, and she certainly 
supports the contention that possession was given to Haidar 
Husain. It is true that she may have some reason for supporting 
the plaintiff’s case, as under the wakfnama she is entitled to an 
allowance, whereas being a childless widow of a Shia Muhammedan 
she is ngt entitled either to a share in, or maintenance from 
Arab Ali’s estate. She is to some’ extent prejudiced, but not 
more so than the defendant. 


There is in fact no evidence that anyone took any step to 
repudiate the wakfuama until after the death of Haidar Husain. 
It was then that Arab Ali Khan in his application for muta- 
tion in his own name stated: “ This applicant is and has always 
been in possession and occupation of the hagiat.......... This 
applicant did not put Haidar Husain deceased in possession and 
occupation by means of. wakf. This was less than one year 
after Haidar Husain had, with. Arab Ali’s consent, obtained 
mutation as mutwallz, and the obvious inference is that his own 
point of view had been changed by the death of Haidar Husain. 
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He was in any case entitled to possession under the deed of 
wakf.under the clause by which he was to be the mutwalli in 
the event of Haidar Husain predeceasing him, and this no doubt 
explains why no opposition was made to his application by Haidar 
Husain’s widow. It is however worth remarking that in his 
application Arab Ali Khan does not make any suggestion that 
the wakfnama is fictitious. In fact we have no doubt ona 
consideration of all this evidence that Arab Ali Khan executed the 
wakf with the object of securing the property to Haidar Husain 
and his heirs, and at the same time of fulfilling his promise to 
Nazir Husain of securing a competence to Haidar Husain’s wife. 
The death of Haidar Husain of course made the provisions in 
the wakfuama far less desirable from his point of view, and he 


therefore wished to go back on it. But as the Subordinate Judge | 


rightly remarks, it was then too late. 


The validity of the wakf in question has been challenged on 
several grounds, one of which, vzz., that arising out of non-delivery 
of possession, has been already discussed. From what has been 
found by us it is clear that there was sufficient compliance with 
the rule that transmutation of possession is necessary to com- 
plete a wakf in præsenti. 


It has been next contended that the plaintiff-respondent, not 
being a member of the settlor’s family, no provision could be 
validly made in her favour under the Musalman Wakf Validating 
Act of 1913. Section 3 of that Act lays down :— i 


‘3. It shall be lawful for any person professing the Musalman faith 


to create a wakf which in all other respects is in accordance with the 
provisions of Musalman Law, for the following among other purposes :— 


(a) for the maintenance and support wholly or partially of his family, 
. children or descendants, and 


(4) Where the person creating a was/is a Hanafi Musalman, also for 
his own maintenance and support during his life-time or for the payment 
of his debts out of the rents and profits of the property dedicated: 

Provided that the ultimate benefit is in such cases expressly or implied- 
ly reserved for the pooror for any other purpose recognised by the 
Musalman law as a religious, pious or charitable purpose of a permanent 
character,” 

The circumstances which led to this enactment are well-known. 
Their Lordships of the Judicial Committee had held in a series 
of cases that a wakf in favour of the settlor’s family, children and 
descendants, generation after generation, and ultimately in favour 
of the poor when the settlor’s family becomes extinct is invalid, 
as the main object in such cases «vas to create a perpetuity for 
the benefit of his own family, the charitable object being too 
remote and illusory and that unless real and substantial provi- 
sions be made for charitable objects the wagf cannot be upheld. 
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See, for example, Abdul Fatu v. Rasaniaya (*). It was re- 
presented by the Indian Muslim community that the law thus laid 
down was a departure from Mohammedan law which regarded 
a provision for one’s family and children as an act of charity. 
Mr. Amir Ali exhaustively dealt with the object in Bikhani Mia 
v. Skuk Lal (*) and referred to a large number of original texts 
and earlier cases decided by British courts upholding the validity 
of such dispositions. Accordingly the bill which subsequently 
became the Waqf Validating Act, was allowed to be introduced 
in the Imperial Legislative Council (as it was then designated) 
by a non-official Muslim member. Section 3(@) with its proviso 
and section 4 of the Act declare that such wag/s, i.e., those in 
favour of the settlor’s family, children and descendants with 
ultimate benefit to the poor or other charitable objects, shall be 


` demeed to be valid and that the remoteness. of the contingency 


in which the benefit is to accrue to the poor or other charitable 
purposes shall not affect the validity thereof. Section 3 (b) is 
confined: to Hanafi Mohammedans because there was a difference 
of opinion between two of their doctors, one of whom, Imam 
Mohammad, maintained that the settlor could not reserve any 
benefit to himself, while according to the other, Imam Abu 
Yusuf, such a provision ranked with that in favour of his family, 
children and descendants and could be validly made. The Shia 
authorities were unanimously in favour of the former view and 
consequently no special legislation on that- point was necessary 


‘in case of Shia Mohammedans. Among the Sunnis, on the other 


hand, the generally accepted view was the latter, and therefore 
section 3(4) was enacted to remove the element of uncertainty 
due to the difference of opinion above indicated. 


The effect of the Waqf Validating Act on the Mohammedan 
law is that a provision in favour of the settlor’s “ family, children 
and descendants” with ultimate benefit reserved for the poor or 
for any other religious or charitable purpose is valid, though, but 
for the enactment, it would have been otherwise in view of the’ 
pronouncement of their Lordships of the Privy Council. In the 


“case before us it is necessary to have recourse to the Act only 


if the word ‘family’ be held to include “son’s widow” because 
in that case, but for the Act, the wagf would be questionable on 
the view taken by the highest tribunal. Therefore, if she is one 
of the family the Act applies and the validity of the wagf is 
declared thereby ; if she is not, then she cannot and need not 
avail herself of that Act, but must found her case on the Moham- 
medan law pure and simple, and the appellants must refer to 
some rule of that law which makes the wagf invalid for conferring 
a beneficial interest for life on the son's widow. We have not been 


(1) L. R., 22 I. A., 76 
(2) I. L. R., 20 Cal., 116 
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referred to any authority in support of the appellants’ contention. 
On the contrary Mohammedan Law clearly allows provisions 
similar to life-interests or other limited interest to be made in a 
wagf, see Bailie, Vol. 1, pp. 570-584 quoted by Tyabji in sec- 
tion 473, p. 571, Ed. II, which relates to Sunnis. The Shia Law 
is the same, with this difference ‘only, that: where a series of 
life-interests are created the person taking: in the first instance 
‘should be one in being and competent to take beneficially at the 
time when the wagfis made (Tyabji’s Mohammedan Law, sec- 
tion 485, pp. .602-603, Ed. II) both of which conditions are 
fulfilled- in the case before us. It would be a very unsatisfactory 
state of law if a provision like the one in question invalidates 
the wagf. The plaintiff is to take a beneficial interest for life 
in the wagf property after her husband’s death, only 1f she has 
no son_of her own, who would, if there be one, take precedence 


over her. “Sons born of any other.wife of her husband are post- ° 


poned till after her death. But fora provision of this kind it 
was felt that she would have to depend for her maintenance on 
the bounty of her step-son. We think that the word ‘ family’ 
has been used in the decision of their Lordships of the Privy 
Council and in the Wagqf Validating Act in its broad popular 
sense so as to include all relatives more or less dependent on the 
settlor. A daughter-in-law: living with an Indian householder is 
undoubtedly a member of his family in that sense. The point 
is, however, only of academic interest because as shown already 
her position is not worse if she be not regarded asa member of 
the family. In this view of the matter we hold that this ground 
of attack on the validity of the wagf fails. 


Another ground on which the validity of the wagfis impugn- 
ed is that the „settlor has reserved benefits. under ıt for himself 
in so far as he has directed the payment of certain debts. Refer- 
ence to these debts. and directions with respect to them has 

already -been made in an earlier part of the judgment, where 
relevant passages have been extracted from the official translation 
of the deed -of wagf. In the preamble of the deed we*have the 
following :— l f 

“ The said property is owned and possessed by me as a proprietor without 
the partnership of any one else and no one has a claim in respect thereof 
with the exception of this, that a portion of the property is pledged and 
hypothecated to the creditors in security of debts and I have all powers 
of making transfers of and exercising proprietary 1ights in respect of the 
said property. `ò 

It is to be notıced that the debts mentioned in the deed are of 
two kinds—Firstly, a large sum gf money was due to the Govern- 
ment, who had paid up the debts of Arab Ali Khan under 
Bundelkhand Encumbered Estates Act I of 1903, and to whom 
it was repayable by easy instalments at a concessional rate of in- 
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terest. The amount of yearly instalment was Rs. 2,900 recoverable 
as if it were Government revenue (see section 26, Bundelkhand 
Encumbered Estates Act I of 1903). With the Government 
revenue it was a charge on the property taking precedence over 
any other incumbrances- (see sections 141, 142 and 146, U. P. 
Land. Revenue Act III of 1901). The property situate within 
the area to which the Act applied could be sold in case of default. 
Clause (d) of the deed declares that this sum is “paid along 
with the Government revenue”. . It proceeds to direct ‘ there- 
fore’ that it should be paid. Secondly, a sum of Rs. 40,000 was 
due to various creditors who held lands under possessory mort- 
gage-deeds and recovered interest from the usufruct thereof. 
There can be no doubt as to this class of debts being an incum- 
brance on the property. The opening lines of the deed clearly 
indicate that part of the property made wagf was encumbered 
property, and as such the mutwalli as representing the wagf 
must discharge the debt if the property is to be recovered from 
the mortgagees for the benefit of the wagf. As regards the first 
mentioned liability the direction in the deed to pay future instal- 
ments recoverable as Government revenue is no more a direction 
to pay the settlor’s debt than a direction to pay the Government 
revenue itself. We think it cannot be reasonably contended that 
a direction, in a deed of wagf for payment of Government revenue 
as it falls due, isa direction to pay the settlor’s debt, making 
the wagf ‘invalid. Nor is a direction to discharge certain incum- 
brances subject to which the property has been made wagf a 
direction to pay the settlor’s debt. It is in the nature of a direc- 
tion for due administration of wagf properties. If the deed had 
made no reference to these debts the wagf property would 
nevertheless have been liable therefor and the mutwallz for the 
time being would be responsible for payment. 


The rule of Shia Law on the subject is thus stated by Sir 
R. K. Wilson :— 


-“' Section 484. ` It is essential to the validity of a Shia waqf that the 
founder should divest himself not only of full ownership, but of every- 
thing in the nature of usufruct ; and therefore where by the terms of the 
endowment a portion of the income is reserved to the endower himself 
during his life, not only is the actual clause of reservation void, but all 
that part of the deed which relates to the subsequent devolution of the 
reserved income is aiso void; but so much of the deed as relates to pro- 
perty devoted from the first to purposes unconnected with the personal 
benefit of the endower may nevertheless be valid.” 

“ Explanation I. If the endower (waé:/) happens to be included in 
some general class of beneficiages described in the deed of endowment, 
he will not be debarred from claiming in that capacity .” 

“ Explanation II. There is no objection (any more thanin Hanafi 
law) to an endower constituting himself trustee (mutwalli) of his own 
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endowment, and allotting to himself for his services in that capacity the 
same remuneration that he assigns to his:successors .”’ 


(Wilson's Digest of Anglo-Mohammedan Law, section 484, 
pp. 480, 481, 4th Ed.). 


One of the Hanafi law-givers who is of the same opinion has 
tersely expressed the rule that the settlor should not “ eat out 
of ” the wagf property. It is only a corollary from this general 
rule that some text-book writers have stated that 

“ifthe wagf were made in favour of another with a condition for the 

payment of the waé:fs’ (appropriators) debts, and current expenses, it 

would not be valid ’’ 
(e.g., Shama Charan Sarkar’s Tagore Law Lectures, 1874, p. 473). 
The principle underlying the rule obviously is that, having made 
wagf of his property, the settlor should not participate in the 
‘enjoyment of the property. Where debts are charged on the 
property made wag/ and must therefore be paid out of it there is 
no benefit reserved for the settlor in the direction to pay such 
debts. Payment of such debts by the wag/ is a discharge of its 
own obligation. The case will be otherwise if the settlor makes it 
a condition that his personal debts for which the wagf property 


cannot be made liable should be paid, for, in such a case the wagf 


funds are to be spent on him and would not be so spent but for 
the condition. Such was apparently the character of the debts 
referred to in Hamid Ali v. Mujawar Husain Khan (*). In view 
of these considerations we hold that this line of attack on the 
validity of the wagf also cannot succeed. 


The third contention against the invalidity of the wagf is 
more serious and refers to section 10(2), Encumbered Estates Act 
(Bundelkhand) I of 1903, which is designed to afford facility to 
proprietors of land in certain areas for liquidation of their debts. 
It is not disputed that a part of the wakf property detailed in the 
deed at pp. 95 and 96 and reproduced in the plaint at pp. 2-4 
mentioned as situate in parganah Arail lies within the area to 
which the Act applies. The-procedure prescribed by the Act is 
that the Local Government should appoint a Special Judge (sec- 
tion 4) to whom applications made by indebted proprietors stating 
the particulars of their debts and property are to be forwarded, 
for enquiry and report, by the Commissioner who is to receive 
such applications in the first instance (scctions 6 and 7). The 
Special Judge should 3 

“ publish in the Gazette a notice in the vernacular language of the 
district calling upon all persons having claims against the person or the 
property of the proprietor.........+.+.to present to the Special Judge, 
within two months from the date,of the publication, a written statement 
of their claims,” 

(section 9). The Special Judge is to enquire into the history of 
(1) I. L. R., 24 All., 257 at 263 , 
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dealings -between the parties (section 13), and has wide powers 
to reduce interest in taking accounts, and has to declare the 
amount due toa particular claimant (sections 14 and 15). If 
the proprietor cannot himself pay the amount so found due -the 
Special Judge is to submit a report to the Commissioner who 
may direct the money to be advanced from the public treasury 
repayable with interest at the rate of 5 per cent. per annum by 
instalments within fifteen years. Section 10(2) of the Act runs 
as follows :— i 

'‘ 10o(2) Until the Commissioner has declared as’ hereinafter provided, 
that the proprietor has ceased to be subject to the disabilities mentioned 
in this clause :— 

(a) the proprietor shall be incompetent to exchange, give or, without 
the consent of the Commissioner, sell, mortgage, or lease his proprietary 
rights in land or any part thereof; and 

(4) no suit or other proceeding shall be instituted in any Civil or 
Revenue Court in the United Provinces against those rights in respect 
of any private debt contracted by the proprietor after the publication of 
the notice.” 

The disability created by this section terminates on the Com- 
missioner declaring under section 28 that the proprietor has 
ceased to be subject to the disabilities mentioned in section 10, 
sub-section (2), which he (the Commissioner) cannot declare 
except when the entire sum due has been recovered. 

We have found it necessary to outline the framework of the 
Encumbered Estates Act as it has been questioned. whether Arab 
Ali Khan was under the disability created by section 10(2) of 
that Act, or whether certain circumstances relied on by the appel- 
lants necessarily prove that he was. We think, however, that 
the evidence is conclusive. Exhibit CB (page 65) is the award 
dated the Ist May, 1905 purporting to be under the “ Bundel- 
khand Encumbered Estates Act” made by Mr. Piggott (as he 
then was) who was the Special Judge adjudging Rs. 45,201 in 
favour of a claimant named Aj Kumar against Arab Khan and two 
others described as applicants. Section 14(g) of the Act is referr- 
ed to in the award, and the Judge has exercised powers given to 
him under the Act for limiting the amount of interest equal to 
that of the principal. The deed of wakf itself recites that the 
settlor was indebted to the Government under the Bundelkhand 
Act, and a sum of Rs. 2,900 a year was payable with the Govern- 
ment revenue. It if not disputéd by the plaintiff-respondent 
that it was so payable. Indeed, it appears that Arab Ali Khan 
pleaded his disability and invoked the aid of section 29 of the 
Bundelkhand Encumbered Estates Act as late as 20th August, 
1923, when he successfully resfSted the attempt of one of his 
creditors to have his (Arab Ali Khan’s) property sold in execu- 
tion of a decree. In view of these circumstances, we think, that 
it is incontrovertible that he was under the disability which 
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section 10(2) of the Encumbered Estates Act imposes on the CIVIL 


proprietors coming within its purview. i928 
The next question of importance is whether the disability Bee 


contemplated by section 10 (2) of the Act extends toa trans- p apne 


action like the one in question. It is argued that the expression v. 
‘ give,’ occurring in the section, which alone can be relied on as ane 
importing a prohibition against making wag/f,is applicable only Becam 


to cases of gift as defined in the Transfer of Property Act IV => 


of 1882. Section 10 of the Encumbered „Estates Act, it is con- PAEA 
tended, declares the proprietor to be ‘incompetent to exchange, f 
give ...... sell, mortgage or lease his proprietory right’ and, 


dealing as the Transfer of Property Act does with the transactions 
of exchange, gift, sale and lease, the word ‘ give’ in the former 
has reference to gift as defined in the latter. We are unable 
to give effect to this contention, as it unnecessarily narrows down 
the meaning of the word ‘ give’ which should be construed in 
its natural sense as implying a transfer without consideration—a 
view which is in accord with the object underlying the entire 
provisions, véz., that a proprietor to whom the benefit of the Act 
has been extended should keep the property affected by the 
enactment intact till his liabilitics are fully discharged. In every 
wagf there is a transfer of ownership. It is generally without 
any consideration. The right of the settlor is completely ex- 
tinguished. It vests in the deity to whom it is dedicated for 
the benefit of mankind. This in substance is the definition 
of the wagf as given in the Waqf Validating Act and most text- 
books on Mohammedan Law. In Sadig Husain v. Hashim 
Ali(*) creation of a beneficial interest in a deed of trust 
conveying the property to a trustee was held to be a ‘ gift 
through the medium of a trust’. The case is not different where 
a beneficial! interest is created under a wagf which in many 
aspects partakes of a gift ixter vives or testamentary. Delivery 
of possession is as essential in case ‘of a wagfas in that of a gift. 
A testamentary wagf is, like an ordinary will by a Mohammedan, 
valid only to the extent of one-third of the testator’s agsets. For 
these reasons’ we are of opinion that the word ‘ give’ in section + 
10 (2), Encumbered Estates Act (Bundelkhand) I of 1903, is 
wide enough to cover a case of giving away property by way of 
wagf, and that Arab Ali was incompetent to make the wagf 
evidenced by the deed dated 14th April, 1919. The learned 
counsel for the defendant-appellants would not extend the dis- 
ability created by the section to the case of property other than 
that situate within the area to which the Act has been made 
applicable; and does not contend that such disability is personal 
affecting all properties belonging to the person who is declared 
as incompetent to exchange, give etc. We are therefore relieved 
of the necessity of entering into a question which could possibly 
- (1) 43 1.-A., 212 
150 ~- 
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arise. Our view of this part of the case, therefore, is that the 
wagf is invalid as regards the property lying in perganah Arail 
which is admittedly part of the area to which the Encumbered 
Estates Act applies and which is separately detailed in the deed 
in question (see pp. 96 and 97). 

We must note that the plea which has thus succeeded with 
respect to part of the property in dispute was not raised in the 
written statement of the defendant-appellants and was not the 
subject of any definite issue. What was pleaded was that Arab 
Ali Khan was not competent to make the wagf in view of the ` 
provisions of Land Alienation Act (Bundelkhand) II of 1903, 
which imposes restrictions on a certain class of proprietors ina 
given area in the matter of alienating their land. .It was, however, 
attempted by the defendants-appellants to prove by production of 
documents that Arab Ali Khan was admitted to the benefits of 
the Encumbered Estates Act and was, for that reason, subject to 
the provisions of the cognate enactment Land Alienation Act 
(Bundelkhand) II of 1903, a plea which was rightly overruled 
by the learned Subordinate Judge. As the plea in its new form 
set up before us was one of law, based only on such facts as 
appear on the face of the wagf deed itself and from the award 
of Mr. Piggott already referred to, we allowed it to be argued. 
To guard against possible prejudice to the plaintiff-respondent 
we questioned her learned Advocate as to what evidence could 
have been adduced on her behalf if the plea had been clearly 
raised originally, and the only evidence that he could suggest was . 
that afforded by the Government Gazette of 1904 and 1905 
showing that publication of notice required by section 9 of the 
Encumbered Estates Act did not take place. Unless it were a 
case of gross and palpable error, Mr. Piggot’s award dated the 
Ist May, 1905 and the subsequent advance of loan by Govern- 
ment referred to in the wagf deed could not possibly have been 
made. It is the Special Judge who is to publish in the Gazette a 
notice in the vernacular language. It is not easy to trace such a 
notice after the lapse of nearly a quarter of a century, specially 
if it appeared as a supplement to the Gazette. ‘The legal pre- 
sumption being in favour of the regularity of official and judicial 
acts we should have had to act on the hypothesis that such 


‘notice was published in the manner required by law, unless the 


plaintiff-respondent had been able to prove otherwise by pro- 
ducing all parts of dill issues of the Government Gazette for the 
period within which notice could have been published. In order, 
however, to give the plaintiff-respondent an opportunity of pro- 
ducing any evidence that could possibly have been helpful on this 
point we allowed her counsel one*week to search the Government 
Gazettes and to show from them that the notice had not been 
published. This interval enabled the opposite party to show 
that the notice was published in part 11 of the Vernacular Gazette 
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dated the 23rd of April, 1904 on p. r065. The appointment of 
Mr. Piggott as Special Judge is further published in part I of the 
Vernacular Gazette of the 9th of July of the same year. The 
evidence to prove the disability of Arab Ali Khan under section 
10, sub-section 2 of the Encumbered Estates Act must therefore 
be held to be complete. 


The result therefore is that the wagf must be held to be 
invalid so far as it relates to the landed property of Arab Ali 
Khan in the pargana of Arail, and the appeal must be allowed 
to this extent. As regards mesne profits the plaintiff claimed a 
sum of Rs. 1,992-4 6 which had been collected by the defendants 
or realised from the receiver during the mutation proceedings, 
and this amount has been awarded in the decree: of the lower 
court. We have no means of deciding what proportion of the 
total sum was collected in that part of the property which lies 
outside the pargana of Arai. On our findings the plaintiff-res- 
pondent is clearly only entitled to mesne profits for this lesser 
sum, and if, as we understand the decree has already been executed 
in regard to mesne profits, the plaintiff must make good to the 
defendant-appellants the excess amount realised before obtaining 
possession of her share of the properties in dispute. That amount 
may be ascertained under Order 15, rule 12 of the Civil Procedure 
Code and restitution will be made on that basis. 


We have still to deal with the cross-appeal filed by the plaint- 
iff-appellant and the application made by the defendant No. 4, 
Khan Sahib Mahmud Ali Khan. The trial court directed that 
the parties should bear their own costs. This order was evidently 
passed on a consideration of the fact that the defendant-appel- 
lants had been very shabbily treated by Arab Ali Khan. 


The result of our decision is that the plaintiff-respondent 
will be deprived of the greater part of the property to the profits 
of which she would have been entitled under the deed of wagf, 
which she had no reason to believe to be invalid. In these 
circumstances the proper order to pass in regard to cosgs is that 
each party shall bear her own in both courts. Khan Sahib 
Mahmud Ali Khan applied to withdraw from the appeal chiefly 
from a fear that he might be made liable to costs if the appeal 
failed, but there is now no need for that apprehension. We 
formally direct that his name be expunged from the array of 
appellants, and pass no order in regard to his*costs. 
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BULAKAN alias MUNNI BIBI (Defendant) 
VErSUS 
RATAN LAL (Plaintiff) AND OTHERS (Defendants) * 


Hindu Law—Jains— Whether bound by—Custom to be pleaded. 
‘Jains, though dissenters from Hinduism, are governed by the 
ordinary Hindu Law unless a special custom abrogating or 
modifying such law is properly pleaded and proved. 
First APPEAL from a decree of BABU KASHI NATH, Second 
Additional Subordinate Judge of Cawnpore. 


Iqbal Ahmad, Kailas ‘Nath Karu and G. Agarwala, for the 
appellant. 


Peary Lal Banerji, K. N. Laghate and Shambhu Nath Seth, 
for the respondents. 


The judgment of the Court was delivered by 


SEN, J.—This is a defendant’s appeal. The suit was for pos- 
session of a moiety share in a house No. 50/3 situate in Ghasyari 
Mandi Naugaza, in the city of Cawnpore, by a right of purchase 
under a sale-deed, executed by thg defendant No. 2, who is the 
Official Receiver, in favour of the plaintiff-respondent. 


The facts which have given rise to this appeal may be briefly 
set out as follows:—One Chandu Lal, who was a Saraugi Jain, 
died leaving a widow Musammat Munya Bibi. His estate devolv- 
ed upon this lady under the Hindu Law of inheritance. She- 
took one Gopi Nath in adoption in or about the year 1908. On 
the gth of January, 1999, during the minority of Gopi Nath, 
Musammat Munya, the adoptive mother, for herself and her minor 
son, purchased, the house now in suit for Rs. 9,000 from Ram 
Prasad and certain other persons. Musammat Munya is alleged 
to have executed a will on the 17th of February, 1918, in favour 
of the defendant-appellant, Musammat Bulaqan alias Munni Bibi 
who is the wife of her adopted son Gopi Nath. There is a cloud 
of controversy as regards the due execution and genuineness of 
this will. It is alleged that the document isa spurious one. It 
is pleaded in the alternative at the time of the execution of this 
will Musammat Munya was zon compos mentis. This will was 
not registered in the life-time of Musammat Munya and indeed, 
not for about a year and a half till after her death. It is alleged 
that Musammat Munya, died sometime after the execution of 
this will, the date of her death is not known. On the 5th of July, 
1921, Gopi Nath executed adeed of gift in favour of his wife 
which embraced property other than the property in suit. Gopi 
Nath was adjudicated an insolvent on the 15th of September, 

* F. A. No. 348 of 1925 
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1923, and the defendant No. 2 was appointed the Official Receiver. 
The defendant No. 2 executed a sale-deed in favour of the pre- 
sent plaintiff of a moiety share inthe house on the 24th of 
October, 1924, fora sum of Rs. 3,000. Trouble arose between 
the purchaser and the wite of Gopi Nath as regards the former 
utilising the fruits of his purchase and ultimately the present suit 
was instituted on the 6th of January, 1925, on the allegation that 
the house belonged to Gopi Nath, that it invested in the Official 
Receiver and the latter official was competent to convey a good 
title to a moiety share in the house by the sale-deed executed by 
him in favour of the plaintiff. 


The suit was defended on various grounds. It was contended 
that the house was the exclusive property of Musammat Munya, 
the widow of Chandu Lal, that she as a Jain widow was com- 
petent to bequeath the house to the defendant-appellant and the 
will dated the 17th of February, 1918 was a valid and operative 
document. It was further pleaded that Gopi Nath had subse- 
quent to the death of his adoptive mother ratified the will in 
favour of Musammat Bulaqan, his wife, and- thereby had passed a 
title to his wife under the will. 


The learned Subordinate Judge of Cawnpore decreed the 
plaintiff’s suit. He held thatethe house in question was purchased 
by Musammat Munya onthe 9th of January, 1909, out of the 
funds which came into her hands from the estate of her husband 
Chandu Lal; that by the said purchase Gopi Nath became the 
absolute owner of the property, that Musammat Munya was not 
‘therefore competent to bequeath the property to his daughter- 
in-law Musammat Bulaqan, and that the will executed by Musam- 
mat Bulagan could not be rendered operative by any subsequent 
ratification by Gopi Nath because Musammat Munya had no 
power to make a bequest of this property which did not belong 
to her and no.act of ratification could validate a transaction made 
by a person who had not entered the same in the capacity of an 
agent. 


In appeal it is contended that Musammat Munya being a Jain 
widow it must be held inlaw that she was the absolute owner 
of the property which devolved upon her by inheritance from 
her husband Chandu Lal and that the adoption of Gopi Nath by 
her did not divest her of her estate as a Jain widow. We find 
it extremely difficult to subscribe to this proposition. 


The four main divisions of the Saraugi Jains are Parma, 
Oswal, Agarwal and Khandewal. Although in certain respects 
they are dissenters from Hinduism, in matters of inheritance they 
follow the ordinary Hindu law. Unless a special custom is plead- 
ed and proved, the ordinary Hindu law governs succession 
-amongst the Jains. It cannot be assumed that they do possess 
a peculiar custom of inheritance with reference to the property 
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CIVIL which devolves upon a Jain widow from her husband and reported 
decisions cannot supply the place of evidence and any fact relat- 
— ing to custom has got to be proved by the production of evidence 
BULAKAN bearmg upon the question sought to be proved. It cannot be 
alras é og 
MonniBinr held,asa matter of fact, that a custom in deviation from the 
v. e general law exists ina particular Jain family orin the caste 
~ RATAN LAL generally but the matter has got to be pleaded and proved like 
Sen, J. any other fact. This proposition is supported by considerable 
` authority. In Rukhab v. Chunilal Ambushet (*) Jardine, J. 
cites with approval the following texts quoted from West and 
Buhler :— : 
'' Itis now settled law that the ordinary Hindu law of inheritance is to 
-be applied to Jains in the absence of custom and usage varying that law.” 
In Chotay Lal v. Chunno Lal (*) their Lordships of the Judicial 
Committee observe : 
“The customs of the Jains, where they are relied upon, must be proved 
by evidence, as other special custom and usages varying the general law 
should be proved, and that in the absence of proof the ordinary law 





` must prevail.” 
In kup Chand v. Jambu Prasad (è) Sir Arthur Wilson observes 
at page 355 as follows :— 
“So far as the pure law applicable? to the case is concerned, there is 
nothing in doubt. There is no longer any question that by the general 
Hindu law applicable to the twice-born classes, a boy cannot be adopted 
after his marriage, and there is no doubt that the Agarwala Jains belong 
to one of the twice born classes.” : š 
It was held in this case that the general Hindu Law was appli- 
cable to the twice-borm classes including the Jains and a special 
custom as regards the adoption of a married boy had to be proved 
like any other fact. In Musammat Mandit Koer v. Phool Chand 
Lal (*) it was held that 
“ when a custom to the effect that the widow of a sonless intestate 
(amongst the Saraogi Agarwalas of Barh) takes an absolute interest in 
his property, in set up, it must be shewn by the clearest and unvariable 
$ evidence that that particular custom applied to the particular place where 
the parties resided.” 
It would be unnecessary to multiply further authorities. The 
learned Advocate for the appellant strongly relies upon the 
decision of the Judicial Committee in Sheo Singh Rai v. Musam- 
mar: Dhakho(®) as an’authority for the proposition 
“that although ordinary Hindu law, in the absence of proof of special 
customs, has usually been applied to persons of the Jains sect in Bombay, 
yet the Jains possess the Privilege of being governed by their own 
peculiar laws and customs when the same are by sufficient evidence capable 


(1) I. L. R., 16 Bom., 347 (2) L. R., 6 In. App., 15 
(3) 7A. L.J. Ra 349, (4) 2 Cal. W. N., 154 
(5) L. R., 5 Ind. App., 87 
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of being ascertained and defined and are not open to objection on grounds 
of public policy or otherwise.” 2 

Reliance has been particularly placed upon the following passage 

from the head-note:— aT re 
“A sonless widow of a Saraogee-Agarwala takes by the custom of the sect 
avery much larger dominion over the estate of her husband than is con- 
ceded by Hindu law to the widows of orthodox Hindus, to the extent at 
least of an absolute interest in the self-acquired property of her husband.” 


In the written statement, the defendant has nowhere alleged 
that the property was purchased with the money which was the 
self-acquisition of her husband Chandu Lal. This was a matter 
which ought to have been alleged and which was capable ot being 
proved. We are not ina position to make such a very large 
assumption in favour of the defendant-appellant that the said 
-moncy was the self-acquisition of Chandu Lal. The Privy Council 
decision relied upon by the appellant does not therefore admit 
of application to the facts of the present case. No custom as 
was set up in the case last referred to was alleged or proved. It 
follows, therefore, that Musammat Munya acquired this property 
with her husband’s money as the property of her adopted son 
and from the date of the adoption she was divested of her 
estate. It further follows thag the lady was not competent to 
execute a will in favour of her daughter-in-law so as to passa 
title to her, even on the assumption that the will was a perfectly 
genuine and dona fide transaction. 


. As has already been noticed above, the house in dispute is 
not one of the properties conveyed by the gift dated the sth of 
July, 1921 by Gopi Nath to the defendant-appellant. She can 
therefore have no title to the property under the deed of gift as 
such. The execution of the document cannot in any way directly 
or indirectly legalise the will executed by Musammat Munya in 
favour of the appellant. We do not think that there is any force 
in this appeal. It is accordingly dismissed with costs. 

Appeal dismissed 


BRIJBHUKHAN AND OTHERS, (Plaintiffs) 
VEYSUS 
TOTA RAM AND OTHERS (Defendants) * 


Civil Procedure Code, section 149—<Benefit not claimable as of right— 
Court-Fees Act, section g— Memorandum of appeal insufficiently 
stamped—IVot to be accepted, ; 

Under section 4 of the Court-Fees Act, the High Court has 
full power to refuse to accept a memorandum of appeal when 
on the face of it, it is insufficiehtly stamped and the concession 

- allowed by section 149 of the Code of Cıvil Procedure cannot 
be claimed as of right. Practice of filing appeals with-insuff- 
* Application in S. A. No, (?) of 1928 : 
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cient court-fee stamps witha view to save limitation’ con- 
demned. : 

S. N. Chaube, for the appellants. 

“The following judgment was delivered by 


SULAIMAN, A. C. J.—It seems to be the practice of some 
junior vakils to file appeals with insufficient court-fee stamps, 
knowing that they are insufficient, with a view to save limitation. 
I think that such deliberate attempts to get round the provisions 
of the Court-Fees Act should not be tolerated. If a litigant has 
not got sufficient money ready to pay the whole court-fees, the 
appeal ought to be filed when such court-fees have been made 
good, accompanied with an application for extension of time. 
But the filing of ‘an insufficiently stamped appeal, knowing it to 
be defective, should not be permitted. : ; 

' No. doubt the Bombay High Court has held that an appellate 

. court is bound to accept’ an insufficiently stamped memo of appeal 
and to grant time to make it good. Achut Ramchandra Pai v. 

Nagappa Bab Balgya (?). But this view has not been followed 

at Patna, Ram Sahay Ram Pande v. Kumar Lachmi Narayan 

Singh È), nor by the Lahore High Court, Lekh Ram v. Ramji 

“Das (*). The Madras High Court has also dissented from the Bom- 
bay view—Akkaraju Narayana Rao v. Akkaraju Seshamma (*). 

Section 149 of the Code of Civil Procedure no doubt gives a 
court power to allow deficiency to be made good in its discretion. 
The concession cannot be claimed as of right. But section 4 of 


the Court-Fees Act expressly provides that no document shall be 


‘filed, exhibited, or recorded in, or shall be received, or furnished” by 
any of the said High Courts in the exercise of its original, appellate or 
revisional jurisdiction, unless in respect of such document there be paid 

a fee of an amount indicated in the schedules as the proper fee.” 

I am clearly of opinion that we have full power to refuse to 
‘accept a memo. of appeal when it has the endorsement of the 
Stamp Reporter that the amount of the court-fees paid is insuffi- 
cient, otherwise the provisions of section 4 of the Court-Fees 
Act would be evaded indirectly. That there is such a discretion 
is clear from the case of our own High Court—Jai Singh Gir y. 
Sita Ram’ Singh (°). Chapter III, rule 10 of our rules also 
contemplates a case where an insufficiently stamped document 
has been filed or used in the Court or Office “through a mistake 
or inadvertence”’. , 

I accordingly refuse to accept these insufficiently stamped 
appeals and direct them to be returned to the counsel, with 
liberty to file them afresh on payment of full court-fees, accom- 
panied by an application for extension of time under section 5 of 
the Limitation Act provided good cause is shown for the extension. 

(1) [1913] I..L. R., 38 Bom., 41 (2) [1917] 3 Pat. L. J., 74 

(3) [1919] I. L.R.,’1 Lah., 234 (4) [1914] 27 M. L. J., 677 

A $ (5) [1923] 21 A. L. J. R., 333 
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` TIKA RAM* June, 8 
Penal Code, section 174—Convictton under—When unjustified—Land Surh 
~ `` Revenue Act of 1901, section 147—Citation issued under—Service ay ern 


of, delayed, for no fault of accused—Acctsed’s failure to attend Buys, J. 

court on fixed date—Case for Crown failing on mere statement of BANERJI, J. 

the case—E fect of. NRT, J 
A citation under section 147 of thè Land Revenue Act which 
was dated 2sth February, 1927 was served on the opposite 
party, for no fault of the, latter, at 5 p. m. on March 1o, 1927, 
and it read as follows :—‘‘ Whereas arrears........ are due by 
yoOu...... you are hereby directed to present yourself personally 
in this Court on the r1th March, 1927 at noon incase the 
entire arrears together with the process-fee........ are not paid 
very soon.” Jt was found that the village of the accused was 
clearly a long way from the tahsil. He/d, that the citation was 
phrased on the basis that,1t would be served in good time and 
according to the terms of the notice itself the accused was 
entitled to the benefit of the condition implied in the words 
‘in case the entire arrears due are not paid very soon,” and 
no conviction under section 174 of the Penal Code could ‘stand, 
CRIMINAL APPEAL by the Local Government from an order 
of M. B. CHAKRAVARTI ESQ., Magistrate First Class of Bareilly. 


Uma Shankar Bajpai (Government Advocate), for the 
Crown. 


The respondent was not represented. 
The judgment of the Court was delivered by 


Boys, J.—This is an appeal on behalf of the Local Govern- Boys, J. 
ment, A citation, under section 147 of the U..P. Land 
Revenue Act of 1901, was served upon Tika Ram, the ° 
opposite party in the present case. He failed to appear 
on the date fixed, March rith at noon, and the criminal 
prosecution, out of which these proceedings arose, was instituted 
against him under the first part of section 174 of the Indian 
Penal Code. The citation was dated Febru&ry 25th, 1927, but 
‘admittedly it was not served on the accused until 5 p. m. on March 
roth, 1927. Tika-Ram admitted that the citation was served on 
him ‘but stated that his village was’ 15 os from the tahsil and 
that he fell ill on the evening èf the roth March and could 
not attend or pay the revenue. He tendered no proof that he 
was ill, and, so far as the evidence on the record goes, the 

*. Crim. App. No. 1017 of 1927 
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process-server stated that he was not ill at 5 p. m. on March . 


roth. Tika Ram further did not offer any proof that his village 
was 15 os distant from the tahsil, nor, except by implication, 
did he suggest that the distance was the real cause of his failure 
to attend. He probably intended the statement that his village 
was 15 kos distant to be read with his statement that he was 
ill as accounting for his failure to attend at the tahsil. Itis not 
denied by the Crown that the statement as to the distance is 
accurate; itis only urged that it was for the accused to lead’ 
evidence on the point. So far as the facts go we may take it 
as unlikely that the accused would have wrongly stated the 
distance of his village from the tahsil when the truth as to that 
fact was not merely easily ascertainable in the Court of -the 
Magistrate, but must have been very well-known to everybody in 
‘the locality. i 


In the view, however, that we take of the case the point is 


only of minor importance. The essential facts are that the cita- 
tion read as follows :— 

“ Whereas arrearS...........-are due by you......sse.eee. +s YOU are 
hereby directed to present yourself personally in this Court on the rth 
March, 1927, at noon, in case the entire arrears together with the process- 
fee for this sum are not paid very sogn.”’ 

It is manifest that in view of the fact that, though the citation 
was issued on February 25th, it was not served till March roth, 
1927, at 5 p. m., and called on the accused to be present at noon 
on March 11th “in case the entire arrears........ are not paid 
very soon” no conviction under section 174 could possibly stand. 
Whether the distance was a full 15 os or not, the village was 
clearly a long way from the tahsil, and it would be most unreason- 
able to serve anotice ona person at 5 p.m. one day that he 
was to be present with the money on the next day by noon ata 
distant place. Moreover, it is manifest that the accused was 
entitled to the benefit of the condition implied in the words “ in 


case the entire arrears are not paid very soon”.- In view of that. 


condition he would clearly be entitled to expect a reasonable time 
within which to make the necessary arrangement. Clearly the 
citation was phrased on the basis that it would be served upon 
him in good time for him to take the necessary action, and it was 
issued apparently in good time, but through no fault of Tika 
Ram it was not served on him till 5 p. m. on March roth. 

The Magistrate did not acquit on these grounds but following 
the rulings of this Court in K.-E. v. Bhirgu (*) and Banwari 
Lal v. K-E. C). 

It having appeared not as æ result of any argument on behalf 


` 


of Tika Ram or of any evidence read before us on his behalf, - 


(1) [1926] 24 A. L. J. R., roor 
(2) [1927] 25 A. L. J. R., 38 
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. but on the simple statement of the case for the Crown that no 
conviction could follow on the face of it, this appeal must fail. 
The learned Government Advocate urged us to proceed notwith- 
standing and to consider the correctness or otherwise of the two 
rulings we have quoted. This we have felt is impossible to do. 
The learned Government Advocate had to admit and frankly 
admitted that if this case was before a single Judge he would not 
feel justified in asking for an obster dictum when the case had 
already been declared to fail on its merits. If there is no justi- 
fication for a single Judge deliberately proceeding to decide an 
issue which no longer arises, there is no justification for five 
Judges adopting such a course. The decision would be nonethe- 
less oditer.. The principle involved is simple. Our function, 
whether sitting singly or sitting as a Bench—whether a Division 
or a Full Bench—is limited to deciding “some issue in being 
between two parties ” [ser Lord Sumner in the Russian Commer- 
cial Bank case (')]. If the case for the Crown had not failed on 
the mere statement of the facts alleged by the Crown it might 
have been necessary to enter into the question of the correctness 
or otherwise of the decisions referred to, but the moment that it 
appeared that the appeal must fail on the merits of the case as 
stated ‘by the Crown there was an end of it, and the opposite 
party could not be called upon to argue an issue which was no 
longer alive. i 
The appeal failing, it is dismissed. 
z - Appeal dismissed 
(1) [1921] A. C., 438 


BHOLA RAM alias TIKA RAM (Plaintiff ) 
versus 
DHANI RAM (Defendant)* ` 


Hindu law—Stridhan—Sulka—A ature of—Property given to wife by 
her husband’s sister before marriage—For maintenance and support 
—— Whether sulka. ` 


A Hindu lady who had arranged the marriage of her brother 
advanced in years to a minor girl, executed a deed of gilt 
eleven days before the marriage in favour of the bride (accord- 
ing to the recital in the deed) for the maintenance and comfort 
of the donee with full powers of alienation. The marriage 
took place and the wife survived her husband. On the 
death of the wife the donor took possession of the gifted pro- 
perty. On a suit by the plaintiff claiming as an heir of the 
donee the District Judge hgld as a matter of law that the 
property must be deemed to have been. given as a part of the 
price of the bride and must therefore be deemed to be her 
sulka stridhan and would devolve on her death according to 
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the rules applicable to such property: Weld, on appeal, (x) that - 
the question was one of mixed law and fact and the defendants 
not having taken any such plea before the trial Court, the iower | 
appellate court should not have allowed the point to be raised 
in appeal and (2) the property was not sulka property inas- 
much as it had been given with the object of maintaining and 
-supporting the wife and her children. Weld, further, that 
‘sulka, though ordinarily ‘limited to trifling gifts of cash and 
ornament, may also include gifts of immovable property. Nature 
» -of-sulka stridhan-discussed. a Ars 
‘SECOND APPEAL from a decree of BABU PRATAP SINGH, 
Additional District Judge of Cawnpore, reversing a de€ree of 
BABU KAULESHAR NATH RAI, Subordinate Judge. ` 


E Kailas Nath Katju, for the appellant. 
~ Sir Tej Bahadur Sapru and P. N. Sapru, for the respondènt. 
7 >The judgnient of the Court was delivered by 


NIAMATULLAH, J.—The circumstances which led to the 
institution of the suit out of which the present second appeal by 
the plaintiff has arisen are as follows :— 


`~ Musammat Saro Kuar, who originally owned the property in 
dispute—shares in two villages in Hamirpur district—made a 
gift of the same by a deed dated the 12th of June, 1894 to > 
Musammat Budhia Kuar, then aged 10, about eleven days before 
the latters marriage with Baldeo Prasad, a man of fifty and a 
brother..of Musammat Saro Kuar who ‘appears to’ be a lady 
possessed’ of extensive properties. It was due to her position and 
efforts that an unequal match of that kind was agreed to by the 
bride’s parents who were themselves of limited means. Accord- 
ingly, the marriage was celebrated and in due course mutation of 
names was effected in favour of Musammat Budhia Kuar. She 
died as a childless widow on the 16th March, 1912, Baldeo having 
predeceased her. On-her death mutation of names was effected 
in favour of Musammat Saro Kuar, who. later on made a gift of 
it to Dhani Ram the defendant-respondent by a deed dated 21st 
August, 1013. The plaintiff instituted the present suit on the 
5th March, 1913, claiming the property as the nearest reversioner 
of her husband Baldeo, and therefore heir to her stridhan as the 
property in dispute is alleged to be. “ : 

The ‘defence raised a number of pleas. It-was denied that 
the property in suit was the s¢rtdkan of Musammat Budhia Kuar, 
in which she could have avheritable interest. It was alleged to 
have been ‘granted to her as maintenance for life, so that on the 
death of Musammat Budhia Kuar the grantor Musammat Saro 
could take possession as full owner and make a gift of it to the 
defendant. The plaintiff’s relationship with Baldeo was denied. 
The marriage of Musammat Budhia Kuar with Baldeo was said ` 
to have been performed in an,unapproved form with the result 
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that herstvidhan could not in law devolve on her husband’s 
yeversiotiers. Musammat Budhia Kuar’s death was ‘alleged to 
have occurred on a date more than twelve years before the 
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institution’ of the suit which was said to be barred by limitation BHOLA Ram 


on that account. - 


‘Both the lower courts found against the defendant on all the 

pleas set out above, holding that the plaintiff was the nearest 
reversioner of Baldeo when Musammat Budhia Kuar died, that 
the marriage in question was in the approved form, that the pro- 
perty in ‘dispute was the strtdhan of Musammat Budhia Kuar 
and not a.niere maintenance grant for life, and that the plaintiff’s 
suit was within limitation. But the lower appellate court while 
agreeing with the first court, which had decreed the claim, on all 
the questions in controversy dismissed it on a finding that the 
property. granted to Musammat Budhia Kuar was her sulka 
stvidhan, devolving, according ‘to a rule of descent peculiar to 
such -property, on her mother Musammat Dulari Kuar who 
survived her mheghtcr The plaintiff has preferred this second 
appeal. 
“ Woman’s estate technically called stvidhan in Hindu law is 
of various kinds. The name of each class of stridhan is suggest- 
ive of ‘the mode of acquisition or of the motive by which the 
donor was actuated; one of the classes of stvidhan is known as 
sulka which has been defined to include property given toa 
woman before or after her marriage by her husband’s relatives. 
In his Hindu Law of Marriage and Stvidhan, 4th Edition, Sir Gurti 
Das Banerjee quotes the following passages from well- known 
works.:— 

`“ The trifle which is received by a woman as the price or reward of 

` household Jabour, ‘of using household utensils, of keeping beasts of 
burden, of watching milch cattle, of preserving ornaments of dress, or of 

superintending servants, is called her perquisite (sz/éa).”” (p. 294) 

“The term ‘gratuity’? (sulka) means that for the receipt of which a 
girl is given in marriage.” (p. 299) 

“The term sulka, or fee, is explained as having two méanings. It 
either means, according to the definition of Katyayana, ‘‘ whatever has 
been received as a price-of workmen-on houses, furniture and carriages, 
milk vessels and ornaments ” or it means, according to the text of Vyasa, 
“What is given to bring the bride to her husband’s house.” The 
former of these meanings is thus explained: Whatis given to a woman 
by artists constructing a house or executing ‘other work, as a bribe to 
send her husband or óther person (of her family) to labour on such parti- 
cular work, is her fee. Itis thé price (of labour) since its purpose i is 
to engage a (labourer). » (p. 309 -319) p 


Sir E. J: Trevelyan i in his work on, Hindu law (2nd Eäition, 
page. 436): lias:the following :— f 


tos Accórdingto, the more usual view, this was the grattity for the receipt 
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of which a girl is given iw marriage. It was originally paid to the father 
as the price of the bride, but when that was forbidden the father received 
it for the bride, and it became her property, as her dowry.” 5 


The reason why such property follows a peculiar rule of in- 
heritance is thus given by another learned author :— 

‘The réason is that originally it belonged to the parents, but, later on, 
it was declared to become the bride’s stv:dan; and this rule of succession 
appears to be a compromise between the original and the later views.” 
(Sarkar on Hindu.law, p. 734, 6th Edition). 

The learned advocate for the appellant has contended - that 
no immovable property given to a girl can be her su/ka, which is 
limited to trifling gifts of cash or ornaments such as may be 
regarded as her ‘ perquisite’. It may be that in ancient days 
when this class of stvidkan_ was first recognised only articles of 
comparatively small value were the subject of it but, given all 
other conditions, there appears to be no reason why a woman 
may not acquire immovable property in the same manner and 
subject to the same conditions as would-be annexed to movable 


- property. No authority has been quoted in support of this con- 


tention and we are unable to give effect to it.- The main argu- 
ment addressed tous on behalf of the appellant is, however, based 
on two grounds, (1) that the leatned Additional District Judge 
has made a new and inconsistent case in dismissing the plaintiff’s 
claim on a finding that the property in dispute was suka stridhan 
of Musammat Budhia Kuar and (2) that having regard to the 
evidence adduced in the case the property in dispute has not 


- been established to be her sulka. We are of opinion that both of 


these grounds should be upheld for reasons to be presently stated. 
That it was put forward for the first time in argument before 
the lower appellate court can admit of-no doubt. That it is quite 
inconsistent with the defence pleaded in the written statement 
and maintained in the petition of appeal before the lower appellate 
court is equally clear. The plaintiff’s allegation in para 2 of the 
plaint that the property in dispute was the s¢vidhan of Musammat 
Budhia Kuar was denied unreservedly’ in para 1 of the written 
statement. . Para 3 of the latter again emphasised that it was by 
‘no means’ stridhan of that lady. If it had been the intention of 
the defendant to allege it to be sulka, the appropriate reply would 
have been to admit that it was stvidkan withthe qualification 
that it was of the sulka class. On the contrary it was alleged to 
be held by her as maintenance for life so that it was not herit- 
able at all, either by her husband’s collaterals or by her mother. 
At the trial of the suit a sum of Rs. 2,500 was said to have been 
paid as price of the bride and therefore the marriage was charac- 
terised asin the unapproved form. There was no suggestion 
that the property in dispute had been given as part of the price 
so as to make it sulka. In the grounds of appeal.before the 
lower appellate court.all the pleas urged at-the trial were em- 
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bodied, maintaining that neither Musammat Saro Kuar, the donor, 
nor Musammat Budhia Kuar,sthe donee, had more than a life- 
interest. Every question raised in the pleadings was decided by 
the lower appellate court in favour of the plaintiff. The learned 
Additional District Judge thought that “ being a point of law, it 
could be raised in appeal, and so I heard the parties on it’. It 
is not a question of law pure and simple. Unless evidence is led 
to show the circumstances under which the gift was made and 
that it was intended to be the price of the bride or given to the 
girl for services mentioned in the texts, the property cannot an- 
swer the description of sw/ka. Parties could have adduced oral 
evidence on the question if it had been raised at a proper stage. 
The recitals in the deed of gift fall far short of the requirements 
of the case and on the contrary tend in the opposite direction. 
We think the appellant’s grievance that he has been prejudiced 
by the introduction of a controversy not warranted by the plead- 
ings, is well founded. 


Though the learned Additional District Judge professed to 
treat the question as one of law, he proceeded to refer to some 
circumstances and even to the oral evidence of Musammat Dulari 
Kuar in proof of the fact that there was an agreement between 
the parents of Musammat Budhia Kuar and Musammat Saro 
Kuar under which the latter ‘was made to part with the property 
as price of the bride. He thought the recitals in the deed of gift 
afford ‘a clear indication that the property was to be given to 
Budhia Kuar in consideration of marriage and as an inducement 
forit. x facie the deed purports to have been executed by 
Musammat Saro because ‘‘ Baldeo Prasad is her own brother who 
had lived with her from his childhood and was then about to be 
married to Musammat Budhia Kuar.......... and therefore for 
the maintenance and comforts of the last named who would be 


the executants dhawaj (brother's wife) ” the gift in full owner- | 


ship was made to enable the donee to remain in possession like 
the executant (misl mere) with powers of “ sale, mortgage and 
gifts etc’. In the absence ofa clear issue raised and fried it is 
not permissible to impute an intention to the donor by a resort 
to speculative theories, however plausible. The recitals of the 
deed above quoted clearly bear out another theory, viz., that out 
of regard for Baldeo Prasad a provision was made for his family 
and children, and as it was expected that in the ordinary course 
of nature Musammat Budhia Kuar would ° survive her husband 
for very long and might have young children to bring up, it was 
on the whole desirable that the deed should be executed in her 
favour. That Baldeo Prasad would also be supported out of the 
income of the property must have been present to her mind. It 
is highly improbable that Musammat Saro Kuar intended the 
property to be sw/ka of which the essential characteristic is that 
the lady’s own children are absolutely excluded by her parents 
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and other maternal relations in the matter of inheritance. Musam- 
mat Saro Kuar could not have intended such a result and could 
not therefore have intended to give the property as sulkæ. She 
makes it clear that the donee’s state in the gifted property would 
be the same as her own. The fact that the gift was made in 
contemplation of marriage does not necessarily give rise to the 
inference thatit was the price for marriage. To-attract the 
application of special rules of succession to sz/ka it must be dis- 
tinctly alleged and proved by cogent evidence that the property 
given to a Hindu girl was of that character, the gift having ‘been 
prompted by a desire to confer pecuniary benefit, immediate or 
ultimate, on the parents who have been thereby induced to : give 
her in marriage. In the present advanced stage of society every 
ante-nuptial settlement or gift cannot be classed as sulka. The 
learned Additional District Judge quotes a passage from the evi- 
dence of Musammat Dulari, the mother of Musanimat Budhia 
Kuar, to support his view that the gift was meant to be in consi- 
deration of marriage. It runs thus:— ' 

“I had taken Rs. 2,500 from ‘Saro Kuar for the marriage of my 
daughter; and for the maintenance of Budhia I had got Saro Kuar make 
agift of two villages to her (daughter) because her (Budhia's) husband 
(rather would-be husband) was.an ald man.” 


It should be borne in mind that this statement was dicia from 
her to show that the marriage was in an unapproved form. The 
court of first instance disbelieved it and the lower appellate court 
did the same, observing in another place of the judgment :— 

“ It was also urged that the marriage was not performed in an approved 
form, in that Musammat Dulari Kuar was paid Rs. 2,500 as consideration 
of marriage. The lower court did not believe the evidence on that point 
and I agree with it.” 


The only manner in which the two findings of the learned Judge 


. can be reconciled is that the first half of the sentence in Musam- 


mat Dulari’s evidence previously quoted is to be disbelieved and 
the second half is to be accepted. Even on, this assumption the 
gift, unlike the Rs. 2,500, was not stated to be the consideration 
of marriage. We have entered at length on a discussion of the 


‘circumstances founded on by the learned Judge to’ demonstrate 
‘the injustice resulting to the plaintiff, who himself could not lead 


evidence on a question of fact not raised but subsequentiy sought 
to'be established by evidence of a dubious and inconclusive 
ehiactor 


' In the view of the case which we have taken, the decree of 
the lower appellate court cannot be sustained. Iti is, accordingly, 
discharged and that of the Court of first instance is restored. 
The defendant- -respondent shall also pay-the costs of the plaintiff- 
appellant incurred in the lower appellate court and in this Court. 
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NARSINGH PRASAD SINGH AND OTHERS (Applicants) 
VeErVSUS 
PARTAP SINGH AND OTHERS ` (Opposite parties) * 
Civil Procedure Code, Schedule 1, Order 34, rule 8 and sub-rule 2— 
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MUKERJI, J. 


Interpretation of—Court’s power to extend time originally limited BANERJI, J. 


by a decree for redemption—J/urisdiction. 

Where in a suit for redemption of a mortgage the Munsif 
passed a decree fixing 30th April, 1927 as the last date of pay- 
ment of the mortgage money and directing that in case of non- 
payment, plaintiff’s right of redemption would be barred, and 
on the plaintiff’s application made on ‘zgth April, 1927, the 
Munsif extended the time by rs days, held, in revision, that 
the proviso to rule 8, Schedule 1, Orde: 34 of the Code governs 
not only sub-rule (4) but also sub-rule (2) and therefore the 
Munsif was authorized in extending time. 

CIv1L REVISION from an order of BABU BIND BASHNI 
PRASAD, Munsif of Haveli, district Benares. 


Kamla Kanta Verma, for the applicants. 
Gadadhar Prasad, for the opposite parties. 
The judgment of the Court was delivered by 


MUKERJI, J.—This is an application inviting us to revise an 
order of the 21st May, 1927 by which the learned Munsif of 
“. Benares purported to extend the time, originally hmited by a 
decree for redemption, to pay up. 


The suit out of which this application has arisen was one for 
the redemption of the mortgage, the nature of which we have 
not been told. The decree, however, that was passed indicates 
that the mortgage was one by conditional sale, for we find that 
the decree directed that in case of non-payment of the mortgage 
money the plaintiffs’ right of redemption would be barred. We 
have assumed, therefore, that the mortgage was ‘one, by -con- 
ditional sale and that the decree in those terms was rightly 
passed. The last date on which the payment could be made was 
the 30th of April, 1927. On 29th April, 1927 the plaintiffs 
came into court with an application for extension of time. The 
learned Judge has extended the time by 15 days by the order 
complained of. In this Court it has been*contended that this 
order was passed without jurisdiction inasmuch as the Code, 
namely, Schedule 1, Order 34, rule 8 of the Civil Procedure Code, 
did not authorise the Munsif to extend time in a case of a decree 
for foreclosure. e 


The contention of the learned counsel for the applicant is 
that the proviso to the rule 8 is a part of sub-rule (4) alone and 
* Civ. Rev. No. 150 of 1927 
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‘does not govern the entire rule 8. 


We are of opinion that this contention is not sound. Our 
opinion is that the proviso governs not only the sub-rule (4) but 
also sub-rule (2). A date for payment has to be fixed in a suit 
for redemption -in the case of mortgages of all classes. There 
is, therefore, nò reason why the provision for postponement of 
the date of payment should be read as confined to the case of 
some classes of mortgages, to the exclusion of others. Sub-rule (2) 


‘deals with the case of the redemption of a mortgage by con- 


ditional sale. Itis in those cases that an extension of time is at 
all material. In the case of a decree for redemption of a simple 
mortgage or a usufructuary mortgage, the preliminary decree 
directs that in case of non-payment of the mortgage, money the 
property shall be sold. The. procedure for sale must necessarily 
be the procedure laid down in Order 21 of the Civil Procedure 
Code. In the process of the sale, the plaintiff-mortgagor takes 
up the position of a judgment-debtor and he would be entitled to 
pay the mortgage money till the property is sold and perhaps 
after the sale within 30 days limited for payment. There would 
be no sense in refusing to accept his money and yet selling the 
property although the sale may not fetch the full value, offered 
by the plaintiff-mortgagor. é 

We are fortified in our opinion by the fact that a proviso 
similar to the proviso to be found in rule 8 is to be found in the 
case of a preliminary decree to be. passed in the case of a 
foreclosure suit, in rule 3 of Order 34. On the other hand, a 
similar proviso for extending time is not to be found in the case 
of a preliminary decree ina suit for sale which is provided for 
in rule 4 of Order 34. In this Court it was held under the 
Transfer of Property Act, before it was amended by Act V of 
1908, that the right of payment of a foreclosure decree remained 
existent till a final decree was passed. We need not consider 
whether that rule of law still holds good under the Civil Procedure- 
Code, but we take it that the legislature was aware of such a 
view bein held by this High Court. 


Holding the view we do hold of rule 8 of Order 34 we are of 
opinion that the Munsif was authorised in extending time. 

Mr. Varma invited us to consider whether the discretion was 
properly used by the lower appellate court in extending the time. 
In revision we are nôt prepared -to interfere with the exercise of 
a discretion which was undoubtedly: vested in the court below. - 

The application is dismissed with costs. 

E l Application dismissed 





VOL. XXVI] PRIVY COUNCIL `- 1211 


PRIVY COUNCIL 


SAKALAGUNA NAYUDU AND ANOTHER (Defendants) 
“versus 
CHINNA MUNUSWAMI NAYAKAR (Plaintiff)* 


Specific performance—Agreement to re-convey—Afler expiry of 30 
years—Agreement enforcible by heirs and assignees. 

On 27th January, 1891, one V and his son Æ sold a village 
to the father of the defendants. On the same date the pur- 
chaser executed an agreement in favour of the vendor, F, 
stipulating that after a period of 30 years from the date of the 
sale-deed the purchaser would re-convey the village to the 
vendor, V, if the latter wished to have the village again upon 
his paying the sale consideration. In asuit for specific per- 
formance of this contract instituted by the plaintiff who was 
an assignee from K, held, that V and his son & being members 
of a joint Hindu family, the agreement to re-convey must be 
deemed to have been executed in favour of both the father and 
the son; Aeéd, further that the terms of the contract and the 
time at which the option was to be exercised went to show that 
the intention was that option might be exercised by the original 
vendors or their heirs and assignees and that the suit was, 
therefore, rightly decreed. 

APPEAL from a decision of the High Court of Judicature at 
Madras. 

A. M. Dunne, K. C., K. V. L. Narasimham and P. V: 
Subbarow, for the appellants. 


L. de Gruyther, K. C. and H. R. A. Majid, for the respondent. 


The following judgment was delivered by 

SIR LANCELOT SANDERSON.—This is an appeal by the 
defendants in the suit against a decree dated the 5th March, 
r925, of the High Court of Judicature at Madras, which reversed 
a decree, dated the 26th June, 1922, of the Subordinate Judge of 
Chingleput. 

The suit was brought by the plaintiff in order to obtain a 
direction by the Court that the defendants should execute a con- 
veyance of the property in suit in favour of the plaintiff and other 
consequent reliefs. 

The learned Subordinate Judge dismissed the suit with costs ; 
the High Court allowed the plaintiff's appeal with costs and 
ordered the defendants to execute the conveyance in favour of 

- the plaintiff as prayed, and gave other necessary directions in 
respect thereof. 
* P, C. A. No. 53 of 1926 
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The material facts of this case are as follows :—The defendant 
are the sons of one Venkatapathi Naidu. By a deed dated the 
27th January, 1891, Venkata Subrahmanya Ayyar, on- behalf of 
himself and as guardian of his minor son Krishnasami Ayyar, 
sold the village of Siyatti to the above-mentioned Venkatapathi 
for the consideration of Rs. 10,000. i 


On the same day the parties executed what was called a 
“ counterpart document,” by which it was provided that Venkata- 


pathi should reconvey the said village to Venkata Subrahmanya 


after a period of thirty years from that date, z.¢.,in the Ani 
cultivation season of the thirtieth year, in case Venkata Subrah- 


-manya wished to have the village again, and upon his paying to 


Venkatapathi the sum of Rs. 10,000. 


The learned Judges of the High Court treated the “ counter- 
part document” as having been executed by Venkatapathi in 
favour of Venkata Subrahmanya and his son Krishnasami, though 
the latter's name is not mentioned in the “ counterpart document”. 


Their Lordships are of opinion that this was a right conclusion, 
because Venkata Subrahmanya and Krishnasami were members 
of a joint Hindu family, and the deed of sale was executed by 
Venkata Subrahmanya on behalf of his minor son as well as on 
his own behalf, and the “ counterpart document” was obviously 
intended to give the right to call for a re-conveyance of the pro- 
perty to the persons who were parties to the deed of sale. 


In 1897 Venkata Subrahmanya was adjudicated insolvent 
and in 1899 he died, leaving Krishnasami, his only son, surviving 


„him. 


By a deed dated the 12th May, 1910, Krishnasami sold the 
village of Siyatti to the plaintiff for the consideration of Rs. 19,200. 
It was agreed on behalf of the appellant that this deed contained 
not only a conveyance of the village but also an assignment 
of Krishnasami’s right to the benefit of the “ counterpart docu- 
ment”. ; 


By a teed dated the 22nd February, 1916, the official assignée 
of Madras, and “ as such the assignee of the estate and effects 
of C. Venkata Subrahmanya Ayyar,” in consideration of the 
sum of Rs. 3,000 conveyed and assigned all the right title and 
interest of the insolvent, Venkata Subrahmanya, in the house 
and lands in Siyatti village described in the schedule thereto 
unto the said Krishnasami Ayyar. 


It appears that both Venkatapathi and Krishnasami died in 
or about the year 191g. 


On the 29th June, 1920, n&tice was given on behalf of the 
plaintiff to the defendants, alleging that the plaintiff was the- 
assignee from Krishnasami, and as such was entitled to the 
re-conveyance of the property in suit. There is no question before 
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the Board as to the sufficiency of the tender of the money referred 
to in the notice, nor is there any question as to whether the 
re-conveyance was called for at the proper time. 


On the 12th July, 1920, the present suit was instituted by 
the plaintiff. 


On the 16th February, 1921, the widow of Krishnasami 


-executed what was called a deed of release in favour of the plaint- 


iff. The deced recited, among other matters, that Krishnasami had 
settled matters with the official assignee and had obtained from 
him a sale-deed for the benefit of the plaintiff in his own name, 
and had handed the same over to the plaintiff. 


It concluded by stating that from the date on which Krishna- 
sami executed the sale to the plaintiff, neither Krishnasami nor 
his widow, who was his heir, had any interest in the property 
comprised in the sale, and that even if there should be any in- 
terest possessed by the widow she relinquished the same to the 
plaintiff. 

The evidence of the plaintiff with respect to the transaction 
with the official assignee was to the effect that he had contributed 
the sum of Rs. 1,500, part of the Rs. 3,000 paid to the official 
assignee, and that Krishnasami had given to him the receipt 
which the official assignee had granted in respect of such pay- 
ment ; that the deed of the 27th February, 1916 was executed 
in favour of Krishnasami because the official assignee had said 
that it must be taken in the name of Krishnasami, but that the 
deed was obtained to safeguard the plaintiff’s interest and for his 
benefit ; and that the deed was handed by Krishnasami to the 
plaintiff after it had been registered. 


The main question in this appeal is whether there was a 
contract made on the 27th January, 1891, between Venkatapathi 
of the one part and Venkata Subrahmanya and Krishnasami of 
the other part, by which Venkatapathi undertook for considera- 
tion to re-convey the property if the other parties to the contract 
offered to purchase the same at the time stated awd for the 
amount mentioned in the “counterpart document,” or whether, 
as alleged on behalf of the appellants and held by the learned 
Subordinate Judge, there was no completed contract, but only 
a standing offer by Venkatapathi; the benefit of which could not 
be assigned toa stranger such as the plaintiff, until the offer 
had been accepted by the tender of the amount in June, 1920, 


_and the offer had ripened into a contract to buy and sell. 


Their Lordships are of opinion that there was a completed 
contract between the parties on the 27th January, 1891. 

All the elements necessary to constitute a contract were 
present, There was an undertaking on the part of Venkatapathi 
to re-conyey the village to Venkata Subrahmanya and Krishna- 
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sami in the event of their calling for a conveyance at the time 
and upon the terms set out in the “ counterpart document”. The 
time at which the option was to be exercised and the price which 
was to be paid for the property were specified. 


There was consideration for the contract because Venkata- 
pathi, by the sale of the 27th January, 1891, obtained possession 
of the property, and Venkata Subrahmanya received Rs. 10,000, 
besides acquiring the right and benefit of getting back the village 


. upon the conditions specified in the “ counterpart document”. 


Their Lordships therefore concur with the conclusion of the 
learned Judges of the High Court on this question. 


They are also of the opinion that it was not intended that the 
option could be exercised only by Venkata Subrahmanya and 
Krishnasami personally. The terms of the contract and the time 
at which the option was to be exercised go to show that the 
intention was that the option might be exercised by the above- 
mentioned two persons or their heirs. 


It was not disputed that if the transaction of the 27th January, 
1891 amounted to a completed contract, as their Lordships have 
decided, the benefit of the contract could be assigned. 


The only further question is whether the benefit of the con- 
tract had been effectually assigned to the plaintiff before the suit 
was instituted. 


It was argued on behalf of the appellant-defendants that on 
the insolvency of Venkata Subrahmanya the property of the joint 
family, ncluding the benefit of the above-mentioned contract, 
vested in the official assignee, and that the benefit of the contract 
never was assigned to the plaintiff. On the other hand, it was 
argued on behalf of the plaintiff that on the insolvency of Venkata 
Subrahmanya the joint family property remained in the joint 
family subject to any action which the official assignee might take 
to get possession of Venkata Subrahmanya’s share. 


In view of the facts of this case their Lordships do not think 
it necessary to enter upon the consideration of this question or to 
decide which of the above-mentioned contentions is correct, 
because whichever of them be adopted, their Lordships are of 
opinion that the plaintiff must succeed. 


If the first of the above-mentioned contentions be adopted, 
the plaintiff is entitléd to rely on the conveyance of the 27th 
February, 1916, by which the official assignee conveyed all the 
right title and interest of the insolvent Venkata Subrahmanya in 
the village to Krishnasami. Itis clear on the evidence that this 
conveyance, though taken in thè name of Krishnasami, was on 
behalf of, and for the benefit of, the plaintiff, who had supplied 
part of the money paid to the official assignee and who had 
already purchased the village and the benefit of the contract 
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dated the 27th January, 1891, for valuable consideration. 


Krishnasami had at the time of the conveyance by the official 
assignee no interest in the village or the contract, as was subse- 
quently acknowledged by his widow and heir. 


If the second of the above-mentioned contentions be adopted, 
then the deed of the 12th May, 1910, by which Krishnasami 
conveyed the village and assigned the benefit of the contract of 
the 27th January, 1891, to the plaintiff is sufficient to support 
the plaintiff’s title and his right to sue for the enforcement of 
the said contract. 


Their Lordships, therefore, are of opinion that whichever of 
the above-mentioned contentions be adopted, the benefit of 
the contract had become vested in the plaintiff before the 
institution of the suit, and the plaintiff, having made an 
adequate tender of the amount specified in the contract at the 
time mentioned therein, was entitled to call upon the defendants, 
the sons and heirs of Venkatapathi, for a conveyance of the 
property. 

Their Lordships are of opinion that the decree of the High 
Court dated the 5th March, 1925 was correct, and that this 
appeal should be dismissed with costs. They will humbly advise 
His Majesty accordingly. ° f 
Appeal dismissed 
, Hy. S. L. Polak.—Solicitor for the appellants. 


Douglas, Grant & Dold.—Solicitors for the respondent. 





GURAN DITTA AND ANOTHER (Defendants) 
VEVSUS 
T. RAM DITTA (Plaintiff )* 
Benami transaction—Deposit by Hindu husband in wifes name—-No 
advancement or gift in wife’s favour. ° 


A joint deposit by a Hindu of his own money in’a bank in 
his own name and that of his wife ‘‘ payable to either or survi- 
vor” indicates no intention of any gift or advancement in 
favour of the wife and the money remains the property of the 
husband and is on the latter’s death diyisible among his heirs. 
Kerwick v. Kerwick, 47 I. A., 275, referred to. 

APPEAL from a decision. of. the Court of the Judicial Commis- 
sioner of the Nort-West Frontier Province. 


A. M. Dunne, K. C. and W. Wallach, for the appellants. 


4 de Gruyther, K. C. and J. M. Parikh, for the respondent. 
* P. C. A. No. eee 
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The following judgment was delivered by 


LORD PARMOOR.—This is an appeal, by special leave, from 
a decree of the Court of the Judicial Commissioner of the North- 
West Frontier Province, affirming a decree of the Divisional 
Judge at Peshawar. 


The respondent is the eldest son of Teku Ram, who died on 
the 20th May, 1920. The appellant, Guran Ditta, is a son, and 
the appellant, Musammat Gujri, is the widow of the said Teku 
Ram. Teku Ram, onthe 17th May, 1919, opened a deposit 
account for Rs 1,00,000 with the Peshawar Branch of the Alli- 
ance Bank of Simla, in the name of himself and his wife, “ payable 
to either or survivor’. The receipt of the Bank was dated the 
24th May, in the following terms: “ Received from L. Teku 
Ram, house proprietor, and his wife, Bibi Gujri, payable to either 
or survivor, Rupees one lak only, as a deposit, bearing interest at 
54 per cent. per annum, requiring twelve months’ notice of with- 
drawal and subject to the general rules of the Bank with respect 
to such deposit.” A notice of withdrawal was given when the 
account was opened as follows: “Notice given this 17th day 
of May, 1919, as on the 24th April, 1919.” 

After the death of Teku Ram, the deposit was renewed for 
a further period of one year in tle name of Musammat Gujri 
alone. On the 14th May, 1921 Musammat Gujri wrote request- 
ing the Bank to pay to Guran Ditta, the bearer of the letter, 
“my deposit of Rs. 1,00,000 (Rupees one lak), together with 
the arrears of the interest on it due to me”. In accordance with 
these instructions, the principal and interest of the deposit were 
paid to Guran Ditta 


On the 20th August, 1921 the respondent instituted his suit 
in the Court of the District Judge of Peshawar against the appel- 
lants and a younger brother, who is not a party to this appeal. 
Several questions arose for decision in the Courts below. A 
preliminary issue, “ Does the suit lie in its present form?” was 
decided ig both Courts in favour of the respondent, and will be 
referred to later. Issues were framed by the Divisional Judge of 
Peshawar, and re-stated by the Divisional Judge, as follows :— 


(1) Was the deposit the sole property of Mussammat Gujri by gift, 
will or otherwise ? 


(2) Did Teku Ram leave any subsisting will? 

(3) If so, was such will valid so far as it dealt with joint-family pro- 
perty? 

(4) To what relief is plaintiff entitled and against whom ? 

After full enquiry, and much conflicting evidence, both Courts 
have found, as a question of facb, that Teku Ram did not leave 
any subsisting will. There was no attempt in the argument 
before their Lordships to reverse this concurrent finding of the 
two Courts below on a question of fact. This issue having been 
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decided in the negative, the third issue became no longer material. 

The main issue decided in the Courts below, and which was 
relied on in the application for special leave to appeal, was whe- 
ther the sum deposited became the sole property of Mussammat 
Gujri by gift. On the application for special leave to this Board, 
it was urged that the question whether a fixed deposit ina Bank 
in the name of two persons payable to either or survivor was in 
fact payable to the survivor, or belonged to the estate of the 
person who originally supplied the money, was a substantial ques- 
tion of law, and of great importance to Banks in India, and to 
persons in whose names such deposits had been made. It appears 
from the record that this was the only question raised when 
specia] leave to appeal was granted. 


The money deposited in the Bank was at the time of deposit 
the property of Teku Ram. The Courts below decided that this 
money belonged to the estate of Teku Ram, as the person who 
originally supplied the money. The money in dispute being 
upwards of Rs. 10,000, the appellants applied to the Judicial 
Commissioner for leave to appeal on the ground that there was 
a substantial question of law involved, bringing the application 
within the terms of Section 110 of the Code of Civil Procedure, 
1908 : A , 

‘where the decree or final order, appealed from, affirms the decision of 
the Court immediately below the Court passing such decree or final order, 

the appeal must involve some substantial question of law.” i a 


In the case of Raghunath Prasad Singh v. Deputy Com- 
missioner of Partabgarh(*) it was held that a substantial question 
of law, within the last clause of Section rro of the Code of Civil 
Procedure, does not mean a substantial question of general 
importance, but a substantial question of law as between the 
parties in the case involved. The leave to appeal was refused, 
but, as stated above, special leave to appeal was, granted on the 
petition to the Board. 


In the argument before their Lordships, and in the Courts 
below, it was admitted that the money deposited bel&nged to 
Teku Ram,who had supplied it from his own resources, by a 
transfer from his current account at the Bank. It was argued 
on behalf of the appellants that, apart from outside evidence, 
there’ was a presumption that the sum deposited constituted an 
advancement, or resulting trust,in favour ef Mussammat Gujri, 
the wife of Teku Ram. It was said that one of the provisions 
of the destroyed will of Teku Ram was evidence that it was the 
intention of Teku Ram to make an advancement in favour of 
his wife under the terms of the dgposit note; but in the opinion 
of their Lordships, no weight should be attached to this evidence. 
They agree in this respect with the views expressed in the judg- 

(1) 441, A., 126 
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ments of the Divisional Judge at Peshawar and of the Judicial 
Commissioner of the North-West Frontier Province. 


The question, therefore, to be decided is the construction of 
the terms of the deposit note. 


The general principle of equity, applicable both in this country 
and in India, is that in the case of a voluntary_conveyance of 
property by a grantor, without any declaration of trust, there is 
a resulting trust in favour of the grantor, unless it can be proved 
that an actual gift was intended. An exception has, however, 
been made in English law, and a gift to a wife is presumed, where 
money belonging to the husband is deposited at a Bank in the 
name of a wife, or, where a deposit is made,in the joint names 
of both husband and wife. 


This exception has not‘been admitted in Indian law under 
the different conditions which attach to family life, and where 
the social relationships are of dn essentially different character. 
The principle to be applied has been stated in Kerwick v. 
Kerwick (1) :— 

“The general rule and principle of the Indian Jaw as to the resulting 
trusts differs but little, if at all, from the general rule of English law 
upon the same subject, butin their Lordships’ view it has been esta- 
blished by the decisions in the case Bf Gopeekrist v. Gungapersad, 6 Moo. 
I. A., 53 and Uzbur Ali v. Bebee Ultaf Fatima, 13 Moo. I. A., 232, that 
owing to the widespread and persistent practice which prevails amongst 
the natives of India, whether Mahomedan or Hindu, for owners of pro- 
perty to make grants and transfers of it enami for no obvious reason or 
apparent purpose, without the slightest intention of vesting in the donee 
any beneficial interest in the property granted or transferred, as well as 
the usages which these natives have adopted and which have been pro- 
tected by Statute, no exception has ever been engrafted on the general 
law of India negativing the presumption of the resulting trust in favour 
of the person, providing the purchase-money, such as has, by the Courts 
of Chancery in the exercise of their equitable jurisdiction, been engrafted 
on the corresponding law in England in those case whére a husband or 
fathe® pays the money and the purchase is taken in the name of a wife 
or child. In such a case there is, under the general law in India, no 
presumption of an intended advancement as there is in England.” 
Applying the principle thus stated to the present case, their 

Lordships hold that there is no presumption, in the deposit notė, 
of an intended advancement in favour of Mussammat Gujri, and 
that the sum of Rs. 1,00,000, and interest, were the property of 
Teku Ram, and remained at his disposal at the date of his death 
as found in the decisions of the Courts below. l 


On this issue—the substantial question of law on which special 
leave to appeal was asked for, and granted—their Lordships will 
(1) 471. A., 275 
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humbly advise His Majesty that the decision of the Courts below 
was right, and should be confirmed. 


Their Lordships have considered the objections to the form of 
suit, and the difficulties which arise in a decree which necessitates 
the partial partition of the estate of Teku Ram. The ordinary 
rule undoubtedly is that there cannot be a partial partition, but 
it hag been held in the Courts below that this rule is elastic, and 
has in several cases been departed from, if there is no incon- 
venience in a partial partition, apart from a final partition of the 
whole of the joint properties. The Courts further held that in 
this case no inconvenience would arise. Accordingly, it was 
ordered “that the plaintiff—the respondent—be, and the same 
is hereby given, a decree for Rs. 37,368 with costs accordingly 
against Guran Ditta and Mussammat Gujri, defendants, jointly 
and severally”. Itis stated in the judgment of the Additional 
Judicial Commissioner of the North-West Frontier Province ‘that 
the question of the rights of the widow to maintenance from the 
rest of her husband’s property would be decided separately, and 
their Lordships were informed that a suit for a final partition of 
the whole property of Teku Ram had been instituted and was in 
process of decision. Their Lordships do not think it necessary 
to decide any general question of procedure, but are of opinion 
that, in this case, justice could be done between the parties 
without entering upon any question of partial partition, and leaving 
open all further questions for determination in the final partition 
of the whole property. Their Lordships propose, therefore, to 
vary the decree by limiting it to a declaration, in answer in the 
first issue, that the deposit in suit was not the sole property of 
Mussammat Gujri, by gift, will or otherwise, and that the respond- 
ent is entitled, as against the appellants, to a declaration to this 
effect. 


The appellants have failed in the main issue involved, and 
their Lordships will humbly advise His Majesty that, subject to 
alteration in the form of the decree, the judgments below should 
. be confirmed and this appeal dismissed with costs. 


Appeal dismissed 
Hy. S. L. Polak.—Solicitor for the appellants. 
T. L. Wilson & Co.—Solicitors for the respondent. 
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ARDESHIR H. MAMA (Plaintiff) 
VEVSUS : 
FLORA SASSOON (Defendant)* 


Specific Relief Act, Sections 24,29—Suit for specific performance— 
Claim abandoned during trial—Whether plaintiff entitled to 
damages—Amendment of plaint— Discretion, how to be exercised. 


In a case of breach of contract by one party, the other party 
may elect to put an end to the contract and to sue for damages, 
or he may keep the contract open and sue for specific perlor- 
mance. In the latter case he must, if required, prove a con- 
tinuous readiness and willingness from the date of the contract 
to the time of the hearing to perform the contract on his part. 
If during the progress of the suit and before the hearing, he 
abandons his claim to specific performance or disentitles himself 
to that relief by some act on his part, he cannot claim or be 
awarded by the court damages in lieu of specific performance 
of the contract. Jurisdiction to award damages in substitution 
of the relef for specific performarice remains so long as the 
pla:ntiff does no act on his part to disentitle himself to a decree 
foi specific performance. A court may allow a plaint for specific 
performance to be amended into a plaint for claim of damages, 
pure and simple, but discretion to allow such an amendment 
should: be excercised with great care and caution. Aipgrave v. 
Case, 28 Ch. D., 356 and Karsandas v. Chhota Lal, 25 Bom. 
L. R., 1037, referred to. 


APPEAL from a decision of the High Court of Judicature at 
Bombay. ; 


W. H. Upjohn, E. C. and M. Beebee, for the appellant. 


F. H. Maugham, K. C., Sir G. R. Lowndes, K. C. and 
E. B. Raikes, for the respondent. 


The following judgment was delivered by 


LorD BLANESBURGH.—This suit, commenced on the roth 
January, 1920, in the High Court of Judicature at Bombay was, 
in its inception, a simple action by a purchaser for the specific 
performance of a contract for-the sale of certain valuable here- 
ditaments on Malabar Hill in Bombay with claims for damages 
additional or alternative all in terms of Section 19 of the Specific 


~ Relief Act, 1877.. The defences to the suit were that there ' 


never had been any concluded contract for the sale of the pro- 

perty ; if there had been such a contract it had been entered into 

on behalf of the defendant by an agent with no authority to bind 

her to its terms. There is in the defendant’s written statement 

no suggestion that the plaintiff's right was not a right to specific 

relief, if any existent contract binding upon the defendant was 
* P, C. A. No. 100 of 1926 
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established. And the case, indeed, was one in which upon proof CIVIL 
by the plaintiff of the facts alleged by him, he became entitled as 
of right under section 12 (c) of the Act to the specific relief 
which he sought. ARDESHIR 


È ` H. MAMA 
But that right of the plaintiff would be dependent upon his v. 

having been himself up to the date of decree ready and wiling to ° 1102A 
perform the contract on his part and in para. 9 of his plaint he — 
alleged that he had throughout been so ready and willing: an Lord 
allegation which imports a continuous readiness and willingness 7/77*"78" 
up to the time of the hearing. See per Lord Selborne, in Æi- 
grave y. Case(’). 


On the 19th March, 1924, nine months or more before the 
trial, the plaintiff’s solicitors formally notified the defendant to 
the effect that the plaintiff had decided to abandon his claim for 
specific performance: that he would, instead, at the trial claim 
damages against the defendant for her breach of contract, and 
that he assessed these damages at Rs. 7 lacs. By that time the 
plaintiff, as explained to the Board by his counsel, had found it 
inconvenient any longer to retain in readiness for completion of 
the purchase the money payable under the contract, and this was 
the explanation of his decision to convert his claim against the 
defendant into one of a character which could be successfully 
maintained without further financial strain upon himself. Their 
Lordships do not doubt the correctness of this statement, but 
they are not convinced that the glittering prospect of very heavy 
damages claimable in the special circumstances of the case may 
not largely have influenced the plaintiff’s decision. 





1928 





He did not, before the trial, make any application to amend 
‘his pleadings. The view of his advisers apparently was that he 
_could maintain his new claim for damages on his plaint as it 
stood. But, on objection taken at the trial that this was not 
possible, the plaintiff’s counsel then sought, and in spite of opposi- 
tion, was permitted by the learned Judge to make in his plaint 
an amendment presumably designed, whether effectively is an- 
other matter, to convert the suit into one for damages’ for breach - 
of contract only. And it was upon that footing that the trial 
proceeded, and the learned Judge being ultimately of opinion 
that there did exist a concluded contract for sale duly authorised 
by, and accordingly binding upon the defendant, and that that 
contract had been repudiated by her, made a decree dated the 
22nd January, 1925, by which he ordered the defendant to return 
the deposit paid by the plaintiff, and further awarded the plaintiff, 
according to a measure which he explained in his judgment, the sum 
of Rs. 7 lacs as damages for theedefendant’s breach of contract. 
The defendant appealed to the High Court in its appellate — 
jurisdiction. The appeal was successful. That Court held that 
- (1) .28 Ch. Div., 356, 361. 
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the defendant’s agent had not been shown to have had authority 
to bind her by the contract alleged, and by decree dated the 5th 
of October, 1925, it discharged with the costs of appeal the order 
of the Trial Judge except as to the return of the deposit, leaving 
each party to bear: his or her costs of suit in the Court of first 
instance. 

It is from this decree that the plaintiff now appeals. In 
addition, however, to the ground just stated on which that decree 
was based, a point of great importance was broached by the Chief 
Justice of Bombay who presided. He posed the question whether 
even if the Court had agreed with the learned Trial Judge that 
there was in existence a binding contract for sale, his award of 
damages would not still have had to be set aside for the reason that 
as the plaintiff had by his solicitor’s letter of the 19th of 
March, 1924,in effect intimated that he was no longer either 
willing or ready to perform the contract on his part the plaintiff 
had not only thereby renounced, but as from that moment had 
disentitled himself to a decree for specific performance, and had 
thus brought upon himself the untoward - consequence that there 
was under the statute in the circumstances of the case no power 
left in the Trial Judge to award him in the suit any damages 
at all. i 

In his argument before the Board counsel for the respondent 
placed this view of the matter in the forefront of his argument 
and it was fully dealt with by Mr. Upjohn in his reply for the- 
appellant. Jn these circumstances their Lordships think that 
whether or not this appeal can be disposed of without further 
reference to it, they ought to express their views upon so'impor- 
tant a question of practice now that it has -been raised and fully 
argued. In sucha matter certainty is more important than any- 
thing else. A rule of practice, even if it be statutory, can when 
found to be inconvenient be altered by competent authority. 
Uncertainty in sucha matter is at best an embarrassment and 
may at its worst be a source of injustice which, in some cases, 


, may be befond judicial remedy. Accordingly in this judgment, 


their Lordships will deal with allthe matters in controversy to 
which they have referred irrespective of the question whether 
the last of them of necessity now calls for determination at their 
hand. 

[Their lordships discussed the evidence and held that there 
was no concluded contract between the parties nor was the person 
who purported to agree on behalf of the respondent her duly 
authorized agent, and proceeded.] IE . 

And but for the special circttmstances: set forth at the com- 
mencement of this judgment, their Lordships would be content 
to leave the case there. č 

But they go on for the reasons already given to consider 


` 
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the very important question of practice discussed by the learned 
Chief Justice in his judgment. 

If there had been a contract binding upon the respondent, 
would it have been permissible in the circumstances to restore 
the learned Judge’s award of damages against her ? 


The answer to this question depends upon the true construc- 
tion and effect of the Specific Relief ‘Act, 1877, and, in particular, 
of its Part II, Ch. 2, which deals with the Specific Performance 
of Contracts. The Act, like the Indian Contract Act, 1872,is a 
code. The chapter in. question is a codification, with. modifica- 
tions deemed to be called for by Indian conditions and procedure 
of the then existing Rules and . Practice of the English Law in 
relation to the doctrine of specific performance. In the present 
case, it will aid the interpretation of the relevant sections to have 
in mind what the English system on which the Act is based was 
in its origin and in its fullness at the date of codification. Even 
a summary account of that system—necessarily incomplete and 
quite elementary, will serve, as their Lordships believe,_to throw 
a light upon certain provisions of the Specific Relief Act, from 
lack of which a full appreciation of their meaning has not 
consistently been manifested. 


According to the commor law of England, the only legal right 
which arose upon the non-performance of a contract in favour of 
the party injured by its breach wasa claim for damages. The 
inadequacy in many cases of that remedy for the purposes of 
justice supplied the incentive to a Court of Conscience, as the 
Chancellor’s Court has been called, to decree, when applied to in 
particular cases, the more complete remedy of specific perfor- 
mance. Asa result of a long course of decisions by Chancellors 
and other equity Judges, there was gradually evolved in England 
a body of settled principles and rules governing the exercise of 
that jurisdiction, so that in course of time its limits were settled 
almost as definitely as if they had been embodied in a statute. 
By 1877, and in most respects long before, this stage had been 
reached. ` It need hardly be recalled that amongst the® contracts 
to which an order for specific performance was always regarded 
as péculiarly appropriate were contracts relating to land or an 
interest therein, such, for instance, as the contract alleged in the 
present case. It is, however, interesting to note that this 
appropriateness is re-affirmed in section 12.0f the Indian Act, so 
closely does it follow the parent system. 


All this is, historically, the explanation of the fact, that in 
relation to a contract to which the equitable form of relief was 
applicable, a party thereto had two remedies open to him in the 
event of the other party refusing or omitting to perform his 
part of the bargain. He might either institute a suit in equity 
for specific performiante or he might bring'an’ action at law for 
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CiviL the breach. But—and this is the basic fact to be remembered 
throughout the present discussion—his attitude towards the 
— contract and towards the defendant differed fundamentally 


ARDESHIR 7 : ; 
ccording to his choice. 
H. Mama 2° gt hoi 


Where the injured party sued at law for a breach, going, 
as in the present case, to the root of the contract, he thereby 
- elected to treat the contract as atan end and himself as dis- 
sepa z charged from its obligations. No further performance by him 

- #* was either contemplated or had to be tendered. 


v. 
FLORA e 
_ SASSOON 





In a suit for specific performance, on the other hand, he treated 
and was required by the Court to treat the contract as still sub- 
sisting. He had in that suit to allege and if the fact was traversed, 
he was required to prove a continuous readiness and willingness, 
from the date of the contract to the’ time of the hearing, to 
perform the contract on his part. Failure to make good that 
averment brought with it the inevitable dismissal of his suit. 
Thus it was that the commencement of an action for damages 
being, on the principle of such cases as Clough v. L. & N. W. R., 
(:) and Law v. Law (°) a definite election to treat the contract 
as at an end, no suit for specific performance, whatever happened 
to the action, could thereafter be maintained by the aggrieved 
plaintiff. He had by his election eprecluded himself even from 
making the averment just referred to proof of which was essen- 
tial to the success of his suit. The effect upon an action for 
damages for breach of a previous suit for specific performance 
will be apparent after the question of the competence of the 
Court itself to award damages in such a suit has been touched 
upon. 


Whether or not the Court of Chancery ever assumed jurisdic- 
tion in the matter it was not in accordance with its practice to 
award damages for breach of contract. That was, as Lord Eldon 
said, “ purely at law’. But experience showed that cases from time 
to time occurred in which, although the contract was one of which 
specific performance might quite consistently with principle be 

. decreed, damages were the more adequate remedy, and it became 
obviously expedient that in such a case the Court should not be 
compelled to send the plaintiff to law, but should be permitted 
itself to dispose of the case. 


Accordingly, in 1858, Lord Cairns’ Act was passed. It is 
convenient to cite its second section, for it is important to note 
the correspondence of the words of that section as judicially 
interpreted with the provisions of Section 19 of the Specific 
Relief Act upon which so much snow turns. The words, so far as 

— here relevant, are these: 
“In all cases in which the Court of Chancery has jurisdiction to 
(1) L. R., 7 Exch., 26 (2) ` [1904] 1 Ch., 140 
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entertain an application for....the specific performance of any covenant, 

contract or agreement, it shall be lawful for the same Court, if it shall 

think fit, to award damages to the party injured, either in addition to or 
in substitution for such....specific performance, and such damages may be 
assessed as the Court shall direct ” : 

The limited effect of the section was not long left in doubt, 
wide as are apparently its terms. In a series of decisions it was 
consistently held that just as its power to give damages additional 
was to be exercised ina suit in which the Court had granted 
specific performance, so the power to give damages as an alterna- 
tive to specific performance did not extend to a case in which the 
plaintiff had debarred himself from claiming that form of relief, 
nor to a case in which that relief had become impossible. In the 
present instance their Lordships are disposing of a case in which 
the plaintiff had debarred himself from asking at the hearing for 
specific performance, and in such circumstances, notwithstanding 
Lord Cairns’ Act, the result still was that with no award of 
damages—the Court could award none—the order would be one 
dismissing the suit with no reservation of any liberty to proceed 
at law for damages. See per Lord Selborne, Hipgrave v. Case 
(°). In other words, the plaintiff's rights in respect of the 
contract were at an end. 


From all of which it appears that in England in a suit like the 
present, after the appellant had written his letter of the r9th 
March, 1924, if that letter is to be interpreted as their Lordships 
think it should be, he could neither have obtained a decree in the 
suit nor damages anywhere else. 


The change in this matter effected in England by the Judica- 
ture Act was one in procedure only. It enabled every Division 
of the High Court to give both legal and equitable remedies, but 
1t did not alter the construction or effect of a claim framed under 
Lord Cairns’ Act—see Hipgrave v. Case, ibid. at p. 362, nor the 
principles upon which the systems now combined were before the 
Act, separately administered. Accordingly, an order dismissing 
an action for specific performance which before the “Act would 
have been unqualified, remained after the Act a decree which 
excluded the possibility of legal rélief. And here their Lordships 
would draw attention for convenience sake, to the definiteness 
with which that position is retained for India by Section 29 of the 
Specific Relief Act. . i 


Bearing in mind this statement of the existing operation of the 
English system at the time of the passing of the Specific Relief 
Act, their Lordships now proceed to an examination of the rele- 
vant provisions of that Statute. ° 


And, first, very notable is the fact that in the -Act, the 
(1) 28 Ch. Div., 356, 362 
I54 
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distinction between the two kinds of action is maintained, a_ 
distinction obvious in England where originally they had to be 
brought in different Courts, but not so necessarily called for, when, 
as in India, both legal and equitable relief may be obtained in one. 
The distinction, however, is clearly indicated in Section 24 (c), 
which enacts that specific performance of a contract cannot be 
enforced in favour of a person “ who has already chosen his remedy 
and obtained satisfaction for the alleged breach of contract”: and 
even more directly is it manifested in Section 29 already referred 
to which enacts that the dismissal of a suit for specific performance 
of a contract....“shall bar the plaintiff’s right to sue for com- 
pensation for the breach of such contract”. 


Although so far as the Act is concerned, there is no express 
statement that the averment of readiness and willingness is in an 
Indian suit for specific performance as necessary as it always was 
in England (Section 24 (4) is the nearest), it seems invariably 
to have been recognised, and, on principle, their Lordships think 
rightly, that the Indian and the English requirements in this 
matter are the same. See e.g., Karsandas v. Chhotalal (*). And, 
with this fact in view, Section 19 of the Act becomes in the 


present investigation all important. The section is as follows: 


“ Any person suing for the specific performance of a contract may also 
ask for compensation for its breach, either in addition to or in substitution 
for such performance. 


If in any such suit the Court decides that specific performance ought 
not to be granted, but that there is a contract between the parties which 
has been broken by the defendant and that the plaintiff is entitled to 
compensation for that breach, it shall award him compensation according- 
ly. Ifin any such suit the Court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, 
and that some compensation for breach of the contract should also be 
made to the plaintiff, it shall award him such compensation accordingly. 

Compensation awarded under this section may be assessed in such 
manner as the Court may direct. ` 

EXPLANATION.—The circumstances that the contract has become 
incapable of specific performance does not preclude the Court from 
exercising the jurisdiction conferred by this section. ” 


Now the close correspondence of the terms of this section 
with those of Section 2 of Lord Cairns’ Act, coupled with the’ 
presence in the Act of Section 24 (c) and Section 29 already 
noted, indicating that the old distinction in case of breach of con- 
tract between the equitable and the legal form of remedy is still 
maintained and that the old conditions under which each could be 
asked for are being preserved, lead their Lordships to the conclu- 
sion that except as to the case provided for ‘in the explanation 
—as to .which there is introduced an express divergence from 
Lord Cairns’ Act, as expounded in England—see Ferguson v. 


(1) 25 Bom. L. R., 1037, 1050 


~ 
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Wilson (')—the section embodies the same principle as Lord 
Cairns’ Act, and does not any more than did the English Statute 
enable the Court in a specific performance suit to award “ com- 
pensation for its breach” where at the hearing the plaintiff has 
debarred himself by his own action from asking for a specific 
decree. i 


And on looking at the plaint in-this suit, their Lordships can 
have no doubt, any more than the English Court of Appeal had 
with reference to the Statement of Claim in Hipgvave v. Case, 
that it is framed with reference to the- 19th Section, and that 
the alternative claim for damages thereby made is in the plaint 
conditioned just as it is conditioned in the section. It follows 
that in their Lordships’ judgment there was after the letter of 
19th March, 1924, no power left in the Trial Judge, without an 
apt and sufficient amendment of the plaint to award the plaintiff 
at the hearing any relief at all. And they are further of opinion 
that the amendment in the plaint, as actually then made, did not, 
on' its true construction, make any difference in this respect. 
For that amendment properly construed, did not, as it should 
have done to be effective, operate to convert the suit into one 
for the recovery of damages for breach of contract. The reten- 
tion of paragraph 9 of the original plaint, with its allegation that 
the plaintiff “is as he has been throughout ready and willing to 
perform his said contract,” coupled with the retention also of 
the claim for specific performance seems to their Lordships to 
involve that conclusion. Accordingly, even on the claim, as 
actually amended, there was, in their view, no power left in the 
Trial Judge to award damages. ; 

But their Lordships recognise that it was the intention of 
the appellant, by the amendment which he asked for, to convert 
his suit into one for damages simpliciter. They recognise also 
- that it was the intention of the learned Trial Judge that the 
amendment he allowed should actually have that result. Their 
Lordships, therefore, proceed to inquire whether the learned Judge 
had at the stage in the suit, when he allowed the amendment, 
any power to make such an order. 


Upon this, their Lordships are of opinion that he had the 
power. Whether it was one to be exercised in the circumstances 
is another matter. But that the learned Judge had the power 
is deducible from this consideration. Sectione29 of the Statute 
as already ‘shown, makes the dismissal of a suit for specific per- 
formance of a contract a bar to a right to sue for compensation 
for breach. That enactment implies that prior to such dismissal 
the right is not barred. Here when the amendment was allowed, 
the suit had not been dismissed, and’ in their Lordships’ view 
there was thus power in the Judge to allow.to be made by 


(1) 2 Ch., 77. 
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amendment of the pending suit, a claim that might have been 
brought forward in a new suit then commenced. 


But their Lordships are of opinion that the intended amend- 
ment in the present case—whether rightly allowed or not—was 
allowed without any proper appreciation of its serious effect upon 
the position of the parties to the suit. For four years that suit 
had been pending as a specific performance action: the rights 
in these circumstances given to the plaintiff by Section 27 (6) 
of the Statute, had made it impossible for the defendant by 
unconditional sale to deal with the property in suit. In other 
words, the plaintiff had, in effect, for four years and without any 
undertaking in damages on his part, held an effective injunction 
against the defendant’s dealing with that property ‘in derogation 
of his claim thereto as purchaser. An amendment which deprived 
the Court of the power to compel him to accept a decree, on 
pain of having his action dismissed if he did not, was not one 
lightly to be granted. i 


In other words, that the Court should have the power of 
granting such an amendment in a proper case is salutory and 
indeed necessary. The possibility that the power will be exercised 
may, in certain cases, be the only effective check upon a defend- 
ant to a specific performance suit, who by delay, expensive 
appeals and other devices, sets himself to starve a relatively 
impecunious plaintiff into submission by making continued per- 
formance of the contract on his part, beyond his power. And 
such a power is possessed by the Court in England, and in a 
proper case and under suitable conditions it may be used, see 
Nicholson v. Brown (*). But it is one to be most carefully and 
jealously exercised in all the circumstances of each individual case 
and with due regard to its effect upon the position both of the 
plaintiff and the detendant. If the defendant is to be prevented 
by the possible exercise of the power from starving a plaintiff 
out. of his rights, the plaintiff must not by its ill-considered 
exercise be permitted to turn his suit into a gamble for himself 
at the defendant’s expense. Indeed, so serious in many cases 
is the exercise of this power that to their Lordships it would 
appear to be a wise precaution for a Judge before allowing any 
such amendment in a contested case to require the plaint to be 
actually remodelled in a form appropriate to an action seeking 
compensation for hreach of contract and nothing else. The 
extent and propriety of what is asked for will thus be made appa- 
rent, and the amendment will be allowed or refused with a due 
appreciation of the position. 


Their Lordships have said enough to show how difficult would 
have been the task had it been necessary for them in the present 
case to pronounce definitely whether or not the award of the 


(1) [897] W. N., 52 
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learned Trial Judge as to damages could stand either in whole 
orin part. Further serious questions as to the measure of 
damage chosen by him—to which they have not alluded—would 
have also been involved. 


It is, however, unnecessary for them to go further than they 
have done in the discussion of the question for the reason that 
they have discussed it on principle and the propriety of the order 


` of the learned Judge no longer effectively arises by reason of the 


4 


conclusion reached by their Lordships on the other part of the 
case. 

Returning accordingly to the opinion expressed by them as 
to the non existence of any contract between the parties, their 
Lordships, for the reasons given in support of that opmion, will 
humbly advise His Majesty that this appeal should be dismissed 
and with costs. 

á Appeal dismissed 


Ranken, Ford and Chester —Solicitors for the appellant. 
Sanderson Lee & Co.—Solicitors for the respondent. 


THE SECRETARY OF STATE FOR INDIA IN 
CQUNCIL d 
VEI SUS 
VOLKART BROTHERS, THROUGH THEIR AUTHORISED 
AGENT, H. BACHTOLD* 


Lessor and lessee—Covenant for renewal—Whether applies to a part 
ý of the leased premises. 


Under a lease dated 6th June, 1821 for 99 years a plot of 
land was Jet and the lessee was given an option of renewal on 
expiry o! the term “upon such terms and conditions as shall 
be judged reasonable on payment of a fixed sum of money’’. 
During the currency of the lease, the lessee, in exercise cf the 
power of transfer given to him, transferred a part of the lease 
let to him. On expiry of the term the lessee claimed to renew 
in respect of the remaining portion of the property. ° Held, that 
there was no covenant to renew the lease for a part of the 
premises and, therefore, the claim must fail. 

APPEALS from decisions of the High Court of Judicature at 
Madras. 


A. M. Dunne, K C. and K. Brown, for the appellant. 
G. Lawrence, K. C. and F. Mcmallan, for the respondents. 
The following judgment was delivered by 


LORD CARSON.—By an indenture of lease executed on the 
6th June, 1821, and made between the United Company of 
Merchants of England, trading to the East Indies, of the one 

* P. C. A, No. 22 of 1928 
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part, and one Francis Schuler of the other part, the -said United 
Company demised a piece of land lying between the town of 
Cochin and the river in the Province of Malabar, containing 
253,700 square feet (acres 4.10) unto the said Francis Schuler 
from the date thereof for the term of 99 years, at the yearly rent 
of Pagodas 6 F., 27 C. 25. Amongst other covenants the lease 
contained one in the following terms :— 

“That he the said Francis Schuler, his heirs, executois, administrators 
or assigns fulfilling the covenants and agreements hereinbefore contained 
and on his part to be performed and yielding and paying at the end and 
expiration of the aforesaid term of ninety-nine years unto the said 
United Company, their successors or assigns, the full and just sum of 
100 pagodas current money of Fort St. George, then this lease shall and 
may be renewed for a further term of ninety-nine years upon such 
terms and conditions as shall be judged reasonable.’’ j 
The appellant is the successor-in-title of the said United 

Company, and by virtue of an assignment by the said Francis 
Schuler and divers subsequent assignments and-acts in law the 
whole of the property comprised in the lease became vested in 
the respondents in the year 1907. Subsequently, in the year 
1914, the respondents as vendors granted to the Cochin Club 
the right, title and interest of the vendors in a portion of the said 
lands demised by the said lease, anfounting to 3 acres and 34 c., 
for a sum of Rs. 18,461. The said lease expired by efflux of time 
on the 6th June, 1920, and at that date the respondents were in 
possession of acres 1.10 only of the lands demised, and the Cochin 
Club having previously surrendered to the appellant their interest, 
purchased as aforesaid from the respondents, are in occupation 
of the said 3 acres and 34 c. as tenants at will to the plaintiff. 

On the termination of the said lease the appellant claimed 
possession from the respondents of the part of the property then 
remaining in their occupation, and containing the I acre 10 c 
already mentioned, and as such possession was refused, com-, 
menced his suit on the 24th February, 1921, claiming possession 
of the same and mesne profits. 

On the other hand, the respondents commenced their suit 
on the 31st October, 1921, claiming a declaration that they were 
entitled to a renewal for 99 years of the term granted by the 
said lease as regards the whole of the property demised by the 
said lease (save a small portion which had been acquired by the - 
Government of Madras) or, alternatively, as regards, the’ part 
retained by the respondents and specific performance of the 
covenant for renewal. 

By a decree of the 2nd September, 1922, the appellant’s suit 


l was dismissed with costs by the District Judge of South Malabar, 


who decided that the respondents were entitled to claim a renewal 
in respect of the part of the property retained by them and not in 
respect of any other part. On the hearing, therefore, of the 


r 
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respondents’ suit on the 1st February, 1923, decree was made 
that the appellant should execute a renewal of the lease on the 
terms mentioned in the decree in respect of the part of the 
leasehold premises in the occupation of the respondents. 


The appellant appealed to the High Court of Madras against 
both the said decrees, which were heard together on the 19th 
March, 1926, by Venkatasubba Rao and Krishnan, JJ. There 
were two main points argued upon the appeals: (1) that the 
covenant was unenforcible for uncertainty, and (2) that the 
respondents not being in possession of-or entitled to the premises 
demised by the lease could not claim specific performance either 
for the whole of the premises included in the lease or in respect 
of the acres 1.10 in their possession on the ground that there 
could not be specific performance of a part of the contract. 


The learned Judges who delivered their judgments on the roth 
December, 1926, were divided in their opinions. Venkatasubba, J. 
agreed on both points with the District Judge, but Krishnan, J. 
was of opinion that the covenant of renewal was indivisible and 
could not be enforced. In view of this difference of opinion 
an order of reference of both appeals was made to the Chief 
Justice, who gave his opinion on both points in favour of the 
respondents, and decrees were made in both suits dismissing the 
appeals with costs,and against such decrees the present con- 
solidated appeals have been preferred. The real point to be 
consideréd upon this appeal is whether the respondents can, under 
the circumstances, claim a renewal of the lease in respect of the 
small plot in their possession, the owners of the remainder of the 
demised. premises not being parties to the suit or making any 
claim to such renewal. It is true that the respondents claimed 
in the alternative to get a renewal of the whole plot, but all the 
Judges in both Courts were of opinion, and in that opinion their 
Lordships concur, that any such claim was, under the circums- 
tances existing at the termination of the lease, untenable, and, 
indeed, Mr. Justice Krishnan states that the respondents’ counsel 
conceded that his clients could not enforce a renew&l of the 
whole plot. There is no cross-appeal against the judgment on 
this point, and although the learned counsel for the respondents 
at the hearing before this Board suggested that he might even 
then be permitted to present such an appeal, it is manifest that 
any such application could not be acceded to. Now the sole 
question of the claim for renewal of the lease in respect of a 
part is one that depends on the construction of the covenant 
already quoted from the lease. What was the covenant? It was 
clearly a covenant to renew the, lease in question: “‘ then this 
lease shall and may be renewed, etc.” That must mean the lease 
as a whole, including the subject-matter of the demise, which is 
the parcels as set out in the lease. Moreover, the lease is to be 
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` Civit.” renewed “ upon such terms and conditions as shall be judged 
1928 reasonable ”—a provision which is plainly applicable to the pre- 
— mises asa whole and might easily vary if applied to specific 
THE portions held under varying conditions and circumstances. It 
Sre Shae. was strenuously argued by the learned counsel for the respondents 


ror INDIA that as the lessees under the lease were entitled to assign 

IN COUNCIL portions of the premises the covenant for renewal would attach 

votkart to each assignee holding his part in physical severalty, but no 

BROTHERS authority for sucha proposition in a claim for specific perform- 

; ance has been cited before this Board. This argument was mainly 

a attempted to be supported by a reference to covenants which run 
i with the land, but, as observed by Krishnan, J., 

i ‘“ Cases bearing upon the apportionment of rent or referring to coven- 

ants for repairs are not, in my opinion, in point, as they are not parr 

materia with covenants to renew, which are covenants to create new 





Lord Carson 


rights’’. 

The case mainly relied upon in the argument before us and 
dealt with in the Courts below was Simpson v. Clayton (?) but 
that case does not appear to their Lordships to have any bearing. `è 

i It was merely a suit by one assignee of a share of a sub-lease 
NN against the lessor, the mesne landlord,- for damages for the 
p breach of the latter’s covenant tp obtain a renewal without 
i joining the owner of the other share. Their Lordships were 
7 referred, in the course of the argument for the appellant to section 
2 17 of the Specific Relief Act as showing that such Act forbids 
: the enforcement by specific performance of a part of the contract 
to renew unless the:case can be brought within sections 14, 15 or 
16. Their Lordships, however, do not think that, in the view 
they have taken of the construction of the covenant for renewal, 
itis necessary to consider these sections. If, as their Lordships 
think, there is no contract to renew the lease fora part of the 
premises, it is quite clear that there is nothing in the Act referred 
to which can in any way assist the respondents, and, on the 
other hand, 1f the contract was for a renewal of a part, the Act 
could have no application. 


Under the circumstances, their Lordships are of opinion 
that the appeals should be allowed, that the orders appealed from 
should be set aside, and that judgment for possession of the 
E premises in question should be entered for the appellant with 
Mara mesne profits from. the 6th June, 1920, upto the date of the 

delivery of possession. The respondent must also pay the costs 
of the appeals and of the actions to the appellant. Their Lord- 
ships will humbly advise His Majesty accordingly. f 
s Appeals allowed 
= The Solicitor, India Office —Solicitor for the appellant. 
Wm. Crump & Son.—Soilicitors for the respondent. 
i (1) -8 L. J., C.P., 59 
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RAJAH BEJOY SINGH DUDHORIA (Plaintif) 
` versus 


SURENDRA NARAYAN SINGH 
` AND OTHERS (Defendants) * 


Lease, permanent—Of entire samindari—Does not authorize extraction 
of minerals—Or acts causing damage to land. 

The essential characteristic of a lease is that the subject is 
one which 1s occupied and enjoyed and the corpus of which 
does not in the nature of things and by reason of the user dis- 
appear. A permanent lessee of ‘‘the entire zamindari with all 
rights” carries with ıt all rights appurtenant thereto, including 
not only possession of the subject itself but of rights of passage, 
water or the like which enure to the subject of the lease and 
may even be derivable from outside property. It does not, 
however, authorize acts such as extracting of minerals or exca- 
vation of the soil for brick-making which would cause substan- 

.tial damage to the-land. Abhiram Goswami v. Shyama Charan 
Nandi, 36 I. A., 148 and Girdhari Singh v. Megh Lal Pandey, 
44 I. A., 246 and. Sashi Bhushan Misra v. Jott Prashad Singh 
Deo, 44 I. A., 46 and Satya Niranjan Chakravarti v. Ram 
Lal Kawnaj, 521. A. 100; referred to. 
APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 


A. M. Dunne, K. C. and E. B. Raikes, for the appellant. 
L. De Gruyther, K. C. and B. Dube, for the respondents. 
The following judgment was delivered by 


SIR LANCELOT SANDERSON.—This is an appeal by the 
‘plaintiff in the suit from a judgment and decree of the High 
Court of Judicature in Bengal dated the 26th February, 1925, 
by which the decree of the learned Subordinate Judge of Murshid- 
abad was reversed and the plaintiff’s suit was dismissed. 

The -plaintiff is the zamindar of the land in respect* of which 
the suit was brought, and the first defendant, Surendra Narayan 
Singh, is the assignee of a patni lease of the said land, which the 
plaintiff’s predecessor-in-title granted on the 18th of July, 
1853. l 

The other defendants are the lessees,*to whom the first de- 
fendant’s predecessor sublet part of the land, which was the sub- 
ject of the patni lease, for the purpose of making bricks. 


_ The learned Subordinate Judge granted a permanent injunction 
restraining the defendants from making excavations in the lands 
of the mahal for the purpose of making bricks, and directed that 

‘ . . * PLC, A. No, §1 of 1927 : gS 
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the first defendant should pay the sum of 10 rupees to the plaint- 
iff as damages. It was further ordered that the first defendant 
should pay an amount, specified in the decree, in respect of the 
plaintiff’s costs. The defendants, 1,2 and 3, appealed to the 
High Court, which allowed the defendants’ appeal and dismissed 
the plaintiff’s suit. 


The plaintiff filed, a cross-objection which related to the 
amount of damages. This cross-objection was. dismissed, and it 
was further ordered that the plaintiff should pay the defendant- 
appellants’ costs of the appeal and of the trial. 


The main point which has been argued on this appeal is that 
which was raised by the fourth issue, vzs., “Have the defendants 
the right to use the lands of the makel for the purpose of making 
bricks ? ” 


The plaintiff contended that the defendants had no right to 
make excavations in the land for the purpose of making bricks, 
and thereby to cause substantial damage, whereas the defendants 
contended that they had such right. 


It appears from the terms of the patni kabuliyat of the 18th 
July, 1853, that eight zaæarafs, with the exception of the former 
zemindar’s Brohmottur and other Lakhiraj properties, constituting 
the entire zemindari including all interests therein, and Jalkar, Ban- 
kar, Fulkar, Beels and Jhils were settled with the first defendant’s 
predecessor, at the annual jama of Rs. 11,000, exclusive of certain 
charges and expenses therein specified ; a ‘premium of Rs. 13,000 
was paid in respect of the lease. The grant to ‘the lessee was 
described as a ‘“Muffasil Patni Taluk Lease according to the 
provisions of Regulation VIII of 1819.” 


The lease provided for the payment of the rental by certain 
specified instalments and that, on breach of the instalments, the 
zemindar should, according to the provisions of Regulation VIII. 
of 1819, realise by attachment and sale of the patni interest the 
arrears, together with interest for default of instalment and costs. 
It contamed further provision that, in the event of non-realisaticn 
of the sald rents, interest and costs by the sale of the patxi 
interest, the same might be realised by the sale of the lessee!s 
moveable and immoveable properties. i 


The lease contained the following clause :— 

‘I shall not cut the trees myself, nor shall allow anybody else to dat 
them. In the case of cutting down trees other than timber trees ahd 
non-fruit bearing trees, I shal] give you information beforehand, and, on 
obtaining a letter, shall cut them down. And without a sanad signed by 
you, I shall not excavate a tank myself, nor shall permit anybody else to 
do so,” 


It was provided that the lessee should possess and- enjoy the 
patni makal down to sons and son’s son, etc., on payment of the 
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rents thereof. 

It was argued on behalf of the plaintiff-appellant that the 
clay used for the making of bricks must be regarded as a mineral, 
and that the atni lease did not carry a right to the minerals in 
view of the fact that there was no express grånt of the minerals 
in the lease. Reliance was placed upon the decision in Sashi 
Bhushan Misra v. Joti Prashad Singh Deo(*) and particularly 
` upon a passage in the judgment at page 53, which is as follows:— 

“These decisions, therefore, have laid down a principle which applies 
to and concludes the present dispute. They establish that when a grant 
is made by a zemindar ofa tenure ata fixed rent, although the tenure 
may be permanent, heritable and transferable, minerals will not be held 
to have formed part of the grant in the absence of express evidence to 
that effect.” $ ` 


It was, however, argued on`behalf of the respondents that 
the aboye-mentioned decision was not given with referençe to 
such a patni taluk lease, as is under consideration in this appeal, 
and reference was made to the case of Satya. Niranjan Chakra- 
varti v. Ram Lal Kainaj (°) “in which it was held that, so far as 
direct decision of the Board is concerned, the question whether 
a patni tenure, without more said, transfers all the rights of the 
zemindar, including the right to the minerals, is still open, and 
that the question depended upon what is the true nature of a 
patni tenure. Their Lordships in that case referred to the 
passage in the judgment in Sashi Bhushan Misra v. Joti Prashad 
Singh Deo(?) which has been quoted above, and stated that— 

‘That only means that the mere fact of a lease being permanent, 
transferable and heritable does not necessarily carry with it the result 


that the lessee has all zemindari rights.” 


‘ It was contended on behalf of the respondents that under the 
grant ot 18th July, 1853, all the interest which the grantor had 
in the land passed to the grantee, that under the Regulation VIII 
of 1819, there was no right of re-entry or forfeiture for failure to 
pay the rent, and that the only means of realising arrears of rent 
was a sale by public auction in accordance with Clause dII (3) of 
the above-mentioned regulation. 


On the other hand, it was argued on behalf of the appellant 
that the grant did not pass the property in the soil, but only 
entitled the grantee to possession as long as he continued to pay 
the rent and perform the conditions stipulated in the grant; that 
the grantee was a leaseholder only, and that the terms of the 
lease must be construed in order to ascertain what was the 
subject and the extent of the grant, and that upon the true con- 
struction of the lease the right to, excavate the soilfor the purpose 
of.making bricks was not included in the grant. 

. -The .question, therefore, to be considered is, what is the 

i -a (1) 441. A., 46 l (2) 52I. A., 109 -> 
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nature and extent of the grant in this case? As already stated, 
the description in the grant of 18th July, 1853, is “a Maffasil 
‘Patni Taluk Lease according to the provisions of Regulation VIII 
of 1819.” 


The preamble ‘to the said regulation refers, among other 
matters, to the liberty and privilege of zemindars, paying revenue 
to Government, to grant “talooks or other leases, fixing rent in 
perpetuity at their discretion.” A further recital mentions the 
fact that, in the exercise of this privilege, a tenure which was 
called “‘putnee tenure” had been created by certain zemindars, 
and that it had become necessary to define the nature of the 
property given and acquired on the creation of a puinee taluk 


‘as above described, and to fix the process by which the said 


tenures are to be brought to sale for arrears. 


In Clause II it was declared that leases fixing rent in perpe- 
tuity; or for a longer term than 10 years, were valid, 


Clause III isas follows :— 4 

“III F:rst.—The tenures known by the name of putnee talooks, as 
described, in the preamble to this Regulation, shall be deemed to be valid 
tenures in perpetuity. according to the terms of the engagements, under 
which they are held. They are heritable by their conditions; and it is 
hereby further declared that they are @pable of-being transferred by sale, 
gift or otherwise, at the discretion of the holder, as well as answerable 
for his personal debts, and subject to the process of the Courts of Judi- 
cature, in the same manner as other real property. 

‘*Second.—Putnee talookdars are hereby declared to possess the right 
of letting out the lands composing their talooks in any manner they may 
deem most conducive to their interest, and any engagements so entered 
into by such talookdars with others shall be legal and binding between 
the parties to the same, their heirs and assignees: provided, however, 
that no such engagements shall operate to the prejudice of the right of 
the zemindar to hold the superior tenure answerable for any arrear’of 
his rent, in the state in which he granted it, and free of all incumbrance 
resulting from thé act of his tenant. z 7 
- “Th?rd.—In case of an arrear occurring upon any tenure of the descrip- 
tion alluded to in the first clause of this gection, it shall not be liable 
to be cancelled for the same, under the rule contained in the seventh 
clause of Section XV, Regulation VII, 1799, for leases conveying a limit- 
ed interest in the land; but the tenure shall be brought to sale by public 
auction, and the holder of the tenure will be entitled to any excess ‘in 
the proceeds of such sale, beyond the amount of the arrear of rent dué; 
subject, however, to the provisions contained in Section XVII of this 
Regulation?” . 

For: the purpose of ascertaining the nature of a “talook” 
reference was made to regulation VIII of 1793, Clauses V and 
VII. It appears from.the said clauses that a talookdar may 
be the actual'proprietor of the land, or he may -be a leaseholder 


‘*BAVANANDAM ACADEMY” LAW SERIES 


Apply to: HIGGINBOTHAMS, Mount Road, Madras, 


Produced with the co-operation of a most distinguished body of Eminent 
Lawyers including high judicial functionaries and University Examiners in 
the Law Department of “ Bavanandam Academy” founded and endowed 
by Diwan Bahadur S. Bavanandam Pillai, 1.S.0., O.B.E., F.R.H.S. (Lond), 
M.R.A.S, (Lond.), Ex-Sheriff of Madras and Justice of the Peace, 


COMMENTARIES 


ON THE 


LAW OF EVIDENCE 


(About 1,200 pp.) (Just Out.) 


Commended by the highest judicial functionaries, Eminent Lawyers, 
Principals of Law Colleges, University Examiners and All-India Premier Law 
Journals as being invaluable to the members of the Bench, the Bar and the 
Public and indispensable to the Law Students—Vide Select Opinions below: 


NEW AND SPECIAL FEATURES. 


1. Synopsis.—This is the only work yet published 
with an Exhaustive Synopsis analytically arranging the 
topics and succinctly explaining the principles underlying 
the provisions of the Act and the profuse commentaries 
riveting the attention of the reader to the salient poinis 
at a glance. 


2. Commentary.—Analytical, critical, expository 
and profuse. Masterly presentation to the reader a correct, 
concise and clear exposition of the Law of Evidence by 
reference to about 7,000 English and Indian Cases 
brought thoroughly up-to-date. 

3. Introduction—Over 70 pages—Valuable and 
comprehensive tracing the origin and development of the Act 
and giving a survey of its provisions. 4. Table of 
Cases.—Exhaustive. 5. Subject Imdex.—Copious and 
logically arranged. 6. Statutory and Legislative 
provisions saved by Sec. 2 of the Act.—Given for the 
first time in a clear chronological statement. 7. Legise 
lative Proceedings—Over 75 pages—giving a complete 
explanation of the Act, 8. Maxims and Dicta.—Fully 
explained. 9. Exhaustive List of Abbreviations.— 
About 500—Clearly explained..10. Bibliography.— 
Authors and works on Indian, English, Scotch and American 
Law of Evidence tabulated. f1. Appendix, containing 
about ten measures relating.to Judicial Evidence.— 
Most useful and handy to the members of the Bench, Bar 
and the Public. 

Note.—No practitioner can, with safety, ignore this work which may prove a 
formidable instrument in the hands of his opponents. No Law Student can 
safely afford to ignore this edition except at the almost certain risk of being 
surprised by his Examiners who have already ‘copies of this book. 


SELECT OPINIONS AND REVIEWS. 


The Hon’ble Sir George Rankin, Kt., Chief Justice, High Court of Calcutta and 
President of the Civil Justice Commitieeg—It appears to me to be a helpful and scholarly 
work and to be practical and thorough in its treatment of each topic# I do not 
doubt that the profession will find it of great service. 

The Hon’ble Sir Louis Stuart, Kt., C.I.E., 1.C.S., Chief Justice, Chief Court of 
Oudh,—It is a very valuable book which should be of the greatest assistance both 
to the members of the Bar and to the Public. 

The Hon'ble Justice Sir C. V, Kumaraswamy Sastriar, for sometime Acting Chief 
Justice, High Cowt, Madras:—I find the Noctes full and accurate. The Case>Law is 
brought down up-to-date and well arranged. The Introduction and Tabular State= 
ments are featuresg which enhance the value of the Notes. Iam sure that the book will be 














2 l 


Dr. Sir Te] Bahadur Sapru, K.C.S.L, LL.D., Ha-Law Member of the Viceroy’s Council :— 
I find that it isa very useful publication. The Notes are very comprehensive, the references 
are very copious and the arrangement excellent. Ihave no doubt that it will be found 
very serviceable by the Bar everywhere. 

Sir P. S. Sivaswamy Aiyar, K C.S.I., C.I.E., Eu-Member of the Executive Council 
and Advocate-General :—The Commentaries on the Law of ‘‘ Evidence" by the “ Bavanandam 
Academy’’ is a very comprehensive and up-to-date publication on the Indian 
Evidence Act. Prodigious industry has been brought to bear upon the preparation of the 
commentaries and no pains have been spared to make the book a reliable and accurate 
exposition of the Law of Evidence. The book has several interesting features and is 
bound to be appreciated by the Bench and the Bar alike. 


Sir C. P. Ramaswamy Aiyar, K.C.I.E., C.LE., Bx-Law Member of the Heecutwe 
Council nd’ Advocate-General :—Not only is there a very useful General Introduces 
tion and Bibliography but there are many other special features characterising the volume—A 
selection of legal maxims and dicta having special reference to the Law of Evidence and 
a Synopsis of each of the sections in addition to the usual comments and collection 
of Case-Law. In the treatment of topics like-those comprised in Chapters VI and VII and the 
Estoppel Section, such a synopsis is bound to be of great value especially to beginners and 
students. The book has been brought up-to-date and includes publications like the All- 
India Reporter in its purview. Both by reason of the careful arrangement of the matter 
and the lucidity of the explanations, the ‘‘Bavanandam Academy” has laid the student of 
law under great obligations. 

Sir T. Desikachariar, Kt., Advocate, High Court, Madras, Member of the Civil Justice 
Committee :—In any Commentary on the Indian Evidence Act, the test portions are those dealing 
with Sections 11, 16, 26-29, 82, 65,91 and 92, 115, 120, 123-125, 135-150, 155 and 157. I have 
looked into the Commentaries on these sections and am glad to find that the Commentaries 
are at once full and accurate. The introduction is valuable. As one which collects 
all the recent decisions under appropriate heads with thoroughness and commendable 
brevity I think the book will be found useful to both students and practitioners alike. 

Sir A. P. Patro, Kt, B.A., B.L., Ex-Minister for Education, Chairman of the Provincial 
Legislative Committee :--The book contains exhaustive Notes and useful References 
brought up-to-date. The arrangement of Comments and Cases leaves nothing to be desired 
while the Analysis will be valuable both to the students of law and practitioners as 
well. One interesting feature of the book is the Introduction summarising the principles of Law 
of Evidence and the Synopsis at the head of the Comnwntary under the sections : this latter 
will economise time and labour in referring to the Notes on which great care is bestowed in 
preparation of the same, I have no doubt that the Members of the Bar will find the book 
very useful. oy 

T. R. Abdul Ghani, Esq., B.A., B.L., Lecturer on. the Law of Evidence, Law College, 
Madras :—This book is an exhaustive analytic and up-to-date work on the Law of Evidence 
with a useful and exhaustive synopsis ior every section. The plan of the work is eminently 
practical. It is invaluable to the Bench and the Bar. 

The All-India Reporter :— * z i m The subject is presented in an easy, 
logical and systematic manner. The one new and useful feature about this publication 18 
that the learned author has analysed the sections and given an exhaustive synopsis of all 
the points, and the mass of Case-Law has been put separately under suitable headings. English 
Case-Law' -has been very freely resorted to. The publication is ‘very useful and cone 
venient.—Looking to the utility of the book, the price must be admitted to be moderate. 

The Indian Law Times :—The Commentaries are very helpful being analytical 
‘expository and profuse and the references to Case-Law are most accurate incor- 
“porating about 7,000 English afid Indian Cases and brought up-to-date. Reference 
has been made tothe Emglish Oases to explain the origin, nature and development of the 
principles of the English Law. We have carefully studied the Commentaries and .are glad to 
find that they are at once exhaustive and accurate. 

This is the only work yet published on the subject with an exhaustive 
Synopsis of all the points dealt with in the profuse Commentaries under each 
Section. The arrangement of the topics and the expression of the principles in the Synopsis 
under every section are among the unique features of this book. 

This work will, therefore, be undoubtedly invaluable to the Bench and the Bar anda 
Indispensable to the Law Students as it is a great boon to them especially when ıb is 
sold to them at a concession price of Rs. 12. The legal world is indebted to the publishers 
Messrs. Higginbothams for having fixed such a marvelously low price of Rs 15, forsuch a volumi= 
nous encyclopaedic work rendering such a difficult and complicated subject as Law 
of Evidence so easy. 


a ' READY FOR DESPATCH: 
Special Concession Price—For ‘ bona fide’ students, Rs. 12 and for others 
Rs. 15. The price will be‘enhanced as soon as the limited number of copies 
reserved for the concession price are exhausted. Descriptive prospectis 
will be supplied on application. , 


‘ 








Apply to: HIGGINBOTHAMS, Mount Road, Madras. 


VOL. XXVI] PRIVY ‘COUNCIL 1237 


only, and he is the latter if the .¢a/ook is held under a writing in 
sanad from a zemindar which does not expressly transfer the pro- 
perty in the soil, but only entitles the za/ookdar to possession so 
long as he continues to discharge the rent or perform the condi- 
tions stipulated therein. 


Their Lordships are of opinion that the terms of the grant of 
18th July, 1853, show that there was no transfer of the property 
in the soil and that the intention of the parties was that the 
grantee should be a leaseholder only. 


It was, however, argued on behalf of the respondents that, 
even if the grant were considered asa lease, the plaintiff’s pre- 
decessor, after the grant had been made, had no interest in the 
land or in,the way in which it was used; that his only right was 
to receive the rent, and in default of payment to bring the paznz 
tenure to sale in the manner prescribed in Regulation VIII of 
1819, and consequently the plaintiff’s suit would not lie. 


Their Lordships are not able to accept that argument. 


A man who, being the owner of land, grants a lease in per- 
petuity, carves a ‘subordinate interest out of his own and does 
not annihilate his interest. This result is to be inferred from the 
word “lease,” which implies an interest still remaining in the lessor. 
See Abhivam Goswami v. Shpama Charan Nandi(*). 


~The-prant of 18th July, 1853 was clearly a lease and the 
intention of the parties is to be gathered from the terms of the 
grant, -and if it be found that the grantee or his assigns is using 
the subject of the lease in a way not contemplated by the grant, 
the fact that- it was made in accordance with the terms of Re- 
gulation VIII of 1819 is not sufficient to prevent the plaintiff 
from suing for the purpose of obtaining an injunction to restrain 
such user. ; 


The question eal remains, what was the subject of the 
lease ? 


: It was contended on behalf of the seapondedts that the terms 
of thé lease, and especially the words “the entire zamindari, in- 
“cluding all interests therein,’ show that it was intended to grant 
a lease not only of the surface of the land, but also of the subsoil, 
with a right to use the same-for any purpose which the grantee 
wished, even if such user caused substantial damage to the sub- 
ject of the lease. - 

‘In their Lordships opinion the expression “ including all 
interests therein’ does not increase the corpus of the subject of 
the lease. ' 

In Giridhari Singh v. Megh Lal Pandey (°) it was held that 
the expression “with all rights,” which was amplified as’ meaning 


(1) 361. A., 148 at 167 
(2) 44 I. A., 246, at 250 
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“with all right, title and interest,” only gave expressly what might 
otherwise quite well have been implied, vz., that the corpus, 
being once ascertained, there will be carried with it all rights 
appurtenant thereto, including not’only possession of the subject 
itself, but, it may be, of rights of passage, water or the like which 
enure to the subject of the lease and may even be derivable from 
outside properties. . 


In that case attention was drawn to the point that the essen- 
tial characteristic of a lease is that the subject is one which is 
occupied and enjoyed and the corpus of which does not in the 

. nature of things and by reason of the user disappear. 


In their Lordships’ opinion the intention of the parties as 
to what_was the subject and extent of the lease must depend 
upon the true construction of the terms of the grant of 18th July, 
1853. 

It contains no reference to minerals or to the subsoil; or to 
the right to excavate for making bricks. There is nothing in the 
lease to suggest that the land included therein was to be put to 
any use other than that to which the zemindari lands were subject 
at the time of the lease. , ‘ 


On the other hand, the lease contains restrictive covenants 
relating to the cutting of trees and*the excavation of the land for 
the purpose of a tank without a sanad signed by the zamindar, 
which are inconsistent with a grant of the lands with an unlimited 
and unrestricted power to the grantee to use the lands in any way 
which he desired, including the excavation of clay for brick-making 
and causing thereby substantial damage to the land. 


On a consideration of all the terms of the lease, their Lord- 
ships are of opinion that it was not intended. by the parties that’ 
the grantee should be entitled to use the lands for the purpose of 
making bricks. 


In view of this decision it is not necessary for their Lordships 
to express any opjnion on the question whether the substance 
used for ¢he making of bricks in this case would come within the 
meaning of the word “ minerals’. It is sufficient to hold that on 
the true construction of the terms of the lease no right to use the 
lands so leased for making bricks and causing substantial damage 
thereto was granted. 


The learned Judge who tried the case held that, in consequence 
of the excavations made for the purpose of brick-making, there had 
been substantial damage to and deterioration of the property, and 
on the sixth issue that he was not satisfied that there were such 
brick kilns on the mahal as alleged by the-defendants, or that any 
brick kiln was made with the plaintiff’s knowledge. He held, fur- 

“ther, that the plaintiff protested as soon.as he came to know about- 
the kilns on the disputed lands, and that the suit was not barred 
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by estoppel, acquiescence, E or delay. - 


-. The learned Judge arrived at the above-mentioned conélusions, 
relying partly upon documentary evidence and partly upon oral 
evidence, and their Lordships do not find sufficient reasons for 
differing from the said conclusions of fact. 


It has been found that the defendants had no right to use the 
land for the purpose of making bricks, that they did so use it, and 
thereby caused substantial damage. 


It appears from the written statements that they alleged that 
they were entitled to use the lands, the subject of the lease, as 
they liked, and were at liberty to make excavations for preparing 
brick kilns in all the lands and to make the land unfit for habitation 
or cultivation. This allegation they maintained at the trial and 
throughout the subsequent proceedings. 


In these circumstances the plaintiff is entitled to the injunction 
and to the damages which the learned Judge granted. 


Their Lordships, therefore, are of opinion that the appeal should 
be allowed, that the decree of the High Court should be set aside, 
that the decree of the Subordinate Judge should be restored, and 
that the defendants should pay the plaintiff’s costs in the High 
Court and of this appeal. They will humbly advise His Majesty. 
accordingly. 

Appeal allowed 


HELEN ANN GRAY AND OTHERS 
VEVYSUS 


THE PERPETUAL TRUSTEE COMPANY, 
LIMITED AND ANOTHER* 


Witl—Mutual wills—Husband and wife—Agreement not to revoke— 
Whether implied from identity of terms—Taking benefit under, 
effect of. ° 

A husband and a wife simultaneoùsly made mutual wills giv- 
ing each to the other a life-interest in their respective proper- 
ties with similar provisions in remainder in favour of their 
children and grand-children. On the death of the husband, 

“the wife succeeded to the life-estate under the husband’s will 
but later revoked her own will in a material way. Held, that 
the mere fact that two wiils were made in identical terms did 
not of necessity imply any agreement not to revoke the wills and 
in the absence of any definite agreement to that effect there was 
no implied trust precluding thee wife from making a fresh will, 
inconsistent with her former will, even though on the death of 
her husband she had taken benefits under his will. 

: *P. C. A. No. 159 of 1927 
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CIVIL APPEAL from a decision of the High Court of Australia. 
1928 H. P: Macmillan, K. C. and A. C. Nesbitt, for the appellants. 
HELEN W. Greene, K. C. and L. Gluckstein, for the respondents. ` 
ANN GRAY The following judgment was delivered by eS 
‘THE. VISCOUNT HALDANE.—In this case the question is whether 
PERPETUAL 


mrusreg the appellants are entitled to the reversal of a judgment of the 

Company, High Court of Australia, delivered by a majority on appeal from 

LIMITED & decision of the Supreme Court of New South Wales (Harvey, 

Viscount Chief Judge in Equity), which was reversed by the High Court. 

Haldane What was held by the High Court was that Mrs. Hargrave, the 

testatrix in this case, was entitled to revoke her will of the 29th 

October, 1914, and to make a different will of the 18th July, 1923. 

It was further held that the latter will was á good execution of a 

general power of appointment contained ina settlement dated 

the 25th January, 1879, and made between her and her husband, 

Lawrence Hargrave, who predeceased her. This settlement was 

a postnuptial one, consisting entirely of the husband’s property. 

That was vested in a trustee (1) upon trust for such persons and 

“purposes as the wife should, with the consent of her husband 

during his life and afterwards at her own discretion, by deed or 

will appoint. The wife had thus in case ‘of her surviving her 

husband, an unrestricted general’power of appointment ; (2) 

upon trust for the wife for life,and after her death and in de- 

fault of appointment by her, (3) upon trust for such persons and 

` purposes as her husband should by deed or will appoint, and in 

default and subject thereto ; (4) on trust for the husband for life 

and after his death; (5) on trust for the child or children of 

~ + the marriage of Mr. and Mrs. Hargrave absolutely, with an ulti- 
mate trust in default of children for her husband in fee. 





The trusts of this settlement are stated above- in outline. 
The wording is quite clear. The main trust, stated more pre- 
cisely, was for such ends, intents and purposes as Mrs. Hargrave 
should at any time or from time to time, with the consent of 
her husband during his life, and after his decease at or in her 
uncontrolled discretion, notwithstanding any future coverture, 
by deed or deeds or by will appoint, and in default of and until 
and subject to any and eyery such appointment, upon trust 
during her life for her separate use, and after her decease and in 
default of and subject to any and every such appointment by her > 
as aforesaid, upon such trusts as the husband should by deed or 
will appoint, and subject to such appointment by him as aforesaid- 
for him during his life and after his death for the children of the 
marriage absolutely, and in default of such children for the hus- 


«band absolutely. : 


No appointment by deed was made, but on 29th October, 
1914, the husband and wife both made wills, and these were 
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contemporaneous. By the husband’s will he left all his property, 
including all his “estates, real and personal,” over which he had 
a power of appointment by virtue of the settlement of 25th 
January, 1879, to trustees for sale, conversion and investment, 
and to pay. the income to his wife, Margaret Hargrave, for her 
life, and after her death to pay such income until the death of 
the last of his children equally between his surviving children 
and the issue surviving them of those that were dead, and after 
the death of the last of his children the trustees were to distri- 
bute the trust funds among all the grandchildren then living per 
capita and not per stirpes. It must be borne in mind that the 
husband’s power under the settlement was subordinate to that of 
the wife, which had been made paramount. 


The will of the wife, made on the same date, was in some 
points different. She appointed the respondent Company to be 
her trustee and executor. She expressly refrained from exer- 
cising the power of appointment vested in her by the settlement 
of 1879. She left all her real and personal estate (excluding 
what she could appoint under the general power just referted to, 
which she had declared her intention not to exercise) to her 
trustee upon trust for conversion and investment, and to pay the 
income to her husband for his life, and then toher children sur- 
viving her (with representation), and after the death of the 
last of her children to distribute the corpus among her grand- 
children then living per capita, with substitution of the issue of 


any of them who had died before the period of distribution leav- - 


ing issue. - 


It is clear that the general power remained intact in her 
although she had not exercised it, subject, of course, to any 
questions to which its subsequent exercise by her might give rise. 
So far there was no complication. In 1915 she made a codicil 
leaving two annuities to be paid by her trustee out of what she 
had vested in the trustee by her will. In July, 1915, her husband 
died, and thenceforward Mrs. Hargrave took the benefits con- 
ferred on her by his will. On the 15th Septembers 1919, Mrs., 
Hargrave made another will, in which she again expressed an 
intention not to exercise the general’ power given to her by the 
settlement of 1879, but gave out of her own estate annuities, 
including one of 4250 a year, to her daughter Margaret, the 
present respondent. For the rest this new will did not interfere 
materially with the provisions of the will of 1914. 


But on 18th July, 1923, Mrs. Hargrave made a further will 
which did interfere with these provisions completely. She had 
moved to London, and when there by this new will she “ devised 
and bequeathed all her real and personal estate ” to her daughte?” 
the respondent, Margaret Hudson, absolutely, and appointed her 
the sole executrix. . 
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Mrs. Hargrave died in October, 1923, and letters of adminis- 
tration with the will annexed were granted at Sydney to the 
respondent Company. 


There is no doubt that the terms of this final will were such 
as to amount to an exercise of the general power conferred on 
Mrs. Hargrave by the settlement of 1879. It is not in contro- 
versy that, although” no intention to include the exercise of the 
power was expressed in this will, it must be taken to have been 
exercised under the general words of disposition, by virtue of 
either section 23 of the Wills, Probate and Administration Act of 
New South Wales, or by virtue of section 2 7 of the English Wills 
Act, if she was domiciled at her death in England. On this 
assumption the will disposes of property comprised in the settle- 
ment, amounting to over 412,000. 


Their Lordships have to decide two questions which have 
been brought before them. The first is whether the simultaneous 
wills of Mr. and Mrs. Hargrave were mutual wills made under 
such circumstances that neither the husband nor the wife could 
revoke or modify them without the assent of the other. The 
second question is whether a case of election has arisen. As to the 
first question, it is necessary to turn to the evidence of the cir- 
cumstances under which the wills of »914 were made. The evi- 
dence is somewhat meagre. But it appears that by September, 
1914, the respondent Company had been appointed sole trustee 
of the settlement of 1879, and that Mr. and Mrs. Hargrave went 
to the office of the Company to express their desire that their dis- 
posible property should go in the same way among their children 
and grandchildren. They had then four children and two grand- 
children. Mr. Bennett, an official of the respondent- Company, 
gave evidence that on 22nd September, 1914, Mr. and Mrs. 
Hargrave came to the office of the respondent Company and 
discussed how they should make their wills so that the property 
disposed of should go among their children after their deaths. 
Mr. Bennett had no-exact recollection of what passed, but he 
thought that something was said by Mr. Hargrave to the effect 

“that if he made a will leaving everything to her for life, with 
remainder to the children for life, and then to their children, 
would she not do the same, and that she said shé would. Mr. 
Douglas, another official of the Company, gave evidence to much 
the same effect, adding that it was arranged that the husband 
should make an appointment of the funds in the settlement, 
and that his wife should by her will negative any intention on her 
part to exercise her power. 


This last provision appears tobe the result of a belief in the 
“minds of the parties that- the non-exercise by the wife of her 
power might effect a saving of death duty. 


The Chief Judge in Equity (Harvey, J.), who tried the case, 
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was Of opinion that it could not be said that the evidence estab- CIVIL 
lished that there was an actual bargain between the husband 1928 
and the wife that they should make wills in identical terms, in — 
the sense that each refused to make a will unless the other agreed “ane 
to do so. On this point of fact Knox, C. J., on the appeal to the Js 
High Court, agreed with him, although he felt constrained by the è THE 
authorities to dismiss the appeal. Isaacs, J., however, took a PERPETUAL 
different view and held that the arrangement made amounted to Company 
an actual agreement. He was in favour of allowing the appeal, L‘MITED 
but on different grounds. Higgins, J. held that there was no = p37 
agreement to make the wills irrevocable, and was for allowing the  aldane 
appeal. Rich, J. held that, as the wife, when she succeeded, had 

bound herself in equity to give effect to her husband’s appoint- 

ment and not to exercise her own power, a ground which did not 

depend on the mere effect at law of the establishment of a contract 

such as Harvey, J. had discussed, but on equitable interests 

which he thought had arisen, the appeal should be dismissed. 

Starke, J. thought that the husband and wife were not making 
stipulations binding either in law or in equity, but were only 

settling the division of their property in the measure which seemed 

fair to them at the moment. He was therefore in favour of 

allowing the appeal. : 


e 
Harvey, J. had decided for the appellants on the ground that 
although no binding contract was proved, still it was established 
by authority that where mutual wills are made by two persons 
as the result of some understanding or arrangement between 
them, this was enough, although it might not amount to a binding 
contract in law, to give rise to equities. 


Their Lordships are in agreement with Harvey, J. and the 
other learned Judges in Australia who have held that no binding 
contract was established by the evidence. What they have to 
consider is the proposition as to the effect in equity laid down by 
Harvey, J. as stated. 


There was a particular authority which was relied on by the 
appellants for the proposition that if two persons simultaneously : 
make wills to the. same effect, and in that sense mutually a 
` second will made by one of them after succeeding to the other’s 
estate under the originally made will, is precluded from being 
treated as effective to interfere in equity with the existing dis- 
position. This authority was the well-known case of Dufour v. 
Pereira, decided by Lord Camden in 1769, and reported in Dickens 
419, and in English Reports Chancery 21 at p. 332. The decision 
has been fully discussed in a book of authority, Hargrave’s 
“Juridical Arguments”, Vol. JI, atp. 272. The volume last 
named contains a very full account by the learned editor of a” 
discussion of the case in its early stages by Lord Loughborough, 
who in 1797 finally decided the very question in Lord Walpole 
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v. Lord Oxford(*). In Dufour v. Pereira the conclusion reached 
was that if there was in point of fact an agreement come to 
that the wils should not be revoked after the death of one of 
the parties without mutual consent; they were binding. That 
they were mutual wills to the same effect was at least treated as 


THE . a relevant circumstance, to be taken into account in determin- 
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ing whether there was such an agreement. But the mere 
simultaneity of the wills and the similarity of their terms do 
not appear, taken by themselves, to have been looked on as more 
tham some evidence of an agreement not to revoke. The agree- 
ment, which does not restrain the legal right to revoke, was 
the foundation of the right in equity which might emerge, al- 
though it was a fact which had in itself to be established by 
evidence, and in such cases the whole of the evidence must be 
looked at. It was upon this ground that Lord Loughborough, in 
the later case of Lord Walpole v. Lord Oxford, dismissed the 
claim founded on the principle of Lord Camden’s judgment, 
holding that no suñiciently definite agreement had been proved. 


The most recent judgment on the effect of mutual wills 
made by husband and wife, without independent evidence of 
any contract, is that of Astbury, J.,in ve Oldham (’). That learned 
Judge subjected the authorities to a careful examination, and 
came to the conclusion that the mere fact that two wills were 
made in identical terms does not of necessity imply any agree- 
ment beyond that so to make- them. In the case before him 
he found that there was not sufficient evidence of any further 
agreement, and that there was nothing in the authorities referred 
to in the argument that constrained him to decide otherwise. 


Their Lordships agree with the view taken by Astbury, J. 
The case before them is one in which the evidence of an agree- 
ment, apart from that of making the wills in question, is so lacking 
that they are unable to come to the conclusion that an agreement 
to consitute equitable interest has been shown to have been 
made. “As they have already said, the mere fact of making wills 
mutually is not, at least by the law of England, evidence of such 

“an agreement having been come to. And without such a definite 
agreement there can no more be a trust in equity than a right 
to damages at law. 


This disposes of the first of the contentions which were put 
forward at the Bar for the appellants The second contention 
was that Mrs. Hargrave was put- her election either to take 
under her husband’s will, or to reject it if she desired to retain 
the general power of appointment, and that having elected to 
take under his will, she could not afterwards create new interests 

“under the power which could prevail in equity. This contention 
is, in the opinion of their Lordships, untenable. They are unable 
(1) 3 Ves. Jun., 402 (2) [1925] 1 Ch., 75 
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to find language in the husband’s will which either puts the wife CIVIL 
to her election, or puts her in the position of seeking at the same 1928 
time to approbate and to reprobate its provisions. The husband’s — 
will disposed of his own property and also purported to exercise oe 
his own power of appointment under the settlement But under ey 
the settlement his power was subordinate to the paramount power THE 
_of the wife, who was enabled to override everything. This P eet‘ 
paramount power the wife expressly refrains from exercising in Company 
her will of 1914. But not the less she abstained from extinguish- LIMITED 
_ ing it, and confines the operation of her will to her own property. viscount 
Their Lordships therefore find no reason for holding that she Haldane 
was in any way precluded from exercising her general power 
subsequently, or for doubting that in law she must be taken to 
have done so by her final will of 1923. This being so, there is no 
inconsistency, and there is no room for any question of election 
arising. : 





For these reasons they will humbly advise His Majesty that 
the appeal should be dismissed. They are always reluctant to 
give unsuccessful appellants their costs. But in this case the 
questions which have arisen are so obviously the result of the 
obscure and unusual procedure df the husband and wife in relation 
to the settlement of 1879 that they think that the costs of all 
parties as between solicitor #nd client should be paid out of the 
settled funds. 

Appeal dismissed 


Light and Fulton—Solicitors for the appellants. 
Bartlett and Gluckstetn—Soilicitors for the respondents. 








H. PESTONJI anp COMPANY AND OTHERS (Defendants) CiviL 
versus 1928 
COX anp COMPANY (Plaintiffs) * J 
6 une, 14 
Indian Stamp Act, sections 14 and 35—Material alteration; Change 
of date for mere ofice purposes. KSC UNT 


The appellants, merchants in Bombay, wère importers of SIR JOHN 
piece-goods from Manchester. The usual method of payment WALLIS, 
was for the sellers to draw drafts through a bank on-the appel- LANCELOT 
lants with shipping documents attached. The drafts fell due SANDERSON 
6o or go days after sight. In the usual cdurse of business the 
clerks in the bank used to note on the top right-hand corner of 
the draft the date on which a draft fel] due and whenever time 
tor payment was extended, the orignal date was struck out and 
a new date substituted. Held, that the date formed no part of 
the bill nor did its alteration materially affect the contract. ø 
The date was a mere docket for office purposes. Sections 14 

* P, C. A. No. 116 of 1926 
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and 35 of the Indian Stamp Act were, therefore, inapplicable 
and the documents did not require any fresh stamp duty on the 
making of a change inthe date. Jwternational Banking Cor- 
poration v. Pestonj1, 27 Bom. L. R., 31, overruled. 
APPEAL from a decision of the High Court of Judicature at 
Bombay. 
W. H. Upjohn, K. C. and R. K. Chappel, for the appellants. 
W. R. Jowitt, K. C. and H. Douglas, for the respondents. 
_ The following judgment was delivered by 
VISCOUNT SUMNER.—In 1920 the appellants, merchants in 
Bombay, imported goods from three Manchester firms, Messrs. 
Royle & Binns, Davies Black & Co., and Wilkinson & Warbur- 
ton, Ltd. In ordinary course, these sellers drew drafts on the 


‘appellants, with shipping documents attached and discounted 


them with the respondents’ bank in London. The respondents 
then sent the drafts to their Bombay branch to be presented to 
the appellants for acceptance and for subsequent collection. The 
drafts fell due generally 60 or 90, though sometimes 120, days 
after sight, and on presentation they were accepted. On arrival 
at Bombay the goods were cleared by the appellants and ware- 
housed in the bank’s name and under its control. 


Of these drafts there are in all 8, to which this appeal refers, 
25 drawn by the first-named firm, 20 vi the second and 3 by the 
third. Their aggregate amount was 24,118-10s. The amount 
of those drawn against goods shipped to Bombay was Æ 19,753- 
19s.-4d. The rest were drawn regent Karachi goods and are not 
now in question. 


The Bombay drafts were not presented for payment on their 
due dates for reasons to be presently mentioned. When ulti- 
mately presented at later dates, they were dishonoured, except to 
the extent of 4£274-12s-10d. "and thereupon the respondents, 
as holders, sued the acceptors on the dishonoured bills. At the 
trial, Shah, J. decided in favour of the acceptors and dismissed 
the suit. On appeal, the Appellate Division of the High Court 
of Bombay reversed his decree, but gave the acceptors “leave to 
bring the present appeal. 

On July 26,1920, when most, but not all, of the drafts had 
been already accepted, Messrs. Royle & Binns wrote to the 
respondents’ London office, quoting a cablegram from the appel- 
lants to themselves "stating in effect that one-third of the piece- 
goods market at Bombay had been destroyed by fire, and request- 
ing accordingly that the best arrangement possible should be 
made with the bank to “extend duration” of all their drafts for 


~ two or three months. Messrs.* Royle & Binns added that they 


supposed Messrs. Pestonji & Co. wished for this indulgence 


because the fire would cause a dislocation of business. No doubt, 
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importers, anticipating that the goods they had bought would not 
readily be disposed of during the period of usance of the bills, 
wished to have it extended so as to ‘avoid being out of pocket 
to an unforeseen extent. Messrs. Royle & Bmns added “we are 
quite willing to comply with their request,” subject, of course, 
to the respondents’ consent, but they made two stipulations, first, 
.that interest accruing for any extension of time beyond the date 
of maturity of the drafts should be chargeable to Messrs. Pestonji 
& Co., and, second, that this arrangement should not apply to 
goods tor Karachi, where there had been no fire. 


` The London office, having assented to the suggestion made 
by Messrs. Royle & Binns, instructed their Bombay branch accord- 
ingly to “extend all outstanding bills” for periods which varied 
and ultimately were followed by further extensions, the details 
of which are not now material. A closely similar course was 
followed between the bank and Messrs. Davies Black & Co. and 
Messrs. Wilkinson & Warburton, Ltd. For what it may be worth, 
slightly different expressions were used by the bank’s Bombay 
branch in advising the appellants of the instructions they had 
received from London and of the course they had taken. They 
spoke of “extending the usance,” ‘extending the due dates,” 
“extending the dates of payment” “extending the dates of 
maturity,’ but in all cases they referred, and generally by date or 
‘other particulars, to the bills originally drawn. Messrs. Pestonji 
were seemingly content with all these expressions alike, for after 
all they had got what they had asked for. Their Lordships think 
. that these variations, both in the language’ of the communications 
-and in the length and number of the extensions, are of no 
importance for present purposes. 


In ordinary course, the clerks at the respondents’ Bombay 
branch affixed the necessary revenue, stamps to drafts before 
presenting them for acceptance and also, asa general rule, though 
not invariably, stamped the word “ Due ” on the top right-hand 
corner of the'draft and after acceptance added to it the gate for 
presenting the bill for payment according to its usance with the 
days of grace added. When the duration of a bill was extended, 
they usually struck through this marginal date and substituted 
the extended date, and repeated this process twice or three 
times, according to the number of extensions arranged, but in 
a number of cases no date was put in the margin of the accept- 
ance, even though its duration was extended. 


The Indian Stamp Act provides by Section 14 that “ no 
second instrument chargeable withduty shall be written upon a 
piece of stamped paper, upon which an instrument chargeable 
with duty has already been written, ” and by Section 35, “ no 
instrument chargeable with duty shall be admitted in evidence 
for any purpose . . . unless such instrument is duly stamped”. 
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The respondent bank, having in every case affixed the necessary 
revenue stamp to the bill, when it was accepted, did not in any 
case affix another. 


Accordingly, at the trial, the present appellants contended 
that the arrangements, made in London and detailed above, 
constituted in each case a discharge of the bill sued on; that any 
alteration of the memorandum as to the due date made on the 
top right-hand corner of any bill constituted a material alteration 
of the bill, which in law avoided it, or which, in the alternative, 
produced the result, that there was thereafter a second instru- 
ment, chargeable with duty, written on the original piece of 
stamped paper, which, however, not being further stamped, was 
wholly inadmissible in evidence. Accepting these submissions, 
Shah, J. held that, by the arrangements made by the parties 
dehors the bills, they were discharged, although this defence had 
not been included among the appellants’ voluminous pleas, and 
that, by noting in the margin the changes in the duration result- 
ing from their arrangements, the respondents’ clerk bad written 
in each case on a piece of stamped paper, already bearing a bill 
of exchange, a second instrument, which was chargeable with 
duty. It followed that, not being re-stamped, each such bill 
was inadmissible and was rejected, and the learned Judge made 
a decree in favour of the present appellants. On appeal, this 
view was rejected by the High Court, who held that there was 
neither a discharge nor a material or any alteration in the bills, 
and that no new chargeable instrument came into existence on 
paper already stamped, so as to require a further stamp. 


The appellants’ case at their Lordships’ bar was, in the first 
place, one of discharge by mutual consent of the drawers, endor- 
sers, and acceptors of the bills of exchange. : As a matter of 
business, this would be a remarkable, not to say a unique, bargain. 
The bankers, having the goods against which the bills of exchange 
were drawn already warehoused in their names, were in a position . 
to realise then? on the dishonour of the bills, as ultimately they 
did, but, by assenting to the postponement, they suspended their 
right to realise forthwith, and eventually the goods proved to be 
insufficient to cover the bills. Considering that they were to get 
nothing in return for this, it might have been expected that, be- 
tween business men, enough had been conceded. 


The result, however, of an agreement to discharge the bills 
would be this. Instead of having in their hands negotiable ins- 
truments, capable of being endorsed away or of being summarily - 
sued upon, they would now be bankers, who had made advances 
by discounting bills, and yet had no bills to deal with ; bankers, 
who had given up a right of recourse against the drawers, though 
getting nothing in return; bankers, looking only to import mer- 
chants, who had not even given a written undertaking to pay, and 
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to Manchester piece-goods imported into Bombay on an em- CIVIL 
barrassed market. Every word in the written or cabled com- 1928 
munications negatived any such intention. An extension of time — 

. . . . ele . $ . H. 
with a continuing liability on the old bills was spoken of ; interest PRONTE 


payable by the acceptors was mentioned, on the footing that the “company 

amounts of the qld bills would be due, and long overdue, before v. 

payment could be obtained, and, instead of the holders being left Seen 

with three inconvenient remedies—an action in Bombay against — 

the acceptors, another in Manchester against the drawers, and a = V#scount 
P 5 p Z z ; : Sumner 

series of selling operations in the Indian piece-goods market—it 

was plain that the respondents were supposed to be still in their 

old position, subject only to giving time with the assent of all 

other parties to the bills, who, at the time, were concerned. The 

appellants’ proposition: only needed to be stated, and its impos- 

sibility became apparent. No such agreement arose. 


As to the material alteration, the answer is that the bill itself 
was not altered at all. Of course, if the due date on the face of 
the bill had been altered, the alteration would have been material, 
but what was done did not, in fact, affect the bill, nor was it done 
with any such intention. The date formed no part of the bill, 
nor did its alteration affect the contract. It was a mere docket 
for office purposes. Ifa slip of paper, with the date on it, had 
been pinned on to the bill, the two holes made by the pin in the 
paper would have been no less liable to be called an alteration. 
Reference may be made to the decisions in Brill v. Crick (`), 
Fanshawe v. Peet (°), Suffell y. Bank of England (°) and 
Garrard v. Lewis (*). 


The appellants relied on Jnutevnational Banking Corporation 
v. Pestonji & Co. (°) in which, on closely similar facts, Kajiji, J. 
held that after the marginal note of the due date had been altered 
a new instrument was brought into existence which required a 
new stamp. The learned Judge says: 

“ Itis urged that on the face of it there is no alteration, that is to 
say, that the words—‘ninety days after sight’ -—are not struck out, and 
there is no alteiation on the face of it, and the due date ın red ink, which 
is put on the top of the bill on the right-hand side, is made by the bank * 
in Bombay simply for their own convenience and it is a meie memorandum 
and therefore that does not amount to an alteration on the face of it. I 
see no force in this argument. In my opinion it amounts to an alteration 

Everybody knew that the date of payment of these bills of ex- 
change was extended by four months from the first due date. It must be 
held under these circumstances that the original bill was extinguished and 
a new bill was substituted in its place, which was re-accepted and the due 
date of it was four months after the first due date.’’ 

With the proposition quoted above, their Lordships are unable 


(1) 1M. and W., 232 (2) 26 L.-J. Ex., 314 
(3) 9 Q. B. D., at 567 (4) 10 Q. B. D., 30 
(5) 27 Bom. L. R., 31 
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to agree and, unless the fact of re-acceptance with the circum 
stances under which it took place in that case, which are not, 
fully stated, introduce a sufficient distinction, they.are obliged to 
say that in their opinion the case was wrongly decided. 


As to the stamp objection, no second instrument, that is, no 
bill of exchange, was written on the old stamped paper at all. 
The old instrument remained unaffected, and nothing was added 
to or taken from it. The clerks had no intention of destroying 
their employers’ remedies on the bills, nor had they any authority 
to do anything, except make an office docket in the corner, and 
from the two other essential parties to this supposed second 
instrument, the drawers and the acceptors, they had no authority 
at all. How far their docket might have affected a new endorsee 
with notice of some collateral agreement between prior parties 
need not be considered, for there was no new endorsee, but it 
must not be taken that there was any new and binding agreement 
or any new promise or any consideration for one. In their 
Lordships’ opinion the decision of the High Court of Bombay 
in appeal was right and should be affirmed, and this appeal 
should be dismissed with costs, and so they will humbly advise 
His Majesty. 

Appeal dismissed 

T. L. Wilson & Co.—Solicitor§ for the appellants. 


Fladgate & Co—Solicitors for the respondents. 





’ FULL BENCH 


THREE VAKILS OF JHANSI.—IN THE MATTER OF* 


Legal Practitioner's Act, sec. 14, Sub.Cl. (c)—Requirements of— 
Professional misconduct—Report by District Magistrate—Irregu- 
larity of—Jurisdiction—Criminal Procedure Code, section 526— 
Application under, for transfer—Subseguently found to be not well- 
foundsd--When nol amounting to professional misconduct. 


If an application for transfer is made in good faith, under 
section 526 of the Criminal Procedure Code, the mere fact 
that it subsequently turns out to be not well-founded cannot 
lead to a necessary inference that the application was reckless 
involving professional misconduct. Dwarka Prasad, Pleader— 
In the matter of, I. L. R., 46 All., 121, distinguished. 


Incidents which are calculated to raise a 1easonable appre- 
hension in the mind of an ordinary accused person that he 
will not get a fair trial may justify a transfer although no 
actual bias in the mind ‘of the Trying Magistrate can be 
proved. 

- According to section 14, sub.-cl.(c), Legal Practitioner’s Act, 
*Misc, Case No. 456 of 1928 
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a report against a pleader should be made through.the Sessions 
Judge and a clear finding recorded by the presiding officer 
stating the grounds on which the recommendation for suspen- 
sion or dismissal of a pleader is made. 
Uma Shankar Bajpai (Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


SULAIMAN, A. C. J—The District Magistrate of Jhansi has 
reported against one pleader and two Vakils, with a view to 
disciplinary action -being taken against them under the Legal 
Practitioner's Act. It appears that a riot case was pending in 
the court of the Joint Magistrate of Jhansi which had arisen out 
of some communal dispute. On the 21st of March, 1928 an applica- 
tion was made to the Joint Magistrate requesting him to adjourn 
the case on the ground that the accused wanted to move the 
High Court for a transfer. In spite of the imperative provisions 
of section 526 of the Criminal Procedure Code, the Joint Magis- 
trate refused to adjourn the case, but forwarded the application 
with his order to the District Magistrate for information. On 
the 22nd of March, 1928 a fresh application was made to the 
District Magistrate for transfer of the case from the Court of the 
Joint Magistrate. The learned District Magistrate disposed of 
both the applications on the 26th of March, 1928. In a long and 
considered order he declined to transfer the case, but, to quote his 
own words, 

“gave certain directions to the Joint Magistrate: amongst these direc- 

tions there was a special admonition that every opportunity should be 

given to the accused to engage counsel from outside if they desire to do 
so.” 

On the 27th of March, 1928 a fresh application under section 
526 of the Code was filed in the Court of the Joint Magistrate, 
signed by a number of accused persons, praying that the case be 
adjourned so as to give time to the accused to apply to the High 
Court for a transfer. The Joint Magistrate adjourned the case 
till the 1oth of April, 1928. The pleader and one of ¢he vakils 
accompanied by one of the accused, Kanhaiya Lal, came to the 
High Court to consult lawyers here, and they were advised that 
- in view of the instructions, which had been given by the District 
Magistrate, it was not advisable to apply for a transfer at that 
stage, The pleader and the vakil accordingly returned to Jhansi, 
and on the 5th of April, 1928 the Joint Magistrate was informed 
that the accused did not propose to apply to the High Court fora 
transfer. There was however a request that the case should be 
taken up on the 12th of April instead of the roth of April, to 
enable the accused to bring counsel from outside. This request 
was granted. The case was eventually heard and decided on 
the 30th of April, and a large number of the accused persons 
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were convicted. 


On the 3rd of May, 1928 the District Magistrate, apparently 
without ascertaining which particular lawyers were concerned in 
the application of the 27th of March, 1928, issued notices to all 
the vakils, about nine in number,who were appearing for the 
various accused persons in the case, to show cause why steps 
should not be taken under the Legal Practitioner’s Act against 
them. It is to be noted that neither the application of the 21st of 
March, nor that of the 27th of March bore the ee of any 
of these vakils. 


On the 5th of May, 1928 explanations were filed “by the 
pleader and the two vakils, whose case is before us, and were 
considered. “The learned District Magistrate has thought that 
there was no case of misconduct against the other six practi- 
tioners, but has reported the case of the three persons men- 
tioned. 

It appears to us that the learned District Magistrate did not 
look up section 14 of the Legal Practitioner’s Act under which 
he had jurisdiction to act, before reporting the case of the plea- 
der. Section 14, sub-clause (c) requires in express terms that 
a report against a pleader shall be made through the Sessions 
Judge. The District Magistrate therefore should not have re- 
ported the case of the pleader direct to us. That section also 
requires that there should be a clear finding recorded stating the 
grounds on which the recommendation for suspension or dis- 
missal of a pleader is made. There are no categorical findings 
in the order of the District Magistrate, though, taken as a whole, 
the order may be said to contain a finding that the pleader was 
guilty of misconduct, in connection with the application of the 


- 27th of March. We also think that it would have been prefer- 


able if the suspected misconduct had been enquired into by the 
Joint Magistrate himself, in whose court the application was 
made. The provisions of section 14 indicate that ordinarily an 
enquiry should be thade by the presiding officer of the court where 
the miscohduct has been committed. Here the enquiry was made, 
not by the Joint Magistrate but by the District Magistrate. We 
however have jurisdiction under section 13 to actin the matter, 
and we do not think that these irregularities should, in the pre- 
sent case, be allowed to stand in the way of our enquiring into the 
matter, because we have to examine practically the same facts in 
connecticn with the case of the two vakils. 


The application of the 27th of March, 1928, which is the main 
basis of the charge, merely contains a prayer that the case should 
be adjourned in order that the accused persons might have an 
opportunity to move the High Court. The learned District 
Magistrate seems to be of the opinion that it was misconduct on 
the part of the practitioners to allow this application to be filed, 
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when he himself had considered the case and had issued direc- 
tions on the 26th of March, 1928 to the Joint Magistrate to give 
greater facility to the accused persons in their defence. The 
learned District Magistrate might consider his own order just 
and fair, but it does not follow that the accused persons would 
also have the same opinion about it. There is no complaint 
that the application made to the District Magistrate for transfer 
was an improper application, and its filing amounted to profes- 
sional misconduct. If there was no impropriety in filing that 
application, it may be difficult to see how it would be improper 
to move the High Court on the same grounds. The application 
of the 27th of March, 1928 was signed by the accused persons 
and was presumably granted automatically, but it can be assumed 
that it was argued by the persons reported against. Although 
every application for adjournment tor the purpose of a transfer 
indirectly implies that there is a belief in the mind of the accused 
person that he would not have a fair trial, an application for 
adjournment under section 526 does not always amount to an 
allegation of impartiality made by the vakil against the Trying 
Magistrate. To hold that every application of this kind neces- 
sarily costs an aspersion on the Magistrate personally, would be 
to handicap the defence and curtail the right to apply, which 
the Legislature, by the amendment of section 526, has thought 
fit to confer on accused persons. It is the duty of courts, not only 
to be impartial, but also to inspire confidence in the administra- 
tion of justice. It is therefore not necessary, when supporting 


THREE 
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JHANSI 
è —. 
Sulaiman, 
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an application for transfer, to establish that there is any actual - 


bias in the mind of the Magistrate concerned. Incidents which 
are calculated to raise a reasonable apprehension in the mind of 
an ordinary accused person that he will not get a fair trial may 
justify a transfer, although no actual bias in the mind of the Try- 
ing Magistrate can be proved. It is the cumulative effect likely 
to be produced on the mind of amordinary reasonable accused 
person that has to be seen. The question whether sufficient 
grounds are made out for a transfer is often a matter of opinion, 
and depends on inferences to be drawn trom facts that have 
happened. If the application is made in good faith, the mere 
fact that it turns out subsequently that there are not sufficient 
grounds for transfer would not lead to a necessary inference that 
there was misconduct on the part of the practitioners who were 
responsible for such an application. j 


The District Magistrate seems tobe under the impression 
that, as soon as the accused persons insisted on filing the applica- 
tion, it was the duty of the practitioners to withdraw from the 
case, and that the conduct of two*of the practitioners in coming 
to Allahabad to instruct counsel for the purpose of filing an appli- 
cation for transfer, after the District Magistrate had considered 
the whole question and given necessary directions, did itself 
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show that they were not acting in good faith. We think that this 
act on their part rather suggests that they honestly believed that 
a case had been made out for a transfer. As soon as they were 
told that it was not advisable to file an application, they went 
back to the Joint Magistrate and informed him that they did not 
propose to move the High Court. There was no delay in this 
respect, and it is therefore obvious that the application for ad- 
journment had not been filed with a view to utilising the adjourn- 
ment for any other purpose. 


The concluding portion of the District Magistrate’s order 
shows that there had been some irregularities, which, though not 
sufficient in his opinion for ordering a transfer, did occasion some 
ground for complaint. One of these was that when the accused 
applied for copies of depositions of the prosecution witnesses, 
the Joint Magistrate ordered that copies should be granted if an 
application was made within four minutes, and also directed his 
orderly to go to the vakils and make sure that the application was 
made within the time. 


The-learned District Magistrate has referred to the pronounce- 
ments of this Court in several recent cases on the abuse of - 
section 526, Criminal Procedure Code. But it has never been 
laid down that an application undere section 526, merely because 
it subsequently turns out to be not well-founded is necessarily 
a reckless application involving professional misconduct. 


The case of Dwarka Prasad, Pleader (*) was a very special case. 


. The only ground on which the application for transfer was sought 


to be justified was that on a previous occasion the District Magis- 
trate had refused to commit the case to the Sessions Court. The 
vakil, who had himself filed it, could not show that he had not 
made that application on his sole responsibility. He was not 
able to name even the accused who had instructed him to do so. 
There was considerable delay in moving the High Court, and 
even after the vakil was advised that there was no sufficient 
ground for a transfer, he did not take care to inform the Magis- 
trate that there was no longer any idea of applying for a transfer. 
The evidence disclosed that the adjournment, which was obtained 
for the purpose of a transfer, was deliberately utilised for a 
totally different purpose, and that the application was made 
recklessly, and the charge of impartiality against the Magistrate 
was totally unfounded. The language used in that case is to be 
understood with reference to the facts of that case. 


In the present case we are of opinion that it cannot be said 
that the practitioners reported against were acting dishonestly in 
the matter, or that the applicatfon for adjournment was made for 
any other ulterior motive. 


(1) L L. R., 46 All., rar 


~ 


` 
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We accordingly direct that the proceedings against the three 


practitioners be dropped and that no notice to show cause be issued 
to them. 


Let the record be returned. 


MADAN LAL AnD ANOTHER (Defendants) 
VEVSUS 
GUR DASSI (Plaintiff)* 


Evidence Act, section r1r6—Provisions of —Rule of estoppel against a 
tenant—Scope and limitations of. 

Under a will executed by GSD, HD was only given a life- 
interest and on her death the property was to goto one PB 
but AD disposed of the property to the plaintiff by a will. 
In plaintiff’s suit for ejectment the lower appellate court 
thought that as the defendants’ father occupied the house in 
suit as a tenant on behalf of the’ plaintiff’s predecessor-in- 
interest, they (defendants) could not deny the right or title 
-of the plaintiff in respect of the said house. Held, that section 
116, which lays down the rule of estoppel against a tenant, 
only provides that he gannot be permitted to deny that the 
‘landlord at the beginning of the tenancy had a title to the 
property. Therefore the defendants were not precluded from 
showing that when’AD died the property devolved not on 
the present plaintiff but on PB. z 

APPEAL under section 10 of the Letters Patent, from a 
judgment of the HON’BLE MR. JUSTICE PULLAN. 


Narain Prasad Asthana and Binod Bekari Lal, for the 
appellants. - 


Jagjiwan Nath Takru, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, A. C. J.—This is a defendahts’ appeal arising 
out of a suit for ejectment. The plaintiff produced a will executed 
by Musammat Gaya Sundari Devi in favour of Musammat Hari 
Dasi, and she also produced a will purporting to have been 
executed by Musammat Hari Dasi in her own favour. The 
defendants. appear to have led. evidence in the court of first 
instance to show that in the life-time of Hari Dasi, the defendants’ 
father was a tenant on behalf of Prem Ballabh on whose behalf 
he is still holding the property, and that Musammat Hari Dasi 
was not the-owner of the house. The court of first instance 
decreed the claim and that deoree was confirmed by the lower 
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appellate court. The lower appellate court has distinctly found 7 


that the plaintiff's father took this house on rent from Hari Dasi. 
* L. P. A. No. 70 of 1926 
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CivIL It has, therefore, rightly held that the defendants cannot be 
allowed to deny the title of Hari Dasi to the house in suit. But 
pees before the lower appellate court it was further pressed on behalf 
MADAN LAL of the defendants that Musammat Gaya Sundari Devi had only 
Gur Dasst COnferred a life-mterest on Musammat Hari Dasi under her will 
+ — and that on the death of Musammat Hari Dasi the property went 
Sulaiman, ® — to one Prem Ballabh and could not be disposed of by Hari Dasi 
AER by a will in favour of the present plaintiff. The lower appellate 
court thought that as the defendants’ father occupied the house 

in suit as a tenant on behalf of the plaintiff’s -predecessor-in- 

: interest, Musammat Gaya Sundari Devi, therefore the defendants 
ae cannot deny the right or title of the plaintiff in respect of the 

. house in suit. The learned Judge of this Court, before whom 


1928 


a i a the appeal came first, thought that there was no question of law 
i -involved in-this appeal, and dismissed it summarily under Order 
41, rule Ir. 


We are of opinion. that the lower aok court was quite 
wrong in thinking that the defendants were estopped from saying 
that Hari Dasi had only a life-interest ‘in the property which 

RNE could not be bequeathed to the present plaintiff. Section 116, 
which lays down the rule of estoppel against a tenant, only pro- 
ar vides that he cannot be permitted to deny that the landlord az 
i the beginning of the tenancy had a title to the property. The 
defendants are precluded from denying that Musammat Hari 
Dasi had the right to let the house on rent to their father. That, 
- however, does not prevent them from showing that when Musam- 
mat Hari Dasi died the property devolved not on the present 

plaintiff, but on Prem Ballabh. 


We have examined the will executed by Musammat Gaya 

Sundari Devi which was produced by the plaintiff herself and 

: was proved. Under that will there can be no doubt that Musam- 

zs mat Hari Dasi was only given a life-interest. After her death 

f © the property was to pass on to Prem Ballabh. In this view -of 
the matter the suit ought to have been dismissed. 


We accordingly allow the appeal and setting aside the decree 
* of all the courts dismiss the plaintiff's suit. In view of the 
position taken up by the defendants in the trial court denying 
the title of Musammat Hari Dasi, we direct that the defendants 
must bear their own costs of the first court and pay the costs of 
the plaintiff in that court. The defendants will be entitled to 
their costs in the dther courts, and the plaintiff will bear her 
own costs in those courts. 


=: i ) ; Appeal allowed ’ . 


\ 
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KING-EMPEROR (Applicant) CRIMINAL 
Versus i e 1928 
(1) PHUCHAI (2) BUDDHU (Ogposite-parties)* July, 10 
Criminal Procedure Code, section 109 (a)—Interpretation and SUERA 
applicability of—Taking precautions to conceal presenee within Pa C 7 
Magistrate’s jurisdiction. . ‘ Boys, J. 
BANERJI, J. 


On receiving information that a number of persons were KENDALL,}. 
hiding themselves in a grove near a village on a dark night, the WEIR, J. 
police raided the spot and captured the applicants while the 

- others-fled. Applicants were found in possession of house-break- 
ing implements and at first they» gave false names and addresses 
but subsequently disclosed their correct names and addresses. 
The Magistrate, finding that the applicants were taking pre- 
cautions to conceal their presence within the local limits of his 
jurisdiction with a view to commit some offence, demanded 
security under section 109 (a) of the Criminal Procedure Code, 
but this decision was reversed by the Sessions Judge. Held, 
on a Revision by the local Government (BOYS and BANERJI, JJ., 
dissenting) that the Mbagistrate’s decision was right, namely, 
section 109 (a) did apply to the facts of this case. 

Emperor v. Bhairon, I. L. R., 49 All., 240, King-Emperor v. 
Hımayatullah, 25 A. L. J. R., 679, Rashu Kaviraj v. K-E., 27 
C. L. J., 382, Sheikh Peru v. K-E., 41 C. L. J., 142, Sharif v. 
K.-E.8 A.L.J. R., 1097, Ghulam Jilani v. K.-E., 17 A. L.J. R., 
432, Laltu v. K-E., 17 A. L. J. R., 891, Emperor v. Satish 
Chandra, I.L. R., 39 Cal., 456 and Rambirichv. Emperor, [x926] 
Patna Cases, 290; 97 I. C., 648, referred to and discussed. 

Per BOYS J.—Section 109 (a) is only applicable where the per- 
son is concealing ‘‘his presence within the jurisdiction’’, it be- 
ing not necessary that the person must be a stranger to the 
jurisdiction. ` p 

. APPLICATION for revision on behalf of the Local Government 
against the judgment passed by K. A. H. SAMs ESQ., Sessions ` 
Judge of Benares, setting aside the, order of BABU BIRENDRA 
PARTAB SAHAI, Sub-Divisional Magistrate, Benares. 


The following judgments were delivered:— 


SULAIMAN, A. C. J.—The facts of this-case have been clearly Praman J 
found by the courts below and cannotbe doubted. The police ~ 
received information that a number of persons were hiding ‘them- 
selves on a dark night at about midnight in a mango grove 
outside the abadi of a village with a view to commit some offence. 

When the police went to the grove they found four person” 
*Crim. Rev. No 776 of 1927 
158 
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CRIMINAL sitting there, who, on being challenged, tried to run away. They 
1928 were chased and two of them, the present accused, were captured 
— They had house-breaking instruments (jemmies) with them 


ENO a When caught, they first gave wrong names and addresses, and 
y, then later on disclosed their real identities. They are residents of 
(1) the same sub-division. “They were called upon to show cause 
Petey ‘under séction 109, Criminal Procedure Code. The- Magistrate 


Buppuu came to the conclusion that the case fell under section 109, sub- 
ron, + clause (2) and demanded security. The learned Sessions Judge, 
ae ‘7, following the recent pronouncements of this Court, held that that 

f sub-section was inapplicable. The Government have accordingly 


filed a revision from that order. 


In the case of Emperor v. Bhairon (t) it was remarked that 
it is an entire mistake to read that sub clause as applying to. any 
person who takes steps to conceal himself in the sense of conceal- 
ing his presence in the way in which a criminal conceals his pre- 
sence, when he goes in the dark, or by a deserted toad, or by 
some other secret means to commit a crime in his own neigh- 
bourhood; that it was not intended to deal with anybody, either 
a habitual resident or a person well-known in the neighbourhood; 
trying to conceal himself, and that the offence contemplated is 
that of a person, probably, though not necessarily, coming from 
outside the jurisdiction into the Mdgistrate’s jurisdiction for some 
nefarious purpose, and taking precautions to conceal the fact 
that he is present in that jurisdiction. 


This case was explained in the case of King-Emperor v. 
Himayatullah(*), and it was stated that Bhatvon’s case cannot be 
said to have laid down that a pérson must go into the district 
from a place quite outside, and that a person living within the 
territorial jurisdiction of a Magistrate who takes steps to conceal 
that he is there, namely, by removing himself from one part to 
another and. disguising his identity or hiding his person, may be 
within the section. 

Two arguments appear to have appealed to the learned Judges. 
Firstly,- thgt the expression “within’ the local limits of such, 

*Magistrate’s jurisdiction” is part of the predicate “to conceal his 
presence”; and, secondly, that it is impossible to attribute to 
that expression a direction as to the jurisdiction of the Magis- 
trate over the offence, because for that purpose the words would 
be superfluous, the jurisdiction being clearly established by other 
provisions. j 
_ Tt, will be convenient to consider the second argument first. 
Proceedings under section 109 are preventive in their nature 
and do not relate to any substantive offence. Sections 5 and 

77; which confer jurisdiction, deal with offences and are in- 
applicable. No doubt under section 12, sub-clause (1) the local 

= (1) I. L. R., 49 All., 240 (2) 25 A. L. J. R., 679. 
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areas, within which Magistrates have to exercise their powers, 
are defined by the Local Government and under section 36 all 
Magistrates have the poweis conferred upon them under the 
third schedule, and schedule III (No. 5) empowers a first class 
Magistrate to require security for good behaviour under section 
109. But if the territorial jurisdiction of the Magistrates over 
proceedings under chapter VIII had been separately fixed, there 
would have been no necessity to repeat similar expressions in all 
the relative sections. That expression occurs in section 107, 
sub-section (2), section 108, section 109, clauses (æ) and (6) as 
well as section 110. What is still more noteworthy is that section 
107, sub-section (2) expressly provides that proceedings shall not 
be taken unless the person informed against is within the local 
limits of such Magistrate’s jurisdiction. Had that provision been 
already laid down by other sections of the Act, there was no 
necessity to specify it there particularly. Similarly section 108 
emphasises the presence of the person within the local limits of 
the Magistrate’s jurisdiction, who, withiz or without such limits, 
- does the act, mentioned therein. ` 


It seems to me that the repetition of that expression in 
section 109, sub-clause (æ) was by no means superfluous. Its 
use was necessary to specjfy whether it is the Magistrate with- 
in whose jutisdiction the precautions are taken, or the Magistrate 
within whose jurisdiction the concealment-is to be effected, who 
should have power to demand security. Obviously it is the 
Magistrate last mentioned who is authorised. Had the intention 
been otherwise, the sub-section would have been worded as 
“any person is, within the jurisdiction. . . . taking precautions. .” 
The ordinary rule of Grammar is that an adverb of place 
should refer to the nearest verb and not to the one more 
remote. 


“ 


To say that the expression within the local limits of such 
Magistrate’s jurisdiction ” is a part of the predicate “ to conceal 
his presence ” is, I would say with great respect, using gmbiguous 
language, inasmuch as it does not clearly bring out the point 
which causes a difference of opinon, namely, whether the expres- 
sion is an adjectival clause qualifying the noun “ presence ” or an 
adverb of place modifying the verb “ to conceal”. If it is the 
former, it would mean concealing the fact of his being present 
inside the jurisdiction, while if it is the*latter, it would mean 
that the act of concealing his presence must be within the 
jurisdiction. The former construction narrows considerably the 
scope of the sub-section, for which there seems to be no justifica- 
tion. In ordinary Grammar am expression indicating a place 
is treated as an adverb of place modifying the nearest verb 
in the sentence, and not as an adjective qualifying a substantive 
noun., 
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It is clear that a man may be concealing his presence with 
a view to commit an offence, and yet he may not be: concealing 
the fact that he is within the jurisdiction of a Magistrate. A 
common illustration would be that of a person, who is known to 
be a resident of a sub-division, and who secretly at night hides 
himself in a field close to a house with a view to commit burglary 
when the chaukidar falls asleep. He may continue this process 
night after night so long as the opportunity does not offer itself to 
him. ` He is certainly concealing the fact of his presence inside 


_the field, which is situated within the jurisdiction of the Magis- 


trate, and yet he is in no way concealing the fact that he is pre- 


sent within the jurisdiction. On the other hand, if the conceal- ` 


ment of a man’s presence is in a part of a larger area, there is 
undoubtedly a concealment in the larger area also’ 


I concede that the expression “concealing his presence” is 
not identical with concealing himself. A man may not conceal 
his presence at a place and yet he may conceal his identity. 
For instance,-a man well-known as Sir John Wilson, may go toa 
new place where nobody recognises him and may put up at a 
fashionable hotel under the name Mr. Wilson. He cannot-be said 


‘to be “ concealing his presence” though he is without doubt 


concealing his “identity”. On thg other hand, the giving out 
of a false name by a man in conjunction with-other circumstances, 
for example, when he disguises himself, or hides himself, or when 
it is his duty to disclose his identity, or absence from residence, 
as in the case of criminals ordered to notify their residence under 
section 563, Criminal Procedure Code, may amount to ‘‘ conceal- 
ing his presence.” 


To put a narrow construction on the section would make it 
practically useless except in cases where persons come from out- 
side the jurisdiction. Solong as a criminal leads no one to be- 
lieve that he has left his residence, he would be quite safe in con- 
cealing his presence as much.as he likes. As a matter of practice 
criminals under surveillance, who go from place to place, generally 


` take goodeare to report their arrivals at the police stations, ex- 


cept when they go out at night for the purpose of committing an 
offence during that night. On this narrow construction the only 


conéeivable case possible, to which the sub-section would be appli- 


cable to people residing within the jurisdiction, would be when a 
man has left his known residence without intimation and has 


moved to another place within the same jurisdiction and is in hid-. 


ing there. Such cases are rare, and when they do occur, the. 
intention is not so much to commit an offence, as to avoid arrest. 

Thus for practical_purposes the sub-section would be useless so 
far as criminals living within the *jurisdiction are concerned. In- 
deed in Himayatullah’s case it was remarked that a man, who is 
deliberately preparing to commit a burglary and when caught by 
the police admits his intention, cannot be dealt with under the 


é 
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provisions of the section. The commonest form of cases is when 
criminals from one village go secretly at night to another village 
and remain in hiding in the house of a comrade in order to go out 
later at night and commit burglary. On the narrow view of the 
section such persons could continue the process night after night 
with impunity. Another difficulty would be that the police 
cannot always keep an eye on all the citizens every day and find 
out their whereahouts. So long therefore as the police have not 
become aware that a particular individual has left his house, 
and are not led to believe that he has left the jurisdiction, he 
can conceal his presence with a view to commit an offence without 
any fear. 


Another extraordinary result would follow from the limited 
construction in the following way. A thief may come from one 
sub-division and conceal his presence in another sub-division. 
He is obviously concealing the fact of his presence within the 
jurisdiction of the sub-Divisional Magistrate in charge of the 
second sub-division and can be tried by him; but as the juris- 
diction of the District Magistrate extends over the whole district, 
the man is not concealing the fact of his presence within the 
jurisdiction of the District Magistrate, that is, his presence within 
the district. He has never intended to lead any one to believe 
that he has left the district itself. The District Magistrate would 
therefore not have power to try him, although the sub-Divisional 
Magistrate would. In my opinion if a person is concealing his 
presence in a part of the territorial limits of the jurisdiction, he is 
necessarily concealing his presence within that jurisdiction also. 


I therefore think that if a man is taking precautions anywhere 
in order to conceal his presence, and that concealing is to be 
effected within the jurisdiction of a Magistrate who receives the 
information, such Magistrate has power to demand security even 
though the residence of the person informed against within the 
jurisdiction is well-known. 


Now remains the argument which has found favour with the 
Calcutta High Court, namely, that the act contemplated by the 
sub-section is one which is continuous and not a momentary one. 
In the case of Rashu Kabiraj v. King-Emperor(*) Shamsul 
Huda, J. considered that clause (a) referred to a continuous act 
and did not apply to a case where there waS a momentary effort 
at concealment to avoid detection or arrest. Indeed he went to 
the length of saying that clause (æ) cannot apply to the case of 
a person brought under arrest, as such person cannot be said to 
be taking precautions to conceal Bis presence. Another Bench of 
the same High Court accepted that view, holding that the clause 
did not apply to a case where there is a momentary effort at con- 
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cealment to avoid detection or arrest. Shetkh Piru v. King-Em- 


peror(*). 


Taking the language of the sub-section literally, one might at 
first sight think that the taking of precautions should continue till 
the time when the information is received, but a too literal inter- 
pretation would lead to an absurd result. In view of the other pro- 
visions of the Act it is clear that such a narrow construction can- 
not be accepted. Section 55, sub-clause (1) (æ) authorises a 
police officer to arrest any person “found” taking precautions to 
conceal his presence within the local limits of his police station 
under circumstances which afford reason to believe that he is 


-taking such precautions with a view to commit a cognizable 


offence. Section 60 requires the officer to produce the person before 
a Magistrate without necessary delay. We also find that a person 
who may be ordered to show cause under section 109 may actually 
be present in court (section 113), or may be in the custody of a 
police officer (section 114). Similarly section 117 allows the 
order to show cause being made against a person who is present 
in court or whois brought before a Magistrate. It is thus clear 
that the sub-section cannot be interpreted too literally so as to 
necessitate the continuance of taking precautions till the informa- 
tion is received by the Magistrate. 


e 

I must concede that the use of the present continuous tense 
“is taking ” is unhappy. But I have no doubt that it is intended 
to be comprehensive enough to cover the present perfect tense 
“has taken” or “has been taking”. The difficulty in holding that 
it is not a momentary but a continuous act that is contemplated, 
would be where to draw the line. Is the act continuous when it 
lasts for one hour, one night, one week or more? Does it be- 
come continuous if it is repeated once, twice, thrice or more ? 
Again a man may never conceal himself in the day time but 
may take precautions to conceal his presence night after night. 
Would the continuity be broken because there was no conceal- 
ment during the.day? Furthermore, the section is a preventive 
section insended to frustrate the designs of a criminally minded 
person before they are carried out. If the idea of continuity 
were pushed far enough, an arrest at the very outset of the pre- 
paration would be impossible, as the police would always have to 
wait till the designs have gone on for some time and have been 
persisted in. It seems to me that no time-limit can be put on the 
taking of precautions. In cvery case it would be a question of 
fact whether the circumstances justify the inference that he has 
been taking precautions to conceal his presence and that there 
was the intention to commit an offence. 


None of the courts below have applied sub-section (4). The 
learned Government Advocate also has not relied on this sub-sec- 


(1) 41 C. L. J., 142 
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tion. In no reported case that I know of has it ever been held that 
if a man cannot explain his presence at a particular point of time 
or place, he is a person who cannot give an account of himself 
within the meaning of this sub-section. Clause (a) uses the words 
“ conceal his presence ctc. ” . Clause (2) uses the expression “ give 
an account of himself”. When two distinct words are used in the 
same section, the ordinary rule of construction is that they do not 
mean identically the same thing. I therefore do not think that 
the two words “ presence ” and “ himself ’” are interchangeable, 
and that the inability to give an account of himself is the exact 
equivalent of the omission to explain his presence at a particular 
time and place. The force of the word “cannot” is also to 
indicate utter inability. It has not the same meaning as ‘ does 
not” or “did not”. Ifa man proves that he is a resident of 
the neighbourhood, and is a man of substance, he must be said 
to be able to give a satisfactory account of himself , although he 
is not able to, or does not, give any convincing explanation why 
on a particular dark night he was found prowling about in a lonely 
place. 


I do not see any force in the argument that because under 
section 54 (1) the police can arrest any person having in his 
possession without lawful excuse an implement of house-breaking, 
therefore such a man’s case must fall under section 109 (4) if it 
cannot fall under any other section. A man may be living openly 
at his residential house; he may have possession of an implement 
of house-breaking which he may keep in a box in the house, and 
-he may fail to discharge the burden of proving that he has lawful 
excuse for keeping it. And yet I fail to see how such a man can 
be said not to “ give a satisfactory account of himself”. 


If we give to the words “ give a satisfactory account of him- 
self ” the meaning “ explain what he was doing,” or “ explain 
his conduct ” at any particular time or pldte, we would make its 
scopé too wide. The section would become applicable to a man 
who does not leave his house, and as to whom there is no proof 
that he is concealing his presence, and even no proof thet he is 
making any preparation for committing a crime, but who, when 
questioned by the police, cannot explain any particular conduct 
of his. e 


The section does not say that the failure to give a satisfactory 
account of one’s self must be accompanied by- other suspicious 
circumstances which suggest that he may be contemplating a 
crime. On such an extended interpretation of the expression a 
man could be bound over merely because he does not discharge 
the burden of satisfying a Magistrate as to his conduct at a 
particular time or place. I do not think that the Legislature 
contemplated such an extension of its scope. To my mind the 
expression is somewhat akin to the other expression used in the 
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same clause, namely ‘.who has no ostensible means of sub- 


sistence”. Of -course, if a man is unable to explain his course of” 


conduct, as distinct from failure to explain a momentary behaviour, 
he may very well come under the clause. co 


Iam not aware of any case where a man’s failure to explain 
his presence has been held to bring him within the section. The 
cases referred to in King-Emperor v. Bhairon mostly fall under 
sub-clause (6) and the opinions expressed therein support my 
view. 

In Sharif Ahniud v. King-Emperor (*) the police were 
expecting a gang of thieves to visit the city, and a little before 
mid-night 7 or 8 men were seen coming in from the side of a 
jungle. They were pursued and the accused along with some 
others was arrested after a /athi fight. 


Chamier, J. held that there was no evidence that he was 
concealing his presence within the jurisdiction and so clause (æ) 
was inapplicable As to clause (6) the learned Judge remarked : 

“The Magistrate seems to have required him to furnish security 
because he could not get a satisfactory account of himself (see clause 

(8), section 109, Criminal Procedure Code. The applicant is a peon in 

the employ of the Municipality. His place of residence and occupation 

were well-known. It seems to me tlfat he is not a person of whom it can 

“be said that he was unable to give a satisfactory account of himself. ” 

Similarly, in Ghulam Jilani v. King-Empevor (°), the three 
accused were met on the road in Meerut by the Police, who were 
expecting the arrival of men of bad character. Close to that place 
a jemmy was found. Tudball, J. remarked : 

“ The applicants gave an explanation of themselves and as a matter of 
fact it has been established that they are well to do and respectable resi- 


dents of the city of*Delhi....The present applicants clearly do not come | 


within clause (a) as i was not alleged that they were taking precautions 
to conceal their presence with a view to committing an offence....As 
account they gave of themselves was correct and the police of Delhi have 
reported that “these three present applicants are persons who are well to 
do and of good character. In these circumstances I do not think that 
section 109 can apply to them.” : 

Again, in Laltuv. King-Emperor (°) , the accused was arrested 
along with a number of persons in a lane at night. The Magis- 
trate found that Laltu had not given a true explanation of his 
presence on that night at that spot. Having ascertained that 
Laltu resided within the jurisdiction of the Magistrate, Piggot, J. 
remarked : 

“I am quite satisfied that it cannot be said of Laltu that he could not 

give a satisfactory account of htmself within the meaning of section 109 

(4), Ctiminal Procedure Code.” s 


(x1) 8A.L. J. R., 1097 (2) 17 A. L. J. R., 432 
(3) (17 A. L. J. R., 891 
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In this case also it had not been suggested before the 
Magistrate that the accused had been trying to conceal, his 
presence. 


Following the principles underlying the decisions of such 
experienced Judges, I hold that clause (4) is wholly inapplicable. 
I have already expressed the opinion that clause (a) applies. 


Boys, J.—Phuchai and Buddhu were called upon by a Magis- 
trate under section 109 (æ) of the Code of Criminal Procedure to 
give security. In appeal the Sessions Judge held that he was 
bound by the decision in Emperor v. Bhairon (°) that section 109 
(a) was not applicable to such a case, and, accepting the appeal, dis- 
charged the sureties. The decision in question was in fact, also 
followed in Emperor v. Himayatullah(’). The first case was a ‘deci- 
sion of Sir Cecil Walsh, the then Acting Chief Justice, and Mr. 
Justice Pullan. The later decision was also by Mr. Justice Walsh 
sitting with Mr. Justice Banerji. The Local Government has filed 

‘an application in revision based on the single ground 


“that the learned Sessions Judge has erred in refusing to bind down 
the accused under section 109 of the Code of Criminal Procedure. ” 


The facts are simple. The police received information that 
a number, of persons were hiding themselves in a grove near a 
village. The result of the faid made on these men was that 
Phuchai and Buddhu were captured while the others escaped. 
Phuchai and Buddhu were each found to be in possession of a 
“sabri ”, Ż¿. e., a jemmy. Both of them at first gave false names 
and addresses but subsequently gave out their correct names and 
addresses. They were sent up for security to be taken under 
section 109, Criminal Procedure Code. The Magistrate found that, 
in view of the fact that Phuchai and Buddhu were found on a 
dark night at about midnight in a mango grove outside the abadi 
with house- -breaking implements and that when challenged by the 
constables “they tried to run away and that on being caught they 
first gave incorrect names and addresses in order to hide their 
identities, fully convinced him that 
“it has been established beyond doubt that the accused gee taking 
precautions to conceal their presence within the local limits of my juris- 
diction and that they were doing so with a view to commit some offence.” 
He had further carefully examined the defence set up and 
gave his reasons for rejecting it. He held the case to fall under 
section 109 (a) and accordingly demanded security. In Emperor v. 
Bhairon(*), the case relied on by the learned Sessions Judge in 
allowing the appeal, the facts were, as the learned Sessions Judge 
correctly says, -very similar. Three persons who were Pasis by 
caste were found late at night out$ide a house in a village close 


to which they themselves lived, and a house-breaking implement’ 


(1) I. L. R., 49 All, 240 (2) 25 A. L. J. R., 679 
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CRIMINAL was found upon one of them. When challenged they ran away 
1928 and were caught and_gave false names. Briefly the learned Judges 
held that the words “within the local limits of such Magistrate’s 

irae r jurisdiction” are “part of the predicate to conceal his.presence.’”' 
z: In other words, they held that before section roọ (a) could be 

(1) applied it must be found that the person to be held ‘liable was 
PHUCHAI “ z : ” . * A 
(4)Buppuy "Ot merely “concealing his presence” but concealing his presencé 
— within the local: limits of the Magistrate’s jurisdiction”.- It is 
Boys, J. contended on behalf of the Crown that the words “within : the 
local limits of such Magistrate's jurisdiction” are applicable to 

the words “any person” or to the words “taking precautions” or 

to the word “‘conceal’’ and that the clause should be interpreted 

as if it read that “any person within the local limits of such 
Magistrate’s jurisdiction ‘is taking precautions to conceal his 

' presence” or as “that any person is taking precautions within 

thé local limits of such Magistrate's‘ jursidiction to conceal his 

presence” or “to conceal within the local limits of such Magis- 

trate’s jurisdiction his presence’. The question, then, for 

decision is whether on the one hand clause (æ) is applicable if 

the “person is found within the jurisdiction” taking precautions 
to conceal his presence, or if the person is found “taking- 
precautions within the jurisdiction” to conceal his’ presence, or 

if the person is found taking precautions to “conceal within the 
jurisdiction” his presence, or whether on the other hand it is 

necessary for the Crown to prove that the person was taking 

precautions to conceal “his presence within the jurisdiction.” 








It may be conceded that the phraseology is not as clear 
perhaps as it might be.. I should have been myself inclined to 
agree with Mr. Justice Walsh and Mr. Justice Pullan that “the 
words are free from ambiguity” and to have decided the case in 
accordance with the view taken by them in Emperor v. Bhairon 
without hesitation but the fact that this revision has been filed 
at the instance of the Local Government and the discussion which 
followed at the hearing of the revision are sufficient to show that 
the meaning of the clause is not as clearly expressed as it might 
be. The fact appears to be that the grammatical meaning of the’ 
whole phrase depends in the case of ‘each interpreter upon the 
exact pauses he makes between or emphasis he lays on each 
particular portion of the whole,phrase. , And we must therefore 
look outside the phrase itself for aid in its interpretation. I 
will therefore proceed to give my reasons for holding that the 
view taken in Emperor v. Bhairon and followed ‘in Emperor v. 
Fimayatullah is the correct onè. i : 


. There can be no doubt-that ‘prima facie, apart altogether from’ 
the language used, the Legislajure may well have’had in view” 

> either or both of two purposes.. a aie: ff oe . 
Firstly, it would obviously be reasonable for the Magistracy 
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to desire power and for the Legislature to confer that power to 
control the actions of a man whose conduct was open to suspicion 
and who, whether his ordinary residence was outside the 
jurisdiction or inside it, was concealing the fact of his “presence 
within the jurisdiction”. A Magistrate may rightly want to be 
in a position to control, if necessary, persons who are found hiding 
the fact that they are “present within his jurisdiction” and when 
the conduct of such persons further gives reason for supposing that 
they are contemplating the commission of an offence, the Legis- 
lature might naturally be expected not to overlook the desirability 
of giving that power of control by the taking of sccurity. This 
case, in the view that I hold and for which I will give my reasons, 
is provided for in section 109, clause (a). 


“Secondly, it would equally obviously be unlikely that the 
Legislature would omit to notice and provide for the desirability 
of giving the Magistracy power to control a man whose conduct 
was open to suspicion even though the man might be able to 
urge that his actual present place of residence within the juris- 
diction and ordinary legitimate occupation within the jurisdiction 
were well-known. That is the present case before us. The Crown 
has contended that this also is provided for by section 109, clause 
(a), and has not_addressed ugon the question whether the case 
is not provided for by section 109, clause (4). The defence has 
contended that it does not come within clause (a) and would of 
-course gladly accept the Crown’s failure to press upon our atten- 
tion clause (4). . In my view clause (æ) does not cover the case 
but clause (4) does; the Legislature had in ‘contemplation’ both 
purpoSes and has provided for both. ig 


` To consider first clause (a). 


~ In the first ‘place, we have the use of the word “presence” 
(concealing his presence). The section does not say “concealing 
himself.” It may be suggested that there is no very great 
‘difference, but to my mind there is a difference. The word 
“presence” itself suggests the idea of “presence in some particular 
- locality,” or at some particular time. In the present case there 
is no question of presence at any particular time. 


Next, we find the -phrase “is taking’ precautions” which 
suggests the idea of continuity. This latter consideration has 
been noticed in cases to which I shall presently have to refer. 

' In the earlier Codes we find -in the Act XXV of 1861 and 
X of 1872 the expressions “Vagabonds”, “Arrest of Vagabonds”, 
“found lurking within the limits of such station”, “lurking within 
“his jurisdiction”, phrases not ordinarily applicable to a person who 
is known to be residing in ‘the jufisdiction and whose residence 
is known. So far then as indications are to be found in the 
history of the provision the ‘interpretation put on-the present 
section 109 (a) in Emperor v: Bhairon finds some support.: 
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Next, I will consider the scheme of the present Code which 
was called in aid of his argument by the learned Government 
Advocate but which upon examination I find repels rather than 


‘supports the view that he asks us to take. His contention was 


that in all the sections of the Code whether dealing with offences 
or dealing with the prevention of offences, we find words referring 
to the territorial jurisdiction of the Magistrate or of the police 
officer and that they were inserted for the purpose of giving him 
territorial jurisdiction. That proposition, however, is not correct. 
A Magistrate i is authorised to exercise certain powers by Schedule 


3, and he is declared by section 36 to have those powers. But 


neither section 36 nor Schedule 3 give any indication within what 
territorial limits he may exercise those powers. For that we have to 
look to section 12. Section 12 (2) declares that any Magistrate 
may exercise the powers given to him throughout the whole of the 
district except so far as the Local Government or the District 
Magistrate, subject to the control of the Local Government, may 
have defined his local jurisdiction. By these sections the 
Magistrate has got his powers and his local jurisdiction defined. 

There were, however, cases in which doubt might arise. The 


‘sections already quoted would clearly be sufficient in cases where 


the offender, the offence and its consequences, etc., were all within 
the local jurisdiction of the Magi8trate. But in particular cases 
the Magistrate needed further guidance. He finds that he has the 
powers and he has the local jurisdiction, but can he exercise those 
powers only when the offence, tne offender, the consequences, 
etc., are all within his jurisdiction, or is it sufficient to give him 
jurisdiction that the offender is within his local jurisdiction 
or that the offence was committed within his local jurisdiction 
or that the consequences ensued within his local jurisdiction, 
etc. To guide him on this point it was necessary in . particular 
cases to insert words indicating the special condition necessary to 
the existence of his jurisdiction. Therefore,in particular cases, 
where doubt might atherwise arise, we have his powers limited by 
such qualification as “If any person within the jurisdiction ” or 


-“ Tf any person does so and so within the jurisdiction”. Similarly. 


without the addition of some such words it would not be possible 
to say in regard to the prevention of offences whether it was 
sufficient that the offender was within the jurisdiction or whether 
it was sufficient that the offence was expected to be committed 


` within the jurisdi¢tion, etc. Now let us see how the Legislature 


dealt with this question in sec. 108. The governing factor might 
be the place where the person was who disseminated seditious 
matter, or it might be the place where the dissemination oc- 
curred. The Legislature directed the Magistrate to be govern- 
ed by the consideration of the place where the person might 
be and not by the consideration where the dissemination took 
place. It therefore worded sec, 108 “there is within the limits 
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of his jurisdiction any person.” This rendered it beyond doubt 
that at any rate the person must be within the jurisdiction, 
and it was sufficient if he was within the jurisdiction. Why, then, 
in dealing with section 109, if the Legislature had meant the 
governing factor to be the fact that the person was or was not con- 
cealing himself within the jurisdiction, should it not have similarly 
said that “any person within the local limits" or “taking pre- 
cautions within the local limits” or “ precautions to conceal within 
the limits’. As the person and the act of concealing will be 
presumably in the same place the natural thing to have said, if 
that was the intention of the Legislature, would have been “ any 
person within the local limits.” Take again section 110. We 
similarly find “any person within the local limits.” I have not 
made any reference to section 107 because it is not possible to 
draw any conclusion therefrom and it will serve no useful purpose 
to lengthen this judgment by entering into a detailed ‘discussion 
of that section. The words in section 107 of 1882 were somewhat 
similar to the words in section 109 (a) of the present Code. 
But there the punctuation was different and the interpretation 
was different from either of those which are supported in the 
present case. To clear the matter the disturbing words were left 
out of the clause altogether and a complete new sub-section was 
enacted with special condittons. Lastly, I am unable to find any 
single case in which section 109 (æ) has received the interpreta- 
tion which the Crown would ask us to give it. In Sharif v. 
Emperor (*) the facts were as follows :— 


The police expected a gang of thieves to visit the city. A little 
before midnight 7 or 8 men were seen coming in from the jungle 
and were pursued. -They ran to a certain shop and a /arhé fight 
followed. Subsequently the accused was arrested at the shop 
with a /athd in his possession. Accused was an octroi chaprast. 
The order initiating the proceedings showed that 

“action was taken against the accused on the ground that they were 

habitual thieves and robbers and were, taking precautions to conceal their 

‘presence within the limits of the Magistrate’s jurisdiction.” 

The Magistrate (Trial Court) demanded security apparently under’ 
section 109 (4) because the accused could not “give a satisfactory 
account of himself.” The District Magistrate on appeal said that 
the accused f 
3 ‘ prowls about at night and is a companion of gcoundrels and that he bolts 
from the police and is armed with and uses a /athi." 
Chamier, J. held :— 2 
‘t The Magistrate seems to think that the words ‘give a satisfactory ac- 
count of himself’ ‘mean satisfy the Magistrate that he spends‘his time or 
at least his leisure hours in a satisfactory manner. I cannot agree® 


“There is no evidence that the applicant was taking precautions ¢o conceal 
(1) 8A. L.J. R., 1097 i 
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ms 


CRIMINAL ~  , his presence within the Magistrates jurtsdiction......00r... The applicant is 
va peon in the employ of the Municipality. His place of residence and occupa- 


192% . > on were well-known.’ “Whether there was ground for taking action 
7 KING- | - ` against the applicant under any other section, I cannot say. But it seems 
EMPEROR 7 to me that the proceedings taken under section 109, Criminal Procedure 
@ Code cannot be supported.” 


Ones ‘It seems clear that Chamier, J. held that where a person’s place 
of residence and occupation were well-known, it could hot be held 
Boys, J. that he “was taking precautions to conceal his presence within 
the Magistrate’s jurisdiction” although he might be prowling about 
at night with scoundrels armed with and using /athis. .The only 
inference from this is that section 109 (a) does not apply where 
the presence of the accused within the Magistrate’s jurisdic- 
tion was not being concealed. All the other elements were there 
—the lurking at night in company with scoundrels armed with 
lathis. 

In Keshu v. R. (`), a dealer whose presence and residence within 
ithe Magistrate's jurisdiction was well-known, was caught about 
midnight in a lane with two others who were in possession of a 
hous¢-breaking implement and gave a false explanation of his 
presence at the time and place in question. It was -held by 
Teunon, J. (with “some hesitation’) and Shamsul Huda, J., 
following Sharif Ahmad v. King-Pmperor (°) and Emperor v. 
Satish. Chandra (*) and Bhuja v. R. (*) that the case did not 
come within either clause (a) or clause (4) of section 109. Shams- 
ul Huda, J. added that in his opinion clause (a): “‘refers; to a con- 
tinuous act.” And further that : 

“clause (a) cannot apply to the case of a person brought under arrest, as 





the accused was, for it cannot be said of such a person that he zs- taking 
|. precautions to conceal his presence.” 

. With this second conclusion as to the consequence of the arrest 
of the accused I do not find myself in agreement and I do not find 
that it has been since accepted in any other case, and I do: not 
therefore think it necessary to discuss it further. The correctness 
-of the first conclusion is, of course, in-no way dependent on the 

- correctness of the second. 


_ In-Laltu.v. R. (°) referred to in the jiter Allahabad case, 
Emperor v.: Bhairon, PIGGOTT, J. said: 
“ I have ascertained that Laltu resides within the jurisdiction of aket 
‘ Magistrate before whom proceedings were taken. I do not think it is pos» 
sible to apply the provisions of section 109.” $ 
The reference by Piggott, J. to having ascertained that Laltu re- 
sided within the jurisdiction of the Joint Magistrate can have only 
one meaning in reference to clans (a) and his finding that section- 
<9 did, not apply. 


ms =. (1) 22 C. W. N., 163 (2) 8A. L.J. R., 1097 
(3) I.L. R., 39 Cal., 456 (4) [1872] karat Lal’s Crim. Reports, 3 
(s) 17 A. L. J. R., 891 
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- In Sheikh Piruv. R.(*) Mukerji, J. agreed with Shamsul Huda, CRIMINaG 
J. quoted above, that the act of concealment referred to was a 


continuous act such as “passing under a false name” (not merely iak 
giving a false name once but “passing” under a false name which. _ KING-- 
is quite a different thing), or “taking precautions to-conceal pre-. SAE EROR 
sence or identity at a place amounting to continuous „course. of. (D) 
conduct is what is meant by. this’clause.” . *PHUCHAL 
(2)BUDDHD, 


In Rambirich v. Emperor (°) Miller, C. J. held.that TA act- of aes 
concealment nced not necessarily be continuous, but there must Buys, Fa 
be facts” as , 

‘indicating a desire to hide the fact that the accused. is.present within the 

local limits of the Magistrate’s jurisdiction.” g 

The view -of, Miller, C. J. as regards continuity is not really. i in 
conflict with that of Shamsul Huda, J. and Mukerji, J. .for it is. 
clear that a:person may be arrested at the very beginning of what, 
if it had continued, would have been a continuous act. _It is not 
“necessary to prove that the act had been continuing for some. 
time. A person.might come inside the jurisdiction and be con- 
cealing himself and intend to continue concealing himself, and be 
caught at the. outset. The act of concealment is. nonetheless. 
a continuous act im the sense used by Shamsul Huda, J. and 
Mukerji, J. Itis quite different from the momentary or short- 
lived act of a person who d8es not mean to go on concealing his 
presence and is only doing so for the purposes of the particular 
house-breaking etc., on which he is then bent. r 


These- cases were followed by the cases Emperor v. Bhaivon 
and Emperor v. Himayatullah, already referred to. JI have‘ been‘ 
unable to find any case in which the contrary view has been taken.¢ 
I am, therefore, of opinion on the interpretation of the section 
standing by itself, on a consideration of the history of the section,‘ 
and after studying the scheme of the Act, that section 109 (a) ìs: z 
only applicable where the person is ‘concealing -“ his présence ’ 
within the jurisdiction,’ and I- find support for-that view in all? 
the cases that I have mentioned, and I can ‘find To case- to: the - 
conte? ` 5 , 


_ I woud inake it clear that I do not kold that the person ‘must. 
be a stranger to the jurisdiction. All that is necessary is.that, 
he should. be concealing “ his presence within the jurisdiction”. ! 
He may bea stranger who has come from outside and is hiding , 
himself , within the jurisdiction or he may. be a person whose , 
ordinary residence is within the jurisdiction but who is hiding . 
himself.elsewhere within that jurisdiction. This latter cAse-is illustra- 
ted in Emperor v. Satish Chandra(*). There a man whose ordinary _ 
residence was. well-known to be within ‘the ¿jurisdiction | had , 


1) 41 C.L, J., 142; 86 I. oc „666 `: ok ts oe 
(2) [1926] Patna Cases, 290; ‘97 I. Cs 648 A 
(3) "I-L. 'R., 39 Cal., 456 - as 


ton n ` 
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absconded because of a warrant out against him. He left the 
jurisdiction, but on the warrant being cancelled he returned, 
unknown to the authorities, and concealed himself in his resi- 
dential house, only going out at night. So far then there was 
a concealing of his “ presence within the jurisdiction ” and the 
case under section 109 (a) failed against him only because on 
the facts it was held that there was no proof that he was intend- 
ing to commit an offence. 

But in my view the matter does notend here. If it did so 
end it would mean that there was no means indicated by the 
Legislature for a Magistrate to deal with the case of a man 
whose ordinary residence and occupation within his jurisdiction 
were well-known and who had not left that residence or 
occupation but who was (¢.g.) temporarily out during the 
night -on a house-breaking expedition. If such an untoward 
result followed from holding that section 109 (æ) was not 
applicable, it would not be a ground for holding section 109 (a) 
applicable in face of other considerations, but it would be a 
ground for pausing and again reconsidering whether those con- 
siderations were really valid. But as I have said, in my view, 
the matter does not end with section 109 (a). ` The Government 
Advocate did not ask us to hold that the case could be brought 
within section 109 (4). He apparently accepted some dicisions on 
the interpretation of that second clause in which, it is suggested, 
the view was taken that it was applicable only to cases where 
the person could notr give a satisfactory account of himself 
“ generally”. Counsel for the defence naturally was prepared 
to accept that view and contended that his client could not 
be touched under either clause (a) or clause (6). I am my- 
self unable to agree that clause (4) is not applicable. Mention 
in: this connection has been made of two or three cases, but I 
do not think any of those cases support a refusal to apply 
clause (4) to the present facts. All that Chamier, J. did in 
Sharif v. Emperor(?) was to refuse to apply clause (2) to a case 
where the Magistrate seemed to think that clause (4) justified 
calling upon a person to satisfactorily account for his leisure time. 
Whether clause (4) applied or not to the particular facts was 
purely a question of fact in the particular case. Similarly 
Ghulam Jilani v. R.(?), to which I have been referred, dealt so 
far as clause (4) is concerned, purely with a question of fact, 
and similarly, so faras clause (6) was concerned, the case La/tu 


_v. R.(°). In Sheikh Piru v. R.(*), it was held that the accused 


who had been charged under clause (4) had in fact given a 
satisfactory account of himself. So far as Mukerji, J. seems in 
that case to have suggested that under clause (4) a person has 
“to account for his “ presence within the jurisdiction ” I am not 


(1) 8A. L. J. R., 1097 (2) 17 A. L. J. R., 432 
(3) 17 A. L. J. R., 891 (4) 41C. L. J., 142, 86 I. C., 666 


. 


` 
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able to see the jurisdiction for that gloss. The word, “there CRIMINAL 
is within such limits a person” are quite different to the 
wording of clause (æ), and repel rather than suggest the idea 
that, the person is in any way being called upon to account for KING 
his “presence within the jurisdiction ” except in so far as that 





1928 





may be part of the general evidence under clause (å). Se L AI 
None of these cases seems to me to carry any realand (2)BUDDHU 
considered suggestion of support to the proposition that “the wane 


present case does not come within clause (6). It is obviously a f 
true that clause (4) does not justify broadly calling upon any 

person to satisfactorily account for how he spends his leisure, 

but if there is definite evidence that he has been caught spending 

a portion of that leisure in a manner giving rise to grave 

. suspicion and can give no satisfactory account of the incident, 

I am unable to see why clause (4) should not apply. 


I can see no justification for limiting the plain, natural and 
unambiguous meaning of the word, “ cannot give a satisfactory 
account of himself”. If a house-holder catches a man in his 
garden in the middle of the night armed with a jemmy and that 
man cannot explain what he was doing at that hour of the 
night armed with a jemmy in somebody else’s garden, surely 
it,is not using languagg in any other than its simple straight- 
forward sense to say that “ he cannot give a satisfactory account 
of\ himself ”. Those words do not refer to his domestic relations 
or, his normal daylight orthodox occupations, but require him to 
give a satisfactory account of himself in relation to the circum- 
stances which led up to his being called upon for an explanation. 
Can a man: possibly be said to do otherwise than fail in giving 
a sétisfactory account of himself who has to say: 

“I admit I was caught at night in the garden of so and so’s house armed 

with a jemmy; 1 decline to explain what I was doing there,’’ (or he 

ives a futile explanation) ‘‘ but in the day time I am a most respected 
member of society. ” 

I would, therefore, hold that the facts found would fully 
justify us calling upon the person to furnish security under 
section 10g (4) and that such security might have been called 
for from Phuchai and Buddhu. 


Bejore concluding I would refer to one further argument 
which \may properly be adduced in support of the conclusion 
at which ‘I have arrived. It was remarked by one of the 
membeis of this Bench at the hearing that one would expect 
to find \the Magistrate able to take security in cases where the 
police officer had been empowered to arrest under sections 54 
or 55. M would prefer to,state the proposition similarly but 
more widely and, if I may say so, more accurately. One wé@uld 
expect to, find that where a police officer has been empowered 
to arrest ‘under sections 54 or 55, the Code would make 

160 f 
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provision for the trial and punishment of the person for a sub- 
stantive offence where the circumstances indicatéd that a sub- 
stantive offence had been committed, and that where the 
circumstances under which the arrest took place only indicated 
the intention to commit an offence, one would expect to find 
éhe Code providing for the. Magistrate being able to take security. 
Now we are not immediately concerned with cases where the 
accused has been arrested on the ground that the circumstances 
indicated that he had committed an offence. So we may state the 
proposition simply thus, that we should expect to find that, where 
the circumstances under which the accused had been arrested, 
suggested that the person had been intending to commit an offence 
the Code would provide for the’ Magistrate taking security. 
With the proposition so stated I entirely, of course, agree. It 
would be futile to give the police officer power to arrest if no 
further action could be taken. Section 54, sub-section (1), 
clause “Secondly” and section 55, sub-section (1), clauses (a), 
(4) and (c) deal with circumstances where security for the 
prevention of an offence is desirable, and in regard to which we 
should expect to find complementary power in the Magistrate 
to take security. . : 
In accordance with this expectation where a person has been 
arrested under section 55 (1) (æ) by a police officer while con- 
cealing his ‘‘ presence within the limits of the police-station,” 
we find the complementary power in the Magistrate under 
section 109 (æ). It is, of course, apparent on the face of 
it that the local limits of the Magistrate’s jurisdiction are wider 
than those of the police station (as the local jurisdiction of the 
District Magistrate is wider than that of a Sub-Divisional 
Magistrate) ; and the proposition is true that though a man 
may not be concealing his “presence within the limits of the police 
station,” it does not follow that he is not concealing his 
“presence within the limits of the Magistrate’s jurisdicticn ”. 
But the contrary proposition is not true. If a man is concealing 
his “ presenca within the limits of the police station,” it does 
necessarily follow that he is concealing “his presence within 
the larger area, the ‘‘ Magistrate’s jurisdiction ”. To state the 
case as it is suggested the accused might state it to the 
Magistrate :— 
“I, ordinarily, and you knew it, resided within your jurisdictior though 
not within the limits of that ¢haeza. I may have been lawfully arrested. 
But you knew, I ordinarily resided within your jurisdiction and ycu there- 
fore cannot take security under section 109 (a).’’ 
There is an obvious fallacy in that it assumes that becaase the 
Magistrate knew-the ordinary residence of the person he continued 
to know all along where the person was. The obvious answer is 
that as soon as the person left his ordinary place of residence and 
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began to canceal his whereabouts, the Magistrate could not in CRIMINAL 
fact know where he was, and. concealing his “ presence within 1928 


the jurisdiction of the Magistrate ” had begun. — 
KING- 


Similarly where a person is arrested under circumstances EMPEROR 
coming within section 55 (1) (4) security can be taken from v. 
him under section 109 (6). : Pee 

Similarly where a person is arrested’ under circumstances (2)BUDDHU 
coming within section 55 (1) (e) security can be taken from goys, J. 
him under section 110. 


There is no provision in sections 54 and 55 for arrest corres- 
ponding to the provisions for security under section 108, but 
that does not affect our argument. 


The only remaining clause that we have to consider is section 
54 (1) “Secondly”. A police officer may arrest “ any person 
having in his possession without lawful excuse, the durden of 
proving which excuse shall lie on such person, any implement of 
house-breaking’. Now here no element of attempted conceal- 
ment is necessary to justify the arrest and therefore the com- 
plementary power of the Magistrate cannot be found in section 
‘109 (æ). Unless it is to be found in section 109 (a) lam 
unable to find any other section applicable. Here is, therefore, 
an additional argument in support of giving to the words “ cannot 
give a satisfactory account of himself” their plain meaning and 
not by judicial decision narrowing their clear wide scope. The 
person arrested under section 54 (1) “Secondly” has thrown on 
him the burden of proving his excuse for possession the im- 
plement of house-breaking. That is, in my view, covered by 
demanding that the person should give a satisfactory account 
of himself. If it is not covered by that, it is not, so far as I can 
find, covered by anything. 


Finally I would add that if there is any doubt as to the 
meaning of the interpretation of section 109 (2), and at best 
the meaning is admitted on all hands to bę open to doubt, ıt is 
surely desirable to treat the present case as coming wjthin section 
109 (0), if it is at least clear that it does come within that clause.” 

As to the order which we should pass I think that ordinarily 
the order should be either,as the whole case has been gone into, 
a direction to the Magistrate to take security under section 109 
(4), or, if that be considered necessary, a direction to the Magis- 
trate to issue a fresh summons to the accused under section 109 
(4). But we are informed that the accused persons have already 
been in jail, for a considerable period, and I do not think that 
we should now order security to be taken, but should limit 

_ ourselves to giving a directiofi to the Magistrate that in the 
circumstances which he had before him notice should be issued, 
and if the evidence justified it, security be taken under section - 


109 (4). 
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BANERJ!I, J.—I see no reason to change the opinion I ex- 
pressed in King-Emperor v. Himayatulla regarding the inter- © 
pretation of section 109, Criminal Procedure Code. I would 
dismiss this revision, 


KENDALL, J.—I agree with Mr. Justice Boys that the pro- 
visions of clause (4) of section 109 of the Criminal Procedure 
Code will cover the present case. I need not add anything to 
his remarks orto the reasons which he gives for holding that 
this clause is applicable. The case, however, was argued before 
us as one under clause (æ) of that section, and I regret that I 
am not able to follow him throughout in his judgment when it 
deals with that part of the case. 


Two interpretations have been put on clause (a). Without 
undue repetition I may say that according to one interpretation 
the clause means that security may be taken from any person who 
is taking ‘precautions within the local limits of the. Magistrate’s 
jurisdiction to conceal Aimself. ` According to the other inter- 
pretation, security can only be taken if the person is taking 
precautions to conceal the fact that he is present within the local 
limits of the Magistrate’s jurisdiction. In either case, of course, 
there must be circumstances to show that the person is taking 
precautions to conceal himself with, a view to committing an 
offence. 


The wider interpretation has generaily been applied in Magis- 
trates’ courts, but it is clear that there is much more authority 
in the judgments of this Court for the narrower interpretation, 
namely, that the clause means that the person must be taking 
precautions to conceal the fact that he is present within the 
local limits of the Magistrate’s jurisdiction. _ 


There are, in my opinion, however, reasons for accepting the 
broader interpretation. It may, of course, be said that the 
clause has not been happily worded, and that if the Legislature 
had intended the words used to mean “is taking precautions 
within the local limits of such Magistrate’s jurisdiction to conceal 


. himself,” those specific words would have been used. But it 


may be argued with equal force that if it had intended the words 
to mean “ taking precautions to conceal the fact that he is pre- 
sent within the local limits of such Magistrate’s jurisdiction,” there 
is no reason why these words should not have found a place in 
the Act. Either interpretation may be put on the words them- 
selves as they stand, as is proved from the fact that this Bench 
is divided in opinion as to which is the more natural interpreta- 
tion of the words. i 


The conduct of the person will be the same in either case. 
tle will bé -taking precautions to conceal Atmself, whether he is- 
doing so with the more subtle intention of concealing the fact 
that he is present within the Magistrate’s jurisdiction or not. 
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What is to be the ratio decidendi? If the person concerned 
were asked whether he had been “ concealing his presence within 
the jurisdiction” or whether he had merely been “ concealing 
himself ” it is unlikely that he would be able to give an intelligible 
reply, and the Magistrate would have to look to the attendant 
circumstances for an answer. It is argued that if the person's 
residence and occupation are well-known to the Magistrate he 
cannot be held to be “ taking precautions to conceal the fact that 
he is present within the jurisdiction” even if he is hiding in a 
grove at night with a number of other suspicious characters in 
circumstances that point clearly to an intended burglary ; and 
that in this case clause (æ) cannot be used. If this be so, it is 
only a stranger to the Magistrate’s jurisdiction who can be dealt 
with under clause (æ). Now under clause (æ) of section 55 of 
the Criminal Procedure Code an officer in charge of a police 
station may cause to be arrested “any person found taking 
precautions to conceal his presence within the limits of such 
station” if there is reason to believe that he is doing so with a 
view to committing a cognizable offence. I think that there 
can be no doubt that the words “ taking precautions to conceal 
his presence with the limits” must have the same meaning as 
they have in section 109,and that the two sections are com- 
plementary to each other. If, jowever, the narrower interpreta- 
tion of clause (a) of section 109 be assumed for the moment to 
be correct, we are, I think, faced with a practical difficulty. For 
instance, if A and B are two persons living respectively in hana 
Alpha and Beta, and their occupations and residences are well- 
known within their own ¢hanas; and if A goes into ¿kana Beta 
and there conceals himself, and B goes into thana Alpha and 
there conceals himself in suspicious circumstances ; then according 
to the interpretation we have assumed for the moment, the officer 
in charge of thana Alpha may. and in fact should arrest B, and 
the officer in charge of hana Beta should arrest A and take 
them before the Sub-Divisional Officer. That Magistrate, how- 
ever, will not be able to deal with either of them under clause 
(a) of section 109 because they both have residences and occu- 
pations within his jurisdiction. In other words, conduct that 
renders a man liable to arrest by the “thanadar’’ under section 
55 of the Criminal Procedure Code becomes blameless under 
section 109 in the eyes of the Magistrate. I do not believe that 
such an anomalous, indeed absurd, result can have been intended 
by the Legislature. Nor do I think that the difficulty can be 
met by arguing that as soon as the person concerned leaves his 
ordinary place of residence and begins to conceal himself, “ con- 
cealing his presence within the jurisdiction of the Magistrate ” 
begins. g 


So far as the Magistrate’s jurisdiction is concerned it makes no 
difference whether the person crosses the boundary into another 
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thana, or merely hides in a grove near his own village. If in the 
one case he is concealing his presence within the jurisdiction of 
the Magistrate, he is doing the same thing in the other case too; 
and the distinction between “concealing his presence within the 
jurisdiction of the Magistrate” and “concealing himself” disap- 
pears or at any rate is too subtle to be of any practical value. — 


One other case has been suggested which would be covered 
by clause (a) if the narrower interpretation were to be accepted, 
viz: that of a man who is well-known within the jurisdiction of 
the Magistrate, who leaves it openly, and then returns secretly 
and proceeds to conceal his presence there. The facts that he 
openly proclaimed his departure, that he did actually depart, and 
that he secretly returned, might no doubt be considered to be a 
series of precautions taken to conceal the fact of his presence 
within the jurisdiction. But such a case would be very 
exceptional and it might forcibly be argued that the precautions 
were not all taken “within the jurisdiction of the Magistrate’’ in 
that they involved leaving that jurisdiction. I cannot persuade 
myself that clause (æ) was intended to cover this exceptional 
case, and that it does not cover the case cf a man whose residence 
and occupation are well-known, but who takes precautions to 
conceal himself with a view to committing an offence. I would 
therefore accept the revision. . 


WEIR, J.—The following are the facts of this case :— 


The station officer of Rohanya received information on the 30th 
December, 1926 that a number of persons were hiding themselves 
near the abadi of village Dewatpur, “in order to commit some 
offence.” The station officer thereupon sent five constables to 
arrest-those persons. The constables found the two respondents 
along-with others ina mango grove near Dewatpur village at 
about 12 0’clock at night at the time when, according to one 
witness, the moon had risen. The men who were in the grove 
fled, and all except the two respondents got away. When the 
respondents were captured each of-them hada sæġari (a house- - 
breaking implement) and a /athi. They at first gave false names 
and addresses to the police who arrested them but, when brought 
to Rohanya police station, they gave their correct names and 
addresses. They both live within the limits of police station 
Mirza Murad, which is contiguous to police station Rohanya, 
both the stations being within the limits of the jurisdiction of the 
Magistrate before whom they were brought. The Magistrate 
held that they had been concealing their presence with a 
view to committing a crime and had been doing so within the 
local limits of his jurisdiction. , He accordingly made an order 
under section 109 (æ) of the Code of Criminal Procedure, 
requiring them to give security for good behaviour; but his 
decision was reversed by the Sessions Judge of Benares, who 
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followed two decisions of this Court, namely, K.-Z. v. Bhatron (?) 
and K.-E. v. Himayatullah(?). The question which we have 
to decide depends on the interpretation of section 109 (æ) of the 
Code of Criminal Procedure. That section provides that a 
Magistrate of the first class may require any person to show cause 
why he should not be ordered to give security for good behaviour 
if the Magistrate received information that that person 
“is taking precautions to conceal his presence within the local limits of 
such Magistrate’s jurisdiction, and that thereis reason to believe that 
such person is taking such precautions with a view to committing any 
offence.” f 
. In the two decisions which I have cited it was held that the 
words, “within the local limits of such Magistrate’s jurisdiction” 
are an adjectival phrase qualifying the word, presence, so that 
the section would not apply to any person who attempted to 
conceal his presence at any particular spot within the local limits 
of the Magistrate’s jurisdiction, unless he was attempting to 
conceal himself in order that the local authorities should not be 
aware whether he was within or without the local limits, z.¢., was 
endeavouring to prevent the local authorities from being aware 
of the fact that he was anywhere within the local limits of the 
jurisdiction. The Government Advocate asks us to place another 
interpretation upon the words, “ within the local limits of such 
Magistrate’s jurisdiction”, namely, that they do not qualify the 
noun, presence, but indicate the locality within which the act of 
attempted concealment must have taken place, in order to give 
the Magistrate jurisdiction to deal with the case. 


Two arguments have been advanced on behalf of the respond- 
ents. First, that the words “is taking precautions to conceal 
etc.” indicate a continuous course ‘of action and not merely 
one isolated act of attempted concealment. In support of this 
view two authorities have been quoted tous. In the first of 
these, Reshu Kaviraj v. K.-E.(°) it was held by Shamsul Huda, 
J. that section 109 (a) 

"refers to a continuous act and does not, therefore, apply toa cast.. E 
where there is a momentary effort at concealment to avoid detection and 
arrest,” ' 


and also that 
‘clause (a) cannot apply to the case ofa person brought under arrest” 
(as the accused in that case was) “forit cannot be said of such a person 
that he-ss taking precaution to concal his presence.’’ 

The other Judge who heard the case, Teunon, J., said that he 
had “with some hesitation” arrived at the conclusion that the 
facts did not bring the case within the provisions of section 109 
of the Code. The facts were that at midnight the petitioner and 


(1) I.L. R., 49 All., 240. (2) 25 A. L. J. R., 679- 
(3) 22 Ç. W. N., 163. 
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two other persons were in a lane in the town with housc-breaking | 
implements ; that when the petitioner was seen by the police he 
ran away and when arrested remained silent. The same opinion 
was expressed by another Bench of the Calcutta High Court in 
Piru v. K-E.(+). The facts of that case were in some respects 
similar to those last mentioned. The appellant was loitering on 
Strand Road at 3 a. m. and endeavoured fo hide himself when he 
saw a constable coming. There was no evidence to suggest that 
he was hiding, or attempting to hide, at the time when the 
constable first saw him, or that he was doing so with a view to 
committing any crime, and_therefore his case was clearly outside 
section 109 (a) ; but Mukerji, J., one of the two members of the 
Bench which heard the appeal, said : 
“T also agree in the view expressed by Shamsul Huda, J., in the-case 
of Keshu Kaviraj v-K.-E. that clause (æ) of section rog refers to a 
continuous act and does not apply to a case where there is a momentary 
effort at concealment to avoid detection or arrest. In my opinion, 
passing under a false name of taking precaution to conceal one’s presence 
or identity at a place amounting to a continuous course of conduct is 
what is meant by the clause. Moreover, such precautions for the purpose 
of concealment must be taken with a view to committing an offence.” 


If a man merely hides himself in order to avoid arrest, I think 
that the case does not come within the scope of clause (æ) ; but 
it seems to me that,in the two cases which I have cited, 
too much stress was laid on the use of the present tense in 
section 109 and on the necessity of establishing semething in 
the nature of a continuous course of conduct before any person 
can be brought within the purview of clause (4). Under section 
sg (a) a Sub-inspector may arrest without a warrant any person 
“found taking precautions to conceal his presence within the 
limits of his station”; so that a man who is brought before a 
Magistrate may have been arrested in consequence of having taken 
such precautions, and Ido notsee why the jurisdiction of the 
Magistrate shold be ousted by the fact that the man has been 
arrested, especially as section 114 read along with section 112 
of the Code clearly shows that a Magistrate may take action- 
under section 109 against a person who is “in custody”, because 
he is empowered by section 114 to issue “a warrant directing 
the officer in whose custody the person concerned is, to bring 
him before the Court.” 


As to the question whether the concealment must be 
continuous, I think that if it is begun and kept up with the 
object of committing a crime, it comes within the ambit of clause 
(a). Aman may concealhis presence in various ways. He 
may endeavour to hide himself from sight, so that his 
presence cannot be perceived at all, or he may endeavour to 

(1) 41 C.L. J., 142. 
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concéal his identity either by adopting a disguise or by giving a 
false name ; and, if he does this, not merely in order to avoid 
arrest, but with a view to being able to carry outa plan to 
commit a crime, I think it could be said of such a person that he 
was “taking precautions with a view to committing an offence.” 


If the attempted deception is part of a scheme or plan, I do not,” 
see how the length of time which elapses before the concealment ( 


is discovered, can be material. In the view which I take, it is 
not the length of time during which the concealment lasts, but 
the object which prompts the concealment, that determines 
whether the cancealment is or is not such as to Come within the 
purview of section 109 (a). 


I now turn to consider the point on which the arguments ad- 
dressed to us chiefly centred, namely, whether the words “ within 
the local limits of such Magistrate’s jurisdiction,” qualify the 
noun, “ presence,” so as to restrict clause (æ) of the section to 
what I may call, tor the sake of brevity, a “ within-the-local-limits” 
presence, or whether they indicate the place where the conceal- 
ment must take place in order to give the Magistrate jurisdiction. 
If sub-section (æ), instead of using the words, “ to conceal his 
presence,” had used a synonym, such as, “to hide himself,” 
there could be no doubt that the words, “ within the local limits, ” 
would refer to the verb. But since the signification of the words 
“to hide’? would not be wide enough to cover all possible ways 
in which a man might seek to prevent the police ora Magistrate 
‘from being aware that he was in the neighbourhood or at a parti- 
cular place, I think that the words, “ to conceal his presence”, 
were used to cover all the methods of concealment which I have 
indicated above; because, in my view, the word “presence” in 
clause (a) connotes two things, actual bodily presence and 
indentity, so that a man who adopts a disguise or gives a false 
name or makes arrangements to cause people to believe that he is 
somewhere. where he is not, attempts to conceal his presence just 
as much as if he hides in a cellar, where nobody can possibly see 
him. It was said in the two cases decided by this Court, and 
which I have already cited, that, if the words, “ within the local 
limits,” are attached to the verb, they are unnecessary, because 
a Magistrate can only exercise his powers within the local limits 
of his jurisdiction. To this, I think, two answers may be given. 
First, that if the words are otiose, then clause (4) of section 109 
shows that the legislature was quite capable of using the words 
otiosely and ex-abundanti cautela, because they would not be 
required in clause (å) any more than in clause (æ); but I do not 
agree that the words are unnecessary. They are used in sections 
107, 108 and 110, all of whiclwsections are 7 part materia with 
the section. which I am considering, and I think that they afe 
necessary for the purpose of showing which of two magistrates 
should have jurisdiction in cases which might quite easily occur. 
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Thus, if a man hid himself within one jurisdiction with a view to 
committing a crime in another, it might be a question which of 
the two Magistrates could take action against him. It has been 
said that the words, “ within the local limits,” taken in their 
context in this section, naturally accompany and qualify the noun 
presence, and indicate what I have called a “ within-the-local-limits- 
of-the-jurisdiction ” presence. If this were so, the similar words 
in section 55 (@) ought to be given the same meaning, and the 
Criminal Procedure Code would thus deal with three classes of 
presences each fitting, as it were, inside the other, like those sets 
of boxes which are sold by vendors of toys in India, namely, a 
“within-the-Magistrate’s jurisdiction ” presence, and then, inside, 
that, a “ within-the-police-stationimits”’ presence, and then inside 
that again, actual presence upon some particular spot. The 
result of this would be to introduce a kind of sliding scale of 
presences, discriminating in favour of the local dadmash, I think 
that clause (a) applies-equally to all persons who by attempting 
to conceal their presence with a view to committing an offence, 
have shown that they are a danger to any member or members of 
the public. I do not, however, attempt to disguise from myself 
the fact that, on account of their place in the section, the words, 
“ within the local limits ,” are susceptible of either of the two. 
interpretations which I have indicatedgand that, if the ambiguity 
had been present to the mind of the legislature when the Act was 
passed, the legislature could have chosen some other expression 
which would have indicated its meaning more clearly. Thus, if a 
“ within-the -local-limits ”? ._presence had been intended, it would 
have been _ unnecessary to use the word, presence, at all: the 
obvious expression to use would have been, “conceal the fact 
that he is within the local limits ” or “ conceal the fact that he is 
anywhere within the local limits,” whereas if the second meaning, 
which, as I have said, I believe to be the correct interpretation, 
had been intended, it would have been better to have said, 
“taking precautions within the local limits of such Magistrate's 
jurisdiction to conceabhis presence.” I believe that the latter 
is the correet interpretation both for the reasons which I have 
already given, and for this additional, and, to my mind, cogent 
reason that it gives to the words, nt within the local . limits, ”' the 
same meaning as they have in section 109 (æ) namely, that of 
an adverbial phrase denoting place—the place where an act is done 
—instead of giving them an adjectival meaning qualifying the noun, 
presence, in such a way as to make the section work unevenly in 
the case of persons who are equally to blame and equally danger- 
ous to the community. 
_ I now turn to consider certain decisions of Judges of this 
Court which are said to support the’view taken in the two cases 
which I have already cited, namely, K-E. v. Bhairon (*) and ÉE. 
G) I. L. L. R., 49 All., 240 
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v. Himayatullah ('). The first of these cases is Sharif Ahmad v. 
K-E. (?).In that case Chamier, J. held that a Municipal chaprasd, 
who was alleged “ to prowl about at night and be a companion 
of scoundrels and to bold from the police and go about armed, ” 
could not be required to give security under section 109 (6) as 
being unable to give'a satisfactory account of himself. Chamiew, 
J. said : i 

“ The Magistrate seems to think that the words, give a satisfactory 
account of himself, mean, satisfy the Magistrate that he’spends his time 
or at least his leisure hours in a satisfactory manner. I cannot agree.” 
The facts were that six or seven men were seen coming in 

from the’ jungle. They were pursued and ran to a shop where 
some /athi blows were exchanged. Sharif Ahmad and some 
others were subsequently arrested at the shop. No doubt 
Chamier, J. said that there was no evidence that the accused 
“was taking precautions to conceal his presence within the 
Magistrate’s jurisdiction ”; but that would have been true on 
either of the interpretations of the section. The next case is 
Ghulam Jilani v. K.-E. (*) decided by Tudball, J. In that case 
the appellants and two other persons were met by the police on 
the road between Meerut city and the railway station. The 
police had been informed that a raid upon the town was contem- 
plated by men of bad character, and had made preparations to 
counteract it. On being arrested, the appellants gave their 
names, and it turned out that they were well-to-do and respect- 
able residents of Delhi. , The evidence against them was that 
somewhere close to: the place where the police met them, a 
burglar’s jemmy was found lying on the ground. Iñ delivering 
judgment Tudball, J. said. / 

“The persons contemplated in the section,” i. e., section 109, “‘ are 
persons taking precautions to conceal their presence within the local 
limits of the Magistrate’s jurisdiction, or person who have no ostensible 
means of subsistence and who cannot give a satisfactory account of them- 
selves, ”? ‘ 

In King-Emperor v. Bhairon this passage fromethe judgment 
of Tudball, J. is quoted, and it is observed that although the 
learned Judge was only quoting the ipséssima verba of the sec- 
tion, yet, read in the context in which that quotation occurs, it 
appears that he dwelt upon the scope and ambit of the section in 
the sense which we are satisfied that it bears. I think that the 
context in the judgment of Tudball, J. shows that he was not 
thinking about the effct of the section as interpreted in K.-Z. v. 
Bhairon at all, because the very next words in his judgment are, 

“ the present applicants clearly do not come within clause (a) as it was 

not alleged that they were taking precautions to conceal their preseace 

with a view to committing an offence.” 

(1) 25 A. L. J. R., 679 (2) 8A. L. J. R., 1097 

(3) 17 A. L. J. R., 432 
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So little was Tudball, J. thinking of a “within-the-local-limit” 
presence, that in paraphrasing clause (æ), he makes no mention 
of the words, “within the local limits.” The last decision is 
Laltu v. K-E.(*). The judgment in it is very brief and the 
facts are stated very shortly. Piggott, J. says: 

ş “ the applicant was arrested by certain police officers along with a number 
of other persons in a lane in the city of rae, under what were une 
doubtedly suspicious circumstances.” 

He points out that the Magistrate of Cawnpore called on the 

applicant to give security because he had not given a true expla- 

nation of his presence on the night in question at the spot where 
the police arrested him. The learned Judge then says: 


‘ Ihave ascertained that Laltu resides within the jurisdiction of the 
Joint Magistrate before whom proceedings were taken.” 


and adds 


“ Ido not think it possible to apply the provisions of section 109 of the 

Criminal Procedure Code to the state of facts set forth above.” 
If that very careful Judge had meant that even if Laltu had 
been found in hiding with house-breaking instruments, the fact 
that he resided within the jurisdiction of the Joint Magistrate 
would have been a complete excuse. Provided that his residence 
was known then, I think he would have said so. But the case was 
really one under clause (4) of section 109 and all that Piggott, J. 
decided was that, on the principle laid down by Chamier, J., in 
the .case to which I have referred, it could not be said of Laltu 
that he could not give a satisfactory account of himself within the 
meaning of section 109, clause (4) of the Criminal Procedure 
Code. 


A case which was not cited before us in argument, but which 
was referred to in one of the decisions of the Calcutta High 
Court with which I have already dealt, is that of Satish Chandra 
Sircay v. K-E.(?). In that case the applicant who appears 
to have been connected with an anarchist agitation and a con- 
piracy to commit dacoity, had returned to his father’s home in 

Icutta on the 9th August, 1911. On the r2th August it was 
reported that he was concealing himself to avoid observation, and 
he was ordered to give security under section 109. The facts 
which were proved ‘agains: him were, that he secluded himself 
in the day time, and went out at night for exercise. The learned 
Judges- who decided the case said that the prosecution had not 
made out that the applicant was taking any particular steps to 
conceal himself ifor the purpose of committing any offence, and, 
on revision, they set aside the order against him, remarking that 
thg whole of clause (a) must be read together, and the object of 
the concealment must be with a view to committing some offence. 

(1) 17A. L JR, 891 - (2) I. L. R., 39 Cal., 456 
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They do not appear to have discussed, or even to have thought 
of, the distinction between a presence within the jurisdiction, 
and presence at a particular place. | 


I now turn to the facts of the case before us. The two res- 
pondents were obviously concealing their presence, not specially 
with the object of preventing the police from detecting them, but 
in order to escape observation by anybody, until an opportunity 
should occur for committing some crime of the nature of house- 
breaking. The fact that they were armed with /athis and had 
house-breaking implements with them shows that they were con- 
cealing themselves with the object of committing a crime. I 
think that they came within the scope of section 109 (æ) and 
that the learned Magistrate’s decision was right. 


After I had written my judgment I had the advantage of read- 
ing that of Boys, J. Ido not dissent from the view taken by him 
of the effect of clause (4) of section 109 ; but, as the present case 
was argued on ‘clause (4), and as I am satisfied that the latter 
clause applied, I prefer to base my judgment upon it.- 


By THE COuRT (Boys and BANERJI, JJ., déssenting).— 
The order of the Sessions Judge of June 4th, 1927, allowing the 
appeal and discharging the sureties on the ground that section 
109 (æ) did not apply to the facts of the case was wrong. Sec- 
tion 109 (æ) did apply to the facts of the case. It is, however, 
unnecessary to pass any further order in view of the fact that the 
period of one year for which the Magistrate ordered the accused to 
furnish security has now elapsed, and there is nothing to indicate 
that the accused have given any further cause in the interval for 
calling upon them to furnish security. To this extent the appli- 
cation in revision is allowed. 


HIGH COURT 


MUNNA TEWARI AND OTHERS (Applicants) 
VErSUS . 
CHANDRABALI AND OTHERS (Opposite-parties)* 


Criminal Procedure Code, sechon 137—Order absolute passed by 
Magistrate—When unjustified—Bona fide claim to a private right 
—Proper order, under section 139A. ` 


Where the applicant’s party laid a bona fide claim to a privaté 
right to raise a bandh for the preservation of water to irrigate 
their own fields and although a suit for damages was being pre- 
pared by the other party for the injury caused to them by the 
erection of the bandh, the tying Magistrate passed an order 
absolute under section 137 of the Code, Aeld, that the dispute 
being one of a dona fide claim to a private right, the proper 

* Crim. Rev. No. 275 ot 1928 
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order for the Magistrate to pass was one under section 139A to 
` stay proceedings until the matter of the existence of such right 
had been decided by a competent, civil court. 

Abdul Wahid Khan v. Abdullah Khan, 21 A. L. J. R., 529 
and Manipur Dey v. Bidhu Bhusan Sarkar, I. L. R., 42 Cal., 
188, followed. 

Bharosa v. King-Emperor, 9 A. L. J. R., 355; Re Maharana 

. Shrt Jaswatsangji. Fatahsangji, I. L. R., 22 Bom, 988 and 
Jagannath Sahu v. Parmeshwar Narain, 12 A. L. J. R., 248, 
referred to. : 

CRIMINAL REVISION from an order of BABU KASHI PRASAD, 

Additional Sessions Judge of Basti. 


Syed Muhammad Husain, for the applicants. 
Iqbal Ahmad, for the opposite-parties. 
The following judgment was delivered by 


DALAL, J.—This is an application for revision from an order 
passed bya Magistrate in the Basti district under section 137 of 
the Code of Criminal Procedure directing that a certain bandh 
(a wall to prevent the flow of water) be removed. The court 
adopted the correct procedure by issuing a notice against the 
applicants to remove the ændk within a certain time specified in 
the order, or to appear and show @ause against the same. When 
the applicants appeared, they denied the existence of any public 
right in the opposite-party under section 139A. The Magistrate 
thereupon recorded evidence. There was considerable reliable 
evidence in support of the denial of the right being a public right 
The Magistrate, however, found that there was no such evidence 
and proceeded as laid down in section 137 of the Code of Criminal 
Procedure. The applicants Munna Tewari and others have, 
therefore, come in revision to this Court, because the Magistrate 
finally made the orders under section 133 absolute under section 
137 of the Code of Criminal Procedure. For the sake of con- 
venience the persons who desired the removal of the dandhk may 
be called Chantrabali’s party, and the persons who built the 
bandh thay bé called Munna’s party. There isa very large jhi/ 
(expanse of water) on Chandrabali’s side in village Tal Bharanch 
alias Bakhra jil. This village is on a higher level than the 
village of Ghurapali which belongs to Munna and others. The 
water flows down from the 7477 by a channel to the river Rapti 
from village Tal Bharanch and village Ghurapali which adjoins 
Tal Bharanch. Subsequently the water passes through several 
villages before it reaches the river Rapti. During the rains there 
is an expanse of water right up from the /Aé/ to the Rapti, but in 
the dry season the water has tọ be prevented from flowing away, 
and Chandrabali’s party have by litigation acquired a right to 
build a Gandh to preserve the water of the j#7/ during the dry 
season. Munna’s party of the Ghurapali village did the same dur- 
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ing the spring and collected water for their use in their village. In 
the winter and spring this year there had been rain, so this stoppage 
of water threw the water back on to the village of Chandrabali, 
and it is alleged thatit caused damage there. Chandrabali’s party 
claimed that Munna had no right to build the bandh which he did 
to stop the water flowing on to the river Rapti, and that Chandra- 
bali and his party have a right to prevent all the villages between 
their village and the Rapti from building a daxdh, and thereby 
preventing the flow of water from Chandrabali’s 7h2z/ to the Rapti, 
when Chandrabali has surplus water. This very statement of 
the case will show that Chandrabali claimed a private right, and 
not a public one. Both the subordinate courts have relied on a 
single Judge case of this Court, Bharosa v. King-Emperor(*), in 
holding that the right claimed by Chandrabali was a public right, 
because it affected a very large number of people. In that case, 
however, the- learned Judge observed that the case was on the 
border line. He made reference to section 268 of the Indian 
Penal Code in which a public nuisance is defined as an act, or an 
illegal omission which causes any.common injury, danger or nui- 
sance, to the public, or to the people in general who dwell or 
occupy property in the vicinity. The injury must be to the people 
in general, and not to particular people such as cultivators. In 
the present case the injury is net caused to people in general, 
whether they be cultivators or artisans, but only to a certain 
class of people who are agriculturists in the village of Chandra- 
bali. As pointed out by a Bench of two Judges in ve Maharana 
Shri Jaswaisansji Fatesangjt (°) by the Bombay High Court 
not only the way, river or channel, where an unlawful obstruction 
is made, must be one of public use, but also the obstruction 
must be of that public use. In the present case the channel 
is not a public river, but one passing through particular villages 
and of which the water is used by the agriculturists on both 
banks thereof. The obstruction in any way cannot be considered 
public, because only the villagers of Chandrabali's village allege 
that they were injured thereby, and there is no cémplaint by the 
general public. In a case similar to the present a Bench °of this 
Court considered the law on the subject in some detail, and 
came to the conclusion that a field which is on a lower level 
than the adjoining fields and over which the surplus water of 
these adjoining fields used to flow into a tank, even if it be des- 
cribed as a channel, is not such a channel as had been or could 
lawfully be used by the public, and action cannot be taken under 
section 133 of the Code of Criminal Procedure for the removal of 
any unlawful obstruction from it. Jagannath Sahu v. Parmeshwar 
Narain (*). Ina Bench tuling, Abgul Wahid Khan v. Abdullah 
Khan(*), the majority of Judges out of three were of opinion 
(1) [t911] 9 A. L. J. R, 355 (2) I. L. R., 22 Bom., 988 
(3) [r914] 12 A. L. J. R., 248 (4) [1923] 21 A. L. J. R., 529 
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that the Magistrate has jurisdiction to take action under section 
133 of the Code of Criminal Procedure even where a bona fide 
claim of right is raised by the defendant, but when the question 
whether the right rested in the public is seriously disputed, and 
its decision becomes a difficult matter of mixed fact and law, the 
proper procedure fora Magistrate to employ would be under 
section 139A (2) to stay proceedings until the matter of the 
existence of such right has been decided by a competent civil 
court. Ina case before mein OudhI drew the attention of 
Magistrates to the observations of Mr. Justice Daniels in another 
case that the existence of a genuine dispute as to title suitable 
for decision by the civil court is a sufficient ground for not mak- 
ing an order absolute under section 137 of the Code of Criminal 
Procedure. Bhégwan Das v. Emperor(*). 


It may be noticed that the provisions of section 139A were 
enacted in 1923 to give effect toa Bench ruling of the Calcutta 
High Court, Manipur Dey v. Bidhu Bhusan Sarkar(*). That case 
was a case of the obstruction of a public way, and the decision 
was-~that if the Magistrate finds that the claim of the defendant is 
a dona fide one to the effect that the right isa private and nota 
public one, the Magistrate should stay his hand and refer the par- 
ties to the civil court. In the present case there cannot be the 
slightest doubt that Munna's party is laying a ona fide claim to 
a-private right to raise a bandh for the preservation of water to 
irrigate their own fields. In fact Mr. Iqbal Ahmad, who appcear- 
ed for the opposite party, informed the court that a suit for 
damages to the extent of Rs. 50,000 was being prepared for 
the damage caused to Chandrabali’s party by the bandh being 
put up. Obviously then the dispute is a private one between 
Munna’s party and Chandrabali’s party, and should be decided 
by a civil court. As pointed out in the Calcutta case and the 
case of this Court reported in 21 A. L. J., the proper order for 
the Magistrate to pass was one under section 139A to stay 
proceedings until the matter of the existence of such right had 
been decided by a competent civil court. I set aside the order 
of Mr. Ram Bihari Sahi, Magistrate, dated 19th February, 1928 
under section 137 of the Code of Criminal Procedure and substi- 
tite in its place an order under section 139A that the proceedings 
be stayed until the matter of the cxistence of the right of 
Munna’s party to build the éazdk has been decided by a com- 
petent civil court. 
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JAGDISH PRASAD AND OTHERS (Plaintiffs) CIVIL 
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HOSHYAR SINGH AND ANOTHER (Defendants)* ° 1928 


Hindu Law—Joint famtly—Mortgage by father—Decree for salewith- J", 6 


out impleading sons—Suit by sons before sale—Burden of proof— SULAIMAN 


Neither legal necessity nor immorality proved—Sons entitled to A.C. J. 
succeed. MUKERJI,J. 
Boys, J. 


Where the mortgagee obtains a mortgage decree against the 
father without impleading the sons, but before the mortgaged 
property is actually put up for sale at auction the sons’ suit is 
filed for a declaration that the mortgaged property is ‘not liable 
to be sold in execution of the decree Ae/d, that the sons can 
obtain a declaration avoiding the mortgage if the mortgagee 
fails in establishing legal necessity for the advance, even though 
the sons themselves fail to show that the debt was tainted with 
immorality. 

Brij Narain v. Mangal Prasad, I. L.R., 46 All., 95, Sahu 
Ram Chandra v. Bhup Singhy I. L. R., 39 All., 437, Bhagbut 
Prasad Singh v. Girja, Koer, I. L. R. -Is Cal., 717, Suraj 
Bansi Koer v. Sheo Prasad Singh, I. L. R-, 5 Cal., 148, Gaur: 
Shankar v. Jangbahadur, 79 I. C., 1008, Gajadhar v. Jadubir, 
8s I. C., 31, Chandra Deo, I.L. R., 31 All., 176 (F. B.) and 
Lal Singh x. Jagraj Singh, 26 À. L. J. R., 220, referred to and 
discussed. 

[Per SULAIMAN, A. C. J.—That the word ‘“‘debt’’ used in 
proposition 2 as laid down in the case of Brzj Narain v. 
Mangal Prasad, I. L. R., 46 All., 95, is comprehensive enough 
to include both a ‘“ mortgage- debt? and a “ simple money 
debt?’.] 

[Per MUKERJI and Boys. JJ.—The use of the word ‘debt’? 
in the second proposition and of the phrase ‘‘burdens the estate 
by mortgage” suggests a distinction between simple debt and 
debt secured by mortgage, and therefore the secondeproposition , 
applies.to the case of an unsecured debt of the father and not a 
secured debt.] 

SECOND APPEAL from the decision. of the Additional District 
Judge of Meerut. 


Narmadeshwar Prasad Upadhiya, Girdharilal A garwala oe 
J. S. Gupta, for the appellants. 

Peary Lal Banerji, for the respondents. 

The following judgments were delivered :— 

SULAIMAN, A. C. J.—In the present case the sons’ suit wase Sulaiman, 
filed after the mortgagee had obtained a mortgage decree against Set: 
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the father without impleading the sons, but before the mortgaged 
property was actually put up for sale at auction. : 


I agree in the final conclusion arrived at by my léarned bre- 
thern that the sons can obtain-a declaration avoiding the mort- 
gage if the mortgagee fails in establishing legal necessity for the 
advance, even though the sons themselves fail to show that the 
debt was tainted with immorality. My reasons, however, are 
slightly different. ES 


Tagree that the -case of Brif Narain v. Mangal Prasad (*) 
must be taken to summarise all the propositions which follow as 
a result of the previous authorities, and should be deemed to in- 
clude all the observations made in the case of Saku Ram Chander 
v. Bhup Singh(*) which were supported by authority. It is clear 
from the remark at pages 102-3 in the case of Brij Narain that 
the case of. Saku Ram Chandra must not be taken to decide 
more than what was necessary for the judgment.- 


In this view it is unnecessary for me to examine the passage 
in the case of Saku Ram Chandra relied upon by the learned 
Advocate for the defendant with reference to itscontext. The 
present case must be governed by one or other of the five propo- 
sitions laid down in Brif Narain’ s case. 


Inasmuch as the present suit was instituted before the auction 
sale could take place, I agree that the case is not governed by 
proposition No. 2 and therefore falls under proposition No. 3. 
But I have great difficulty in holding that the word ‘‘debt” used 
in proposition No.2 means “simple money debt” or “debt 
other than a mortgage debt”. 


In the first place, Brif Narain's case was one in which a mort- 
gage decree had actually been obtained by the mortgagee. The 
debt which their Lordships had to consider was a mortgage debt. 
One would, therefore, expect that wherever there was a clear. 
distinction between the rule governing a “mortgage debt” as 
distinct from a“simple money debt.” their Lordships would be 
specific in making thèir meaning clear. Throughout the judgment, 
at several places, their Lordships describe a “mortgage debt” as a 
“debt”. While referring to Saku Ram Chandra’s case, which 
was one of a mortgage debt, their Lordships repeatedly call it a 
“debt”. While explaining what was meant by an antecedent 
debt, their Lordships draw no distinction between a “mortgage 
debt” and a “simple money debt.” Can it fora moment be sug- 
gested that a “mortgage debt” is not a “debt” or that the word 
“debt” by itself is not comprehensive enough to include a ‘“‘mort- 
gage debt”? : ; 

Their Lordships also relied on, the authority in the case of 
Bhagbut. Prasad Singh v. Girja Koer(*). That also wasa case 


G) IL. R., 46 All, 95 (2) I. L. R., 39 All., 437 
(3) IL. R. 15 Cal., 717 
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of a mortgage debt, and their Lordships referred to the loan as a 
“debt”. I think it unnecessary to quote more passages from the 
judgment, for I am convinced that throughout the judgment their 
Loidships used the word “debt” as comprehensive enough to 
include both a “mortgage debt” and a “simple money debt”. I, 
therefore, see no justification for introducing the words “other 
than a mortgage debt” after the word “debt” in proposition No. 2 
in order to give it a meaning. 


It cannot be denied for a moment that the same word “debt”, 
when used in propositions Nos. 3 and 4, includes a “mortgage 
debt”. Although, therefore, I find it very difficult to givea 
narrow and limited meaning to the word “debt” in proposition 
No. 2, I hold that that proposition is not applicable to the present 
case, because no auction sale has taken place yet. 


I am inclined tọ interpret the expression “lay the estate open 
to be taken in execution proceedings upon a decree for payment 
of that debt” as the equivalent of “make it liable to be sold at 
auction in execution of the decree”, which to my mind means 
that as soon as the property bas been sold at auction, the trans- 
action cannot be impeached without showing immorality. The 
clause does not necessarily mean that after the decree and before 
the sale the sons cannot, by obtaining a declaratory decree in a 
separate suit, say that the transaction is not binding on them, 
and thus prevent the sale. That expression does not mean that 
the passing of the decree itself prevents the sons from challeng- 
ing the debt, will be obvious if we apply proposition No. 2 to the 
case of a simple money debt. Surely the debt creates no charge 
on the estate. The decree on the foot of such a simple money 
debt also creates no lien or charge upon the estate. So long as 
the property has not been attached in execution of such a simple 
money decree, the family is at liberty to transfer it so as to place 
it out of the reach of the creditor. The decree by itself has no 
special efficacy. The position of the creditor remains the same 
as it was when the debt was contracted, om when the suit was 
instituted. The liability of the estate to pay off thisedebt is also 5 
not altered materially by the passing of a simple money decree. 
Such being the case it cannot be said that mere passing of the 
decree lays the estate open to be seized by the decree-holder 
in the literal sense. The expression quoted by me above isa 
paraphrase of another expression used by their Lordships at page 
IOI: 

“It may become liable by being taken in execution on the back of a 
decree obtained against the father’, 

which means that estate can be, purchased in execution of such a 

decree. ; i e 


It may be that the logical result of such an interpretation is 
that the right to impeach an auction-sale on the ground of want 
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of legal necessity is taken away even if the sale takes place in 
execution of a mortgage decree, but such a result is not neces- 
sarily startling. It isin accordance with at least two previous 
cases decided by their Lordships of the Privy Council: Suraj 
Bansi Koer v. Sheo Prasad Singh(?) and Bhagbut Prasad Singh 
v. Girja Koer (*). 

Both were auction sales in execution of mortgage decrees. 
The judgments in both of these cases show that their Lordships 
did not draw any distinction between an auction-purchase in exe- 
cution ofa simple money decree and thatin execution of a 
mortgage decree. Several previous cases dealing with auction- 
sales in execution sales in execution of simple money decrees were 
referred to and appiied to the case before their Lordships. There 
would have been no necessity to refer to them if they were 
inapplicable. Without drawing any distinction, their Lordships 
laid down the general proposition that after sáles i in execution of 
a decree for the father’s debt, the sons cannot recover the pro- 
perty without showing immordlity or illegality to the knowledge 
of the purchasers. 


No doubt the original basis of the doctrine appears to have 
been the protection of third parties, but in view of a series of 
pronouncements of the Privy Council, it may now have become 
settled that after an auction-sale the son can impeach the transfer 
only on the ground of immorality. 


Even in cases of simple money decrees innocent strangers 
need not necessarily come in, for the creditor himself, who may 
have known that there was no legal necessity for his debt, may - 
purchase the property himself, but the rule will still apply 


On the other hand the mere fact that a mortgagee decree- 
holder has himself purchased the property, does not necessarily 
show that he is not a dona fide purchaser. He may be an heir 
of the original mortgagee, he may be an alienee of the mortgagee 
rights, or he may, have acquired the mortgagee rights at an 
auction salg, and in such cases he may have no knowledge what- 
soever that the mortgage transaction was defective, or that it 
was going to be attacked by the sons. At the time when he 
makes the auction purchase he may be acting innocently, and 
may honestly take it for granted that the decree is pood and 
binding on the whole family. 


When authorities have laid down a rule, it is not always neces- 
sary to try to discover the original basis of it. If one were asked 
to give an explanation why an auction sale in execution of a 
mortgage decree should prevenf the sons from challenging it 
eexcept for immorality, one can certainly find a reason for it. Once 
a decree has been obtained or for the matter of that a debt 

(1) I. L. R, 5 Cal., 148 : (2) LL. R., 15 Cal., 717 
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exists, unless it is immoral the father can voluntarily sell the 
family property in payment of such debt and the sons cannot 
dispute sucha sale without showing immorality or illegality. 
What can be done voluntarily by the father himself may also be 
done compulsorily by the coart. If the father can satisfy his own 
previous debt by alienating such property, why cannot a court 
of law order his property to be sold in satisfaction of such debt? 
After all an auction sale is merely an involuntary transfer of pro- 
perty in satisfaction of his debt and the principle which governs 
a voluntary transfer to pay off such debt, may equally be appli- 
cable to an involuntary transfer in payment of the same debt 
brought about through a court sale. 


In the present case only a decree has been passed on the 
basis of the mortgage debt. The decree is a necessary result of 
the execution of the mortgage. When the sons were not implead- 
ed in the suit, the mortgagor himself could not plead that he 
had no authority to make the mortgage. The mere fact thata 
decree has been obtained behind the back of the sons, has not 
improved the position of the mortgagee. The auction sale has 
not yet taken place. The property has therefore not yet passed 
out of the family. It is still in the possession of the family. 


In these circumstances my, answer to the question referred is 
that the sons necd not prove the immoral character of the debt 
if the mortgagee fails to establish legal necessity for the loan. 


MUKERJI, J.—This appeal which has been referred for 
disposal toa Bench of three Judges arises out of the following 
facts. The plaintiffs, who are the appellants before this Court, 
are the sons of defendant No. 2, Chandra Kishore. Chandra 
Kishore executed two simple mortgages over a part of what now 
must be taken to have been joint ancestral property belonging to 
himself and his sons, the plaintiffs, in favour of the defendant 
No. 1, Hoshyar Singh. Hoshyar Singh obtained a decree for 
sale on foot of the two mortgages. Thereupon, the plaintiffs 
instituted the suit out of which this appeal hasearisen to obtain a 
declaration that the property mortgaged, being joint Hindu family 
property, is not liable to be sold in satisfaction of the decree 
No. 44 of 1922 passed by the court of the Subordinate Judge of 
Muzaffarnagar in favour of Hoshyar Singh and against Chandra 
Kishore. It will appear from the foregoing statement of facts 
that the plaintiffs were no parties to the decree. 


The plaintiffs, in support of their case, alleged that their 
father, Hoshyar Singh, contracted the debts for immoral purposes. 
The defendant pleaded, among other matters, that the mortgages 
had been executed for legal necessity. 


The court of first instance found that while the plaintiff had 
failed to prove that the mortgages were tainted with immorality, 
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Hoshyar Singh, in his turn, had failed to prove that the mortgages 
were executed for family necessity. Being of opinion, in view of 
an Oudh case, Gauri Shankar v. Jangbahadur (*), that the 
plaintiffs could not succeed in their suit for a declaration, witHout 
proving that the mortgages were tainted with immorality, the 
learned Judge dismissed the suit. On appeal by the plaintiffs, 
the learned Judge affirmed the finding of fact arrived at by the 
learned Subordinate Judge that the plaintiffs had failed to prove 
that the mortgages were raised for immoral purposes. It appears 
from the judgment that Hoshyar Singh did not try to support 
the decree in his favour, in the lower appellate court, by showing 
on the evidence that the mortgages were supported by legal 
necessity. The learned Judge, accepting what he thought was a 
necessary corollary of a certain case decided in this Court—Gaja- 
dhar v. Jadubir (*)—agreed with the learned Subordinate Judge 
that the plaintiffs could succeed only on proving their allegation 
as to the father’s immorality with reference to the mortgages in 
question. He accordingly dismissed the appeal. 


The case relied on by the District Judge will also be found 
reported in I. L. R., 47 All, 122,S.C.22A.L.J.R.,980. The 
point that had to be decided in that case was slightly different, 
though a corollary may certainly be drawn from that decision, in 
support of the learned District Juge’s view. The case aforesaid 
was one in which the property had already been passed out of the 
family in execution of the mortgage decree and had been purchased 
by the mortgagee himself and sold by him to a third party. A Bench 
of this Court, of which I was a member, held that the case was. 
governed by the second proposition, out of the five, laid down 
by their Lordships of the Privy Council in the case of Raja 
Brij Narain Rai v. Mangal Prasad (°). 


Since the decision of that case, the case of Brij Narain Rai 
has been considered in this Court and it was further considered 
in the arguments before us in this very case. Having regard to 
all the arguments addressed to us, I fear that the opinion pre- 
viously expressed by me in the case of Gajadhar v. Jadubir 
must be treated by me as erroneous. Their Lordships of the 
Privy Council took an opportunity in the case of Raja Brij 
Narain to overrule, except on the point directly decided, a pre- 
vious decision of the Board, viz., Sahu Ram Chandra's (4) case 
and laid down five propositions of Hindu law for the guidance 
of the courts. As remarked by their Lordships of the Privy 
Council in a much earlier case, NManomi Babuasin Va Madan 
Mohan(*), the cases, relating to the liability of sons for their 
father's debts contracted with or without the security of the 

(1) 791. C., 1008 od , (2) . 85 I. C., 31 
(3) I. L. R., 46 All., 93 (4) L L. R., 39 All, 437 
(5) I.L. R., 13 Cal., 21 
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family property, decided, both in India and by the Board, could CIVIL 
not all be very well reconciled. Their Lordships found that some 
of the observations made in the case of Saku Ram Chandra (`) — 
could not command their Lordships’ approval. Their Lordships, JAGDISH 
therefore, we may take it, were anxious fo lay down the five ERASAD 
propositions of law with the idea that those propositions would Hesuvar 
be taken as the final statement of law on the subject and as no SINGH 
longer open to discussion. The Board which heard Raja Brij atukern, J. 
Narain's case was described by their Lordships themselves as a 

“Full Board”. Iam therefore of opinion that we should not 

go to any earlier decisions in order to find out what is the law 

governing the relations of sons, father and creditors, so far, at 

least, as these propositions are found governing a case. For 

example, their Lordships did not say anything about the rights 

of an auction-purchaser at a court sale and his rights will have 

to be found from earlier decisions, unless we have some guide 

in the five propositions applicable to the particular case that may 

arise for decision. 


The actual facts that were before their Lordships, in Raja 
Brij Narain’s case, were these. A father of a joint Hindu family 
borrowed money in order to pay off two earlier mortgages 
executed by himself. When thg loan was not repaid, the creditor 
sued the father and his sons and obtained an ex parte decree. 
The sons were not properly represented in the suit. They then 
brought the suit, which went up in appeal before their Lordships 
of the Privy Council, to obtain a declaration that the decree 
passed against the father and themselves was not binding on 
them. The suit succeeded in the court of first instance and it 
also succeeded in this Court. In this Court an enquiry was 
ordered as to whether the two previous mortgages paid off would 
support the subsequent mortgage in favour of the principal 
defendant, the creditor, having regard to the. observations of 
their Lordships of the Privy Council in Saku Ram Chandra's(*) 
case, namely, an antecedent debt to be’ good, must have been 
incurred wholly independently of the family property. e As the 
findings were against the creditor, the appeal was dismissed. 
Then the matter went before their Lordships of the Privy Council. 
Their Lordships mentioned, in the course of the judgment, that 
there were two conflicting principles of Hindu law. One was that 
a father, as a member of the joint Hmdu family, could not 
alienate and therefore mortgage the joint Hindu family property, 
without legal necessity. The other proposition of law was that 
it was the pious duty of a son to pay his father’s debt and that 
the whole of the joint family property could be taken in execution 
by a creditor in order to realise the father’s debt. Their Lord- e 
ships, at page 102 of the report, remarked : 

(1) I. L. R., 39 All., 437 
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“Itis probably bootless to speculate as to how these seemingly con- 
flicting principles were allowed to develop. . . . . , . For after 
all, if looked at straight in the face, what position could be more 
anomalous than this. A father who is manager, borrows a like sum 
from 4 and B. To A ‘he gives a mortgage on the family estate containing 
apeisonal covenant. To Ø he gives asimple acknowledgment of loan. 
B sues and gets a decree; on this decree execution can follow and the 
estate can be taken. 4, suing upon his mortgage, cannot recover. ‘It 
seems to have beenheld thatif the debt for which a mortgage was 
given was in any proper sense antecedent, then it, soto speak, escaped 
the direct infringement of the principle that the father manager could 
not burden the estate except for necessity.” 

Having made these remarks, their Lordships further remarked that 
there were some observations in Saku Ram Chandra's case which 
were not necessary for their Lordships to make and with which, 
the learned Judges of the Full Board thought, their Lordships 
could not agree. Then their Lordships proceeded to lay down 
the five propositions of law to be found at page 104 of the report. 


In the light of what preceded the laying down of these 

propositions, I procecd to examine them. The first proposition is, 
“The Managing co-parcener of a joint undivided estate cannot alienate 
or burden the estate gza manager exgept for purposes of necessity.” 

It will be ńoticed that their Lordships. used the expression 
“burden the estate” in the sense of mortgaging the estate. 
They have used the same expression in the last sentence of the 
long quotation made by me from page 102 above. By the first 
proposition, therefore, their Lordships meant that a manager, 
which term will include a father with sons, has no power either 
to mike asale or gift of property or of even mortgaging the 
same for raising a loan, except for purposes -of necessity. It 
would follow from this that if the father raised a loan on the 
security of the family property, that security could not be 
enforced against the family estate. j 


The third proposition is as follows : 


(I am leaving for the present out of consideration the second 
proposition which is the important one in the present case.) 

“3. Ifhe purports to burden the estate by mortgage, then unless that 

mortgage is to dischaige an antecedent debt, it would not bind the 

estate.” 
Here again their Lordships make it clear that by the use of the 
expression “‘ burden the estate ”’, their Lordships meant a mortgage 
and never had a simple money debt in their mind. The rule laid 
down is that if the manager of the family estate happens to be 
the father and there is no faily necessity, the case of which 
has been provided by proposition No. 1, the mortgage to be 
enforceable must be a mortgage which was raised to discharge 
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an antecedent debt. Here again, their Lórdships make it clear Giyin 
that a case of a mortgage can be supported by the creditor on 1928 


two grounds; one is, generally, that the manager can encumber — 
the estate by way of mortgage, for the purpose of necessity, JPCRD 

KR PIa : RASAD 
secondly the manager being a father, paid, with the money raised, 


Y. 
his own or an ancestor’s existing debts. HOsHyaR 
SINGH 


The fourth proposition concerns itself with the definition and ža 
explanation of an antecedent debt and we need not consider it. Mukerji, J. 


The fifth proposition is also not important for our purposes 
except in so far as it will help us to understand the right meaning 
of proposition No. 2. I shall have to consider the language of 
the fifth proposition after I have discussed the proposition No. 2. 

The proposition No. 2 runs as follows :— 

“No. 2. If he (the manager) is the father and the reversionaries are 

the sons, he may, by incurring debt, so long as itis not for an immoral 

purpose, lay the estate open to be taken in execution proceeding upon a 

decree for payment of that debt.” 

The question is whether the debt which is mentioned in this 
proposition No. 2 also includes a mortgage debt. Their Lordships 
lay down by this proposition No. 2 that in the case of the manager 
of the family being the father and the rest of the members being 
his sons, the father, if he ingurs a debt, which is not tainted with 
immorality, incurs the risk of the creditor recovering the debt 
from the entire estate by way of execution of a decree obtained 
on foot of the debt. As I have said above, the question is whe- 
ther the word debt in proposition 2 includes a mortgage debt. 
If their Lordships were dealing with a mortgage debt, it was not 
necessary for them to deal with it in propositions 1 and 3. Iwill 
refer to the quotation made by me from the observations of their 
Lordships atp. 102. Their Lordships give the illustration of the 
same father borrowing equal sums of money from two different 
persons. Fo one he gave a mortgage over,the family property 
and to the other he gave a simple acknowledgment or a simple 
money bond. Their Lordships point out that while the secured 
creditor is unable, under the Hindu law, to recover his emoney by 
the process of law, the unsecured creditor has the advantage of 
realising his money from the entire estate. In my opinion, in the 
proposition No. 2, their Lordships were dealing with the case of 
an unsecured creditor and were not contemplating the case of a 
secured creditor. It is therefore not right to say that as soon as 
a mortgagee obtairis his decree against the father, he comes within 
the proposition No. 2 and is entitled to sell the mortgaged portion 
of the family property (or the entire family property if the whole 
has been mortgaged) because it is the pious duty of the son to 
pay. The fact that their Lordships by using the expression “ by, 
incurring. debt” in proposition No. 2 were referring merely to a 
simple unsecured debt, will be clear from an examination of the 
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language of proposition. No. 5. Proposition No. 5 runs as fol- 
lows :— : 

“5. There is no rule that this result is affected by the question whe- 
ther the father, who contracted the debt or burdens the estate, is alive or 


dead.’ 


In this proposition No. 5 their Lordships used the expression 
“contracted the debt” and ‘burdens the estate.” Evidently the 
contracting of a debt was not meant to imply the same thing as 
the burdening of the estate. By the words “who contracted the 
debt” their Lordships meant, who incurred a debt without the 
security of the family property. By the expression, “who burdens 
the estate” their Lordships meant a father who created a mortgage 
over the estate. Iam satisfied therefore that the proposition 
No. 2 applies to the case of an unsecured debt of the father and 
not to a secured debt. 


The controversy in the appeal before us is this. It is urged 
on behalf of the creditor-respondent, Hoshyar Singh, that because 
he has obtained a mortgage decree, he can proceed to sell the 
property outright and the sons, the plaintiffs, cannot stop him 
from selling the property unless and until they can prove that the 
mortgage was contracted for immoral purposes. He argues that 
on the findings of- the court belọw, namely, the debt was not 
tainted with immorality, he, Hoshyar Singh, ought to succeed. 
For the sons it is argued that proposition No 2 has no application, 
that propositions 1 and 3 alone apply to the case of the creditor 
and that as there is no legal necessity and as the mortgage money 
did not go to pay off any antecedent debt, the mortgage is bad 
and is unenforceable. To my mind the propositions I and 3 are 
applicable to this case and proposition No. 2 does not apply to the 
case. 


In the result I would allow the appeal, set aside the decrees 
of the courts below and grant a declaration’ to the plaintiffs 
against the defendant Hoshyar Singh, that the property mort- 
gaged is not liable ¢o be sold in execution of the decree obtained 
by him. e 

- Boys, J.—Chandkishore, the father in a joint Hindu family, 
consisting of himself and four sons, executed two mortgages, on 
March 31st, 1919 and June 8th, 1919 in favour of Hoshyar Singh, 
both mortgages being for cash paid before the Registrar; and 
in both mortgages alleging that the property belonged to him 
personaliy and making no suggestion that he was mortgaging the 
property as property of the joint family and in a representative 
capacity. 

Therefore admittedly no quesgion arises as to there being any 

eantecedent debt which might validate the mortgage as of joint 
family property, and no question arises of the father having pur- 
ported to act in a representative capacity. `- 
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Suit No. 44 of 1922 was brought by the mortgagee, Hoshiyar, 
against Chandkishore, the father, without impleading the sons. 


In May, 1922, the mortgagee got a decree and November 2oth, 
1924 was eventually fixed for sale. 


In the meantime one day before the date fixed for sale, on 
November 19th, 1924, the present suit No. 307 of 1924, was 
filed by the sons against the mortgagee and their father. 

In their plaint the sons pleaded : 


(1) that there was no legal necessity, 


(2) that their father Chandkishore was of immoral habiig 
and 


(3) that the property was joint family and ancestral pro- 
perty. 
The defendants pleaded : 
(1) Legal necessity, 


(2) that the father Chandkishore was not of immoral habits 
and 


(3) ` that the property was the personal property of Chand- 
kishore. 


As to the third plea, howqver, they eventually admitted that 
the property was of the joint family and ancestral. 


On March 7th, 1925 an issue was framed as to legal neces- 
sity. d 

On May 8th, 1925 the Trial Court, acceding to the contention 
for the defendant, held that it had been wrong in framing this 
issue and changed it to an issue: “whether Chandkishore’s immo- 
ral character had been proved”? throwing the burden on the 
plaintiff. 
~The Trial Court held that the plaintiff had failed to prove 
immorality, and a phrase in its judgment (p. ro, line 38) rather 
suggests that it was of opinion also that there was no legal neces- 
sity; but finding that the plaintiffs had failed to discharge the 
onus which lay on them of proving that the debts were immoral, 
dismissed the suit. It held that if the creditor had been suing 
for the enforcement of his mortgage against minor sons, he could 
not have got a decree unless he proved legal necessity ; but that 
after a decree against the father had been passed the debt no 
longer remained a mortgage debt but it became a judgment-debt 
which like any other debt the sons were bound to pay, unless 
(semble) they could prove the immorality. It relied on Gauri 
Shanker v. Jangbahadur (’). ' 


The lower appellate court ‘agreed with the Trial Court that e 


the sons had failed to prove the immoral character of their father 
(1) 27 O. C., 124; 79 I. C., 1008 
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though he had shamelessly endeavoured to support his sons’ case 
by swearing to his own immorality. It held that the burden of 
proof had been rightly laid on the sons to prove the immorality 
or unlawfulness of the origin of the debt, and referred to Gajadhar 
v. Jadubiry(!) and remarked that there could be no further doubt 
on this point after the latest Privy Council decision, by which 
reference no doubt was meant the case of Brijnarain v. Mangal 
Prasad È) 

The case came in second appeal before a Division Bench of 
this Court by which it has been referred to the Full Bench. 


Their Lordships of the Division Bench, after remarking that 
“it should be noted that the property is still in possession of the 
family and has not passed out of it,” said :— 

“ The important question which we are called upon to decide ıs whether 
the sons must prove the immoral character of the debt only in a case in 
which the property has passed out of the family or whether it is equally 
incumbent upon them to do so where a decree for sale has been passed 
but the property is still in possession of the family.” 

They referred io the case, Lal Singh v. Jagraj Singh (°), in, 
which two learned Judges of this Court differed, one holding that 
it is only when property has passed out of the family that the 
sons must prove the immoral origineof the debt; the other agree- 
ing with the view consistently taken in the Oudh Court—cf. 
Nand Lal y. Umrai(*)—that as soon as a decree has been passed 
the burden lies on the sons to prove the immoral origin of the 
debt. 


Before attempting an answer to the question put to us I will 
consider in some detail the cases of Saku Ramchandra y. Bhup 
Singh (°) and Brij Narain v. Mangal Prasad (°). My apology 
for making alengthy reference to and comparison of two such 
well known cases must rest on the necessity for an exact apprecia- 
tion of what was laid down in these two cases and of the extent 
to which any proposition to be found in the former, whether 
necessary for the Uecision or as obzter dicium, holds good in view 
of the pronouncements in the matter. 


In Sahu Ram Chandra’s case a father, Bhup Singh, who was 
joint with his sons and grandsons, executed three mortgages, all 
covering the same property, which included some of his own 
property and some belonging to the joint family. 

Of the first of these mortgages nothing further is heard. The 
second mortgage was of date January 6th, 1883, in favour of 
Bhagirath for Rs. 200 “to meet his necessity”. The third mort- 


(1) ILL. R., 47 All., 122; 85 I. C., 31 
(2) I. L. R., 46 All., 95 

(3) 26 A. L. J. R., 229 

(4) 29 0. C., 260; 93 I. C., 655 í 
(5) [1917] I. L. R., 39 All., 437 (P. C.) 
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gage was of January 7th, 1884, in favour of Sahu Ram Chandra. 
Sahu Ram Chandra sued on his mortgage and got a decree subject 
to the incumbrance in favour of Bhagirath. He paid off Bhagirath 
and so-acquired his rights, and at the ensuing sale he_ himself 
purchased. 


On July 27th, 1910, by which time the debt to Bhagirath as a 
simple debt was long ago barred, Sahu Ramchandra sued on the 
mortgage in favour of Bhagirath making the father, Bhup Singh, 
his sons and grandsons and certain transferees parties. Both 
courts dismissed the suit holding that the plaintiff had failed to 
prove legal necessity; relying on Chandra Deo C). ' 


Their Lordships of the Privy Council examined the general 
law and stated it as follows: after stating the general principle 
that joint family property cannot be the subject of a gift sale or 
mortgage by one co-parcener except with the consent, express or 
implied, of all the other co-parceners (p. 442) and treating the 
doctrine. of legal necessity as really a part of that principle 
(p. 443), they next stated “the only exception” to that general 
principle as being “ antecedent debt” (p. 444). 


It will be noted that they described the doctrine of antecedent 
debt as being an exception of the general principle and not as 
being part of the doctrine of “ pious obligations ” ‘to which, how- 
ever, they make a passing reference before dealing with the 
exception. 


They describe the doctrine of antecedent debt as having had 
its birth in the necessity of protesting the right of third persons, 
e. g., purchasers for consideration in good faith (p. 445). They 
note that the doctrine of the protection of the rights of third 
parties applies where and only where the property has passed out 
of the family (p. 446). They next make in regard to antecedent 
debt the qualification that the debt must have been not only 
antecedently incurred but incurred wholly apart from the owner- 
ship of the joint estate or the security afforded or supposed to be 
available by such joint estate (p. 447) and point out that a debt 


does not become an antecedent debt merely because the joint , 


family property was pledged to raise money to discharge it 
(p. 448). (I shall not take that this is the only proposition in this 
case which was accepted in Brij Marain’s case). Lastly, it is to 
be noted that they-hold that the pious obligation to discharge the 
father’s debt only comes into existence after the father’s death 
(p. 44). 

Now let us examine their Lordships’ pronouncements in B77 
Narain v. Mangal Prasad (°). Sitaram, having two minor sons 
constituting with him a joint fagnily, made three mortgages of the 
same joint family property. : « 


(1) [1909] I. L. R., 31 All., 176 (F. B.) 
(2) I. L. R., 46 All, 95 (®..c.) 
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The first and the second mortgages were made in 1905 and 


.1907 respectively in favour of mortgagees other than Raja Brij 


Narain Rai and Jagdish Narain Rai, the mortgagees in the third 
mortgage. The third mortgage was of date March 4th, 1908, for 
Rs. 11,000 in favour of Raja Brij Narain Rai and Jagdish Narain 
Rai, the latter of whom subsequently transferred his rights to the 
former. This third mortgage was for the purpose of obtaining 
money to pay off the two earlier mortgages. 


In 1912 Raja Brij Narain Rai obtained an er parte decree on 
his mortgage. The present suit was brought on November 19th, 
1924 by the sons against ‘their father and Raja Brij Narain Rai 
for a declaration that as against them (æ) the mortgage was not 
binding, and (4) the decree void. As a result of the proceedings 
in the trial court and the High Court it was eventually found 
that (æ) the property was joint ancestral property, (4) that the 
whole Rs. 11,000 had been used to pay off the two earlier mort- 
gages, (c) that the plaintiffs were not properly represented in the 
first suit, -(æ) that on the evidence it was not possible to deter- 
mine the necessity for which determination was indicated by the 
decision in Saku Ramchandra's case, whether the first two mort- 
gages had been incurred to discharge obligations not only previ- 
ously incurred, but incurred irrespective of the joint family pro- 
perty, and that it was not therefore possible to hold it established 


that the two first mortgages constituted such antecedent debt as 


would support the third mortgage in suit. 


The trial court had dismissed the suit and the appeal was 
dismissed. Brijnarain appealed to the Privy Council. Before the 
Board it was argued for the mortgagee appellants that though 
they must admit that the respondent sons were not bound by the 
ex parte decree as they had not been properly represented, the 
appellants-mortgagees were entitled to a declaration that the 
property was bound and liable to execution (p. 99). 


The appeal was heard bya Full Board, expressly in view of 
the conflicting decigions in the Allahabad and Madras Courts 
and expresgly with the view of OA the case of Sahu 
Ramchandra. 


Their Lordships, after saying that it could not be denied that 
the law was illogical and in the absence of binding authority 
could not be accepted (p. 101), stated the general principle as 
being that a manager can ordinarily only bind the joint family 
property for legal necessity (p. 101). 

They then referred to the doctrine of the pious obligation on 
the sons to discharge their father’s debts, if not immoral, asa 
concurrent doctrine (pp. 101-103). They stated that a son’s 
mterest in the joint family may become liable 


(a) in execution of a decree against the father (p. 101); 


al 
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(b) by being mortgaged by the father to pay the debt for 
which otherwise decree might be taken and exccution be sought 
(p. ror). : 

They say “the term ‘antecedent’ debt represents more or less 
desperate attempt to reconcile the conflicting principles”. (d.e., 
“ the general principle and the doctrine of pious duty”) (p. 102). 

They refer to the anomaly that where a father takes a like 
sum from A and B, and where he gives to-4 a mortgage of the 
joint family property with a personal covenant, Æ cannot ordi- 
narily recover‘ on his mortgage, while. where he gives to B a 
simple acknowledgment, B can recover against the joint family 
property (p. 102). 

They describe the doctrine of antecedent debt as seemingly 
having been invented to help A (if the debt for which the mort- 
gage was given was in any proper sensc antecedent) to escape 
being defeated by the plea that the general principle was being 
infringed (p. 102). 

This leaves of course the simple case of a mortgage unsup- 
ported by antecedent debt to be covered by the general principle. 


As to Saku Ram Chandra's case they say that it “must not 
be taken to decide more than what was necessary for the judg- 
ment, namely, that the incurring of the debt was there the crea- 
tion of the mortgage itself and that there was no antecedency 
either in time or in fact ”; (p. 102), (¢.e., they repudiate the idea 
that there was any necessity for the antecedent debt to have been 
incurred independently of the security of the joint family pro- 
perty.). 

They dissent from the proposition in Saku Ram Chandra’s 
case that the pious obligation on the sons only arises after the 
death of the father (p. 103). 

They ‘next state the well-known five propositions “as the 
result of these authorities” with which their judgment concludes. 


Applying those propositions to the case before them they held 


that there was an antecedent debt, allowed the appeal and gave ° 


Raja Brij Narain a declaration that his mortgage affected the 
estate which might be brought to sale. 

Contrasting these two -judgments the following points may 
be noted :— ~ 

Sahu Ram Chandra’s case, after stating the general principle, 
describes the doctrine of antecedent debt as constituting an 
exception to that general principle and only mentions the doctrine 
of the pious obligation on the sons incidentally. In Brij Narain's 
case the doctrine of the pious obligations on the sons is specificallye 
described as a principle concurrent with the, general principle, 
and the doctrine of antecedent debt is described asa part of the 
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doctrine of pious obligation. 


Again Saku Ram Chandra’s case speaks of the doctrine of 
antecedent debt as having “arisen from the necessity of protecting 
the rights of third persons” and again as having “been invoked 
for the protection of third parties, whose rights in or with regard 
to it have been acquired in good faith” (top and bottom of 

- p. 445). On the other hand, in Brif Narain’s case the doctrine 
of antecedent debt is described .as “a more or less desperate 
attempt to reconcile the conflicting principles” (że. the general 
principle and the principle of pious obligation) (p: 102). 

In Brij Narain’s case the proposition propounded in Saku 
Ram Chandra’s case that an antecedent debt to be effective must 
have been incurred independently of the joint family property, 
was repudiated. 


In` Brij Narain’s case the proposition propounded in Sahu 
Ram Chandra’s case that the pious obligation on the sons only 
arises after the father’s death was repudiated. 


Finally in Brif Narain’s case their Lordships said that Saku 
Ram Chandra’'s case must not be taken to decide more than 
what was necessary for the judgment, namely, that the incurring 
of the debt was there the creation of the mortgage itself and 
that there was no antecedency eithef in time or fact. 


In view of all the foregoing I think we are bound to treat 
anything that was stated in Saku Ram Chandra’s case as no 
longer of weight, except the decision that the debt created by 
the mortgage itself is not an antecedent debt. ‘ 


The present case before us must then be decided in the light 
of their Lordships’ latest pronouncement in Brij Marazn's case, 
unaffected by what may have been said or suggested in Saku Ram 
Chandra's case. 


The first question that arises for determination is whether a 
mortgage debt comes within the second proposition stated by 
their Lordships. I am of opinion that it does not. In the first place, 
we have în the second proposition the use of the word “debt” 
and in the third proposition the use of the phrase “burdens the 
estate by mortgage.” Here we havea contrast immediately 
suggesting a distinction between simple-debt and debt secured 
by mortgage. The distinction between these two phrases is further 
indicated by the use of the phrase in the fifth proposition “‘con- 
tracted the debt or burdens the estate”. 


But there is I think another and conclusive consideration, 

One might naturally expect to find that the five propositions laid 
e down at page 104 would appear somewhere as having been 
discussed in the course of the judgment and examination of that 
discussion may throw further light, if further light be necessary, 


m 
aa 
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on this question. The first proposition is referred to in the 
middle of p. ror. It deals merely with the general principle. 
On the same page they refer to the principle of pious obligation 
and refer to the two characteristics of that principle where they 
say that the family estate E 
“‘may become liable by being taken in execution on the back ofa decree 
obtained against her father, or it might become liable by being mortgaged 
. by the father to pay the debt for which otherwise decree might be taken 
and execution be sought.” ' : 


In speaking of these two consequences their Lordships clearly 
seem to be contrasting simple debt and mortgage debt, otherwise 
the phrase would have no meaning, and those two consequences 
respectively clearly seem to correspond to the second and third 
propositions. This is made still more clear in the illustration which 
they give at p. 102, where they speak of the mortgagee giving to 
B a simple acknowledgment of loan and giving to A a mortgage. 
Here again these two illustrations of the action of the father 
seem Clearly to correspond to the second and third propositions. 
I have no hesitation then in holding that the present case 
which is a case of a mortgage does not come within the second 
proposition. 

Does it then come within, the third proposition? It clearly 
does. There isa” mortgage debt and admittedly the mortgages 
were not entered into for the purpose of discharging any antece- 
dent debt. The mortgages did not therefore bind the estate and 
no question of any burden on the plaintiffs to prove immorality 
arises. Itisasimple case of a mortgage by the father manager 
of joint family property in which, there being no antecedent debt, 
no question of the operation of the doctrine of pious obligation 
arises. It comes within the general principle that the mortgage 
is not binding unless the mortgagee is able to prove legal 
necessity. 

In the present case no legal necessity has been established. 

The plea was taken by the plaintiffs that there was no legal 
necessity: the defendant contended that there was. The trial 

, court originally took a correct view of the case and framed an 
issue as to legal necessity and evidence was recorded on that 
issue (p. 10, line 15 of the paper book). The trial' court did not 
actually decide the issue of legal necessity, but it is clear that the 
mortgagee-defendant himself abandoned his plea, for the trial court 
remarks : . 

“At'the time of argument it was pointed out to me that the fact that 
the mortgages had merged into a decree had made a great difference and 
now the plaintiffs cunnot succeed gnless they can show that the debts 
were immoral.” 

The defendants clearly then abandoned the plea of legal 
necessity and endeavoured to throw the burden of proving 
` 164 
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immorality on to the plaintiffs. Itis not surprising that they 
took at the last moment this desperate step for the trial court 
later at the bottom of the same page at line 39 remarked : 


“The evidence of the plaintiffs in proof of the immorality of debts is 
as bad as that of the defendants in proof of legal necessity.” 


It is true that neither the trial court nor the lower appellate 
court expressly found on the question `of legal necessity, but in 
the view that I take thatthe defendant abandoned the plea of 
legal necessity in the trial court, it would be too late for him to 
endeavour to set it up here or to ask for a remand of the case for 
the trial of that issue. - 


I neéd only briefly mention the contention that the plaintiffs’ 
suit was barred by the fact that (though admittedly the property 
had not passed out of the family) the mortgagee.had obtained 
a decree. We are only asked to hold this on- the strength 
of a current of decisions in the Oudh Court and the view of 
one Judge of this Court reported in Lal Singh v. Jagraj 
Singh(!) in which view the other member of the Division 
Bench did not concur. Mr. Justice Walsh, in holding that 
the fact that a decree had been obtained on~ the mortgage, 
threw on the son the burden of proving immorality was very 
largely influenced by the passage, which he quotes at p. 232 
of the report from the judgment of their Lordships in Saku 
Ramchandra’s case quoted at the top of p. 446 in39 All. 
Mr. Justice Walsh refers to the fact that if their Lordships, who 
decided Brij Narain’'s case did not consider that passage to be 
good law, it is strange that although they expressly repudiated 
another proposition in Saku Ramchandra’s case they did not 
repudiate this or refer to it, and that their silence suggests 
that it met with their approval. I have already above given in 
extenso my reasons for holding that nothing in Saku Ram- 
chandra’s case can be taken to be of any weight since the 
pronouncement in Brijnarain’s case with the exception of the 
one point decided which their Lordships in Brijnarain’s case 
expressly estated. I should not, therefore, be inclined, in any 
case to feel that I was bound by the particular proposition 
quoted from Saku Ramchandra’s case. Still less do I feel 
influenced by the passage in question upon a consideration of 
the particular passage and the connection in which it found 
expression. Their Lordships, as appears from the top of p. 445 
and again from the bottom of p. 445 in 39 All., were only referring 
to the rights of third parties for the purpose of indicating 
those rights, as being the source from which the doctrine of 
antecedent debt had its origin. I have noted that that proposi- 

e tion itself was not accepted by their- Lordships in Brif Narain's 
case. Further the conclusion which their lordships in Saku 
(1) [1927] 26 A. L. J. R., 229 ‘ 


o 
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Ramchandra’s case at the top of p. 446 draw from “a perusal 
of the numerous authorities” is purely a general conclusion, 
and merely generally illustrating that there are cases where 
the rights of third parties have to be given effect to. 


They were not considering whether in order to give those 
rights of third parties effect, the property must have passed 
out of the family or not. There is no suggestion that there 
was present-in their mind the idea that a decree might have the 
same effect as a sale. On the contrary, in’ the passage which 
they stibsequently quote from two authorities, there is the 
express idea evidenced in the passages quoted that the property 
must have “ passed out of” the joint family. In the present 
case it is manifest that the property had not passed out of the 
joint family. Iam not in this case concerned to consider what 
would be the consequences of a sale in pursuance of the execution 
proceedings or a voluntary sale by the father to satisly the 
decree. r 


I would allow the appealand decree the plaintiff’s suit with 
costs. 


By THE CourtT.—The order of the Court is that the appeal 
be allowed with costs, decrees of the courts below are set aside 
and the plaintiffs be granted a declaration against the defendant, 
Hoshyar Singh, that the property mortgaged is not liable to be 
sold in execution of decree obtained by him. - 
Appeal allowed 
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GANESH SHANKAR-VIDYARTHI, EDITOR, PRINTER 
AND PUBLISHER OF THE PARTAP NEWSPAPER, 
CAWNPORE.—IN THE MATTER OF* 


Contempt of court—What amounts to—Newspaper article written with 
the object of prejudicing public against merits of prosecution. 


Where, during the trial of a case before a Magistrate relating 
to a riot which took place in a jail, the editor of” a newspaper» 
published an article the tone and language of which indicated 
that he intended to make the public beleve that the accused 
had been oppressed by the jail authorities and provoked into 
disobedience and the article contained a passage expressing the 
editor’s opinion that one of the accused was “by no means one 
of those:young men who involve others in trouble by inciting 
them and try to save their own skin ” and it was further 
suggested that’ the prisoner witnesses inside the jail were in a 
helpless position and could be- compelled tomake false statements 
by the jail authorities’, //d, that the article was highly pre- 
judicialto a fair trial and, therefore, amounted toa gross contempt 
of the trial court. 

* Misc. Case No. 658 of 1928 
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Uma Shankar Bajpai (Government Advocate), for the. 
Crown. 

Kapil Deo Malaviya, for the applicant. 

The judgment of the Court was delivered by 


SULAIMAN A. C. J.—Mr. Ganesh Shankar Vidyarthi, Editor, 
Printer and Publisher of the Partab Newspaper, Cawnpore, has been 
called upon to show cause why he should not be punished for 
contempt of the court of Mr. Mahendra Prasad, Magistrate of 
Allahabad, committed on account of an article headed “Naini Jail 
riot and Mr. Dublis,’ which appeared in his paper on the 22nd of 
April, 1928. The article in question was undoubtedly a most 
offensive article and the tone and language employed indicate that 
the intention of the accused was to make the public believe that 
the accused persons had been oppressed by the jail authorities and 
provoked into disobedience. The article contained a passage, 
among others, expressing the opinion of the editor that he “could 
unhesitatingly say that Mr. Dublis (one of the accused) is by no 
means one of those young men who involve others in trouble by 
inciting them and try to save their own skin”. There was a 
{further suggestion that prisoner witnesses inside the jail were in 
a helpless position and could be made to make any false state- 
ment that the jail authorities wantedethem to make because they 
had to be submissive to them and before them they “ trembled 
like a cane”. In our opinion, there can be no doubt that the 
article in question was calculated to influence the mind of not 
only the prosecution witnesses but also the general public, and 
was therefore highly prejudicial to a fair trial, though very likely 
no great harm has been actually done. The object of writing 
the article appears to have been to, prejudice the public against 
the merits of the prosecution. The act amounted to a gross con- 
tempt of the court of the Magistrate, was highly reprehensible 
and cannot be overlooked. 


The accused, however, has admitted his guilt before us and 
tendered an unconditional apology throwing himself on the meicy 
of the court. Having taken all the circumstances into considera- 
tion, we have come to the concltsion that although we must and 
do find the accused guilty of the offence with which he is charged, 
we do. not think that we should, in view of his apology, impose 
any punishment on him. We accordingly let him off with a 
warning, and we trust that he will take good care in future to 
respect the dignity of courts, and not commit any such offence 
again. E 


We direct that he should pay the costs of these proceedings 


Jwcluding counsel’s fee which we assess at Rs. roo. 
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HIGH COURT 


SHER SINGH AND OTHERS (Dezendants) 
VEVSUS 


BASDEO SINGH (Plaintiff) * 


Hindu Law—Mitakshara—Sapindas—Order of succession— Determina- 
tion of. 

The rule regarding inheritance amongst sapındas is that the 
nearest sapindas excludes those more remote, Khettur Gopal 
Chatterjee v. Poorna Chandra Chatterjee, 15 W.R., (C.R.), 
482; Muttuvaduganatha Tevor v. Periasamt, I. L. R, 16 Mad., 
15 and Marudayt v. Doratsami Karambiam, I. L. R., 30 Mad., 
348, followed. 

Where on the opening of succession to DS’s estate his 
two nearest relations were a nephew (son of DS’s elder 
brother) and a grand-nephew (grandson of D.S’s elder brother), 
and the nephew claimed to be entitled to the whole of 
DS's property as the nearer sapinda but the grand-nephew 
contended that since both of them were in the same group 
-of sapindas the principle of representation applied and the 
defendant was entitled to the share which would have gone 
to his father if the latter had been alive when inheritance 
opened, eld, that the text of Manu should be given its literal 
meaning and therefore, the defendant (grand-nephew) was 
not entitled to any share in the property of DS. 

Budhu Singh v. Laltu Singh, I.L. R., 37 All, 604 (P.C), 
referred to. 

FIRST APPEAL from a decree of MIRZA NADIR HUSAIN 
SAHEB, Second Additional Subordinate Judge of Aligarh. 

Panna Lal, for theappellants. 

Shiam Krishna Dar, for the respondent. 


The following judgments were delivered :— 


WEIR, J.—This is a defendant’s appeal in a suit brought to 
recover one-half of the property of one Durjansal Singh. On 
the death of the survivor of Durjansal Singh’s widow and 
daughters his two nearest relations were a nephew, the plaintiff, 
son of Maharaj Singh, (who was the elder brother of Durjansal 
Singh) and a grand-nephew, the defendant, son of Pokhpal Singh, 
(a younger son of Maharaj Singh). The plaintiff and defendant 
are entered in the £Aewat as equal owners of Durjansal Singh’s 
zamindary property.” The plaintiff claims to be entitled to the 
whole of Durjansal Singh’s property as the nearer sapinda, but 
counsel for the defendant contends that since the plaintiff and 
the defendant are in the same group, or class of sapindas—see 
Buddhu Singh v Laltu Singh(')—the principle of representation 


* F. A. No. 370 of 1925 
(1) ILL. R., 37 All., 604 (P. C.) 
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applies, and the defendant is entitled to the share which would 
have gone to his father, Pokhpal Singh, if the latter had been 


alive when the inheritance opened. 


Counsel for the plaintiff relies on the well-known text of Manu, 
“to the nearest sæpinda the inheritance next belongs.” Taken 
literally, these words would clearly exclude the defendant from 
claming any share of the mheritance as long as a nearer relation, 
suchas the plaintiff, is alive, and this view ‘of the effect of the text 
has been accepted by all modern text-writers on Hindu Law. 
Thus, for example, in the latest edition of Mayne’s Hindu Law 
on page 838 it is said that “ he”, that is, the grand-nephew, 
“cannot succeed as long as any nephew is alive, except by 
special custom”; and another text-writer, namely, Trevelyan 
(see Hindu Law, pp. 349-350) lays down a similar rule, citing 
as an illustration of it Chapter 2, section 4, Placitum 8 of the 
Mitakshara, 


“In case of competition between brothers and nephews, the nephews 


have no title to the succession ; for their right of inheritance is declared 
to be on failure of brothers.” 


Counsel for the defendant contends that this is merely an excep- 
tion to a general rule, ż.e., that the principle of representation 
applies to any class or group of sapindas ; and that the text of 
Manu should be construed as meaning that the nearer class of 
sapindas excludes the more remote class. If there were such 
a rule, there would almost certainly be decisions interpreting or 
giving effect to it; but no such decision has been quoted to us; 
and there are certain eases which show that the text of Manu has 
not been construed in that way. In case No. 2 of section 5 
of Macnaghten’s Hindu Law, at page 67 of the precedents, it 
is stated that o 

“on the death of the wdow ofthe second brother the property left by 

her will be equally shared by the sons of her husband’s brothers. 

The grandson of her husband’s elder brother is excluded by them.” 


The same principle was laid down by the Officiating Chief 
Justice of the Calcutta High Court in the following terms in 
Khettur Gopal Chatterjee w. Poorna Chandra Chatterjee ('): 

“ My learned colleague Mr. Justice Mukerjee, has stated that which I 

have always understood to be the rule in such cases in a clear and concise 

form by saying that amongst sapındas the nearest sapında excludes those 
more remote.” 

The reason for this rule was explained by Sir T. Muthusami 
Ayyar in Muttuvaduganatha Tevor v Periasami (°) where he 
says, . 

“the distinction (between obgtructed and unobstructed inheritance) 

is material only to the extent that in the one case (that is in the case 


of cognate or collateral relations) the nearest male heir excludes the 
more remote, whilst in the other (the case of sons and grandsons) 


(1) 15 W. R., (C. R.), 482 (2) I. L. R., 16 Mad., 15 
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the doctrine of representation excludes this rule of preference. It is 
founded upon the theory that the spiritual benefit derivable from the three 
‘lineal male- descendants is the same, though among collateral male 
heirs the guantum of such benefit varies in proportion to the remoteness 
of the male heir from the deceased male owner....the rule, that to the 
nearest sapında the inheritance belongs, applies alibi whether the inheri- 


SHER 
SINGH 
v 
BASDEO 


tance is obstructed or unobstructed, with this difference, viz., that where ® SINGH 


the last male owner léaves sons, grandsons and great-grandsons, their 
sapinda relationship confers equal spiritual benefit on him, though their 
blood relationship is not the same and they are all co-heirs within the 
meaning of the rule.” g 
This dictum of the learned Judge was accepted as correct by the 
Madras High Court in Marudayi v. Doraisami Kavambiam(’) . Since 
there does not appear to us to be any reason why the text of Manu 
should not be given its literal meaning, and since no text from 
any of his commentators has been cited to us which would show 
that the words should be given any other meaning, and since 
the literal meaning appears to have been accepted by all the 
_ leading modern text-writers on Hindu Law, we think that we 
ought to apply it in preference to an interpretation for which no 
authority has been cited. We, therefore, hold that the defendant 
is not entitled to any share in the property of Durjansal Singh. 


There is only one other question at issue between the 
plaintiff and the defendant in this appeal. The plaintiff -has 
claimed from the defendant possession of half of the site of a 
ruined house and the value of the materials of that house which 
have been removed by the defendant. The defendant admits 
that he has removed- these materials and that their valuc is 
Rs. 20 The defendant's case is that this house was only held 
by Durjansal Singh as an occupancy tenant and that his rights 
in it came to an end at his death, and that one-half of the site of 
the house is included in his (the defendant's) mahal. The Trial 
Judge has found that this is not the case, and the evidence on 
which he has relied appears to us to be satisfactory. He has, there- 
fore, ordered the defendant to surrender ethe half of the site 
which he claims and to pay Rs. 20 damages to éhe plaintiff. | 
The appeal should be dismissed with costs. 

SULAIMAN, A. C. J.—I have read the judgment of my learned 
brother who has referred to the various authorities. I concur 
in his view, and would only like to add a few words on the 
scheme laid down in the Mitakshara determining the order of 
succession. ' 

In part II, Chapter II, section I, p. 1., it is stated that the 
order of succession among. all, on failure of them, is next declared. 
The passage of Yajnyawalkya gives the order: . 

“ Brothers likewise and their sons......-. alasane. -cOn failure gf 

° the first among these, the next in order is indeed het to the estate.” 
(1) I. L. R., 30 Mad., 348 


Wen, J. 


Sulaiman, 
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CIVIL It is thus clear that brothers’ sons come in only on failure of 
akg brothers. This is made fully clear in section 4, pp. 7 & 8, which 


ak provides that : 
ee “On failure of brothers also, their sons share the heritage...... ”, In case 
v. of competition between brothers and nephews, the nephews have no 
ey s title to the succession . for their right of inheritance is declared to be on 


failure of brothers.” l ` 
Sulaman, In the case of Buddha Singh v. Laltu Singh(') their Lord- 

d.C J. sips of the Privy Council, affirming the view of this Court, held 
that brothers’ grandsons are included in the expression “ brothers’ 
sons”, and that they also are heirs. In that case the point 
did not arise and it was not decided what the rights inter se are 
between brothers’ sons and brothers’ grandsons. 

Section 4, p. 5 quotes the general rule laid down by Manu: 

“ To the nearest sapında, the inheritance next belongs.” 


It would follow on principle that brothers’ sons would exclude 
brothers’ grandsons. Page 9, which gives brothers’ sons a title 
through their deceased father,, applies to the case ‘where death 

occurs before a partition of the estate, and is not applicable to 
this case. ` 


The learned Advocate for the appellants contends that just as 
there is representation among sons ang grandsons, in the same way 
there ought to be a representation among the brothers’ sons and 

. brothers’ grandsons. His contention is that brothers’ sons and 
brothers’ grandsons fall within a single category designated by 
the expression “ brothers’ sons ”, and that there should therefore 
be no preference zzter se between members of the same class. 
He therefore argues that the general rule laid down by Manu 
should not be applied to brothers’ grandsons. 


An regards remoter relations, the learned Advocate has to 
concede that remoteness involves an exclusion. In section 5 
the heirs who are successively entitled are defined. 


If we were to accept the contention on behalf of the appel- 
lants, we would havé the anomaly of having representation among 
«sons and grandsons, then exclusion of brothers’ sons by brothers, 
then again representation among brothers’ sons and brothers’ 
grandsons, and lastly exclusion of remoter heirs by nearer heirs. 


Having regard to the order of succession laid down in the 
Mitakshara, it seems only logical not to extend the principle of 
representation beyond the sons and grandsons. ‘In the absence 
of any express provision to the contrary, the rule laid down by 
Manu should apply to brothers’ sons just as it admittedly applies 
to more distant collaterals. 


By THE CouRT.—The appeal fs dismissed with costs. 
Appeal dismissed 


= (1) I.L. R., 37 All., 604 
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BASDEO NARAIN (Plaintiff) Cyri 
Versus 1928 
MUHAMMAD YUSUF AND OTHERS (Defendants) * July, 10 
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Hindu Law—Joint family property—Perpetual lease granted by bro- KENDALL,J. 
ther acting as manager—Validity of—Transaction not for benefit NIAMAT- 
of family —Prayer as to possession of leased property by ejectment. ULLAH, J. 


Where the brother of the minor plaintiff, acting as the mana- 
ger of the joint Hindu family, executed a perpetual lease of a 
portion of the ancestral property at a rental of Rs. 70a year 
whereas it had previously been ‘leased and at any time might 
have been leased at a rental of Rs. 125 a year and the lessees 
gave the lessor a xazrana of Rs. 1,200, but there was not shown 
to have been either any advantage in piving a permanent lease 
or in realizing ready money, e/d, that the permanent lease was 
null and void and ineffectual as against the plaintiff, but inas- 
much as the lessees had occupied the property for a number of 
years and had been paying rent regularly and as the lessor had 
legal right to admit them to the occupation of the land, it would 
be altogether wrong to regard the lessees as trespassers merely 
because the lessor exceeded his power in executing the perma- 
nent lease and, therefore, the lessees could not be ejected. The 
relationship of landlord and tenant had been established be- 
tween the parties and it was open to them to settle their rights 
and liabilities in the revenue court. 

Palaniappa Chetty v. Sreemath Devasikamony Pandara San- 
nadhi, I.L. R., 40 Mad., 709, Hanooman Prasad Panday v. 
Musammat Baboocee Munraj Kunwari, 6 Moore’s I. A., 393, 
Abdul Rahman v. Sukhdayal Singh, 2 A. L. J. R.,.507 and Ram 
Chand v. Raj Hans, 3 A. L. J. R., 517, referred to. 

SECOND APPEAL from a decree of D. C. HUNTER ESQ., Dis- 
trict Judge of Allahabad, reversing a decree of PANDIT VISHNU 
RAM MEHTA, Subordinate Judge of Allahabad. 


Kailas Nath Katju, for the appellant. e 
Iqbal Ahmad, for the respondents. ° 5 
The judgment of the Court was delivered by 


_ KENDALL, J.—This second appeal arises from a suit brought gendai, J. 
by a minor son ina joint Hindu family for a declaration that a 
perpetual lease of 10 agricultural plots granted by one of his 
brothers in 1922 is null and void as against the plaintiff, and 
praying to be put in possession of the property. The trial court 
decreed the suit on the ground that the lease was not executed 
for the benefit of the family in that it was not for the payment 
of any debts binding on the family. The lower appellate court 
has reversed this finding on the ground that the lease was a 

* S. A. No. 2223 of 1925 - 
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sound business transaction. It may be mentioned that it is agreed 
before us that there is an inaccuracy in the statement of the case 
by the learned District Judge, in that the grantorof the lease was 
the brother and not the father of the plaintiff. 


_ The facts are that this brother, Dhanwant Narain, acting as 
manager of the family, executed the lease at a rental of Rs. 70 
a year, whereas the property had previously been leased and at. 
any time may be leased ata rental of Rs. 125 a year. It has 
however been found—though no mention of the fact'is made in 
the lease itself—that the lessees gave the lessor what is called 
a “ naæzrana” of Rs. 1,200. It is on the strength of this “ zaz- 
rana ” that the lower appellate court has found that the lease was 
an “excellent business transaction distinctly favourable to the 
family”. The Judge points out that although the nominal rent 
was Rs. 55 per annum less than it should have been, yet the 
cash realised, if invested, would bring in an income which would 
make up for the deficiency in the annual rent. 


The issue before the learned Judge, however, was not 
whether the transaction was a good one from a business point of 
view, but whether the lease was executed for the benefit of the 
family, and when we consider the extremely technical sense in 
which those words are used, we have no doubt that the issue is 
not an issue of pure fact but one of mixed fact and law. It has 
been argued for the respondents that the lease was only an agri- 
cultural lease, and was not an alienation, and itis true that there 
is a clause in the lease by which the lessees become liable to 
ejectment if they should fallinto arrears with their rent beyond 
a certain period, and if they are ejected on this ground, they lose 
the xazrana. We do. not believe however that this permanent 
lease can be regarded in any other light than as an alienation, to 
support which it was necessary to prove legal necessity or the 
benefit ‘of the joint family estate. It goes further in the way of 
alienating the property than a usufructuary mortgage would have 
done, for the property is removed entirely from the control of 
the family, provided that the lessees pay the favourable rate of 
rent to which they have bound themselves. In the case of a 
usufructuary mortgage the mortgagor still retains the initiative 
and can recover the property by payment of the mortgage debt. 
No such initiative is left to the lessor under this lease. It is not 
denied before us that usufructuary mortgages have always been 
held by the courts to amount to alienations of property, and we 
should for this reason have held this lease to be an alienation. ' If 
any authority for such a conclusion were needed it would be 
supplied by the case of Palaniappa Chetty v. Sveemath Devasika- 
mony Pandara Sannadhi (1) in which it was held by their Lord- 
ships of the Judicial Committee that a permanent lease by a 

(1) I.L. R., 4o Mad., 709 
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shebait of land dedicated to the worship of an idol, of which he 
was the trustee, was invalid on the ground that he was not cons- 
trained to make the lease by any necessity by the consideration 
of or any benefit acçrùing to the estate from it. 


Now it has been held by the Privy Council in the well-known 
case of Hanooman Prasad Panday y. Musammat Babooee Munraj ¢ 
Kunwari (+) that the manager foran infant heir has only a 
limited A qualified power to “charge an estate not his own. His 
powers are analogous to those ofa manager ofa joint Hindu 
family and the skedazt of a temple, and the power to charge the 
estate can only arise in a case of need or for the benefit of the 
estate. There has been a tendency in certain rulings of this 
Court to put a'rather more rigorous construction on the decision 
of the Privy Council in the case of Hanuman Prasad than was 
perhaps justified by that and one or two later pronouncements. 
For instance, it has been stated that a charge on a family estate 
can only be‘legally justified if it is a defensive act, and in order 
to clear up the ambiguities of the case-law on this particular point 
a Full Bench of this Court recently reviewed the position and 
came to a conclusion which may be summed up as follows. There 
is nothing in the pronouncements of the Privy Council to show 
that such a transaction must be of a defensive nature and further 
if the transaction be shown to be for the benefit of the estate 

` and such as a prudent owner would have carried out with the 
knowledge that was available to him at the time, it cannot be set 
aside by anybody. It was further held that the degree of pru- 
dence which might be required from a person who was not the 
sole owner would be somewhat greater than that which might be 
expected in the case of a sole owner, and might well be held to 
be what would be demanded in ordinary cases from a trustee. 
‘This decision has not been reported aś yet, and must be referred 
to as First Appeal No. 421 of 1925, Lala Jagat Narain v. Lala 
Mathura Das(?). 


~ Judged by this standard we are of opinion that the permanent 
lease in the present suit cannot be upheld. There is, nothing to 


show that it was for the benefit of the family that it should be * 


deprived of the chance of deriving benefit in the future from an 
enhanced rent. There is in fact nothing to show that ready 
money was wanted at all, or that the manager did not intend to 
spend the amount of the xazvana on his own pleasures. In the 
Full Bench case to which we have referred above a small portion 
of the joint family property had been sold fora very good price 
because it was difficult and expensive to manage, and the object 
of selling it was stated to be that other land -might be bought in 
amore convenient position, aad the Bench held that this was a 
transaction which was for the benefit of the family estate. In 


(1) 6 Moore’s Ind: App., 393 
(2) [Since published in 26 A. L. J., 841—Ed., A. L. J.,] 


CIVIL 
1928 
BASDEO 
NARAIN 


MUHAMMAD 
Y USUF 


Kendall, J. 


BASDEO 
NARAIN 


v. 
MUHAMMAR 
YUSUF 


Kendall, J. 


1316 HIGH COURT. - [AŻ L.. R. 


the present case there is not shown to have been either any ad- 
vantage in giving a permanent lease of the land or in realising 
ready money. We have no doubt therefore that the decision of 
the learned District Judge on this point must be .xeversed and 
that of the trial court restored. i 


A further question that has arisen here is this. The plaintiff 
prayed for possession of the leased property, and the trial-court 
granted this prayer. It has been strenuously argued on behalf 
of the appellant that this part of the decree of trial court should 
also be affirmed. In the case of Palaniappa Chetty v. Sveemath 
Devasikamony Pandava Sannadhi (+) immediate possession was 
given to the plaintiff. It was not however agricultural land that 
was there in dispute. Other cases that have been relied on by 
the appellant are those of Abdul Rahman v. Sukhdayal Singh È) 
and Ram Chand v. Raj Hans (°). In the first of these cases 
the property belonged to a ward anda sale-deed was executed 
on ‘his behalf without the sanction of the court. In the second 
case a usufructuary mortgagee had granted a lease for a period 
which extended beyond the period of the possession of the mort- 


‘gagee. It was held that the vendee in the first case and the 


lessee in the second could be dispossessed by the owners. In 
these cases however the transferor was not legally vested with the 
right to transfer the property at all,“and in the second case there 
was no relationship of land-holder and tenant between the plaintiff ’ 
and the mortgagee lessee. In the present case. it must be con- 
ceded that the manager had the power to grant leases to tenants 
in the ordinary course of management of the zamindari property, 
and there would have been nothing to prevent his granting an 
ordinary lease to the present lessees. It was only by granting a 
permanent lease that he exceeded his power. It has been sug- 
gested that the whole of the lease becomes null and void and the . 
lessees under it therefore become trespassers. We have to consi- 
der, however, that the manager admitted these lessees to the oc- 
cupation of the land as long ago as 1922, and that the lessees have 
presumably been in possession since and have been paying rent 
regularly. “We have also fo consider that the manager had legal 
authority to admit them to the occupation of the land. In these 
circumstances it seems to us that it wouid be altogether wrong to 
regard them as trespassers merely because the manager exceeded 
his power in executing a permanent lease. Under section 45 of 
the Agra Tenancy Act of 1926 
“when any person who has been admitted to the occupation of land or 
permitted to the occupation of land or permitted to retain possession of 
land by anyone having aright to admit or permit him with the intention- 
~ thata contract of tenancy shoul@ thereby be effected, but-without any 
rent being fixed, either he or the person so admitting or permitting him 


(1) I.L. R,, 49 Mad., 709 (2) [1904] 2 A. L. J. R., 507 
(3) [1905] 3 A. L. J, R., 517 
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may at any time during the period of his occupation or within three years 
after the expiry of such period sue to have rent fixed thereon.” 

It appears to us that the position of the lessees is analogous 
to that of persons who have been admitted to the occupation of 
the land in this way. It is true that when they were admitted to 
the land it was not intended that the contract of tenancy should 


be effected by the mere admission, but by a written contract - 


which has been held to be invalid. But it was intended that a 
contract of tenancy should be affected, and we think that it would 
be doing a violence to the meaning of the words if in these circum- 
stances we were to regard the lessees as trespassers and to eject 
them from an agricultural holding. There can be no doubt that 
the relationship of landlord and tenant has been established 
between them. 


The result is that we allow the appeal in part and give the 
plaintiff-appellant a declaration that the permanent lease is null 
and void and ineffectual as against him, but we dismiss the 
suit in regard to the prayer for possession. It will be for 
the parties to settle their rights and liabilities as to rent in the 
revenue court. As regards the zazrana it is not clear from the 
findings of the courts below whether the amount has been repaid 
to the lessees, but if not they will be able to recover it in a 
regular suit. The plaintiff- appellant will receive half his costs 
throughout from the respondents. 


Appeal allowed in part. 


: BAIJNATH (Applicant) 
versus 
DOOLAREY HAJJAM (Opposite-party)* 


Letters Patent, Allahabad High Court, section 10, amendment—Leave 
to appeal—Lxtension of time—Chapter IIT, ruke 6 (A)—WNo power 
to extend time—Rules made by High Court under sectiornerziI of the 
Civil Procedure Code—Limztation—Retrospective effect. 


A statute of limitation is retrospective in its operation and 
governs all proceedings from the moment of its enactment, 
even though the cause of action might have accrued before 
the Act came into existence. 


Sont Ram v. Kanhaiya Lal, I. L. R., 35 All., 227, followed. 
Under section 131 of the Civil Procedure Code rules made 
by the High Court have the force of law from the date of 
publication, or from such other date as may be specified. 
Under Chapter III, rule 6 Asthere is no power to extend the 
time for an application for leave to appeal under section 10 of ® 
the Letters Patent if 60 days have expired. 
* Application in S. A. No. 200 of 1928 
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APPLICATION for leave ‘to ee under the Letters Patent 
and for extension of time. 


Vishwa Mitra, for the applicant. 
The following judgment was delivered by 


SULAIMAN, A. C. J.—This is an application for leave to 
appeal under the Letters Patent and for extension of time. 


Had the judgment been delivered before the amendment of 
section 10 of the Letters Patent came into force, no leave would 
have been necessary and a substantive right of appeal could not 
be taken away by a subsequent amendment of the Letters Patent. 
The amendment came into force from the date of its publication 
in the Gazette, namely, the 28th of January, 1928. The judg- 
ment in the present case was delivered after this date, hence 
leave is necessary. 

As regards the prayer for extension of time, it is quite clear 
that section 5 of the Limitation Act does not apply to this case 
for the period is fixed not under the Limitation Act, but by 
special rules framed by this Court. Under Chapter 3, rule 6 of 
the old rules there was power to extend the time for good cause 
shown. Under the new rule 6 (A) there is no power to extend 
the time if 60 days have expired. 


The question is whether the old rule or the new rule applies. 
The new rule, though made earlier, was published in the Gazette 
of the 3rd of March, 1928. Under Section 131 of the Code of 
Civil Procedure rules made by the High Court have the force of 
law from the date of publication, or from such other date as may 
be specified. In the present case no date was specially specified. 
The present appeal was filed after the new rule came into force. 
It seem to me that, although the right of appeal is a substantive 
right, no one has a vested right in a period of limitation. It can- 
not be said that there is any substantive rightin an appellant to 
wait fora particular period of time before filing the appeal. Rules 
of limitation are prima facie rules of procedure, and unless there 
is something special in the rules which justifies a contrary in- 
ference, the rules applicable to an application or appeal would be 
rules which are in force at the time when the appeal or the 
application is filed. It has been held in numerous cases that a 
statute of limitation is retrospective in its operation and governs 
all proceedings from the moment of its enactment, even though 
the cause of action might have accrued before the Act came 
into existence—vide Soni Ram v. Kanhaiya Lal(’). 


Although this was a case in which I might have granted - 
leave if I had the power to extend the period, I reject the appli- 


e cation because it is admittedly Beyond time. 


Application rejected 
(1) I. L. R., 35 All., 227 
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THE SWADESHI COTTON MILLS CO., LTD., pie 
CAWNPORE.—IN THE MATTER OF* 1928 


Income-Tax Act, 1922, Sec. ro (2) (vit)—Obsolete machinery—A llow- diiy, 2 
ance, question of. ( = 
Where as far back as 1923 a limited Company decided to re- Beers 
place a steam driven engine on the ground that it had become oe 
obsolete, and the machine was not replaced though an electricity 
driven engine was provided, but in 1926 the machine broke down 
past repairs and was sold, fe/d, that the engine was sold in 
consequence of its having becomé obsolete within the meaning of 
Sec. ro (2) (vii) of the Income-Tax Act of 1922. 
REFERENCE under the Indian Income-Tax Act, 1922, Sec- 
tion 66 (2):— 
The following is the statement of the case :— 
1, The Swadeshi Cotton Mills Company, Limited, Cawnpore, was 
assessed to income-tax and super-tax in the current financial year on July 
30, 1927. 
2, The assessee claimed 


obsolescence allowance ’’ amounting to 
Rs. 49,988 in respect of an engine, but the Income-Tax Officer disallowed 
the claim in the following terms®*— 

“ Engine break-down. The assessee has debited Rs. 1,01.096 for 
repairs and renewals to spinning account and Rs. 8,015 to weaving 
account. Details have been furnished in schedule No. 7 sent 
with_the return. A sum of Rs. 53,308 on account of break-down 
of an engine is included in this. Last year there was an accident ` 
in the mill and the engine broke down and the assessee replaced 

it by electric motors and transformers, the purchase of which is 
debited to repairs and renewals account. Evidently this item is 
of capital expenditure, and loss by break-down of an engine isa 
loss of capital nature and cannot be debited to revenue account. 
The assessee in his letter, dated July 26, 1927, says that loss may 
be allowed under the ‘obsolescence’ clause. *This case is similar 
to one decided by the Hon’ble High Court of Jvicature of e 
Madras in Ratan Singh v. Commissioner of Income-tax, Madras, 
dated August 7, 1925. The loss incurred by. destruction of a ma- 
chine cannot be claimed as ‘obsolescence allowance’. This loss, 
therefore, cannot be allowed. On looking into the details of 
Rs. 53,398 it was found that a sum amounting to Rs. 3,399-15-3 
consisted of items which ought to have been debited to current 
repairs and renewals accounts. Deducting this item, there remains 
a sum of Rs. 49,988 which is disallowed.” 

3. The assessee appealed to the Assistant Commissioner of Income-tax 
who directed a further enquiry for the reasons given in his order of which @ 
an extract copy is attached (appendix A). Copies of the letters cited by 

* Misc. Case No. 231 of 1928 i 
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the Assistant Commissioner of Income-tax are attached in appendix D 
(items I and II) so far as relevant to the present reference. The Income- 
tax Officer duly submitted a report of which a copy is contained in appen- 
dix B. Copies of the correspondence furnished by the company and 1eferr- 
ed to by the Income-tax Officer, together with a copy of the statement 
made by Mr. H. Horsman on December, 14, 1927, are given in appendix D 
(items III to IX). The Assistant Commissioner of Income-tax rejected 
the claim (extract copy of order in appendix C). 

4. The Company has now claimed a reference to High Conrt on the 
question of law set out in the following telegram :— 

`" Point of law involved is as to construction of section [stop] Only 
requisites to found claim are that machine was obsolete and was 
discarded [stop] Both facts found in present case assessee cannot 
be deprived of allowance by intervention of accident before dis- 
card [stop] We could have repaired machine and subsequently 
discarded claiming cost of repairs as well as obsolescence allow- 
ance [stop] Construction of section as relied upon by Assistant 
Commissioner erroneous that old plant should actually have been 
replaced before allowance could be claimed and that condition for 
grant of allowance was that after replacing it should have been 
Sold or discarded [stop] Nothing in section that claim dependent 
on replacement.”’ 7 

5. The point of law which ariseẹand which is stated for the decision 
of the High Court is :— 

Was the engine in question sold or discarded in consequence of its 
having become obsolete within the meaning of section 10 (2) (vii) 
‘of the Indian Income-tax Act 1922? 

6. The petitioner desires ‘‘to have the following question inserted to 
precede that as put in” the foregoing paragraph :— 

“ Whether the fact of the discarding of a machine admittedly obsolete 
does not constitute sufficient compliance with the provisions of 
section 10 (2) (vii) of the Indian Income-tax Act, 1922, to sup- 
port a claim to the allowance thereunder?” 

The reason assigned by the company is that ‘‘in its present form it would 
appear that the question (z.e. in paragraph 5) is put solely on a point of 
fact upon which your finding is recorded against the company.” The Com- 
missioner is unable to state the question desired by the company because 
itis in vague terms, and the point in issue is whether on the facts found 
in this case a certain allowance should be given, 

7. In the opinion of the Commissioner of Income-tax the answer to the 
question, which is stated for the opinion of the High Court in paragraph 5, 


is in the negative. 
W. GASKELL, 


Commissioner of Income-tax. 
Kailas Nath Katju, for the assessee. 
Uma Shankar Bajpai, for the Crown. 
The Court delivered the following judgment :— 
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MUKERJI, J.—This is a case stated by the Commissioner of 
Income- Tax-at the instance of the Swadeshi Cotton Mills Com- 
pany, Limited, Cawnpore. 


The question:submitted for our answer runs as follows :— 


Was the engine in question sold or discarded in consequence 
of its having become obsolete within the meaning of Section 10 
(2) (vii) of the Indian Income-Tax Act, 1922? 


The facts are given in the order of the learned Assistant Com- 
missioner dated the 16th January, 1928 and are as follows :— 


The Swadeshi Cotton Mills Company Limited had a steam 
driven engine. So far back as in 1923 it was decided that it 
should be replaced ` (at such date as might be found convenient) 
on the ground that it had become obsolete. The machine was, 
however, not actually replaced although an electricity driven 
engine was provided. In September, 1926 the engine actually 
broke down, and the question arose whether it should be repaired 
or not. Within a few days the company decided that it should 
not be repaired but should be sold. It was actually sold for 
1,200 and odd. The question is whether the machinery was 
‘discarded because it was obsolete within the meaning of clause 
(vii), sub-séction* 5 (2), section I0 of the Indian Income-Tax Act. 


As already stated, the machine had been declared to be ob- 
solete. It was discarded because two things happened. It was 
obsolete and it also broke down and it broke down past repairs. 
In‘the circumstances we are of opinion that the engine was sold 
in consequence of its having become obsolete within the mean- 
ing of section 10 (2) (vii) of the Indian Income-Tax Act, 
1922! The costs of this reference will be paid by the Govern- 
ment. 


\ ; 
\ WALIDAD KHAN (Applicant). 
Versus 

“KING EMPEROR TiHRoucH SUKHA (Opposise-party)* 


Criminal Penetri Code, `section 526, clause (8)—Application for 
postponement with a view to move transfer application—Re/jection 
of, by Magtstrate—Dtsobedtence of mandatory provistons—Ground 
for transfer. 

The hea ring of acase must be transferred from-the court of 
a Magstit who appears to disobey a statutory mandate, 
Where after an application for transter was dismissed by 
the District ‘Magistrate on 20th April, 1928, a subsequent appli- 
cation was made on 23rd April for postponement in order to 
* Crim, Misc. No. 127 of 1928 
166 
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move the High Court for transfer and the Deputy Magistrate 
refused this application, Ae/d, that the Deputy Magistrate’s 
refusal amounted to a flagrant disobedience of clause (8) of 
section 526 of the Code and therefore the applicant was entitled 
to obtain a transfer of his case from this Magistrate. 

CRIMINAL MISCELLANEOUS application for transfer. 

M. A. Aziz and S. N. Verma, for the applicant. 


Uma Shankar Bajpai (Government Advocate), for the 
Crown. 


The following judgment ‘was delivered :— 


DALAL, J.—I have informed the learned Government Advo- 
cate that lam determined to enforce the mandatory provisions 
of a statute, and shall transfer the hearing of a case from any 
Magistrate who appears to disobey a statutory mandate. In the 
present case there was an application for transfer put in before 
the District Magistrate who dismissed it on 20th April, 1928. 
On the 23rd April the applicant applied to the Deputy Magis- 
trate for postponement in order to move this Court for transfer. 
The Deputy Magistrate had the temerity to -refuse this applica- 
tion. This flagrant disobedience of a statutory mandate is suffi- 
cient, in my opinion, to entitle the applicant to obtain a transfer 
of the case from this Magistrate. There can be no doubt what- 
soever as to the interpretation of clause (8) of section 526. 

“If in the course of any inquiry or trial ..... the accused notifies to the 

court before which the case is pending his intention to make an appli- 

cation under this section in respect of such case, the court sall adjourn 
the case...... for such aperiod as will afford a reasonable time for 
the application to be made and an order to be obtained thereon.” 


I regret to notice that in the present case the Magistrate has 
submitted an explanation which I consider to be a prevarication 
instead of an apology. He says that i 
“time was not granted because the complainant has had sufficient time 
and also because he was to get further time even without the sanctioning 
of his last-mentioned application.” 


The applicant had not sufficient time because his application was 
dismissed by the District Magistrate on 20th April and in three 
days he could not come here all the way from -Bulandshahar and 
obtain an order of transfer. By reason of this disobedience to a 
definite direction of law I direct that the proceedings shall be 
transferred to the Court of some Magistrate other than that of 
Babu Man Mohan Dayal. The District Magistrate is requested 
to transfer the case for hearing to some other Magistrate having 
jurisdiction. The proceedings shall start again from the point 
e Where they had been broken off? 
S Application. allowed 


Case transferred 


I 
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THE ALLIANCE BANK OF SIMLA LTD., CIVIL 
(IN LIQUIDATION) (Plaintiff) 1928 
VETSUS Famed 
THE FAIZ-I-AM HIGH SCHOOL ASSOCIATION, KT 


MEERUT AND OTHERS (Defendanis)* PANERJI I. 
Civil Procedure Code, sectton 107 read with sectton 152—Provisions 


of—Clerical mistake on face of record—High Court’s power to 
correct. 

Where in an appeal, the High Court discovered, upon an 
examination of the record, that one of the defendants named 
BU had not been impleaded owing tothe mistake of the 
decree-writer in the lower court who had inserted in the 
decree the name of one RU instead of defendant AU, held, 
that in view of the provisions of section 107 read with section 
152 of the Civil Procedure Code the High Court was entitled 
to correct any clerical or arithmetical mistake apparent on the 
face of the record and therefore the name of RU in the decree 
should be deleted and that of BY substituted. 

B. E. O'Conor and Ram Nama Prasad, for the appellant. 


T. N. Chhadha, Hamid Hasan and Muhammad Husain, for 
the respondents. ï 


The judgment of the court was delivered by 


. BANERJI, J.—A suit was filed by the liquidator of the Alliance 
Bank of Simla, Ltd., against six defendants, and defendant No. 3 
is described in the original plaint, which is in English, as Sh. Bashir 
Uddin Sahib, vais, Lalkurti Bazar, Meerut Cantonment. The suit 
was partly decreed, but in the decree that was prepared by the 
office of the learned Subordinate Judge of Meerut, defendant 
No. 3 is described as Sh. Rashid Uddin Sahib, vais, Lalkurti 
Bazar, Meerut Cantonment. When the liquidator of the Alliance 
Bank filed an appeal against that decree, the persons who were 
impleaded as respondents were the persons* mentioned in the 
decree, and No. 3 was Sh. Rashid Uddin, vais, Lallsurti Bazar, 
Meerut .Cantonment. When the appeal was ready for hearing 
- the learned counsel for the appellant discovered that Bashir 
Uddin, defendant No. 3, had not been made a party respondent. 
He therefore applied to this Court setting out the circumstances 
under which the mistake was made and which we have upon 
examination of the record found to be correct that it was entirely 
due to the mistake of the decree-writer in the court of the Sub- 
ordinate Judge that Bashir Uddin was not impleaded. The 
prayers in the application which is now before us for disposal 
are that the original decree of the court of the Subordinate Judge 
be corrected by putting in the array of parties the name of 

* Applic. in F. A. No. 428 of 1925, 


Banerji, J. 
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Sh. Bashir Uddin and expunging 'the name of Sh. Rashid Uddin. 
The second prayer is that the relief against Bashir Uddin be held 
not to be time-barred. This application is opposed by Mr. - 
Muhammad Husain who appears for the other respondents and 
Bashir Uddin on whom notice of - the appelant s application has - 
been duly served. Š 


Mr. Muhammad Husain contends that under section 152 of 
the Code of Civil Procedure the only court that can correct the 
apparent clerical mistake is the court of the Subordinate Judge 
and although we are seised of the appeal we have no jurisdiction 
lo amend the decree. He has not controverted, and in fact 
cannot controvert, the fact thata mistake was made by the decree- 
writer of the Subordinate Judge and that the name in the decrce 
ought to be Basir Uddin and not Rasid Uddin. We are unable 
to understand how this mistake arose as the plaint is typewritten 
and in English. 


Mr. Muhammad Husain further contends that even if we 
have jurisdiction to amend it, we should not do so because the 
hearing of the appeal will be ‘delayed by bringing Bashir Uddin 
on the record and the respondent, in case the appeal is allowed, 
will have to pay to the appellant more money as interest than 
they would have had to pay if Bashir Uddin had originally been 
implicated as one of the respondents. 


We are of opinion that, as we are seised of the case, in view of 
the provisions of section 107 read with section 152 of the Code 
of Civil Procedure, we are entitled to correct any clerical or 
arithmetical mistake apparent on the face of the record. Mr. 
Muhammad Husain admits that some court must have power to 
do so, but in accepting his contention all that will happen is that 
we will have to send the record to the court below to examine 
and see whether there was an apparent error on the face of the 
record. As we have stated, we have examined the record and 
there is the mistake. We therefore direct that in the decree the 
name of Rashid Uddin be deleted and the name of Bashir Uddin 
substituted. 


On behalf of Mr. Chaddha Mr. Muhammad Husain claims 
that Rashid Uddin ought to get all costs and his name removed 
from the record forthwith. We direct that Rashid Uddin’s name 
be expunged from the memorandum of appeal. Rashid Uddin is 
entitled to the costs he has incurred. We allow, him Rs. 50 as 
counsel’s fees. As regards the prayer of Mr. Muhammad Husain 
with reference to the extra interest which his clients might have 
pay if the appeal -is decreed, we are unable at this stage 
to pass any orders. All that we,can say is that Mr Muhammad 

e Husain ought to mention the matter before the Bench hearing the 
appeal, and it will be for that Bench to decide, in the event of 
the appeal being decreed, from what date interest should be paid, 
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or should not be paid to the appellant. Mr. Muhammad Husain 
is entitled to the costs incurred by his clients in the matter of 
-this application. We assess Rs. 50 as the costs of this appli- 
cation as Mr. Muhammad Husain’s fees. i 

Mr. Muhammad Husain further claims costs incurred by his 
- client on account of the adjournment.of the appeal on the 1st of 
May.: This will be a matter for the Bench deciding the case to 
fix oraward. We direct the office to enter the name of Bashir 
Uddin in the memorandum of appeal in place of Rashid Uddin 
and to fix a date for hearing and serve Bashir Uddin’s counsel 
with notice thereof, and we extend the time for impleading Bashir 
Uddin under section 5 of the Limitation Act. In case Bashir 
Uddin wishes to apply for translation and printing of any paper, 
which has not already been translated or printed, he will be at 
liberty.to apply within two weeks from to-day for translation of 
such paper. 


, 


MANGAT RAI AND OTHERS (Applicants) 
VEVSUS 
BABU RAM (Ofposite party) * 


Civil Procedure Code, section 47 read with section 2—L feci of—Order 
by execution court refusing to postpone sale—Not appealable— 
Order 21, rule 22, as amended in 1927—Decree-holder’s option to 
purchase property at any price—Court unauthorized to restrict. 

An order of the execution court rejecting an application for 
stay of ‘sale’ does not amount to a final judicial decision and is 
therefore not appealable. 

Only that order is appealable which determines the rights of 
the parties with regard to any matter in controversy. 

Husain Bhatv. Beltte Shak Gilani, I.L. R., 46 All., 733, 
Muhammad Zakaria v. Kishan Narain and Muhammad Hafiz, 
I. L.R., 48 All, 260 and Shiam Lall v. Roshan Lal, 14 A.L. 
J. R., 363, referred to. a 

Under the amended rule 22, Order 21 of the Civi? Procedure 
Code, there is no power in a court_to restrict the option of the 
decree-holder and compel him to purchase property at any mini- 

- mum price. i 
s EXECUTION FIRST APPEAL from a decree of MR. P.C. 
AGARWAL, Subordinate Judge of Budaun. 
Sarkar Bahadur Johari, for the applicants. 


Appeal heard under Ordèr 41, rule 11, Civil Procedure Code. 
The judgment of the Court was delivered by 


SULAIMAN, A. C. J.—This is an execution first appeal arisinge 
out of a mortgage decree. The appeal purports to have been 
K * E, F. A. No. 11 of 1928 
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preferred from an order dated the 19th December, 1927. That 
order merely was one rejecting an application for stay of the 
sale. It is clear to us that such an order is not appealable. It 
did not involve any question relating to the execution of the 
decree which would amount tosan adjudication conclusively deter- 
mining the rights of the parties with regard to any of the matters 
in controversy. Section 47 has to be read with section 2 of the 
Code of Civil Procedure, and reading the two sections together 
it is obvious that every order passed by an execution court is not 
necessarily appealable. It is only appealable when it determines 
the rights of the parties with regard to any matter in controversy. 
A refusal to postpone a sale did not determine the rights of the 
patties within the meaning of that section. We may refer to 
the case of Husain Bhai v. Beltie Shah Gilani (') and Muham- 
mad Zakaria v. Kishan Narain and Muhammad Hafiz (°). > 


The learned advocate for the appellant has relied on the case 
of Shiam Lall v. Roshan Lal(*). Piggott, J. in that case did not 
express any final opinion on the question whether an order passed 
in the course of proceedings held under “Order 21, rule 26 was 
appealable. Walsh, J., however, thought that because there were . 
15 paragraphs of controversial pleadings in the objection their 
dismissal was a judicial decision. In the present case a refusal 
to postpone the sale did not amount’to a final judicial decision. 


There are other grounds taken in the memorandum of appeal, 
but they apparently were not pressed before the court below, for 
there is no reference to them-in the order and Mr. Johari, on 
behalf of the appellant, is unable to state that they were actually 
pressed before the court below. i 

We are further of opinion that they have no force. Mr. Johari 


contends that the judgment-debtor has been prejudiced because 
the sale proclamation did not mention that the other encumbrances 


mentioned therein`were subsequent. This objection of the judg- - _ 


ment-debtor was futile because the dates of all these subsequent 
encumbrances weré actually mentioned in the sale proclamation. 
The onlyeother point urged by him is that the decree-holder 
should not have been allowed to purchase the property at a price 
lower than the value estimated by the court. Order 21, rule 22 
-of the Code of Civil Procedure was amended by this Court in 
1927, and under the amended rule there is no power in a court 
to restrict the option of the decree-holder and compel him to puf- 
chase property at any minimum price. No other point is pressed 
before us. The appeal accordingly has no merits and is dismissed 
under Order 41, rule 11. 


(1) I. L. R., 46 All., 733 
(2) I. L R., 48 All, 260 
(3) [1916] 14 A. L. J. R., 363 


Appeal dismissed 
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DEBI DATT TEWARI 
versus 


KING-EMPEROR (THROUGH) RUDRA DATT BHATT # 


Criminal Procedure Code, section 403—Previous acquittal in case 
under section 477 A—WNo bar to subsequent prosecution for perjury 
—Cycle of criminal prosecutions for perjury—When should be 
stopped. aie x i. 

On the motion of one D, R and CŒ were prosecuted under 
section 477A but were acquitted by the Magistrate who charged 
D with perjury. The Sessions Judge, however, who tried Ø, 
took an entirely contrary view from that of the Magistrate on the 
main facts of the first case and acquitted D. Thereupon D took 
up the cycle of cases and applied for the prosecution of Æ and 
G for perjury in his own trial. He/d, that the Sessions Judge 
rightly decided that there should be an end to this protracted 
litigation, and that it was nol advisable, in the interests of justice 
to continue these criminal prosecutions. 


‘CRIMINAL APPEAL from an order of F. D. Simpson ESQ., 
Sessions Judge of Kumaun. 

Kapil Dev Malaviya, forethe appellant. 

Peavey Lal Banerj?, for the respondent. 

The following judgment was delivered by 


DALAL, J.—These are two appeals made by one Debi Dat 
from the order of the learned Sessions Judge of Kumaun refusing 
to complain against two persons, Rudra Dat, and Gauri Dat, of an 
offence under section 193 of the Indian Penal Code. First of all 


_on the motion of Debi Dat, Rudra Dat and Gauri Dat were 


prosecuted under section 477A of falsification of account, and 
were acquitted by a Magistrate, Mr. Juyal. The prosecution was 


~: not really launched by Mr. Debi Dat, but the opinion of the 
- Magistrate was that he instigated it. Whether he instigated it or 
< not, he gave evidence in the case. The Magistrate while acquit- 


~i ting Rudra Dat and Gauri Dat made very strong comments on 


the conduct of Debi Dat, and after calling upon him to show cause 
complained against him for perjury. The perjury trial was held 
in the court of the learned Sessions Judge of Kumaun, Mr. 
Simpson, who came to an entirely contrary Conclusion from that 
arrived at by thé Magistrate on the main facts of the falsification 
of account case and seemed to think that Debi Dat was not a 
blackguard as held to be by the Magistrate, but was really a 


_ public benefactor. Debi Dat was acquitted, and he has now 


taken up the cycle of cases anf applied to the learned Judge for 
the prosecution of Rudra Dat and Gauri Dat for perjury in the 
* Crim. App. No. 439 of 1928 
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CIVIL trial in which he himself was acquitted. The learned Judge 
i 1928 decided, and I think rightly, that there should be an end to this 
— protracted litigation which began in 1924. ‘It was argued here 
DEP! DATT that the provisions of section 403 of the Criminal Procedure Code 
P do not apply, and that the previous acquittal of Rudra Dat and 
Kinc- | Gauri Dat does not bar their trial on a charge for giving false 
EMPEROR’ evidence subsequent ta their acquittal. The learned Judge, how- 
hrough > . a3 
RUDRA ever, has not placed his refusal on that basis. The real difficulty 
DATT is that a third court may again revert to the opinion of the 
BHATT Magistrate, Mr. Juyal, and in that case Rudra Dat and Gauri Dat ` 
Dalal, 7. may again obtain “cause for the prosecution of, Debi Dat for 
perjury in a fresh litigation. This would really be a scandal, 
i and- not a proper administration of justice. Two courts have 
DE taken contradictory views of a particular occurrence, and the 
teas matter must rest at that. It will not be advisable in the interests . 
x - of justice to take further proceedings in the belief that the learned 
Sessions Judge was correct in his appreciation of evidence, and ~< 
the Magistrate was wrong. In similar circumstances Tudball, J. - 
` made some- pertinent observations in Revision No. 232 of 1917. 
: He said : i 


“In any case it is time that a stop should be put to these prosecutions , 





for perjury arising out of this case. Apparently the learned Sessions 
Judge desires to continue the cycle of tases, and if Muazzam Ali Shah be 
tried by another Judge and perchance be acquitted, then the cycle will . 
Ie- g continue further and all these witnesses be put again on their trial for ` 

perjury and so on ad infinitum. In the circumstances of the case I think _ 
Sy it is highly improper to continue these criminal prosecutions,” 


ee There is no such invariable rule that justice must ultimately 5 
Mik be done. Cases occur where a matter is left in doubt and real- 
justice is not done. It is inadvisable that in following such a-will. ` +2 


< Rae o’-the wisp as absolute justice parties should be put to enormous. ~~ . 
we expense and the-time of courts should be wasted. © 


I dismiss both the appeals. : 
. . _ Appeals dismissed | Zs: 


-, 7 . 4 
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THE INDIAN TURPENTINE and ROSIN Co. LTD, SIE 
CAWNPORE.—IN THE MATTER OF * 1928 


Indian Income-tax Act, section ro (2) (1X)—Company—Part of profits 
paid as royalty—When not lable to assessment—Expenditure for ® 
earning profiis—What amounts to. MUKERJI, J. 


With a view to obtain an assured market for crude resin SENDE UJ 
obtained from its Forest Department, the United Provinces 
Government, which originally owned a resin factory, sold it, 
in 1923, to a syndicate in accordance with an agreement and 
became share-holder to the extent of half the shares in a 
Company subsequently floated by the said syndicate. Accord- 
ing to the agreement a certain quantity of crude resin was 
to be supplied every year for which a certain price for cost of 
labour and delivery and Re. r royalty was to be paid to the 
Forest Department during that year, and in the following 
year, a further payment was to be made which was to vary 
with the profits of the Company if these profits exceeded 
15 per cent. It was further agreed that if the royalty proved 
too low a price in view of the market conditions, an extra sum 
was to be paid to Government in order to bring the royalty 
to a proper figure. Meld, that the share of the profits of the . 
Company in 1925-26 aid to the Government as additional 
royalty in 1926-27 was a sum which should not be included 
in the assessment of incomertax on the profits of the Com- 
pany and that the money so paid was a part of the expenditure 
incurred solely for the purpose of earning the profits of the 
Company. 

ORDER on an application of The Indian Turpentine and Rosin 
Company Limited, Cawnpore. 


The following is, the statement és the case by the Commis- 
sioner of Income-Tax. 


May, 17 


The business of the Indian Turpentine and Rosin Company, Limited, 
belonged originally to the Government of the United Provinces and was 
known as the Government Turpentine and Rosin Factpry at Clutter- 
buckgunj in the Bareilly district. The Local Government sold the 
concern to a syndicate in accordance with the agreement, dated Septem- 
bei 1, 1923. A company was floated by the Syndicate in 1924 with a 
capital of twelve lakhs of rupees of which shares tothe value of six 
lakhs of rupees were allotted to the Local Government. 

2. Among other terms in the agreement the Local Government under- 
took to sell not more than 1,00,000 maunds of crude resin every year to 
the Company (clause 13). It was further agreed as laid down in clauses 
7 and 8 of the agreement in the second schedule that, besides the cost 
of collection and transport, th® Company would pay only an allowance 
of one rupee per maund net weight of crude resin delivered to the 

* Misc. Case No. 245 of 1928 æ 
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Company as royalty to the Forest Department, and in addition to a 
share of net profits of the Company to be calculated in accordance with 
clause 30 an additional royalty on crude resin supplied. Clause 30 
runs:— . . . This share shall be calculated as follows :— 

‘If the profits of the Company in any year exceed 15 per centum 
of the capital of the Company ranking for dividend then the Company 
will pay the Forest Department as additional royalty such proportion of 40 
per centum of the amount by which the profits exceed the above mention- 
ed 15 per centum as the number of maunds of crude resin either supplied 
by the Forest Department to the Company or collected and extracted 
by the Company from the channels made available by the Forest Depart- 
ment in the preceding tapping season (or if the year coincides with the 
tapping season then in the tapping season concerned) bears to the total 
number of maunds of crude resin received by the Company in that period. 

The profits of the Company for the purposes of this agreement shall 
be such profits as may be ascertained by the Company’s Auditors from 
year to year after deducting all working and other expense chargeable 
against revenue and proper depreciation on all buildings, machinery, 
plant and materials. The certificate of the auditors of the Company 
regarding the amount due to Government under this clause shall be 
accepted.’’ 

3. The Company was assessed to income-tax on September 27, 1927, 
on the basis of its profits in the finagcial year (its accounting period) 
1926-27. In framing his assessment the Income-tax Officer, Babu Sita! 
Prasad, refused to allow, as a business expense in the year. in question, 
the sum of Rs. 24,328-12-0 paid out of the profits of the year 1925-26 as 
additional royalty to the Local Government in accordance with the 
Director’s proposals on the accounts for that year although Thakur Ram 
Singh, the Income-tax Officer who assessed the Company in 1926-27, had 
said that this sum would be admissible in the next year, 

4. The Company appealed against this decision to the Assistant 
Commissioner of Income-tax, who upheld the order of the Income tax 
Officer. A copy of the relevant part of the appellate order is also attached 
(Appendix V). 

5. The Company has now asked that a case be stated for the decision 
of the High Court on the point whethe: the action of the Income-tax 
Officer in disallowing the sum of Rs 24,328-12-0 was correct. <A copy of 
its petition is enclosed in Appendix VI. 

6. The point of law which arises is -— 


Is the share of the profits of the Company in 1925-26, which was paid 
to the Government of the United Provinces as additional royalty in 
1926-27, expenditure incurred solely for the purpose of earning the profits 
of the Company assessable in 1926-27 within the meaning of section 10 
(2) (ix) of the Indian Income-tax Act? 


’ 


7- The Commissioner is of opinion that the answer to the question 

is in the negative. He would add that he disagrees with the view of the 
e 

Income-tax Officer who made the assessment in 1926-27, and has taken 


steps to revise the assessment if the High Court answers the abov 
question in the negative. : 
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Katlas Nath Katju, for the applicant. CIVIL 
Uma Shankar Bajpai, for the Crown. i 1928 
The following judgments were delivered- :— THE 
BENNET, J.—This is a reference by the Commissioner of INDIAN 
I : ; $ : À : TURPEN- 
ncome-Tax in the following terms in regard to the business of . TINE AND 
the Indian Turpentine and Rosin Company, Limited :— ROSIN CO. 


“Is the share of the profits'of the Company in 1925-26, which was Pp oe eae 


paid to the Government of the United Provinces as additional royalty = 
ın 1926-27, expenditure incurred’ solely for the purpose of earning the Bennet, J. 
profits of the Company assessable in 1926-27 within the meaning of 
section 10 (2) (IX) of the Indian Income-tax Act?” 
The origin of this Company is as follows :— 
Originally the Government of the United Provinces owned a 
factory for the production of resin in Bareilly and that factory 
received crude resin from the Forest Deparlment:- In the year 
1923 the Local Government desired to have the factory trans- 
ferred to a Company and accordingly it entered into a deed of 
sale and an annexed schedule of agreement with a certain syndi- 
cate of three gentlemen who eventually floated the Company 
called the Indian Turpentine and Rosin Company, Limited. The 
primary object of the Local Government was to have an assured 
market for the crude resin ®btained from its Forest Department. 
Accordingly, in addition to becoming a share-holder to the extent 
of half the shares in the Company to be floated, certain clauses 
were made in the second schedule of the agreement by virtue 
of which agreements were to be made each year between the 
Forest Department and the Company as to the amount of crude 
resin which was to be supplied in the following season by the 
Forest Department. This schedule further provided in clause (7) 
that the cost of supply of the crude resin was to embrace ; 
(a) The estimated expenditure on materials, labour and spe- 
cial staff. 
(6) A certain allowance for delivery. e 
(c) An allowance of Re. 1 per maund net weight of crude. 
resin as royalty. 
Clause (8) provided 
“In addition a share of the net profits of the Company, as described 
in clause 30, shall be payable to the Forest Department by the Company 
as'additional royalty on the crude resin supplied.” 
Clause 30 provides as follows :— 


“In addition to the payments to be made by the Company to the 
Forest Department under clauses 16 and 27, a share of the net profits 


Be ona 


of the Company, as mentioned iñ clauses 8 and 26, shall be paid annuaJy 
by the Company within three months of the close of each tapping season. 
“ This share shall be calculated as follows :— : > 
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* If the profits of the Company in any year exceed 15 per centum of 
the capital of the company ranking for dividend, then the Company will 
pay the Forest Department as additional royalty such proportion of 40 
per centum of the amount by which the profits exceed the abovemen- 
tioned 15 per centum as the number of maunds of crude resin either 
supplied by the Forest Department to the company or collected and 
extracted by the Company from the channels made available by the 
Forest Department in the preceding tapping season (or if the year 
coincides with the tapping season then in the tapping season concerned) 
bears to the total number of maunds of crude resin received by the 
Company in that period. 

“ The profits of the Company for the purposes of this agreement shall 
be such profits as may be ascertained by the Company’s auditors from 
year to year after deducting all working and other expenses chargeable 
against revenue and proper depreciation on all buildings, machinery 
plant and materials. 

“The certificate of the auditors of the Company regarding the amount 
due to Government under this clause shall be accepted.’ 


The arrangement, therefore, is that a certain quantity of crude 
resin is supplied in a certain year and for that a certain price for 
cost of labour and delivery and Re. 1 royalty is paid during that 
year. In the following year a further payment is made which 
varies with the profits of the Company . if those profits exceed 
15 per cent. 


The question before us is whether that extra sum “paid in the 
following year isa distribution of profits by the Company in 
which case itis liable to pay income-tax or whether it is to be 
regarded as a business expense of the Company. It was held by 
the Income-tax Officer that as this royalty was dependent on the 
earnings of profits, therefore it was an allocation of profits to one 
of the biggest share-holders of the-Company. That position, 
however, was abandoned in the court of appeal before the Assist- 
ant Commissioner of Income-tax, because it was pointed out 
that if Government sold all its shares in the Company, the Com- 
pany would still have to pay the same amount of royalty. There- 
fore the p&yment could in no sense be regarded as an allocation 
of profits to one of the co-sharers in the Company. Itis merely 
an unconnected fact that Government are at present share-holders 
in the Company. 


The grounds on which the Assistant Commissioner of Income- 
tax proceeded were that the additional royalty was calculated in 
a certain manner and the liability to pay it arose in a certain 
manner both of which were connected with the profits earned by 
the Company. He held therefore that it could not be considered 
as a payment for resin supplied ner could it be considered as an 
expense necessary for the earning of the. profits of the Company. 
The case has been very ably argued before us and we consider 
that the relevant points are as follows :— 
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(1) We consider that the matter is analogous to the payment 
of a share of profits of a business to a managing director. The 
managing director gives his services to the business and after 
the close of any financial year he is given in the following year 
a proportion of the profits of the business. That proportion of 
the profits is counted as one of the expenses of the business 
incurred solely for the purpose of earning the profits of the busi- 
ness and therefore is not liable to assessment to income-tax under 
section 10 (1) (IX) of the Indian Income-tax Act. 


(2) In considering the question as,to whether this payment is 
profit of the Company or a business expenditure, we consider 
that the fact that in its annual balance-sheets this would not be 
shown as profit available for distribution to the share-holders 1s 
a relevant fact. The profit is not available for distribution to 
the share-holders. It is to be paid for the cost of the crude resin 

‘supplied in the previous year. 


_ (3) If the Company was calculating the cost of production 
of its resin, it would certainly have to take into account this 
additional royalty paid to the Government. 


(4) As regards the definition of price, section 77 of the 
Indian Contract Act states “ sale ” is the exchange of property 
for a price. There is nothing in this definition which precludes 
the inclusion of this additional royalty as part of-the price of 
the crude resin supplied to the Company. In the second schedule 
it is laid down that this payment is to be made to the Forest 
Department. This payment is made on behalf of the crude resin 
supplied and is part of the price of that crude resin. It is in no 
sense part of the consideration for which Government sold the 
factory in Bareilly. ` 

(5) Looking at the origin of the agreement of sale between 
Government and the syndicate which resulted in the eventual 
formation of the Company, we notice that the primary object of 
Government was to obtain a market for its resin. 


In the order of appeal of the Assistant Commissioner of 
Income-tax it is stated that the Chief Conservator of Forests 
stated that owing to want of previous experience in the matter 
the additional royalty was imposed merely by way of securing a 
fair price for the crude resin supplied. This indicates that at the 
time of entering into the agreement in the second schedule Govern- 
ment and the syndicate were not in a position to ascertain what 
would be a fair charge for a royalty on the crude resin supplied. 
Accordingly a nominal royalty of Re. 1 per maund was taken and 
the agreement in clause 30 was made in order that if that amount 
proved to be too low a price in view of the market conditions, an, 
extra sum would be paid to Government.in order to bring the 
royalty to a proper figure. 
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In view of all these considerations we answer the enquiry in 
the affirmative and we consider that the sum of Rs. 24,328/12/- 
paid out of the profits of the year 1925-26 as additional royalty 
to the Local Gnvernment is a sum which should not be included 
in the assessment of income-tax on the profits of the Indian 
Turpentine and Rosin Company, Limited. The Company is 
allowed the costs of this reference 


MUKERJ1, J.—I agree with my learned brother in answering 
the reference in the affirmative and in agreemg that the costs 
should be paid as directed by him. The operative portion of his 
judgment, therefore, stands as the judgment of the court. 


The facts of the case are given in detail by my learned bro- 
ther. I have only to add one thing and it is this. In my opinion 
the correct answer to the question put to us can be had by answer- 
ing a simple question. That question is this. What is the 
consideration for the money paid to the Local Government (being 
a part of the profits earned) when the profits earned exceed 
15 percent? Itis clear that the payment is not made to the 
Local Government as‘ share-holders’. The payment is made on 
account of resin supplied. If this is not the case, then there is 
no consideration whatsoever for this payment. I have not the 
least doubt that the sum in question, paid to the Local Govern- 
ment, was paid as the price of resin supplied and that therefore 
the money so spent was a part of the expenditure incurred solely 
for the purpose of earning the profits of the company. 


Reference answered 
in the affirmative 


COLONEL BHOLA NATH 
VEVSUS 
- KING-EMPEROR* 


Penal Coda, section 499, Exception 9—Defamatory statement—When 
protected by—Offence under sectton 500—When made out—Expres- 
ston good fatth” as used in section 52—Interpretation of—State- 
ment of accused person—Use of—Criminal Procedure Code, sec- 
lon 342. 

According to appellant’s own statement made before the 
Court, he, being genuinely anxious for the safety of his son 
and_with the object of seeking their help, interviewed two 
local officials and told them that his daughter-in-law was 
likely to murder her husband and also criticized her moral 
character adversely in so faras it affected him and his family. 


e Several months alter the occurrence, on information supplied 


by one of the officials, the daughter-in-law lodged a complaint 
*Crim. App. No. 306 of 1928 
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and the appellant was eventually prosecuted under section 500 
of the Penal Code on two charges: (1) that appellant de- 


famed complainant by stating that ‘‘ she was of unsound mind - 


and likely to murder her husband ’”’; and (2) that ` she was of 
lose character, ‘man-mad’ and had a very bad reputation 
for being immoral at Cawnpore and at Allahabad”. The 
officials, who were the only prosecution witnesses, failed to give 
the exact words, which, it was alleged, defamed the complain- 
ant but gave their ‘‘ impression ” of the conversation that they 
had with appellant. There was ample evidence of the honest 
behaviour and good faith on the part of appellant and of the 
fact that the son and complainant were living a very un- 
happy life. 


Held, (1) that as eaid the first charge, appellant was 


amply ‘protected by Exception g to section 499 of the Penal 
Code ; 


(2) that appellant was guilty under section goo of the Penal 
Code on the second charge. 


Rainy v. Bravo, [1871-73] L. R., P. C., Vol. 4, 287 at 295 
and Abdul Hakim v. Tej Chander, I. L. R., 3 All., 815, referred 
to by Mukerji, J. 

Abtbullah Ravuthan v. Kabib Ravuthan, I. L. R., 39 Mad., 
770, referred to by King, J. 


Per MUKERJI, J.—If thêre be no sufficient evidence for the 
conviction, or, if from the vagueness of the prosecution evi- 
dence, the court is not piepaied to act on it, it should not be 
open to the Court to supplement the prosecution evidence by 
‘selecting, out of the statement of the accused person, passages, 
which might corroborate the prosecution evidence, and to reject 
those passages which go to exonerate the accused person. 
Bhutnath, 7 C. W. N., 345 and Adbtbullah Ravuthan v. Kabib 
Ravithan, I. L. R., 39 Mad., 770, followed. 


The oth exception to‘section 499 of the Indian Penal ‘Code 
can be read to mean only this that aman who makes an im- 
putation in good faith and makes that imputation for the pro- 
tection of the interest of himself or any other person, 1s outside 
the operation of that section. There is no justification for 
reading the exception as meaning that if the person making the 
imputation” Jezzeves in good faith that he has been acting for 
the protection of the interest of himself or any other peison, he 
1s not liable. 


The question whether the person making the imputation in 
good faith was or was not acting for the protection of such in 
terests is a question of law and not of fact. 


Per KING, J.—It is unnecessary to prove the exact words 
used hy the accused for the purpose of supporting a conviction 
for oral defamation. Itis sufficient to prove the purport or 


substance of the defamatory imputations provided that a suffi- e 


ciently clear account of the purport of the defamatory matter 
is given. 
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If the prosecution evidence is to be discarded as not making 
out even a prima facie case then it is doubtful whether a per- 
son could be rightly convicted merely on his own admissions. 

CRIMINAL APPEAL from an order of P. C. PLOWDEN ESQ, 
Sessions Judge of Bareilly. 

Motilal Nehru and Nehal Chand, for the appellant. 

Sailanath Mukerji and Surendro Nath Verma, for the res- 
pondent. 

Sankar Saran (Government Pleader), for the Crown. 


The following judgments were delivered:— 


MUKERJI, J.—The appellant, ‘Colonel Bholanath, has been 
convicted of the offence of defamation under section 500 of the 
Indian Penal Code and has been sentenced to pay a fine of 
Rs. 500. The prosecution was started on two complaints filed 
by his own daughter-in-law, Mrs. Bishesharnath, in the following cir- 
cumstances. The complainant was married to one Mr. Thomson, 
a well-known and wealthy manufacturer of tiles etc., carrying on 
business at Allahabad and Cawnpore. She came to be introduced 
to the family of the appellant, while he was stationed at Allaha- 
bad, and there, at Allahabad, she met the son of the appellant, 
Lt. Bishesharnath. According to the complaint, filed on 26th 
of June, 1927 (the first complaint) the complainant and Bishe- 
sharnath grew to be intimate friends. Mr. Thomson removed to 
Cawnpore permanently, and then the complainant and Bisheshar- 
nath often met secretly. On the death of Mr. Thomson, the 
parties met openly, and according to the complainant herself the 
two began to live as husband and wife from December, 1924. 
Bishesharnath was posted to Quetta, and, at-his request, the 
complainant went to live with him there with her illegitimate baby 
of whom Bishesharnath was the father. The baby died in Quetta, 
and thereafter Bishesharnath was sent to Moradabad for his 
training, having been transferred to the Political Department. 
The complainant „lived with Bishesharnath there and passed for 
‘a friend gf Bishesharnath’s mother’. The Roman Catholic priest 
at Moradabad, to whom the complainant used to pay visits, de- 
precated her living with Bishesharnath without her being married 
to him. Bishesharnath changed his religion, and adopted the 
Roman Catholic Christian faith. Then the two were married, 
secretly, at Moradabad in August, 1926. The fact of the marriage 
was kept secret, the reason being, according to the complainant, 
this. It was feared that the disclosure of the fact of the 
marriage would affect adversely the employment of Bishesharnath 
in the Political Department. It is, however, a fact that accord- 


eing to eithera will or a deed executed by the late Mr. Thomson, 


his widow could enjoy the income of the estate, amounting to 
Rs. 4,000 to 6,000 a month, for her life, subject to loss of the 
income, on remarriage. The marriage was kept secret, and the 
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income from the estate of Mr. Thomson’ was enjoyed by the 
complainant. In December, 1926 Mr. Stewart, I. C. S., the head 
of the Training Institution, having come to know that Bisheshar- 
nath was living with a European lady, who was reputed not to 
be his wife, pressed Bishesharnath to disclose the nature of rela- 
tionship that existed between the two. In spite of further 
attempts at concealment, the fact of the marriage was disclosed 
in December, 1926. On 14th March, 1926 a telegram was re- 
ceived from the Government, by the Training College authorities, 
directing the reversion of Bishesharnath to the regular Military 
Department. This seems to have-upset him considerably. Fran- 
tic efforts were made by him to obtain intercession of friends and 
high officers. The appellant and his son were not on good 
terms, yet Bishesharnath and his wife went to Delhi, where 
Bishesharnath’s father was, in order to see him. This was on or 
about the roth of March, 1927. There, at Delhi, Bishesharnath 
obtained an interview with the Viceroy, but nothing came out of 
it. The couple then returned to Moradabad. On 27th of March, 
1927 Col. Bholanath arrived at Moradabad, and stopped at the 
dak bungalow. The previous day he had wired to Mr. Abu 
Mohammad, an officer of the ‘Provincial Service, who was then 
in charge of the training institution, Mr. Stewart having, in 
the meantime, left Moradakad on leave. Mr. Abu Mohammad 
brought Col. Bholanath to his own house and sent for Busheshar- 
nath. The latter and his wife both came. They had a talk 
with Mr. Abu Mohammad, and they left. Mr. Abu Mohammad 
then took the appellant to the house of Mr. Collett, the District 
Magistrate. Col. Bholanath had some talk with him, and then 
on his way back to the house of Mr. Abu Mohammad Col. 
Bholanath saw the Superintendent of Police, Mr. Field, and 
then left for Delhi the next day. i 


It is said for the prosecution that during his interview with 
Mr. Abu Mohammad and Mr. Collett the appellant defamed the 
. complainant by stating that she was of unsound mind and likely 
to murder her husband, that she was of loose character, man-mad 
and had a very bad reputation for being immoralat Cownpore, 
and at Allahabad. 


It is,on these two charges that the prosecution was based. 
For the prosecution Mr. A. P. Collett and Mr. Abu Mohammad 
and a few more witnesses were examined, as also the com- 
plainant. The appellant made his statement before the com- 
mitting “Magistrate and the.Sessions Judge. He examined two 
witnesses. * : 


The learned Sessions Judge found that the prosecution 
witnesses failed to give the exæct words, which, it is said, defamed 
the complainant. This, he thought, did not affect the proseĉu- 
tion adversely, because, he thought, Col. Bholanath “to all in- 
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tents- and purposes, admitted the offences with which he had 
been charged”. Then the learned Judge discussed the statement 
of the appellant and arrived at the conclusion that Col. Bhola- 
nath did make a statement as to the want of sanity of the com- 
plainant to the extent of alleging that his son's life was not 
safe at her hands. Then the Judge expressed his belief that 
the statement was made “in good faith” but not within the 
meaning of the definition of that expression as given in the 
Indian Penal Code, that he acted on the statement of his son 
and that he was not justified in doing so, without further enquiry. 
The Judge accordingly convicted the appellant on the first 
count. 


On the second ‘count the learned Judge found that whatever 
might be- the character of the complainant, the imputation, after 
the marriage, could serve nobody’s purpose and the information 
given to Messrs. Collett and Abu Mohammad brought the 
appellant outside Exception 9 of section 499 of the, Indian 
Penal Code. f 


_ While I am not prepared to lay down, as a universal proposi- 
tion, that in no case where the actual words used have not 
been proved, a conviction for defamation, by word of mouth, 
cannot be maintained, it must be conceded that in majority of 
cases it should be so. Defamation is Hefined as follows:— 

‘© Whoever- by words makes or publishes any imputation concerning any 
person intended to harm, or knowing or having reason to believe that 
some such imputation will harm, the reputation is said to defame that 


person.” 


When the question arises as to whether the words used were 
intended to harm or had the effect of harming the reputation, 
the court must be put in possession not only of the words used, 
but also of the context in which they were used, in order to 
find the -intention and the effect of the words. If the court 
should accept, instead of the words and the context, the “ im- 
pression” (of the words used, and of the general conversation ) 
“left on the minds of the witness,” it will be yielding its own 
‘duty to withesses with the result that the accused person will 
have no benefit of the opinion of the court itself. The observa- 
tions of their Lordships of the Privy Council, in the case of 
Rainy v. Bravo(') are highly relevant to this case. In the 
case itself, a re-trial was ordered on the ground that the principal 
witness, Metzer, attempted to state the words used in the note 
destroyed (containing the libel) and not merely his impression of 
the purport. k ; 

In this particular case, it will be remembered, the conyersa- 
tign between the appellant and tRe two witnesses took place- on 
27th’ of March, 1927. No record of the conversation was made 

i G) [1871-73] L. R., P. C., Vol. 4, 287 at 295 
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at the time, nay, no notes were eyer made. None of the CRIMINAL 
witnesses say that they made an entry of the substance of the re 
conversation in their diary. The witnesses were examined on see 
the 19th of July, 1927, some 4 months after the conversation, COLONEL 


It would, therefore, be difficult for the witnesses to give any oe 
coherent and cogent narrative of the interview. Let us comparee v. 


the evidence actually given by the two witnesses whose honesty eane 
and independence is above suspicion. MPEROR 


Mr. Collett’s statement, in the examination-in-chief, is very Veken J. 
short. The reason evidently is that he did not remember, as 
he himself says, most of the conversation that passed between 
him and the appellant. In his examination-in-chief he said ; 





‘He (the appellant) said she (the complainant) was not in her senses 
or words to that effect and spoke of her as a woman of loose character.” 


In cross-examination he said: 

“ That was the purport of his conversation.” 

He could not give the sequence of the conversation, what preceded 
and what followed these statements. After this, I may safely 
say that his evidence affords little assistance to the court. That . 
Mr. Collett has a poor recollection of what passed in the interview 
will be clear from the following facts. Colonel Bholanath’s whole 
case is that he was anxious’for the safety of his son at the hands 
of his wife, and that was why he sought assistance of the 
witnesses, Messrs. Abu Mohammad and Collett, the authorities 
at the place, although they were utter strangers to him. While“ 
he said that that was the object of his visit and while Mr. 
Abu Mohammad supports him on this point, Mr. Collett has 
not the slightest recollection on this important subject. He 
. says: g 

“I cannot say whether he (the appellant) was anxious for his son’s 

safety.” ° 
According to Mr. Abu Mohammad, when the appellant saw, 
at the witness’ request, Mr. Collett, he (the appellant) 

“ repeated almost the same allegations against the complajnant and said, 

he was anxious about his son’s safety”. : 
As to the complainant’s moral character, Mr. Collett simply 
remembers that Colonel Bholanath mentioned her as a woman 
of: loose character. He, however, has a definite recollection that 
Col. Bholanath mentioned that his son had been living with the 
complainant before their marriage. The complainant, however, 
charges the appellant with having said something more or less 
definite and more serious. . 

Coming to Mr. Abu Mohammad, the witness says not a word 
about the appellant having spoken to him about the mental 
condition of his daughter-in-law. On the other hand, he says T 
that he does not remember that the appellant ever mentioned 
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that the complainant was insane. As to her moral character 
Mr. Abu Mohammad certainly gives his own impression of the 
interview and not the words used, except the word “ man-mad” 
as having been used by the appellant. The witness does say 
that he understood Col. Bholanath as having said that the 
complainant was a bad character and that her bad character was 
well-known at Cawnpore and at Allahabad. We have to remem- 
ber that the second complaint which complained of the attack 
said to have been made on her character was filed on the 28th 
of October, 1927, after the complainant had seen Mr. Abu 
Mohammad at Bijnore. \t was on an information supplied by 
the witness himself, several months after the occurrence, that the 
complaint is based. ‘In the circumstance, it would be unsafe to 
base a conviction on the unaided memory of the witness. 


I am of opinion that there was ample justification for the court 
below for discarding the prosecution evidence and fọr considering 
whether there were sufficient materials on the admission of the 
appellant to justify a conviction. 


This brings me to a consideration of.the law relating to the 
statement of the accused person, viz., how far it can be used 
against him. 

It is established law that when a previous statement of a party 
is put into the evidence against him, as an admission made by 
him, you must tender into evidence the whole of it, including the 
portion ‘which goes ın his favour. In order to understand what 
the person meant, you must consider the whole of that statement. 
This will not preclude you from finding, om the basis of evidence 
on the record, how far the statement is correct and how far it is 
untrue; see Phipson’s Manual of Evidence, 3rd edition, p. 79. 
The same principle will apply where the statement is made in the 
course of the trial, whether it be a crvil or criminal trial. I need 
hardly point out that the statement under discussion is not the 
same thing as a ‘deposition’ given in the case, by a party, for the 
purpose of furnishing evidence in it. Such being the general law, 
let us consider the law as laid down by the Criminal Procedure 
Code as regards the statement of an accused person. 


There is no provision, in the Indian law, by which an accused 
person may give his sworn testimony in support of his case. 
Indeed, the section 342 of the Criminal Procedure Code prohibits 
the swearing of an accused person. The purpose and use of the 
examination of the accused person is laid down in the Criminal 
Procedure Code and no one has a right to travel outside it. The 
rule says that the accused person may be questioned, from time 
to time, by the court, during the progress of the inquiry or trial 
for the purpose of enabling him to explain the circumstances. 
appearing in the evidence against him. It further lays down that, 
for the same purpose, the court shall examine him after the evi- 
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dence for the prosecution has been closed. It.is clear that the 
examination of the accused person is not meant to supply any 
deficiency that there may exist in the prosecution evidence. 
As to the use of the statement, the section 342 simply says 
that the court ‘may take the same into consideration’. This is 
purposely wide. The court is invited to come to the proper con- 
clusion by taking into consideration not only the evidence adduced 
for the prosecution and defence (if any) but also the statement 
of the accused person. If the statement of the accused person 
satisfactorily explains the prosecution evidence, there can be no 
conviction. If the statement as also the defence evidence (if any) 
do not rebut the prosecution evidence, and the court feels justified 
in acting on-the latter, it will convict. It is clear and follows 
from what has gone before that, if there be no sufficient evidence 
for the conviction, or, if from the vagueness of the prosecution 
evidence, the court is not prepared to act on it, it should not be 
open to the court to supplement the prosecution evidence by 
selecting, out of the statement of the accused person, passages, 
which might corroborate the prosecution evidence and to reject 
those passages, which go to exonerate the accused person. Cases 
on the principle enunciated above are numerous and the following 
may be usefully read—Bhutnath('), Abibullah Ravuthan v. 
» Kabib Ravuthan (?) and the cases cited there. 


If, on the whole of the statement of the accused person, taken 
together, his guilt is established, and his plea, say, of acting in 
self-defence or of the case falling within any of the general or 
special exceptions are not made out on the facts admitted, there 
cannot be any bar toa conviction, simply because the prosecution 
evidence, by itself, would not have secured a conviction. Let us 
take this example : 


A is charged with murder. The prosecution evidence is vague 
and not conclusive. A, on being questioned, makes the following 
statement.: - 

“ The deceased, two days before the murder, ingulted me, in open mar- 
ket, by abusing me and by beating me with a shoe. On the day of occur- 
rence, I found him returning to his house alone and I struck him with a 
lathi, he fell from the high ground on which he stood and thereby broke 
his head.” if 

The medical evidence, let us suppose, points to only one ¿atki blow 
on the back of the deceased and is consistent with the accused’s 
statement. Can the accused person be convicted of murder? 
Let us assume there is no eye-witness worthy of belief and the 
court is bound to disbelieve the witnesses. I suppose it would 
be impossible to convict A of murder. But A may surely be held 
guilty of causing simple hurt, on his own statement. He has 
nothing to complain of, if his whole statement be accepted and 
(1) 7 C. W. N., 345 ot (2) I. L. R., 39 Mad., 770 
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he is convicted on it. He need not have made a statement, but 
having made one, he may be held guilty on it. 


In this view of the law I proceed to examine the statement of 
the appellant. 
_ The appellant was examined by the committing Magistrate on 
,22nd of December, 1927. He was again examined before the 
court of session. On 22nd of December, 1927 the appellant stated 
that he never described the complainant as a woman of unsound 
or unbalanced mind, that he did say that his son’s life was in 
danger at her hands, and that he criticised the moral character 
of the complainant adversely, but only in so far as it affected 
him and his family. He denied that he used the words “ man- 
maq”. 


So far as the complaint is thåt the appellant stated that the 
complainant was insane, fit for a lunatic asylum, we have -already 
shown that the exact words used are not known. Mr. Collett 
gives only his “ impression,’ and Mr. Abu Mohammad does not 
remember anything like that as having been ‘mentioned before 
him. The appellant denies that he ever made any such statement. 
In the circumstances there can be no conviction for defamation on 
the ground that the appellant called the Somplginant as a woman 
of unsound mind, etc. k 


The second imputation, which is really connected with the 
earlier charge of having called the complainant of unsound mind, 
is that the life of her husband was not safe in the hands of the 
complainant, and that she was likely to murder her husband. For 
this, there is ample reason to suppose that the appellant believed 
in good faith that such was the case. In bringing this matter 
before the two witnesses, Messrs. Abu Mohammad and Collett, 
the appellant acted in the protection of his son’s interest, and 
therefore did not commit the offence of defamation. 


The complainant would make us believe that before the tele- 
gram arrived on 14th of March, 1927, reverting her husband to 
‘the military career,°and before she and her husband went to Delhi 
on 19th or*2oth of March, she and her husband were on the best 
of terms. This is not true. Her suggestion that it was the 
parents of her husband, who alienated her husband’s affection 
from her, is not true. Bishesharnath has not given his evidence, 
and we cannot expect others to know much about the domestic 
affairs of the complainant and her husband. Still there is ample 
material on the record to establish that the complainant’s story 
about her and her husband’s living a peaceful and happy life is 
not true. The complainant and her husband-returned from Delhi 
on 20th of March, or thereaboyt, and the latter left the former, 
finally, on the 12th ‘of April. According to the complainant the 
trouble “arose between the two dates, and the final separation 
came on 12th of April. Let us see tif it is so. According to the 
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appellant, when his son visited Delhi on or about the 20th of 
March,s1927, Bishesharnath told him that he and .his wife had 
been living a “cat and dog life’. This statement receives sup- 
port from several sources. The complainant herself says, “ My 
husband’s behaviour between January and March, 1927, almost 
killed me”. If this was so, it is not right and true that 
Bishesharnath and his wife were living happily till their visit to 
Delhi on 19th March or zoth March, 1927. Mr. Collett says 
that at one time he gave advice to the complainant to go to 
Cawnpore and she did go. From Cawnpore she brought.a, nurse 
oran old servant, and Mr. Collett told Bishesharnath that as 
there was then a third party, it would be easier for them to live 
together. According to the complainant he did not go to Cawn- 
pore, after the 20th of March, 1927, till the 13th of April, the 
day after her husband had left her. Thereafter, she and her 
husband did not live together. It follows, the incident, Mr. 
Collett speaks of, must have taken place before the 19th March. 
Further, Mr. Collett tells us that before Colonel Bholanath saw 
him, Mr. Beatty, the District Judge, came to him and told him 
that there was a row at the house of the complainant, and Mr. 
Collett understood, from what Mr. Beatty told him, that the row 
was because either the complainant was going to commit suicide 
or was going to murder her husband. Again, Mr. Collett says, 
he wrote one or two letters to Mr. Shakespeare (said to be a son- 
in-law of the complainant) about the affairs of the complainant 
and her husband, and Mr. Shakespeare wrote back that the 
officials at Moradabad were interfering too much in the matter. 
- This would go to show that the trouble between the complainant 
and her husband was of a longer standing than the former would 
make out. Lastly, Colonel Bholanath says that his son told him 
that the complainant had once borrowed a razor from a barber. 
The complainant admits that she did borrow one but she says 
that she did so later, in April 1927. If so, how could the appel- 
lant come to know of the episode of the razor from his son on or 
about the roth of March? There cannot be any manner of doubt 


that about the 19th’of March, 1927 the couple were livifg a very > 


unhappy life and Bishesharnath did tell -his father that he 
apprehended danger to his life. 

The learned Sessions Judge thinks that Col. Bholanath should 
not. have believed Bishesharnath for be was an undutiful son. 
Bishesharnath fell into the bad graces of his father owing to his 


intimacy with the complainant, and, if it was against ker that he | 


was then complaining, there would be every reason for Col. 
Bholanath to accept his son’s story as true. We have already 
shown that Bishesharnath’s storyeabout the unhappy life was, as 
a matter of fact, true. Thereafter, the appellant learnt from his 
bearer that, while at Delhi, the complainant had tried ‘to ‘purchase 
a revolver. This fact is now admitted, and the explanation of 
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the complainant that the husband wanted the revolver is untrust- 
worthy. Col. Bholanath says that his wife was entirely upset, 
and this fact is amply proved by the incident that Col. Bholanath 
made an inquiry and found that the story of the attempt at 
purchase of a revolver was true. He madea report to the 
police-station. The report is on the record. It was made 
on 22nd of March, 1927. In it Col. Bholanath stated that the 
complainant, on account of her bad temper, had several times 
threatened to kill his son. The man who took down the report 
states, i cross examination, that the appellant was at the time 
of making the report “ much disturbed”. Thereafter Colonel 
Bholanath saw Mr. Stewart, who was then at Delhi, on his way 
home. Mr. Stewart told him that he did not see his son when 
leaving Moradabad. He (Mr. Stewart) then wired to Moradabad 
inquiring if Bishesharnath was there. No reply having been 
received from Moradabad, Colonel Bholanath wired to Mr. Abu 
Mohammad that he was leaving for Moradabad. All this is 
ample evidence of honest behaviour and good faith on the part 
of Colonel Bholanath. No turther inquiry was needed; see 
Abdul Hakim v. Tej Chander(*). 


Colonel Bholanath’s* anxiety was only to take away his son 
from his wife and to place him out of danger. If this was so 
he was bound to tell Mr. Abu Mohammad, the head of the 
institution in which the son was being trained, and to tell the 
District Magistrate all his fears and to seek his and Mr. Abu 
Mohammad’s aid. At about the end of his cross-examination 
Mr. Collett realised and admitted that the visit of the appellant 
to him could have been only as a District Magistrate, and not 
as a mere third party. Colonel Bholanath’s visit to the Superin- 
tendent of Police points to the same conclusion. The imputation 
complained of, in the circumstances, namely, the life of Bisheshar- 
nath was not safe in the hands of his wife, was amply protected 
by Exception 9 to section 499 of the Indian Penal Code. 


Next comes,*what is, virtually, the second charge. The 
complainé is that the appellant told the witnesses, Messrs. Collett 
and Abu Mohammad, that the complainant was of loose character 
“man-mad’’ and had very bad reputation for being immoral at 
Cawnpore and at Allahabad. Colonel Bholanath states : 

af criticized the complainant’s character so far as such character 
affected me adversely as a father-in-law. What I said was that we were 

Rajputs, whose chief pride was that we never mixed our blood. That I 

belonged to the old school and that I did not approve of mixed mariiages, 

that the complainant was older than my son, that she had been maniied 

twice before and had two lots of children, the eldest of whom was older 

than my boy, that she had lived in adultery with my son during the lfe- 

time of her second husband, the late Mr. Thomson, and in open immora- 
(1) I. L. R. 3 All, 815. 
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lity at Allahabad, Cawnpore and Quetta-with my son. That a woman of 

that character cannot be tolerated in a Rajput and Hindu family asa 

daughter-in-law. I made these remarks as this affected me adyersely as a 

father-in-law, and as far as it affected my son and my family generally. ”’ 

This statement, there can be no doubt, is a clear and honest 
statement of what was actually said by the appellant to the 
witnesses Messrs, Abu Mohammad and Collett. This speaks 
before the court a good deal more than the witnesses could 
possibly do from their memory. Undoubtedly, the statement 
made by Colonel Bholanath to the witnesses was a defamatory 
statement and came within the purview of section 499 of the 
Indian Penal Code. 


If the case came within any of the Exceptions of the section 
499 ‘of the Indian Penal Code, it would be for the appellant to 
show that it did come. No doubt if the evidence for the 
prosecution afforded any assistance to the appellant, in proving 
that he came within one of the exceptions to 499, he was welcome 
to take advantage of any such evidence. There is, however, not 
much to be found in the prosecution evidence which can be of 
assistance to the appellant. 


It was argued on behalf of the appellant by Pandit Moti Lal 
Nehru that the statement came within the exception 9 to section 
499 of the Indian Penal Code arfd he asked us to read the excep- 
tion as bearing the following meaning. An imputation which 
would be otherwise defamatory would not be defamation if it was 
made in good faith, and the person making the imputation be- 
lieved that he was making it for the protection of his own in- 
terest or the interest of any other person. He referred to section 
79 of the Indian Penal Code as supporting his argument. I have 
considered the point carefully, and I am of opinion that the 
contention isnot-sound. __ 

The expression “good faith” is defined in section 52 of the 
Indian Penal Code as follows :— 

“ Nothing is said to be done or believed in good fgith which is done 

or believed without due care and attention, ” . 

It will be noticed that the expression “ good faith ” can be 
used both in connection with something ‘ done’ and in connection 
with something ‘ believed’. For example, in section’ 300, excep- 
tion 3, the expression “ good faith ” has been used in connection 
with a belief. The expression is found in exception 9 in 
connection with an ‘act’. Further, the expression ‘‘ good faith” 
has been used only once. I can, therefore, read the 9th exception 
as meaning only this, that a man who makes an imputation in 
good faith and makes that imputation for the protection of the 
interest of himself or any other pefson is outside the operation of 
section 499 of the Indian Penal Code. There is no justification, 
in my opinion, for reading the exception as meaning that if the 
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person making the imputation Jde/zeves in good faith that he has 
been acting for the protection of the interest of himself or any 
other person, he is not liable. It will be a question of law, and 
not of fact for decision, in a particular case, by the court, whether 
the man making the imputation in good faith was or was not 
acting for the protection of the interest of himself or any other 
person. This view in no way militates against the view taken in 
the case of Abdul Hakim v. Tef Chander (*) cited above. 


That being my reading of the law, the question is whether 
Colonel Bholanath had any interest of himself or of his son to 
protect,in making the imputation against the complainant. It 
will be noticed that Colonel Bholanath himself gives no explanation 
as to the circumstances in which he made the imputation, quoted 
at length above. In the statement of Mr. Abu Mohammad, we 
have got a single sentence, which might or might-not furnish us 
with a clue as to what led Colonel Bholanath to make the im- 
putation. Mr. Abu Mohammad says: “It was to justify this 
refusal that he attacked her character.” The refusal referred to 
was.as to Mrs. Bishesharnath being received by the appellant as 
his daughter-in-law. It may be that there was some suggestion 
on behalf of the witnesses Messrs. Collett and Abu Mohammad, 
or of one of them that the appellant should accept the complainant 
as’his daughter-in-law, the marrage being a hard fact. Or it 
may be that Colonel Bholanath, in stating how he was afraid of 
the complainant’s possible violence towards her husband, could 
not restrain himself. and came out witha story as to the com- 
plainant’s past life. If we take the most charitable view of the 
appellant’s case (as to which, however, there is no evidence) the 
appellant gave out the past history or supposed past history of 
the complainant’s life to satisfy what must be taken as idle 
curiosities of the witnesses, Messrs. Collett and Abu Mohammad. 
It was enough to tell those gentlemen that the appellant’s son’s life 
was in danger at the complainant’s hand. The alleged past history 
of the complainant's life could not, in any way, justify a conclusion 
that she was of*a violent temperament, and it was unsafe for 
Bisheshaenath to live with her. Asit turns out, the imputation 
made by the appellant served nobody’s purpose, and the appellant 
is not entitled to come within the exception 9 of section 499 of 
the Indian Penal Code. ý 


The result of my deliberations, therefore, is that while the 
first charge cannot be sustained, the second charge cannot be 
refuted. i 


Like the learned Sessions judge, who tried the case, I have 
every sympathy for Colonel Bholanath, in his distress, but I have 
to administer the law, and he *has, certainly, been found having 


° done something which the law did not permit him to do. 


(1) I. L. R., 3 All, 815 
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For the appellant, his counsel has not urged anything about 
the sentence. The reason is perfectly clear. The appellant cares 
little for the amount of fine inflicted on him. What he cares for 
is a conviction. Having regard, however, to the circumstances 
of the case, and to the fact, that on one of the two counts the 
appellant has been acquitted, I think it right and proper, though 
unasked, to reduce the sentence to the sum of Rs. 250. 


KING, J.—I concur inthe proposed order, which is the out- 
come of our previous consultations, but consider it desirable to 
state my reasons independently. 


The accused is charged with having made certain defamatory 
statements to Mr. Collett, the District Magistrate, and to Khan 
Bahadur Syed Abu Mohammad, Deputy Collector, on 27th of 
March, 1927. Itis convenient to split up the charge into two 
separate parts or charges. 


The first charge is that the accused stated that the complain- 
ant was of unsound mind and likely to murder her husband. If 
the accused spoke of the complainant as a lunatic with homicidal 
tendencies, his remarks were obviously highly defamatory. 


There is no evidence that the accused described the complainant 
as positively insane in the sense of being a fit subject for detention 
ma lunatic asylum. The ac@used never suggested that any 
action should be taken against her under the Indian Lunacy Act. 
Mr. Collett deposes briefly, without any amplification or ex- 
planatory details, that the accused stated that the lady was “ not 
inher senses’. The accused admits making this statement and 
explains that in referring to the lady’s eccentric conduct in jump- 
ing intoa river, and trying to buy a revolver, and so forth, he 
stated that this was not the conduct of a woman in her senses. 
Tam prepared to accept this explanation, as Syed Abu Mohammad, 
who was present at the interview, deposes that he has no re- 
collection of any allegation of insanity against the lady. Evidently 
the accused made no imputation of insanity in sufficiently definite 
terms to justify a conviction for defamation on that ground alone. 
He did, however, mention that the lady had on certain dccasions 
behaved like a persen out of her senses, so much so that he feared 
that his son’s life was in danger at her hands. 


I may here remark that in my opinion it is unnecessary to 
prove the exact words used by the accused for the purpose of 
supporting a conviction for oral defamation. It is sufficient to 
prove the purport or substance of the defamatory imputations. 
No honest witness would profess to remember the exact words 
used bya person who has -been Sppaking foreven 15 minutes. 
At the most he may remember sonie striking phrase or expression. 
But a witness’ failure to recall the exact words used, or the exact 
contextin which they were spoken, is immaterial, provided that 
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he can givea sufficiently clear account of the purport of the 
defamatory remarks. Although the learned counsel for.the appel- 
lant argued that no conviction could be sustained unless the exact 
words were proved, he was unable to quote any authority for his 
proposition, and Iam not prepared to accept it. English rulings 
on the English law of libel seem beside the point when the task 
before us is to apply the provisions of section 499 of the Indian 
Penal Code to a case of alleged defamation by spoken words. 


The next question is whether the accused represented that the 
lady was likely to murder her husband. According to Syed Abu 
Mohammad the accused stated that he was anxious about his 
son’s safety, and that the complainant was “ a dangerous woman,” 
and it was a source of great anxiety to his parents that Bisheshar- 
nath should continue to live with her. The accused represented 
the dangerous position his son was in, and requested Mr. Collett’s 
help as District Magistrate. Mr. Collett does not remember 


whether the accused said that the complainant was likely to 


commit murder or suicide, or whether the accused was anxious | 
about his son’s safety, but says that the accused came to see him 
in his capacity as District Magistrate. In view of the explana- 
ations given by the accused it is clear that Mr. Collett’s memory 
is at fault, and that Syed Abu Mohammad is right in stating that 


_the accused represented that the complainant was.a dangerous 


woman, and that he was anxious for his son’s safety if he conti- 
nued to live with the complainant. The accused frankly admits, 
“I did say to Mr. Collett that my son’s life was'in danger at the com- 
plainant’s hands. The reason I went to Mr, Collett was that I feared 
for my son's safety, and I must have made some statement of that kind 
though I do not remember the exact words.” 

The accused explains that he had good reason to fear for his 
son’ safety. His son saw him at Delhi on 20th March, 1927 and 
stated that he and the complainant had been leading a cat and 
dog life ‘for some time, and he was always in fear of some sort 
of violence at hes hands. He mentioned that the lady had tried 
to throw herself into a river at Moradabad. He also mentioned 
that she had roused his suspicions by getting possession of a 
razor. After hearing all this, the accused got information that 
the complainant had tried to buy a revolver from Manton’s at 
Delhi. He verified this fact by personal inquiry at Manton’s 
establishment. Then for the first time he became seriously 
alarmed. He made a report at the police-station on the 22nd of 
March that the complainant had several times threatened to kill 
his son, and that she had tried to buy a revolver from Manton’s. 
His -son and the complainant had meanwhile returned to Morad- 
abad, but the accused failed to*get any news of his son for several 
days. Even a reply paid telegram failed.to bring an answer. 
The accused and his wife were by this time in a state of frantic 
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anxiety about their son’s safety, and on the 26th of March the 
accused went to Moradabad, and on the following day he poured 
forth his worries and apprehensions firstly to the Khan Bahadur 
and then to Mr Collett, the District Magistrate. 


I believe this explanation to be substantially correct. Bisheshar- 
nath made similar statements about his wife’s eccentric and 
suspicious behaviour, and about his fears for his own safety, both 
to Mr. Collett and to the Khan Bahadur. It is certain that the 
accused was genuinely anxious for his son’s safety, and that was 
the reason why he approached the District Magistrate. The 
learned Sessions Judge also accepts this view but holds that the 
accused did not make the imputations against the complainant 
‘in good faith’ (in the technical sense of those words), be- 
cause he should not have acted upon information given by his 
son without verification. 


I think this is putting an unreasonably strict interpretation 
upon the requirements of “good faith’. Bishesharnath had no 
doubt tried to conceal his immoral connection and subsequent 
marriage with the complainant from his father. He is no George 
Washington but after all he is a commissioned officer, and I do 
not understand why his father should be expected to disbelieve 
every word he says. Eyidently he had convinced his father 
that his life was in some danger. Butit was the complainant’s 
attempted purchase of the revolver that brought things toa 
climax. The accused verified this fact for himself and took it 
asa striking confirmation of his darkest suspicions. In all the 
circumstances was his belief unreasonable ? I am not atall satisfied 
with the complainant’s explanation of the revolver incident. 
When an officer wants a service revolver he would not usually 
ask his wife, who is utterly ignorant of firearms,to write and 
order it. Without Bishesharnath’s evidence this point cannot be 
cleared up, but I am doubtful whether the complainant did not 
try to get a revolver on her own account. The complainant is 
shown to be liable to outbursts of hystexical excitement. Mr. 
Beatty speaks of seeing herina state of great excitement and 
talking incoherently, and the Khan Bahadur describes her as 
“not of unsound mind but excitable’. She hada miscarriage in 
March, 1927 which may have affected her mental condition at 
about that time. The morbid “sentimentality which she displayed 
with regard to this miscarriage suggests a temporary loss of 
mental balance. Ifa woman in that state of mind tries to get 
possession of a revolver, one might reasonably fear that she is 
contemplating some desperate act of violence. 


The mere fact that the accused interviewed the head of the 
training school and District Magistrate, and the Superintendent 
of Police at Moradabad raises an inference of his sincerity and his 
genuine fear for his son’s safety. He undoubtedly made the im- 
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putation, which we are now considering, for the protection of his 
interests and his son’s interests. 


If onc puts a very strict construction upon “good faith,” one 
might well hold that father Jucundus and Mr. Beatty were also 
guilty of defamation. Father Jucundus had been present at 
gome quarrel between Bishesharnath and his wife and was so 
frightened that he rushed to implore Mr. Beatty's help represent- 
ing that Bishesharnath’s murder at his wife’s hands was 
imminent. Mr. Beatty went and told Mr. Collett as District Magis- 
trate that the complainant was reported to be likely to murder her 
husband, No one doubts that Father Jucundus and Mr. Beatty 
acted honestly and for the sole purpose of averting an_ anticipated 
murder. But did they act “with due care and attention?” Did 
not Father Jucundus at least act somewhat precipitately? One 
must not exact a standard of caution and attention higher than 
could be reasonably expected of an average person placed in the 
same situation. 


Having regard to all the facts of this case I hold that the 
accused did state that the complainant was likely:to murder her 
husband, or words to that effect, but the accused is entitled to 
the protection of the 9th exception of section 499. 


Lastly, we have to consider the sgcond charge, namely, the 
imputation that the complainant was of loose character, ‘“man- 
mad” and had a very bad reputation for being immoral at Cawn- 
pore and Allahabad. 


Mr. Collett says the accused spoke of the lady as a woman 
of loose character and mentioned that his son had been living 
with her before their marriage. The Khan Bahadur deposes 
that the accused spoke of her as a woman of very bad character 
and stated that she was well-known for her bad reputation in 
Cawnpore and Allahabad. The accused certainly called her 
‘““‘man-mad”. I take this expression as a popular rendering of 
the technical term nymphomaniac. 


The accused admit8 stating that the lady had lived in adultery 
with his son during the life-time of her second husband, and in 
open immorality with him at Allahabad, Cawnpore and Quetta. 
He does not admit that he called her ‘“‘man-mad” or that he 
charged her with immoral conduct with other men. 


I have no hesitation in accepting the Khan Bahadur’s 
evidence that the accused used the expression ‘‘man-mad’”’. It 
is a very.unusual expression, and thatis probably the reason 
why the witness remembered it. 


The charge is, therefore, proved and partly admitted There 
is mo clear proof that the accused spoke of the complainant’s 
misconduct with men other than Bishesharnath. So we must 
take it that he referred only to her ante-nuptial misconduct with 
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his son although the expression “man-mad” would scem to haye 
a wider significance, and the defence made an ill-advised attempt 
to prove the complainant’s misconduct with other men. 


The complainant denies adultery with Bishesharnath during 
Mr. Thomson’s lifetime, although they were admittedly intimate 
friends and she admittedly behaved ina manner likely to rousé 
suspicion. Soon after Mr. Thomson’s death in 1924 the couple 
admittedly lived as husband and wife, and she bore at least one 
illegitimate child to him although they were not married until 
August, 1926. When the complainant behaved in this way, I do 
- not think she had much cause for complaint if her father-in-law 
told the District Magistrate the truth about her, 2. e., that she 
was guilty of ante-nuptial misconduct with her husband. Al- 
though the statement is defamatory, its publication would, at the 
most, amount only to a very petty offence. The expression 
“man-mad”, however, is highly defamatory, and this greatly aggra- 
vates the offence. 


I agree with my learned brother that the accused cannot 
claim the benefit of the 9th exception with reference to this 
charge. The accused, when speaking to the District Magistrate, 
had no justification for charging the complainant with sexual 
immorality. The District, Magistrate could only take action for 
the purpose of averting an apprehended murder or suicide. For 
that purpose he might use his influence to effect a temporary 
separation between husband and wife. From the District 
Magistrate’s point of view it was quite irrelevant whether the 
complainant was sexually moral or immoral. The imputation of 
immorality cannot be held to have been made for the protection 
of any one’s interest. The conviction on the second charge 
must, therefore, be upheld. I agree that a fine of Rs, 250 will 
meet the case. 


Although my learned brother and I have arrived at the same 
conclusion, we have done so on somewhat different grounds, and 
for that reason I have thought it necessdry to write a separate 
judgment. ° . 


He holds that “there was amply justification for the court 
below for discarding the prosecution evidence and for considering 
whether there were sufficient materials on the admission of the 
appellant to justify a conviction”. 


I must respectfully dissent from this. view since in my opinion 
the prosecution evidence established a prima facie case on both 
charges. ° 


If the prosecution evidenge is to be discarded, as not making 
out evena prima facie case, then I am doubtful whether*the 
appellant would be rightly convicted merely on his own admis- 
sions, as my learned brother seems to have done. He laid 
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emphasis on the well-known- statutory provision that an accused 
person should only be questioned for the purpose of enabling 
him to explain any circumstances appearing in the evidence 
against him. But if the prosecution evidenceis discarded as 
worthless, then there was no justification for questioning him at 

l. There was nothing calling for an explanation. I quite agree 
that “the examination of an accused person is not meant to 
supply any deficiency that may exist in the prosecution evi- 
dence”. Beaiing this in mind, I have not been able to follow 
‘the line of reasoning adopted by my learned brother in finding 
both charges proved, merely on the strength of admissions eli- 
cited by questions which, er Aypothesi, should never have been 
put to the accused. The ruling in Abibullah Ravuthan v. Kabib 
Ravuthan(*), which he has cited, seems to be an authority for 
holding that a conviction based on such grounds would not be 
justified. Nevertheless he agrees in acquitting on the first charge 
not because the defamatory statements are not proved, but 
because they are covered by the 9th Exception. He agrees in 
convicting on the second charge because the defamatory state- 
ments are proved and are not covered by the 9th Exception. I 
may remark that I accept his interpretation of that exception. 


The appellant’s case was argued before us for about two days 
by a most able and eminent counsel, yet he made no suggestion 
that any questions had been improperly put to the accused on 
the ground that there was no prima facie case for him to answer. 
In my opinion there would have been no justification for making 
such a suggestion. 


Regarding the use which is to be made of the statement of 
an accused person in Court, I think itis difficult to make any 
useful general observations. Due consideration must of course 
be given to every part of the statement, but the Court must exer- 
cise its judgment and common sense in accepting or rejecting any 
part of the statement as true or untrue. 

By THE CouRT.—We accept the appeal in part, and acquit 
the appellant gf the first portion of the charge which related to 
the imputation that the complainant was of unsound mind and 
likely to murder her husband. We affirm the conviction as to 
the latter portion of the charge which related to the imputation 
of immorality of the complainant. We reduce the sentence toa 
fine of Rs. 250. The balance of the fine will be refunded (if 
already paid) to the appellant. 

Appeal allowed in part 
(1) I, L. R., 39 Mad., 770 
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binding on son—Civil liability subsequently becoming criminal— NIAMAT- 
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The Managing Committee of a school brought a suit against 
the sons of the Secretary of the Committee for the recovery 
of certain sums of money alleged to have been spent in con- 
nection with some additions and alterations to the school 
building. No allegation was made against ihe sons personally 
but the prayer in the suit was that they should be made to 
pay the sum claimed or whatever may be found due, from the 
property lelt by the deceased Secretary and also out of the 
joint family property in their hands. The plaint did not 
contain any allegation as to criminal misappropriation or 
breach of trust and the notice issued to the sons was to the 
effect that the Secretary ‘“‘ committed breach of trust of sums 
of money as detailed”, but did not suggest that there had 
been a criminal breach gf trust. The sons’ defence was based 
on two alternative and inconsistent theories: (x) that the 
Secretary had satisfactorily accounted for the whole sum for 
which he was responsible and (2) that he had committed cri- 
minal breach of trust, or criminal misappropriation or some 
crime and that the sons could not be made liable for a debt 
that was tainted with immorality. 


The trial court came to the conclusion that there was not 
sufficient evidence to prove acharge of ciiminal breach of 
trust, but found that the Secrétary’s accounts were untrust- 
worthy and there was a balance of money due by the Secretary 
to the Committee which he was bound to account for. Hold- 
ing the sons liable to discharge it, he gave a decree for this 
amount representing balance which thee Secretary had not 


accounted for. ‘5 . 


In appeal, 4ełdď, that it was not proved from the evidence 
on the record that the action of the Secretary in drawing money 
was ‘‘ infected with criminality ” from the very beginning, and 
by first acting in good faith and, later on, after getting into 
difficulties, dishonestly drawing on the ordinary school accounts 
he may or may not have been guilty of some criminal offence. 
Held, further, that thé father (Secretary) having realised the 
money under colour of the authority given him by the Com- 
mittee and admitted his responsibility to account for it, the 
sons’ liability in respect of such civil obligation acknowledged 
by the father remained unaffected by any subsequent crs 
minality attaching to the transaction. 
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170 


TOSHANPAL 
SINGH 
v 
DISTRIC 
JUDGE OF 
AGRA 


Kendall, J. 


1354 HIGH CÒURT fA. L. J. R- 


If the liability arises directly from a criminal act, z.¢., an 

act for which the father may or may not have been success- 
“fully prosecuted, but which the evidence on the record is 

sufficient to prove to have been criminal, the son is not 
bound. If there is a civil liability and subsequently the trans- 
action becomes a criminal one, the son is bound to meet the 
civil liability to the extent of the family property and the son’s 
obligation to discharge the civil liability is in no way altered 
by the subsequent crime. 

Where itis possible to separate the civil liability froma 
criminal action, the civil liability itself is not so infected. 

Mahabir Prasad v. Basdeo Singh, 1. L. R., 6 All., 234, Jar 
Kumar v. Gauri Nath, I. L. R., 28 All, 718, Middha Lal v. 
The Collector of Bulandshahr, 14 A. L. J. R., 610, Chandrika 
Ram Tiwart v. Narain Prasad Rai, I. L. R., 46 All., 617, 
Durbar Khachar Shrt Odha Ala v. Khachar Harsur Oghad, 
I. L. R., 32 Bom., ‘348, Jagannath Prasad v. Jugul Kishore, 
23 A. L. J. R., 882, Natarsyyan v. Pounnusamı, I. L. R., 16 
Mad., 99, Mcdonell and Company, Limited v. Ragava Chetty, 
I. L. R, 27 Mad., 71, Kanemar Venkappayya v. Krishna 
Chariya, I. L. R., 31 Mad., 161, Hanmant Kashinath Joshi v. 
Ganesh Annaji Pujarı, I. L. R., 43 Bom., 612 and Chhakaurt 
Mahton v. Gaurt Prasad, I. L. R., 39 Cal., 862, referred to. 

FIRST APPEAL from the decisign of the Additional Subordi- 
nate Judge of Agra. 


Sir Tej Bahadur Sapru, Igbal Ahmad and B. Malik, for the 
appellants. 


B. E. O'Conor and Kailas Nath Katju, for the respondents. 
The judgment of-the Court was delivered by 


KENDALL, J.—This is an appeal from a decree and order of 
the Additional Subordinate Judge of Agra in favour of the 
plaintiff-respondents. The plaintiff-respondents are the members 
of the committee of management of the Balwant Rajput High 
School, Agra, and the defendants are the three sons of the late 
Thakur Dhyan Pal Singh who was secretary of that committee. 
The ciraumstances that led up to the suit were briefly these. In 
1915 the Government made a grant of Rs. 90,000 to the com- 
mittee to be expended on the school on condition that the money 
should be placed in deposit with the Bank of Bengal and should 
not be utilised till schemes had been prepared (after consultation 
between the managing committee of the school and Government) 
to which the committee and Government should have assented. 
The work was held up during the war but on the 16th of October, 
1920 Dhyan Pal Singh, the secretary of the committee, repre- 
sented to them that Rs. 60,000 of this grant had been invested 
in the three years War Loan the period of which had expired 
and that he had invested Rs. 50,000 in fixed deposit with the 
Bank of Bengal at 4 per cent. per annum and Rs. 10,000 in cur- 
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rent account. He asked for the formal sanction of the committee 
to this arrangement and further he asked for permission to 
operate on the account and to draw the money when necessary 
to meet the expenses of the brick kiln and the acquisition of 
other building materials. This was sanctioned by the committee. 
It may be mentioned that Dnyan Pal Singh had drawn on the 
account before the sanction of the committee was obtained and 
between the 23rd of August, 1920 and the 25th of October, 1921 
he drew in all by various cheques Rs. 60,685. On May the 13th, 
1922 he represented to the committee that the estimate for the 
proposed alterations and additions to the, school building was 
about Rs. 78,000 according to the current public works rate and 
that he could get the entire thing done ata cost of Rs. 60,000 
if the committee authorised him to doit. He further represented 
that the committee had in hand the sum of Rs. 70,000. The 
committee passed a resolution authorising him to put in hand the 
alterations subject to some modifications proposed by the execu- 
tive engineer which Dhyan Pal Singh himself had put forward 
on condition that the total amount expended should not exceed 
Rs. 60,000. 

From the 15th of May, 1922 to the 30th of January, 1923 
Dhyan Pal Singh got the President of the committee to counter- 
sign cheques for sums amounting in all to Rs. 21,597-3-2. It may 
be observed that there had been changes in the person of the 
President of the committee during these proceedings, Mr. T. K. 
Johnston, Mr. J. R. W. Bennett and Dr. E. Bennet in turn 
assuming that office ex officio as District Judges of Agra. On 
November the 7th, 1922 Dhyan Pal Singh asked Dr. E. Bennet 
to countersign a cheque for Rs. 2,000. This was the first occa- 
sion on which Dr. Bennet had had anything to do with the matter 
He asked Dhyan Pal Singh for vouchers and Dhyan Pal Singh 
replied that he had not so far been required to submit any but 
that he would now submit accounts. Accounts of some kind were, 
after some considerable delay, submitted purporting,to show that 
a sum of roughly Rs. 50,000 had been sperft on the building. 
Before the matter was cleared up Dhyan Pal Singh died on the 
30th of May, 1923. Meanwhile several matters had been arous- 
ing the suspicions of Dr. Bennet who happened to be away from 
Agra when Dhyan Pal Singh died and on his return, findmg that 
no cash balance had been left by Dhyan Pal Singh and that the 
large sums which that gentleman had drawn had not been pro- 
perly accounted for, he applied for an official audit of Dhyan Pal 
Singh’s accounts and as a result of that audit the present suit 
was filed by the committee on the 29th of May, 1925. No 
allegation was made against Dhyan Pal Singh’s sons personally 
but it was prayed that they should be made to paya sum af 
Rs. 86,863-4-2 or whatever might be found due “from the pro- 
perty left by Thakur Dhyan Pal Singh and also out of the joint 
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family property in their hands’. The Subordinate Judge, after 
appointing an expert to value the work done for he found Dhyan 
Pal Singh’s accounts untrustworthy, decided that a sum of 
Rs. 48,143-1-2 was due and he gave a decree for this amount 
without past interest. 


The Subordinate Judge has calculated that this sum: of 
Rs. 48,143-1-2 represented the balance which Dhyan Pal Singh 
had not accounted for by deducting the value of the buildings 
(as calculated by Mr. Daly the expert) viz., Rs. 35,454-2-0 from 
the total sums which Dhyan Pal Singh had realised from the com- 
mittee on account of the building which according to the Subordi- 
nate Judge came to Rs. 83,597-3-2. 


The plaint states that the cause of action arose in August, 
1920 when Dhyan Pal Singh began making improper use of the 


Government grant but there is no mention in it of criminal 


misappropriation or breach of trust. “The notice issued to 
Dhyan Pal Singh’s sons, the present defendants, on February the 
19th, 1924 was to the effect that Dhyan Pal Singh “committed 
breach of trust of sums of money as detailed ” etc., but did not 
suggest that there had been a criminal breach of trust. The 
defendants in their written statement did not admit that Dhyan Pal 
Singh had misappropriated any money or that he had committed 
any criminal breach of trust. They did not positively deny 
either that he had misappropriated money or that he had com- 
mitted criminal breach of trust. Neither allegation had been 
definitely made, it will be observed, in the plaint itself and the 
plaintiffs’ case at that stage apparently was that Dhyan Pal Singh 
had been acting as the agent of the committee, had made im- 
proper use of the Government grant and was liable to account 
for the whole of the Government grant to’ the committee. 
Nevertheless the plaint did refer to the amount of Rs. 21,597-3-2 
which had been drawn by Dhyan Pal Singh from the school 
accounts after the amount of the grant had been exhausted. The 
fact is that‘at that stage the legal position of the parties was not 
understood. When Dr. Bennet went into the witness-box he 
was certainly induced in cross-examination to say : 

‘“ The complaint against Dhyan Pal Singh is that Dhyan Pal Singh by mis- 

appropriating a portion of this money and other sums detailed in the 

plaint committed a breach of trust.” ' 
There was, however, no specific issue on the question of whether 
Dhyan Pal Singh had committed criminal breach of trust or any 
other sort of crime. In view of the course taken by the argu- 
ment, this is unfortunate, and the result has been curious. Both 
in the final stages of the suit in the court below and in argu- 
ment before us the defence has been based on two alternative 
and inconsistent theories: (1) that Dhyan Pal Singh had satis- 
factorily accounted for the whole sum for which he was res- 
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ponsible and (2) that he had committed criminal breach of trust 
or criminal misappropriation or some crime and that the sons 
could not be made liable for a debt that was tainted with 
immorality. 


It is argued that although it is a pious obligation of the sons 
to discharge their father’s debts, it is by no means part of their 
pious obligation to protect his memory against the allegation of 
a crime. In fact it has been vehemently argued on behalf of the 
sons of Dhyan Pal Singh that the evidence diséloses that Dhyan 
Pal Singh acted dishonestly throughout and would have been 
convicted in a criminal court. As the defendant-appellants took 
their stand from the beginning on their alleged ignorance of the 
proceedings of their father, it was, we consider, open to them to 
base their defence in the alternation on these irreconcilable pleas. 

The conclusion arrived at in regard to the first part of the 
defence by the learned Subordinate Judge was, as we have already 
remarked, that Dhyan Pal Singh’s accounts were untrustworthy, 
incomplete and utterly insufficient to dispose of the large sums 
for which he had made himself responsible to the committee.- 
The alternative argument was perhaps not fully developed in the 
lower court if we may judge from the fact that only one authority 
has been cited. The learned Subordinate Judge pointed out 
that the committee, on the °16th of October, 1920, gave formal 
sanction to the transfer of the two sums of Rs. 50,000 and 
10,000 to the personal fixed deposit account and the personal 
current account of Dhyan Pal Singh and concluded that Dhyan 
Pal Singh could therefore not be held guilty of criminal breach 
of trust and that there was no intention on his part to embezzle 
the money. As regards the later cheques the Judge remarks : 

“ Although he might be accused of drawing it over and above the amount 

at the cost of- which he undertook to complete the building, there was 

nothing to prove his intention to misappropriate this amount. The fact 
that the accounts filed by him are not accepted does not necessarily 
prove that there was any embezzlement by him.’’. 
He further remarks : , $ 
` “the fact that Rs. 30,016-9-5 out of the amount of Rs. 48,143-1-2 which 
has been now found due from him was admitted by him to be in his 
hands on the 3oth of March, 1923 shortly before his death excludes all 
intention on his part to misappropriate the trust money.” 
This admission is to be found in a letter addressed to Radhey 
Lal, the head clerk of the Balwant High School, and is certainly 
of importance. The Judge might also have referred to the fact 
that on May the 13th, 1922, in applying to the committee for 
sanction to get the repairs done at a cost of Rs. 60,000, Dhyan 
Pal Singh remarked that the committee had in hand a sum of 
Rs. 70,000 although we know as a matter of fact that by that 
date he had entirely exhausted the grant of Rs. 60,000. These 
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however are details which will have to be considered later. The 
final conclusion of the Judge was that there was not evidence 
sufficient to prove a charge of criminal breach of trust against 
Dhyan Pal Singh but that there was a balance of money due by 
him to the committee which he was bound to account for and 
the sons must be held to be liable to discharge it. 


In opening the legal argument on behalf of the appellants 
Sir Tej Bahadur Sapru remarked in the first place that the 
plaintiffs had not in their plaint alleged and had not brought 
evidence to prove that there were any assets of Dhyan Pal Singh’s 
that had come into the hands of the defendants or that there 
was any joint family property which might be made liable for 
the debt. Even if the sons would be legally liable to the extent 
of the joint family property yet the debt would be a personal 
debt and before their personal liability could be alleged it was 
incumbent on the plaintiffs to show the existence of the property 
out of which the liability would arise. The plaintiffs did how- 
ever allege the existence of joint family property and this was 
not denied in the written statement nor has it been suggested 
before us that no such property exists. The plea is a purely 
technical one and we think that the plaintiffs have done all that 
was necessary. 


e 

` The exact nature of the debts that must be held to be avya 
vahavika has given some difficulty to the various High Courts 
in India but the necessity for making a pronouncement on the 
subject has never, we believe, arisen in an appeal before the 
Privy Council. Their Lordships have in several cases in which 
this precise issue did not arise referred to debts which were 
incurred for an immoral or an illegal purpose and, in one or two 
passages, to debts which were “tainted with immorality”. But 
there is nothing in any of their pronouncements, so far as we 
know, to show that a debt which is incurred by means of a crime 
is to be distinguished from a debt which has been incurred in 
order to spend the money onan immoral object. The difference 
between these two kinds of debts is obvious on the face of it. 
But there is authority both in the commentators on Hindu Law 
and in the decisions of the courts in India for holding that debts 
of both kinds are to be considered to be debts which ason is - 
under no pious obligation to discharge on behalf of his father. 
“ In the view of Hindu lawyers a debt is not merely an obligation 
but a sin, the consequences of which follow the debtor into the 
next world (Mayne’s Hindu Law, paragraph 302). The duty 
of relieving a debtor trom the evil consequences of this sin 
falls on the male descendants and it is for this reason that there 
és a moral and religious obligatidn on the son to pay his father’s 
debt. But Mayne remarks that the obligation does not arise in 
two cases (1) when the debt ıs of an immoral character and (2) 
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when it is ofa ready money character and the instances of 
immoral debts given by that learned commentator are sums due 
for spirituous liquor, for losses at play, for promises made with- 
out consideration or under the influence of lust or wrath or sums 
for which he (the father) was a surety ora fine or a toll or the 
balance of either and generally any. debt for a cause repugnant 
to good morals. There is a great diversity of opinion among 
the commentators in.regard to the descriptions of debts by which 
the son is not bound—a diversity which, as Mr. Justice Mukerji 
has remarked, has been faithfully reproduced in the decisions 
of the courts. But the early commentators appear to have been 
unanimous in holding that a fine or a toli or the balance of either 
is included in such debts. The payment ofa fine is a penalty 
and although it isa penalty foran immoral act, the payment 
itself isnot immoral and it is no doubt for this reason that the 
courts in India have been practically unanimous in holding that 
a debt arising out of a criminal transaction is not binding ‘on 
the son. : ` 


The Allahabad High Court, in 1884, in the case of Mahabir 
Prasad v. Basdeo Singh('), held that where a father had em- 
bezzled money and the debt had arisen on account of that em- 
bezzlement, it would not be binding on the son. In this case the 
embezziement was clearly established. In 1906 in the case of 
Jat Kumar v. Gauri Nath(?) the circumstances were such as to 

_ suggest an embezzlement but the father executed a promissory 
note to which his son also attached his name, for the payment 
of the sum for which he was responsible. In this case the debt 
was held to be binding on the son but the issue. argued was 
whether the promissory note had been executed in order to 
stifle a prosecution and as it was not proved to have been 
executed for that purpose it was held that the debt could not be 
considered to be immoral because the pronote was executed as 
security fora just claim. In view of the distinction that has 
been made between a criminal liability and a civil obligation, it is 
worth noticing that in this case the civil liability arose after the 
transaction which was said to amount to an embezzlement. In 
1916 in the case of Viddha Lal v. the Collector of Bulandshahr (*) 
an agent who had realised Rs. 4,000 on account of his principal, 
misappropriated it. The exact circumstances of that case are 
not before us butit was held that the son would be liable for 
repayment of the amount because it was not exactly a case of 
criminal misappropriation. If it had been definitely proved that 
there had been an embezzlement or that the amount had been 
taken to avoid a criminal prosecution, the decision might have 
been different. In 1924 in the case of Chandrika Ram Tiwart 
v. Narain Prasad Rai(*) it was held that the damages on accouat 


(1) [1884] I. L. R., 6 All., 234 (2) [1906] I. L. R., 28 All., 718 
(3) [1916] 14 A. L. J. R., 610 (4) I. L. R., 46 All, 617 
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of trees which had been wrongfully cut by the father constituted 
a debt binding on the son because it was not an illegal or immoral 
debt in spite of the fact that the father had done wrong in 
cutting the trees. The learned Judges who decided this case 
differentiated it from the case of Durbar Khachar Shri Odha 
Ala v. Khachar Harsur Oghad(*) in which the facts were some- 
what similar because in the case before them the family had 
benefited by the tortuous act of the father. In 1925 ıt was 
held ın the case of Jagannath Prasad v. Jugal. Kishore(*) that 
where criminal misappropriation by the father had been admitted 
in his pleading by the applicant who claimed to bind the son, 
the debt was not binding because on the admission of the appli- 
cant the debt was infected with an element of criminality. The 
father had asa matter of fact been acquitted by the criminal 
court. From these decisions the principle may be deduced that 
where a crime is definitely proved against the father and the 
debt arises from that transaction, it would not be binding on the 
sons. Where the question whether there was an actual crime 
or not is doubtful, the court was ‘reluctant to hold that an 
element of criminality existed even where there was considerable 
evidence to prove it. 


In Madras the line has perhaps been more clearly drawn 
between a criminal act and a civél liability. In the case of 
Natarsayyan v. Pounnusami(*) where the father had dishonestly 
retained money due to another person though he had not been 
convicted of a crime, it was held that as he had been guilty of a 
breach of a civil obligation the sons must be bound whereas 
in the case of McDowell and Company, Limited v. Ragava 
Chetty (*) where the evidence showed that the father had been 
guilty of criminal misappropriation though he had not been con- 
victed by a criminal court, the sons were not liable. In the 
later, cases of Kanemar Venkappayya v. Krishna Chariya(’), 
Erasala Gurunatham Chetty v. Addepally Raghavalu Cheity(°) 
and Venkatacharyulu v. Mohana Panda(") the same reasoning 
appears to have béen followed. Where the father had been 
convicted of a crime or where the evidence clearly showed that 
he had been guilty of criminal misconduct the sons were not 
bound but where the evidence was only sufficient to show a 
civil obligation, the sons were bound. In Bombay, in the case 
of Durbar Khachar Shri Odha Ala v. Khachar Harsur Oghad(') 
where the father had been guilty not of a criminal act at all but 
of an act involving him in civil damages, the son was held to be 
not liable but the ratio decidendi appears to have been that the 
sons were not benefited by the tortuous act. If the sons had 

(1) [1908] I. L. R, 32 Bom, 348 (2) [1925] 23 A.L.J R., 882 
e (3) [1892] I. L. R., 16 Mad., 99 I. L. R., 27 Mad., 71 


4) I. 
(5) [1907] I. L. R., 31 Mad., 161 (6) [1908] I. L. R., 31 Mad., 472 
(7) I. L. R., 44 Mad., 214 
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been benefited it would apparently have been held as it was in 

the case of Chandrika Ram Tiwari v. Narain Prasad Rai(*) 

that the sons were liable. In the case of Hanmant Kashinath , 
Joshi v. Ganesh Annaji Pujari(?) the father as trustee com- 
mitted a breach of civil duty and it was held that the debt was 
not immoral and was binding on the son. 


Mr. Justice Mukerji, in the case of Chhakauri Mahton v. 
Gauri Prasad(*) reviews the case-law on the subject and 
suggests that the distinguishing line must be drawn between a 
criminal offence and a breach of civil duty and he remarks that 
where the taking of the money is not in itself a criminal offence, 
a subsequent misappropriation by the father cannot discharge the 
son from liability. The learned Judge quotes with approval a 
passage from the case of Vatarsayyan v. Pounusami(*) to the 
effect that the son is not bound to do anything to relieve the 
father from the consequence of, his own vicious indulgences, but 
he is surely bound to do that which the father himself would do 
to discharge a civil obligation if it were possible. 


We think that we may safely derive the following proposi- 
tions from the case-law. If the liability arises directly from a 
criminal act, z.e., an act for which the father may or may not have 
been successfully prosecuted, but which the evidence on the 
record is sufficient to prove to have been criminal, the son is not 
bound. On this all courts are agreed. Secondly, if there is a 
civil liability and subsequently the transaction becomes a criminal 
one, the son is bound to meet the civil liability to the extent of 
the family - property but he is not concerned with the criminal 
matter. This is amore doubtful proposition and the decisions 
of the courts are not unanimous. But we think that it may be 
supported by reference to the nature of the religious obligation 
which arose potentially as soon as the civil liability occurred. If 
there had been no crime the son would undoubtedly have been 
responsible on account of the civil liability. The subsequent 
crime may involve the father in further difficulties in the next 
world, but these are beyond the control of the son and they are, 
so far as we know, distinct from the penalties arising from a civil 
obligation. If this be so, the son’s obligation to discharge the 
civil liability is in no way altered by the subsequent crime. In 
coming to this conclusion we do not think that we are in any way 
dissenting from the judgment in the case of Jagannath Prasad 
v. Jugul Kishore(*?) which is the latest pronouncement of 
this Court on the subject. There the obligation itself was held 
to be infected with criminality. But where it is possible to 
separate the civil liability from a criminal action, we consider that 
the civil liability itself is not so Mfected. 


(1) I. L. R., 46 All., 617 (2) [1918] I. L. R., 43 Bom., 612 
(3) [r911] I. L. R , 39 Cal., 862 (4) [1892] I. L. R., 16 Mad., 99 
(5) [1925] 23 A. L. J. R., 882 
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We have already given.a summary account of Dhyan Pal 
Singh’s transactions so far as they appear from the evidence on 
the record. Much that is now obscure might have been made 
clear if Dhyan Pal Singh had lived and had been able to explain 
what he did and what his motives were. We know that when 
the money gianted by Government to the committee was invested 
in the War Loan the bonds stood in the name of Dhyan Pal Singh 
because Dhyan Pal Singh was able to realise the amount and_to 
invest it in fixed deposit with the bank to the extent of 
Rs. 50,000 and to put Rs. 10,000 in the current account. When 
this was done we do not know but on August the 19th, 1920 
the current account of Dhyan Pal Singh appears to have been 
opened. The first entry on the credit side is :— 


August the 19th——To Note (Pro) Rs. 10,000 and on the 
debit side on the same day an item of 0-10-0 is charged for ten 
cheques. 


Dhyan Pal Singh began to draw cheques on August the 23rd, 
the first cheque being in favour of Mauji Ram for Rs. 1,000. 
By the end of 1920 he had drawn the whole of Rs. 10,000 except 
Rs. 549-5-0 with which his account was balanced. In the mean- 
while on October the 16th, 1920 he had made a report to the 


committee in the following terms :— 
e 
‘A sum of Rs. 60,000 was invested in thiee years War Loan. The 


period of loan has expired. The money is on account of the proposed new 
school building. The construction is soon to be commenced, but I do 
not think we shall need the whole money all at once. It is not deemed 
advisable that we lose interest on the amount for nothing. I have 
consequently invested a sum of Rs. 50,000 in fixed deposit with the Bank 
of Bengal at 4% per annum for one year and Rs. 10,000 in a current call 
account. I request the formal sanction of the committee. I further beg 
that the committee may be pleased to authorise me to operate on the 
account and draw the money when necessary to meet the expenses of the 
brick kiln and the acquisition of other building materials.” 


This was sanctioned. The committee therefore not only 
authorised Dhyan Pal Singh to operate on this account, which must 
have been in his name as Secretary of the committce, but also to 
spend the money for making bricks and acquiring other building 
materials Dhyan Pal Singh continued to draw cheques in 1921. 
A list of the cheques is printed on pp.-79 to 93 of the paper 
book and by October, 1921 the total sums so drawn in cheques 
amounted to Rs. 60,685. It is not necessary to describe the 
cheques in detail ; many of them are’drawn in favour of Mauji 
Ram and others in favour of Chhadami Lal. Chhadami Lal is 
stated in evidence to be a store-keeper, and one of the minor 
items in the accounts to which tht auditor drew attention was 
the excessive amount of travelling allowance charged by Chhadami 
Lal, who was not however produced as a witness. Mauji Ram 
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was also given money for travelling, but in 1921 he was given 
large amounts for coal. Other cheques were in favour of the 
drawer. It does appear therefore from the evidence of these 
cheques that much of the money was drawn ostensibly for ex- 
penses in connection with the school building. 


On the 19th of August, 1921 the amount of the fixed deposit, 
Rs. 50,000 plus Rs 2,000, interest was transferred by the 
bank to the credit of Dhyan Pal Singh's overdrawn current account. 
The auditor in his report remarks: 

“It is evident that he resorted to this most objectionable practice of 

crediting school money to his personal account to save himself from 

financial embarrasment as he had overdrawn the balance of his private 
account,” 


It appears, however, that it was the private account on which 
Dhyan Pal Singh had drawn in accordance with the direction of 
the committee to meet the expenses of the building. The posi- 
tion is not quite clear, but at any rate we know the items by 
which the current account had become overdrawn to the extent 
of over Rs. 60,000 and we know that many of these items were 
ostensibly at any rate connected with the building. However 
unbusinesslike Dhyan Pal Singh may have been, there is nothing 
to show that he was acting dishonestly in having the amount of 
the fixed deposit credited to the current account. 


: What the state of the building was at the end of 1921 we do 

not know, but we do know that Dhyan Pal Singh had spent over 
Rs. 60,000 under colour of a sanction received from the committee 
in October, 1920 “ to meet the expenses of the brick kiln and the 
acquisition of other building materials’. We must remark that 
the committee throughout 1920 and 1921 and indeed until Dr. 
Bennet began to make enquiries at the end of 1922 appears to 
have been quite apathetic in regard to this building grant. In 
the Government order conveying the grant it was stated that the 
money should not be utilised ‘‘ till schemes have been prepared 
after consultation between the managing committee of the school 
and Government to which the committee and the ‘Government 
have assented”. Yet we find that the committee gave their 
Secretary full power to spend Rs. 60,000 for' making bricks and 
acquiring building materials without in any way supervising his 
expenditure or satisfying themselves that the money was being 
used_in a proper way. 

Early in 1922, however, something seems to have stirred them 
to consult the Executive Engineer, for at an extraordinary meet- 
ing dated the 13th of May, 1922 the second item on the list of 
agenda was p 

“to consider the letter of the Executive Engineer in reply to the requeSt 

made to him in compliance with paragraph No. 1 of resolution No.2 of 

the committee meeting held on the 22nd of April, '1922” 
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and on this it was : 
“ resolved unanimously that the Secretary be authorised to put in hand 
the alterations in the buildings proposed subject to the modifications 
suggested by the Executive Engineer on the condition that the total 
amount expended does not exceed Rs. 60,000.” 

- It appears from Appendix F to the auditor’s report that 
Dhyan Pal Singh had made a report on which this resolution was 
passed. This report is on the record and shows that Dhyan Pal 
Singh had discussed the plans and estimates with the Executive 
Engineer, and that as he had found that the building would cost 
nearly Rs. 80,000 according to the P. W. D. rates, he had asked 
the committee for sanction to get the work done himself for 
Rs. 60,000 adding ' : 

& I shall undertake to complete the buildings according to the plan at a 

cost of Rs. 60,000. The Committee has got in hand a sum of Rs. 70,000.”" 

It is particularly in regard to this report and the position of 
things at that date that the want of Dhyan Pal Singh’s explanation 
is felt. He had already spent over Rs. 60,000 of the money en- 
trusted to him by the committee. The work had certainly not 
been completed, for he talks of an estimate and of getting the 
entire thing done, so it appears that it had not even been planned. 
The sanction of the committee had already been given to him for 
operating on their account to the extent of Rs. 60,000. These 
considerations all create a suspicion that he was deceiving the 
committee and that he was acting dishonestly. On the other hand 
it was open to the committee to look into the account and to 
learn that the whole of the Rs. 60,000 had been spent, and it was 
open to them to inspect the building and see how much had been 
done. Finally we have Dhyan Pal Singh's admission in the-report 
that the committee has in hand a sum of Rs. 70,000. As he 
was in charge of the account it cannot mean anything except that 
he was ready to account to them for Rs 70,000. Itis not clear 
how he arrived at the figure of Rs. 70,000, for, even with the in- 
terest on the fixed deposit, the sum entrusted to him amounted 
to only Rs. 62,000. Later on, on March the 30th, 1923, ina 
letter written to the head clerk of the school shortly before his 
death, Dhyan Pal Singh mentions various items which he had real- 
ised from decrees and in other ways amounting in all to Rs. 4,248- 
9-1, and it may be that this is a partial explanation, but we find 
it impossible to account for the figures as they stand. 


Having exhausted the Rs. 60,000, Dhyan Pal Singh drew 
cheques against the ordinary school account to a total amount of 
Rs. 21,597/3/2 between the 15th of May, 1922 and the 30th of 
January, 1923. He was not able to operate on this account with- 
eut the counter signature of the President of the Committee, but 
there was no difficulty about this apparently until the 7th of 
November, 1922, when a cheque for Rs. 2,000, “ for the building 
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account” was presented for counter signature to Dr. Bennet. It 
was then that Dr. Bennet asked for vouchers and told Dhyan Pal 
Singh that the work must be done ona business like basis. Dhyan 
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Pal Singh did not explam to Dr. Bennet or to the committee that TOSHANPaL 


he could no longer draw on the Rs. 60,000 because it had already 
been spent, and that'he'had been drawing for some time past on 
the ordinary schoo] account. In his letter to Dr. Bennet of No- 
vember the 7th, 1922 he wrote: 

“ The committee of management authorised me by their resolution to get 

the building work done under my direct supervision and Mr. J. R. W. 

Bennet allowed me to draw the money on that account by cheques in my 

name”. : 

It is difficult to interpret this as anything but an attempt to 
deceive Dr. Bennet, who must not be confused with Mr. J. R. W. 
Bennet, Dr. Bennet’s predecessor. The resolution of the com- 
mittee of management authorised Dhyan Pal Singh to get the build- 
ing work done, but it did not authorise him to draw on the ordi- 
nary school account which he was doing after the Rs. 60,000 had 
been exhausted. It only authorised him to operate on the account 
to a limit of Rs. 60,000. It was clearly his duty to explain these 
matters to Dr. Bennet. In his letter of November the 8th Dhyan 
Pal Singh implies even more clearly that he is drawing the money 
against the sum of Rs. 60,00@ on which he had been authorised 
to operate, and he states that the account of the money expend- 
ed is kept in his office, and promises to submit an account of the 
last payment and any further detail that should be required. In 
his letter of November the roth he remarks that he has to go to 
his country place in connection with his daughter's marriage and 
that it will take about a month to get the building account posted 
up-to-date. On January the 3rd he writes to Dr. Bennet that he 
_ will not submit any further cheques on account of the school build- 
ing until he has the accounts in order. It is not clear what hap- 
pened immediately after this, but some sort of accounts or vouch- 
ers appear to have been furnished and such as they are they have 
been put in evidence. Before the matter tould be cleared up, 
Dhyan Pal Singh died on May the 30th, 1923. Dr. Bennet was 
away at the time, but on his return on the, ist of July he took 
possession of the papers-and account books of Dhyan Pal Singh and 
found that there was only a cash balance of about Rs. 650 which 
afterwards proved to have nothing to do with the building grant. 
A letter to which reference has already been made was handed 
to Dr. Bennet by Radhey -Lal, clerk of the head master of the 
school. It is dated March the 30th and is apparently the last 
statemént of Dhyan Pal Singh’s that is on record. In it Dhyan 
Pal Singh asked Radhey Lal to adjust the school building account 
and informs him that a sum of Rs. 41,206/15/8_is outstanding 
and that a sum of Rs. 4,248/9/1 is available to meet it. He 
does not explain where this money is to be found. He sums up: 
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“ There is an amount of Rs. 66,975 outstanding against my hame. To 
this amount add Rs. 4,248 received from other source as detailed above. 
The total amount comes to Rs 71,223/9/1 out of which deduct the total 
(?) amount expended, z. e , Rs. 41,206(?)/15/8. This leaving a balance 
of Rs. 30,016/9/5. Please show thıs amount in my hand which I shall 
account later on.” oS 


Dhyan Pal Singh’s position therefore was that he had spent 
about Rs. 41,000 on the buildings and hoped to be able to show 
that the building he had carried out represented that value. 
Apart from this he acknowledges that there is a balance of about 
Rs. 30,000 due from him for which he has to account. Before us 
an attempt was made on behalf of the appellants to show that the 
accounts of Dhyan Pal Singh ought to have been accepted in the 
lower court, but as the Subordinate Judge has pointed out, the 
accounts as they stood originally are not forthcoming, at any rate 
in regard to a large proportion of the money. Exhibit 33, which 
is printed from pp. 123 to 166, is called the brick kiln account, 
the total charges being represented as Rs. 29,715/5/-. It is 
simply a list of items said to have been expended. There is no 
cash book, no muster rolls for wages, and what vouchers there 
are, are not to be relied on. In fact, Inamullah who appeared to 
give evidence for the defence and who apparently worked as a 
sort of supervisor for Dhyan Pal Singh, stated in evidence that there 
was no register of daily attendance and as far as he knew dahi or 


' register of accounts. Apart from these brick kiln charges, the 


accounts tendered on behalf of the defendants purported to show 
expenses amounting to Rs. 32,607/12/-. Thisis not, however, 
a clear account but a tentative estimate of what the account would 
have been. It is not necessary, however, to examine the various 
items. The auditor in his report and the Subordinate Judge have 
both discarded the so-called accounts as utterly unreliable, and 
nothing has been said m this court which would justify us in not 
accepting these opinions. In fact it seems from the evidence of 
Radhey Lal, who was the head clerk of the high school, that 
exhibit 33 was written by him at the dictation of Chhadami Lal the 
store keepes,a man who carns Rs. 30 per month, from registers 
which were in Hindi. It is true that a bill or rather a series of 
bills, showing a total of Rs. 21,597-3-2, appears to have been 
accepted and passed by Dr. Bennet on January the 25th, 1923, 
and that he even acted on this to the extent of sending a cheque 
for the balance which Dhyan Pal Singh claimed as due to him up 
to that date. In connection with this however Dr. Bennet stated 
in evidence : “ The correspondence with Thakur Dhyan Pal Singh 
led me to believe that the sum of Rs. 21,597-3-2 represented 
the total amount expended on the building and everything con- 
nected with it. Iam not prepared to admit that these receipts 
represent the genuine expenditure.” In other words, Dr. Bennet 
passed these bills under a misapprehension. It is not proved 
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that Dhyan Pal Singh definitely stated to Dr. Bennet that this 
amount represented the total expenditure of the building up to 
date, but it does appear that he took no steps to enlighten Dr. 
Bennet as to the facts either at this stage or at any other. , 


Although very little effort was made in appeal to support 


Dhyan Pal Singh's accounts, a much more serious effort was made e 


to demolish or at any rate to criticise the figures provided by 
the expert, Mr. Daly, who was employed by the committee to 
assess the value of the building work actually done. It has 
already been said that the Subordinate Judge, failing to find any 
accounts on which he could rely, accepted the estimate made by 
Mr. Daly and gave Dhyan Pal Singh credit for having spent an 
equivalent amount on the buildings. Mr. Daly was asked by the 
District Judge at the end of February, 1924 to make a. valuation 
of the new buildings, and he worked at this task from the end 
of February till the toth of May. The results at which he 
arrived are given in detail ın his report. In the first place some 
deductions were made by Mr. Daly for “cracked work, shallow 
foundation and bad work”. Itis objected that by the time Mr. 
Daly inspected the buildings there had been two monsoons, and it 
is argued that much damage may have been done by the weather. 
These deductions are detailed on p. 340 of the printed book, 
where it is shown that a stm of Rs. 2,757-13 was deducted on 
account of “insufficient depth of pillars of arches’. The in- 
sufficient depth was, it is true, not due to the weather, and Mr. 
Daly has made an allowance for the bricks. The method of 
calculation adopted by Mr. Daly might bave been accepted if the 
question for decision had been whether Dhyan Pal Singh had 
satisfactorily carried out a contract But the question is whether 
he actually expended a certain amount of money on the building 
work or not; and if the work was done, even if it was badly done 
we arë not justified in concluding ‘that the money was not spent 
and we think, therefore, that this sum of Rs. 2,757-13 should not 
be debited against the appellants. The next point taken is that 
Mr. Daly reckoned that only 1,200 bricks would be used in 100 
cubic feet of masonry. The standard books on engin&ering allow 
1400 bricks or more. Mr. Daly, when cross-examined on this point, 
did not give any very clear reason for differing from the standard 
allowed at the Roorkee College or by the Bombay Government. 
He said that he had actually taken measurements and found that 
only 1,200 bricks were used in 100 cubic feet of masonry. This 
certainly does not mean that Mr. Daly counted all the bricks 
that had been used, and we are not satisfied from his statement 
that he was justified in’ departing from the standard number 
We think that in this respectsthe appellants’ objection must be 
allowed and that the standard number of bricks should b% 


accepted. It has further been objected that Mr. Daly has not | 


allowed a high enough rate for the cost of bricks. Rates were 
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higher in 1921 than in 1922, but we have really no satisfactory 
evidence to prove exactly when the bricks were made, and we 
think that the average rate taken by Mr. Daly is the most 
reasonable one. It must be remembeted that the standard rates 
quoted must allow a margin of profit to the contractor or brick 
maker, to which Dhyan Pal Singh in the circumstances would 
not be entitled. The difference that this would make in the 
valuation of the buildings has been elaborately calculated by Mr. 
Iqbal Ahmad on behalf of the appellants, and accepting his argu- 
ment as regards the number of bricks used, we would allow an 
additional sum of Rs. 2,392 on account of extra bricks. This is 
calculated on an additional total of 1,04,194 first class bricks at 
Rs. 23 per thousand ; second and third class bricks are not 
numerous and have been ignored. The other objections relate 
to small items. It is said that Mr. Daly has not made a sufficient 

allowance for supervision charges, which he puts down at Rs. 1,000 f 
only. In view of the remarks made by the auditor we have 
reason to believe that there was a great deal of wastage under 
this head. The appellants claim that the charges on account of 
supervision were actually much higher than Rs. 1,000 but if 
they were, we think that Dhyan Pal Singh as the agent of the 
committee must be held to be responsible and we do not con- 
sider Mr. Daly’s estimate an unr@asonable one. Other small 
objections are made in regard to contingent charges and the 
absence of -any allowance for water, but we do not think that 
these have any force. A further objection in regard to rolled 
steel beams appears to have been based on a misunderstanding 
of the analysis of the rates at the end of Mr. Daly’s report. In 
point of fact we are satisfied that Mr. Daly has allowed reason- 
able rates for all the rolled steel beams that he found on the 
spot. The final result of all these objections is that we would 
add Rs. 2,392 for extra bricks and Rs. 2,757-13-0 in respect of 
work rejected by Mr. Daly as defective to the Rs. 35,454-2 at 
which Mr. Daly has valued the buildings provided by Dhyan Pal 


` Singh. The practiĉal effect of this would be that Dhyan Pal 


Singh is shown to have accounted for Rs. 40,603-15 of the money 
entrusted to him. ; f ; 
To return to the legal aspect of the case and the conduct of 


` Dhyan Pal Singh, we think it is clear that when he applied for 


and obtained the sanction of the committee to draw cheques up 
to the value of Rs. 60,000 in order to provide bricks and other 
materials for the building, there is nothing to show that he had 
any dishonest purpose. He assumed the character of an agent. 
to the committee and from that date, that isto say, from the 
16th of October, 1920, he becameresponsible to account to them 
e : . 

for this amount. He has failed to do so. It appears to be not 
unlikely that owing to slack supervision very large sums of money 
were wasted, but we can find no clear evidence of any deception 
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until the date, when having exhausted Rs. 60,000 he began to 
draw on the ordinary school account for which he had to obtain 
the counter signature of the President of the committee. We 


think that there can be no doubt that he intentionally misled TOSHANPAL 


Mr. J. R. W. Bennett and later on Dr. Bennet in regard to the 
position. He had spent all the money with -which he had been 
` entrusted, but he still bad to go on with the building, and he 
raised the money in what was most unquestionably an irregular 
way. It would be difficult to say however that in so doing he 
committed a crime. The argument addressed to us on behalf 
of the appellants, to show that his actions were “ infected with 
criminality”, was directed to proving that from the beginning he 
had acted in adishonest way. This, as we have held, is not 
proved and is not even likely. If he acted at first in perfect 
good faith, as we believe to be the case, and subsequently got 
into difficulties and dishonestly drew on the ordinary school 
accounts, he may or may not have been guilty of some criminal 
offence. Itis not proved that he was because the position is 
not clear and we do not know how he was able to draw on this 
ordinary school account or what his ultimate intentions were. 
It is at any rate clear that he acknowledged liability for about 
Rs. 30,000 when he wrote in March 1923 to Radhey Lal, and 
that he knew then that he would have to account for this amount. 
We can only say that this part of his conduct was suspicious and 
was probably dishonest, but in the view that we have taken of 
the law it does not affect the sons’.liability in regard to the civil 
obligation which he undertook on the roth of October, 1920. 
The position is somewhat complicated by the fact that in drawing 
these later cheques after the Rs. 60,000 Dhyan Pal Singh was 
drawing money with which he had, so far as we know, not been 
specifically entrusted by the committee, but we do not think it is 
necessary to insist on the distinction. He realised the money 
under colour of the authority given him by the committee, and 
he admitted his responsibility to account for it. 


The final ‘result is that we modify the dêcree and order of 


the lower court to this extent that the amount of the decree’ 


is reduced by a sum of Rs. 5,149-13 and will therefore be 
Rs. 42,993-4-2. ‘For the rest the appeal is dismissed and as the 
appellants have substantially failed in all their grounds of appeal, 
we direct that they pay the costs of this appeal. 
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RAM NARAIN AND ANOTHER (Defendants) 
VeEVSUS 
RAM DAS AND OTHERS (Plaintiffs)* 


Hindu Law—Suit for partition of joint family property—Preliminary 
decree for partition in favour of plaintiff alone—No appeal by 
defendant—Application by one of the defendants to separate his 
share after passing. of preliminary decree—Jurisdiction to grant 
such appication—LE fect of, on subsequent suit for partition among 
defendants. 

Where after a preliminary decree was passed in favour of 
the plaintiffs alone for a partition of their moiety share in the 
joint family property and a commissioner had been entrusted 
with the work of assessing the value of the property, the 
Subordinate Judge allowed an application made on behalf of 
one of the two defendants, who was insane, to separate his share 
from that of his co-defendant and also from that of the plaint- 
iffs, on the ground that it was in the interest of the- lunatic 
that his share should be separated, fe/d, that, inasmuch as the 
lunatic did not appeal from the preliminary decree, a finality 
was attached to the preliminary deciee and therefore the 
Subordinate Judge had not the jurisdiction to go behind it and 
direct the partition of the sha® of the lunatic from that of his 
co-defendant. That the legal effect, of the application filed by 
the guardian of the lunatic defendant ‘upon the status of the 
family with regard to jointness or separation of the defendant 
inter se was a matter which could be determined in a separate 

*suit and the right to institute such suit could not be pre- 
judiced by any variation of the decree in the present suit. 


Balkishun v. Sita Ram, [1884] A. W. N., 215, followed. 


FIRST APPEAL from a decree of BABU MAN MOHAN SAN- 
YAL, Subordinate Judge of Benares.- 


B. E. O'Conor and Mukhtar Ahmad, for the appellants. 


Kailas Nath Katju, Harnandan Prasad, U. P. Upadhiya and 
Shiva’ Prasad Sinha, for the respondents. : 


- The judgment of the Court was delivered by . 


WEIR, J.—This is an appeal by two of the defendants, Ram 
Narain ‘and his son, Lachmi Narain, from a final decree dated 
the 16th of August, 1924, ina suit for partition-of the joint 
family property. The property consisted of movables, house 
property and zemindari shares. The three plaintiffs are the two 
sons and one grandson of Rameshwar Sahu and the principal 
defendants were Ram Narain, defendant No. 1, who is the appel- 
lant before us, and Deo Narain, an insane brother of Ram 
Narain. The share of the plaintiffs in the joint family property 

* F. A. No. 341 of 1925 connected with F. A. No. 61 of 1924 


/ 


VOL. XXVI] HIGH COURT 1371 


was one-half and the share of the defendants Nos. 1, 2 and 3 was 
the remaining half. The suit was resisted upon various grounds 
but ultimately a preliminary decree for partition was_ passed 
by the learned Subordinate Judge of Benares on the 23rd of 
April, 1924. The operative part of the decree material for the 
purpose of the present appeal, may be reproduced here :— 

“ It is ordered and decreed that the account of the defendants is correct, 

that the plaintiffs’ objection be disallowed, that the Amin do partition 

the immdvable property specified in the plaint, that the Amin do parti- 
tion the property into two parts and make a report by the 14th of May, 

1924 as to which portion can be given to the plaintiffs and that the Amin 

do partition the property in such a way as there may be no difference in 

the actual price of any property.” 

The defendant, Deo Narain, is a lunatic and was represented 
in the action through his wife Musammat Makhna. The plaintiffs 
originally appointed Ram Narain as guardian ad litem of the 
lunatic ; but Ram Narain refused to act, and, therefore, on the 
application of the plaintiffs, the court os es Musammat Makh- 
na as the guardian ad litem. 


It is significant that in the two written statements filed by 
Deo Narain and Ram Narain neither of them wanted to have his 
share in the joint family property ascertained and partitioned. 
The result “of it was that a preliminary decree: was passed in 
favour of the plaintiffs alone for a partition of their moiety share 
in the joint family property. 

A commissioner was appointed to make the partition of the 
various items of property, involved in the suit, and during the 
pendency of the proceedings an application was presented on 
behalf of Deo Narain through his wife Musammat Makhna that it 
was to the interest of the lunatic to have his share in the joint 
family property ascertained and partitioned from the shares of 
the plaintiffs on the one hand and that of Ram Narain on the 
other. This application was opposed by the plaintiffs and Ram 
Narain ; but the learned Subordinate Judge allowed the appli- 
cation upon the ground that it was to the interest of the lunatic 
that his share should be separated from the share of Ram Narain, 
the co-defendant, otherwise there was every prospect of the pro- 
perty of Deo Narain being utilised by Ram Narain for his per- 
sonal use-to the prejudice. and detriment of the lunatic. Mr. 
Nizam-uddin Haider, the commissioner, appears to have devoted 
considerable time in assessing the value of the immovable pro- 
perty belonging to the joint family. He held that the value of 
this property was Rs. 1,21,350-7-3. He allowed property. of half 
of this value to, the plaintiffs and pf a quarter value to each of 
the defendants Ram Narain and Deo Narain. 


- An appeal was- preferred -by the plaintiffs to this Cour, which 
was numbered and registered as First Appeal No. 61 of 1924. 
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This appeal was dismissed by a Bench of this Court on the 31st 
of January, 1927 for default of prosecution. Ram Narain and 
his son, Lachmi Narain, have preferred the present appeal and 
their contention is that the trial court having in its preliminary 
decree directed the partition of the moiety share of the plaintiffs 
alone and not having ordered that the shares of the defendants 


_ should be separated inter se, the learned Judge of the court below 


was not justified in the course of the preparation of the final decree 
in directing that the share of Deo Narain should be separated 
from that of Ram Narain. ` i 


We have already observed that Deo Narain, in his written 
statement, did not claim that his quarter share in the joint family 
property should be separated. From a reference to the prelimi- 
nary decree, dated the 23rd of April, 1924,-we find that the share 
of Deo Narain in the joint family property was not ascertained 
nor was there an order that his share should be determined and 
separated. Deo Narain did not appeal from the preliminary 
decree to this Court and a finality now attaches to the decree 
which was passed by the learned Subordinate Judge on the 23rd 
of April, 1924. The Subordinate Judge had not the jurisdiction 
or the legal competency to go behind the preliminary decree, 
dated the 23rd of April, 1924, and directing the partition of the 
share of Deo Narain from that of Ram Narain., Fora parallel 
case we would refer to Balkishun v. Sita Ram (*). Under the 
circumstances we are of opinion that the contention of the appel- 
lant ought to succeed and the decree of the court below directing 
the partition of the share of Deo Narain should be set aside. 


. Matters have been complicated’ by the death of Deo Narain 
during the pendency of this appeal. If Deo Narain, at the time 
of his death, was a separated Hindu, a title to aquarter share of 
the entire property devolves upon his widow Musammat Makhna. 


The fact of our varying the decree of the court below will not 
in any way prejudice the right of Musammat Makhna to institute a 
suit for partition Of the share of Deo Narain from that of Ram 
Narain ir the family property. It has been argued by the learned 
counsel for Deo Narain that we ought to determine the question 


_ in this appeal as to whether Deo Narain was at the time of his 


death a separated Hindu. We do not think that the decision of 
this issue is necessary for the purpose of the determination of 
the appeal now before us. The learned Subordinate Judge has 
found—and we accept the finding—that Musammat Makhna was 
justified in making an application before the learned Subordinate 
Judge for the separation of the share of Deo Narain because that 
was calculated to safeguard the,interests of Deo Narain as against 
Ram Narain. Our attention has been drawn to the following 
PANES in the judgment of the learned Subordinate Judge, dated 
(1) [1884] A. W: N,, 215 
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the 16th of August, 1924 :— 


*“ All the circumstances convince me that Deo Narain’s share should be, 


separated. The, plaintiff raised several false pleas in the suit. He stated 
that the household properties, cash, jewellery and outstanding debts were 
separated about 3 years ago. Wehave seen above the value of these 
amounted to Rs. one lac and more. The plaintiffs’ plea was found falsq 
and the court ordered to bring these into partition. By such false ' pleas 
the plaintiffs wanted to become owner of the same dishonestly. The 
insane defendant will lose his properties if they are not divided off and 
given to his guardian and wife Musammat Makhna.” 

We are of opinion that there was considerable justification on 
the part of Musammat Makhna in applying to the court below for 
the partition of the share of Deo Narain with a view to safeguard 
his interests. 


‘But, as we have already held that after the passing of the pre- 
liminary decree the court below was not competent to entertain 
the application on behalf of Deo Narain to separate his share and 
the said share could not be separated, we leave Ram Narain and 
Musammat Makhna to have their rights adjusted by means of a 
separate suit if they so choose. In the meantime, we are of opi- 
nion’ that the portion of the’property, which has not been allotted 
to the plaintiffs, should be considered for the purpose of the 
present suit to-be the property held in common. What the legal 
effect of the application of Musammat Makhna upon the status 
of the family property or the constitution of the family gua Ram 
Narain and Deo Narain is, has got to be determined in a subse- 
quent suit if the parties are not agreed as to it or if one or the 
other- party choose to institute a suit. The parties are agreed 
that the property allotted to the plaintiffs is equal in value to the 
property allotted to the two sets of defendants, namely, Ram 
Narain and Deo Narain. Anexception was taken by Mr. O’Conor 
as to the equality of the division on the ground that the amenities 
attending some of the houses, allotted to the plaintiffs and Deo 
Narain, were greater than those which were allotted to the share 
of the present appellants ; but he is agreed that if the properties 
allotted to Deo Narain and Ram Narain be pieced together, in 
that case Ram Narain should have no grievance. 


The result is that we allow the appeal, modify the decree of 
the court below and direct that the shares of Ram Narain, Lachmi 
Narain and Musammat Makhna, as the representative. of Deo 
Narain, be held in common. In view of the peculiar circums- 
tances of the case we direct the parties to bear their own costs. 


A ppeal allowed 
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CHOTEY LAL (Plaintiff) 
VEVSUS 


LAIQ SINGH (Defendant) * 


does not lic—Mortgage by Hindu father—Sutt for sale on basis of 
—Preliminary  decree—Separate sutt by  sons—Mortgage-debt 
declared partially good—Final decree in morigage sutt—Balance of 
amount against mortgagor—When ceased to be a charge of family 
property—Limitation Act, Art. 181—Provisions of, application 
of. i P 
After a preliminary decree for Rs. 573 had been passed in a 
suit for sale on a mortgage executed by a Hindu father, the 
sons of the latter, who had not been impleaded in -the said 
suit, obtained by a separate suit a declaration that the mort- 
gage-debt was good to the extent of Rs. 429-3 only. There- _ 
after the sons were made parties to the final decree, in the 
mortgage suit, which was for Rs. 429-3. More than three years 
after the declaratory decree the plaintift applied, under 
order 34, rule 6, for a personal decree for the balance of the 
amount against the mortgagor. Held, that the application 
did not lie as the balance ceased to be a charge on the family 
property and it could not be said that the sale-proceeds had 
proved insufficient to pay this amount. 

Even if the application were treated as one for execution of- 
the personal decree under section 47 of the Civil Procedure 
Code, it is barred by the three years rule under Art. 181 of the 
Limitation Act. 


APPEAL under section 10 of the Letters Patent from a judg- 


ment of the HON’BLE MR. JUSTICE PULLAN. 


Dr, M. L. Agarwala, for the appellant. 
The respondent was not represented. 
The judgment of the Court was delivered by 


- SULAIMAN, A. C. J.—This is an execution appeal by the 
plaintiff decree-holder. The suit was brought for sale on the 
basis of a mortgage-deed executed by a Hindu father, and a 
preliminary decree was passed on the 13th of January, 1920, for 
Rs. 573. The sons of the mortgagor were not parties to the 
suit. They subsequently brought a suit for a declaration that 
the debt was without legal necessity and was not binding on the 
family property. Their suit was decreed on the 24th of 
July; 1920, the court holding that though the principal sum was 
for necessity; it was not, proved that there was necessity for the 
high rate of interest charged. Accordingly it held that the 
mortgage-debt was good to the extent of Rs. 429-3. .After this 
ŽL. P. A. No. 58 of 1926 
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' decree the sons were. made parties to the final decree in the CIVIL 
mortgage suit which was passed on the 7th of May, 1921, for 
Rs. 429-3 only. There was no reference in this final decrce to — 

the plaintiff’s right to recover the balance of the amount allowed CHOTEY 
to him under the preliminary decree. 


On the 15th of April, 1924, the plaintiff filed the present , Pato Sinou 
application, styling it as one under Order 34, rule 6 praying for Sulaiman, 
a personal decree for the balance of the amount against the ACJ. 
mortgagor. This application was contested and has been dis- 
missed by both the courts below. Their order has been affirmed 


by a learned Judge of this Court. 


The effect of the declaratory ‘decree obtained by the sons 
undoubtedly. was to confine the charge on the family property to 
Rs. 429-3 only. The balance of the amount ceased to be a 
mortgage-debt. 


Although, therefore, the original suit had eek instituted 
within 6 years of the execution of the mortgage-deed, so that the 
personal remedy had not become barred, we cannot hold that the 
plaintiff has, under Order 34, rule 6,-a right to recover the balance 
of the amount. That rule contemplates the insufficiency of the 
net proceeds of the sale to pay the “amount due,’ which ex- 
pression, in our opinionm, means the amount to recover which a 
decree for sale has been previously passed. 


In this view the application did not lie under Order 34, 
rule 6 to recover the balance, as this balance ceased to bea 
charge on the property, and it cannot be said that the sale- 
proceeds have proved insufficient to pay this amount. The right 
of the plaintiff to recover the balance must therefore be by 
execution of the decree for the -balance, treating it as a simple 
money decree. ` 


It is unfortunate for the plaintiff that, when the final decree 
came to be passed, he did not ask the court to reaffirm his right 
to recover the balance by incorporating it in this decree also. 
That such a procedure would not have been “improper is patent, 
as it is possible that the son’s suit may be brougltt more than 
three years after the preliminary decree for sale, in which case it 
would be unjust to hold that the plaintiff’s right to recover the 
amount personally against a mortgagor would be extinguished by 
the lapse of three years from the decree. The fact however 
remains that the final decree did not make any provision for the 
realisation of this money. The plaintiff therefore cannot, in 
execution of the final decree of the 7th of May, 1921, realise this 
amount. He can only fall back'on his preliminary decree. The 
right to recover this certainly accrued to him when the declara- 
tory decree in favour of the sons was passed on the 24th of 
July, 1920, and on that date it must be deemed to have been 
settled that his remedy for the balance was against the mort- 
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gagor personally. The present application is made more than ' 
three years after that date, and even treating it asan application 
for execution of the personal decree under section 47 of the Civil 
Procedure Code, it is barred by the three years’ rule under article 
181 of the Limitation Act. , 


The appeal accordingly must be dismissed. 
In view of the special circumstances of this case, we direct 
that the parties should bear their own costs of this appeal. 
Appeal dismissed. 


— 


KRIPA RAM, CHARAN RAM (Applicant) 
VEVSUS - y 
JAWAHIR LAL, NARSINGH DAS (Opposite party)* 


Civil Procedure Code, Order rr, rules r4 and 21—Non-production of 
documents under rule r4—Defence not to be struck out for, under 
rule 21.- 

Non-compliance with an order served on a defendant for the 
production only of documents under rule 14 of Order 11 of the 
Civil Procedure Code does not warrant the striking out of the 
defence under Rule 21, which rule applies only where a party 
fails to answer interrogatories or to comply with an order for 
discovery or inspection of documemts. Lyall/pur Sugar Mills 
Co. Ltd. x. Ram Chandra Gur Sahat Cotton Mills Co. Ltd., 

. I L. R. 44 All, 565, followed. 
CIVIL REVISION from an order of PANDIT RAJ RAJESHWAR 

SAHAI, Subordinate Judge of Muzaffarnagar. i 


_ Vishwa Mitra, for the applicant. 
Nehal Chand, for the opposite party. 
The following judgment was delivered by 


DALAL, J.—It is correct of the defendant-applicant to say 
that the trial Court was not justified in striking out the defence 
under Order 11, rule 21. The Court directed production of dahz 
khatas by the defendint, and-the ahi khatas were not produced. 

*This order ĉould not have been passed under rule 15, because 
the defendant himself had not made any reference to any bahi 
khaias in his pleadings or affidavits. The order could have been 
made only under rule 14, and a Bench of this Court in Lyallpur 
Sugar Mills Co. Ltd. v. Ram Chandra Gur Sahai Cotton Milis 
Co. Lid.(:) has held that non-compliance with an order served 
on a defendant for the production only of documents under rule 
14 of Order 11 of the Civil Procedure Code does not warrant the 
striking out of the defence under rule 21. Rule 21 applies only 
where a party fails to answer intergogatories or to comply with an 
oler for discovery or inspection of documents. Rule 14 refers 


* Civ. Rev. No. 141 of 1928 ` 
(1) I.L. R, 44 All., 565 
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to production of documents, and not to inspection or discovery. CIVIL 


I set aside the decree of the lower Court dated 11th April, 1928 
1928 and direct that Court to re-try the case after giving the kikpa Raw 
defendant an opportunity to file his defence. Costs here and CHARAN 


heretofore shall abide the result. RaM 
Y. 
Decree set aside JAWAHIR 
LAL 
NARSINGH 
Das 
- Dalal, J. 
TIKA RAM (Applicant) | CRIMINAL 
Ver SUS : 1928 
KING-EMPEROR (Opposite party)* — - May, 18 
Indian Works of Defence Act (VII of 1903), section 36—JImposition DALAL J 
of continuing fine—Conutction of persistence in offence—A necessary S 
condition. s 7 
There must be a definite conviction of a man’s persistence in 
the offence for which he was first convicted before a continuing 
fine can be imposed upon him under section 36 of the Indian 
Works of Defence Act (VII of 1903). 
CRIMINAL REVISION from .an order of E. BENNET ESQ., 
Sessions Judge of Agra. e 9 
Binod Behari Lal, for the applicant. 
Dr. M. Waliullah (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 
- Dalal, J. 


DALAL, J.—This is a revision, so the findings of fact of the 
subordinate courts must be accepted. The applicant Tika Ram 
has been convicted under section 36 of the Indian Works of De- 
fence Act (No. VII of 1903). It has been held by the subordi- 
nate courts that three thatched constructions of Tika Ram exist 
within a zone which is marked out under the Act and over which 
a declaration has been made under section 3*of the Act. The 
lower courts have unfortunately made use of a word * maintain” . 
which has a peculiar meaning defined in the Act in section 2(4). 
The evidence, however, on the record and the finding of the trial 

-court are to the effect that these thatches were put up two or 
three years ago and subsequent to the declaration, and, therefore, 
the proper word applicable to them is “ erection” of the struc- 
tures. It was argued that Tika Ram himself made their purchase 
on 6th May, 1924, so the constructions could not have been 
erected or put up two or three years ago. It appears, however,- 
from the testimony of the defence witnesses also that-these 
thatches are constantly renewed and do not remain in the same ` 
condition for long. They crumble down after a year or two, and 

* Crim, Rev. No, 301I of 1928 
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are put up again. These three thatches were put up without 
permission two or three years ago, that is, after the declaration 
of the zone ; such is the finding of the Subordinate Courts. There 
seems to be great megligence of supervision, and the defence 
witnesses are probably telling the truth when they say that thatch- 
es are put up without permission, and that permission is sought 
only when a building of a permanent character is constructed. 
However negligent the supervision may be, once a man is prose- 
cuted for a breach of a statutory rule, his conviction cannot be 
revised. The fine, therefore, of Rs. 25 is maintained. The 
applicant has. further been directed to pay a daily fine of Rs. 5 


after three months in case he fails to obtain permission for the’ 


continuance of these thatches at the end of that time. What the 
court is authorised under section 36 to do is to impose an addi- 
tional fine which may extend to Rs. 5 for every day after the 
first in regard to which he is convicted of having persisted in the 
offence. It is obvious, therefore, that there must be a-definite 
conwction of his persistence in the offence before a continuing 
fine can be imposed. So far there is no conviction that subse- 
quent to 1st March, 1927, that is, three months after the pro- 
nouncement of the judgment of the trial court, the applicant 
persisted in his offence. The order, therefore, for the payment 
of continuing fine is set aside. _ If the trial court desires to take 
action, that Magistrate must“first Tecord a conviction of the ap- 
plicant’ s persistence in the offence and then impose- a finé for 
every day after the first in regard to which the conviction has 
been recorded. 


In the result the fine of Rs. 25 is maintamed, and the other 
fine is set aside. 


BADRI, PANDEY (Defendant) 
versus 


PARSOTAM SINGH AND OTHERS (Plaintiffs) * 


Pre-emption Act (XT of 1922), section 20—Property transferred prior 


- fo institution of suit to person against whom plaintiff has no right 
of preference—Claim cannot be “decreed. 


If on the date the suit for pre-emption is brought the. pro- 
perty has been transferred to a person as against whom the 
plaintiff has no preference, the claim cannot be decreed. 


FIRST APPEAL from an order of L. D. Josa ESQ., Addi- 


tional Subordinate Judge of Azamgarh. 
Peary Lal Banerji, for the appellant. 


° L. M. Roy, for the respondent. 
* F, A. F. O, No. 167 of 1927 . 
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The judgment of the Court was delivered by CIVIL 
SULAIMAN, A. C. J.—This is a defendant’s appeal arising 1928 


out of a suit for pre-emption. A sale-deed was executed by BADRI 
defendant No. 1 in favour of defendants Nos. 2 and 3. Defendant PANDEY 
No. 3 was a recorded co-sharer. Defendant No. 2 is his brother, 
but not recorded asa co-sharer. Perhaps to avoid future com- 
plication defendant No. 2 executed a deed of sale of his interest 
in favour of defendant No. 3. This was prior to the institution rd J. 
of the present suit. l 


The court of first instance dismissed the suit, holding that 
at the time the suit was brought the plaintiff had no preferential 


right as against defendant No. 3, who had by that time acquired 
the entire interest. 


The lower appellate court has reversed that decree, holding 
that defendant No. 3, a co-sharer, having joined with him a 
person who was not a co-sharer, has irrevocably lost his right to 
resist the claim. We are unable to accept this view. 


Section 20, which reaffirms the previous rule, makes it quite 
clear that if on the date the suit was brought the property has 
been transferred to a person as against whom the plaintiff has 
no preference, the claim canngt be decreed. 


The result, therefore, is that the decree of the lower appel- 
late court is set aside and that of the court of first instance 
restored with costs in all courts. 


U. 
PARSOTAM 
SINGH 





Appeal allowed 


LAKHPAT RAI (Applicant) civil 


Versus 1928 


DURGA PRASAD AND ANOTHER (Opposite parties)* May, 23 


Charitable and Religious Trusts Act (XIV @f 1920), section 3— MuUKERJI, J 
“ Raving an interest in a Trust "—Interpretation of. BANERJI, J. 


The words ‘having an interest in a trust” as used in section 
3 of Act XIV of 1920, must in each case depend upon the 
nature of the Trust. 


Where one, DP (a respectable Hindu citizen of Meerut 
and a Secretary of the Dharm Asthan Sudhar Committee) 
applied to the District Judge that the manager of a local 
Dharamshala, which had been constructed and dedicated 
under a deed executed by a certain lady, be directed to 
furnish DP through the District Judge with particulars as to 
“the details of the Trust property’’, “‘ the names of persons to. 
whom each property is given on rent” and ‘‘the income apd 
expenditure of the Trust”, keld, that DP was a person in- 

- terested in the Trust within the meaning of section 3 of Act ? 

i \ - - * Civ. Rev. No. 137 of 1927 


C1VIL 


1928, 
LAKHPAT 
RAI 
v. 
DURGA e 
PRASAD 


Banerji, J. 


1380 , HIGH COURT ` [A.L. J. R. 


XIV of 1920 and therefore the order òf the District Judge 
allowing D/’s application was competent. 


CIVIL REVISION from an order of BABU RAGHUNATH 
PRASAD, District Judge of Meerut. Re 

S. N. Gupta, for the applicant. 

N. C. Vaish, for the opposite parties. 

The judgment of the Court was delivered by 

BANERJI, J—This is an application in revision by one 
Lakhpat Rai, who was manager of a Dharamshala in Meerut, 
under a deed executed by Musammat Sundar Kunwar, on the 
oth December, 1908. 


One Durga Prasad, who described himself as a respectable 
Hindu citizen of Meerut, a Brahman by caste, and a Secretary 


` of the Dharm Asthan Sudhar Committee, Meerut, presented an 


application to the District Judge of Meerut praying that the 
trustees of the Trust created by Musammat Sundar Kunwar be 
directed to furnish the petitioner through the District Judge (1) 
with particulars as to the details of the Trust property as they 
existed on the date of the application ; (2) the names of persons 
to whom each property is given on rent; (3) the income derived 
from the Trust and the expenditure incurred and (4) the account 
of the Trust for the last three years to be examined and audited 
through some certified auditor. i 


Objection was taken by Lakhpat Rai, among other grounds, 
on'the ground that the petitioner was not a person interested in 
the Trust within the meaning of section 3 of Act XIV of 1920 
and therefore the order of the learned District Judge was in- 
competent. Section 3 provides that any person having an interest 
in any express or constructive trust created or existing fora 
public purposé of a charitable or religious nature may apply by 
petition to the court for reliefs for which the present petitioner 


has applied. . 


We are of opinion that the words “having an interest in a 
Trust” must in each case depend upon the nature of the Trust. 
Lakhpat Rai was the trustee of a Dharamshala constructed and 
dedicated under the deed of the 9th December, 1908 and Durga 
Prasad, in our opinion, had an interest in that Trust inasmuch 
as he was entitled to stay in that Dharamshala and as secretary 
of the Dharm Asthan Sudhar Committee, Meerut. 

U 


We are of opinion that the view taken by the learned Dis- 
trict Judge is correct and this application is dismissed with costs 


„to be paid by the applicant personally. 


° The stay order of this Court dated the 16th June, 1927 is 


discharged. t 
A pplicagon dismissed 
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HASAN AHMAD CRIMINAL 
l VEYSUS ' 1928 
KING-EMPEROR* May, 22 
e — 
Motor Vehicles Act, 1914¢—Rules framed under—Rule 24, interpre DALAL, J 
Y tation of—Issue of permit for public motor vehicles to ply on 
y special routes—o power to limit routes under—Conviction under 
k section 16, defective charge—E fect of. 


Whee the applicant was prosecuted by the Police for failure 
to produce a special permit for plying’ a public motor vehicle 
for hire along a particular route and in his defence, on this 
charge, the applicant produced a form of permit, but the trying 
Magistrate, instead of ascertaining whether applicant was 
asked to produce his driving license in the form given in Sche- 
dule “B” of the U.P. Motor Vehicles Rules, 1924, as he 
could be required to do under Rule-21, and also under sec- 
tion 8 of the Act, and whether he refused to produce his 
license, convicted the applicant under section 16 of the Act 
for breach of the conditions imposed under sections 8 and 9, 
held, that the conviction was wrong and that the applicant 
was also not guilty of any offence under the Motor Vehicle 
‘Act or rules. Emperor. Kunwar Rananjai Singh, 26 A. L. 
J. R., 331, referred to. 

There is nothing in the Rules to make it compulsory for 
the driver of a public motor vehicle to produce on demand 
the permit issued to him under rule 24, nor does the said rule 

- authorise a district authority to limit the routes along which 
a particular public motor vehicle might ply. 


CRIMINAL REFERENCE made by W. C. DIBLE Esq., Dis- 
trict Judge of Muttra. 


The following is the Referring Order :— 


In my opinion the convictions and sentences passed in this case cannot 
possibly be upheld. The Magistrate: has conwicted the applicant on 
what he styles as two different charges under section 16, Motor Vehicles 
Act, 1914. One charge appears in the judgment to be failure to produce" 
his license upon demand bya police constable, contrary to section 8, 
and the second charge appears to be driving a motor vehicle in an area 
for which his license was not available, contrary to the provisions of 
section 9. . 

But when I come to examine the recordin order to ascertain exactly 
with what offences and under what sections the applicant was charged 
in the trial of the case, I find that he was charged with quite different 
offences. The summons issued to him under section 16 of the Motor 
Vehicles Act was defective, since it omitted to specify the sections, of 
the Act or rules made thereunder, for breach of which the applicant was 

* Crim. Ref. No. 416 of 1928 = m 


x 
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CRIMINAL being prosecuted. The seriousness of this defect has been _ recently 
1928 stressed by the Hon’ble High Court in Æmperor v. Kunwar Rananjai 
ties Singh of Amethi, reported at page 331 of 26 A. L. J. When the applicant 

HASAN appeared in court, he was tried summarily, The record shows that the 
AHMAD police report was read over to him as containing the offence for which 
RING: he was charged, and that he pleaded not guilty, The document exhibit 1 

EMPEROR® is the police charge-sheet, andthe offences committed by the applicant 

i are set out therein as follows :— : ` 

“ Malzim Khana No. 7 apni motor lorry No. 13 sarak Sadabad janib 
Baldeo sawariyan bithlaye hue Muthrako ja raha tha. Ijazat nama 
chalane sarak Sadabad talab kiya gaya to namburda ne kahaki hamare 
pas nahin hai. Chunki yah fail namburda ka dafai 16, Act Motor ki had 
tak pahunchta hai, lihaza naksha charge-sheet murattab karke bagarz 
qaimi jurm ijlas janab hakim pargana Sahib Sadabad, irsal hai. Js shakhs 
ne is sarak per motor chalane ki ijazat hasil nahin ki hai, khilaf sharait 
license jurm kya hai.” 

Now from this Police report, it is clear that the Police took the view 
that the applicant was not entitled to drive his motor vehicle on the 
Muttra Sadabad road, without some form of Special permit. They were 
prosecuting him for driving on this route .without a permit, or in the 
alternative, for failure to produce his permit, if any such permit existed, 

e But the sections of the Act under which the Magistrate has convicted 
the applicant do not refer to any pecial permit for driving a motor 
vehicle along any particular route. The license to which they refer ig 
the licenSe to drive a motor vehicle, which is made compulsory by sec- 
tion 6 of the Motor Vehicles Act, and shown in the form given in 
Schedule ‘*‘ B” of the United Provinces Motor Vehicles rules 1924. This 
license is given in accordance with rules Nos. 20-22 of these motor vehicles 
rules, but these rules do not authorise the licensing authority to specify 
the routes over which a driver of a motor vehicle may drive. Asa 
matter of fact these driving licenses are issued for the whole of the 
United Provinces. 
< The judgment of the Magistrate shows that during the trial he never 
directed either his: mind or the evidence to the question whether the 
applicant was asked’to produce his driving license in the form given in 
k schedule e‘ B”, as he could be required todo under rule 21, and also 
under section 8 of the Act, and whether- he refused to produce his 
license. He directed himself entirely to a consideration whether any 
form of permit has been issued to the applicant to drive a public motor 
vehicle on the route from Muttra to Sadabad, and whether the applicant 
had refused to produce this Permit. Accordingly in his defence on these 
charges, for which he was placed on his trial, the applicant produced a 
form of permit which has been exhibited and marked Exhibit “2”, 

Now it is contended in support of the convictions that under the motor 

vehicles rules, 1924, there was an aythority constituted called the district 
P authority by rule 24 of the rules and that this authority had the right 
tó issue permit for public motor vehicles to ply along certain specified 

e routes, and that without such a Permit no public noi vehicle could 
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ply for hire and that it could only be plied along the routes specified in CRIMINAL 
the permit. Itis also argued that the route specified in the permit Soe 


granted to the applicant had no right to’ ply on the route from Muttra 1928 

to Sadabad, and he has therefore been rightly convicted. HASAN 
Now I have already pointed out that the sections under which the AHMAD 

Magistrate has convicted the applicant, do not apply to permits at all, KING- 


They do not apply to any permit issued under rule 24, but to the driving “EMPEROR 
license prescribed by section 6 of the Act and rules 20-22. Consequently 
~ on this account only the convictions must be set aside. 

But, furthermore, there is nothing in the rules to make it compulsory 
for the driver of a public motor vehicle to produce on demand the permit 
issued to him ander rule 24 and consequently the applicant committed 
no offence by failing to produce his permit exhibit 2. ¢ 

Again Iam unable to agree that rule 24 of the rules authorised a 
district authority to limit the routes along which a particular public 
motor vehicle might ply. Under rule 24 (4) the -authority was authoris- 
ed to fix the rates for which public motor vehicles should ‘ply. 

Under rule 24 (c) it was authorised to fix the maximum number of per- 
sons and the weight of luggage to be carried in a public motor vehicle, 
and in the case of motor lorries the weight of goods. ` 

Under rule 24 (¢) it was authorised to fix stands and places at which 
public motor vehicles might stand to ply for hire, as well as to fix the 
hours of departure of vehicle for specified places. But this does not 
mean that the district authority was authorised to prescribe fixed 
routes for public motor vehicles and prohibit them from plying along 
any route other than these. My contention is borne out by the form of 
permit shown in schedule I. -attached to the rules. Incidentally the 
permit exhibit 2 has not been issued strictly in accordance with the form 
given in schedule I. 

The result is that not only do I hold that the applicant has been wrongly 
convicted under section 16 of the Motor Vehicles Act, 1914 for breach of 
the conditions imposed under sections 8 and 9, but I also find that he 
has committed no offence at all under the Motor Vehicles Act or rules. 

I, therefore, direct that the record be submitted to the Hon’ble High 
Court, with the recommendation that the confictions, sentences and 

i order for cancellation of the license be set aside. The Magistrate should , 
submit any explanation which he has to offer within seven days. Further- 
more under section 438 of the Criminal Procedure Code I suspend 
execution of the order for cancellation of the license. 

The parties were not represènted. 

The following judgment was delivered by Peas 


DALAL, J.—This is a very careful submission by the District 
Magistrate and may usefully, be reported in the law journals. 

I set aside the conviction and sentence of Hasan Ahmad and 
direct the fine, if ‘any recoveréd, to be refunded. All othe, 
incidental orders of the trial court are also cancelled. i 

\ , . Conviction quashed ° 


Dalal, J. 
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THE LORD 
CHANCEL- Gift—Donee occupying fiduciary positton—Undue tnfluence—Prestmp- 

LOR ; oe = 
VISCOUNT tion of—How rebuttable: {Independent legal advice— Whether 
SUMNER, necessary. 

ree Where the relations between the donor and the donee have, 


at or shortly before the execution of the gift, been such as to 
raise a presumption that the donee had influence over the 
donor, the court would set aside the voluntary gift unless it is 
proved that, in fact, the gift was the spontaneous act of the 
donor acting under circumstances which enabled him to exer- 
-cise an independent will and which justifies the court in hold- 
ing that the gift was the result of a free exercise of the donor’s 
will, This may be proved by establishing that the gift was 
. made after the nature and effect of the transaction have been 
fully explained to the donor by some independent and qualified 
person so completely as to satis# the court that the donor was 
acting independently of any influence [rom the donee and with 
the full appreciation of what he was doing. Independent 
advice from a lawyer is not essential, but if independent legal 
advice is relied upon in support of the gift, it must have been 
given with a knowledge of all relevant circumstances and must 
be such as a competent and honest adviser would give if act- 
ing solely in the interests of the donor. A/lcard vw. Skinner, 
36 Ch. D., 145, approved. 

Where a woman advanced in age and illiterate made a gilt 
in favour of her nephew by marriage who was living with her 
and to whom she had completely left the management ot her 
affairs, held, that the presumption arose that the gift had 
been procured by undue influence and that presumption was not 

: rebutted by proof of advice having been given to the woman by 
a lawyer who was not fully aware of the fact that the gift 
comprised the entire property of the donor. 

APPEAL from a decision of the Supreme Court of the Straits 

Settlements (Settlement of Singapore). ` 


C. E. E. Jenkins, K. C. and N. L. C. Macaskie, for the appel- 
lant. : 
W. Greene, K. C.and H. F. F. Greenland, for the respondent. 
The following judgment was delivered by 


The Lord © THE LORD CHANCELLOR.—In this case the appellant brings 
Chancellor 


*P.C, A. No. 64 of 1927 


an action against the respondent claimmg that a T of gift, 


A 
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dated the 18th April, 1922, and made between the appellant and 
respondent, should be set aside on the ground that the relation- 
ship between the parties at the time when the deed was executed 
was such as to raise a presumption of undue influence against the 
respondent, and that that presumption had not been rebutted. 
The respondent denies that the relationship between the parties 
was such as to raise any presumption, and alleges that if there 
were sucha relationship, the presumption was rebutted. The 
Trial Judge decided in favour of the appellant ; but his judgment 
was reversed by the Court of Appeal, which held, by a majority, 
that there was no such relationship as raised any presumption of 
undue influence, and that if there were such presumption, it had 
been rebutted by the facts proved by the respondent. The facts 


leading up to the present action are as follows :— 


The appellant isa Malay woman, wholly illiterate and of 
great age. The respondent is of Arab birth, and is the nephew 
by marriage of the appellant. .The appellant’s husband died 
before the year 1902, leaving her a considerable amount of Janded 
property. This property consisted of 


(a) Two pieces of leasehold land of an area of some 4,097 sq. 
ft., situate at Minto Road, in Singapore, and held by him at a 
rental of $2 per annum fora term of 99 years from October, 1858. 


(4) A house known as 104, Southbridge Road, Singapore, 
held for a term of 999 years at a rent of $1 per annum. 


(c) Certain leasehold premises known as 1, 2 and 3, Minto 
Road, together witha small piece of land in McPherson Road, 
Singapore. $ 

Shortly after her husband died, the appellant conveyed the 
whole of this estate to her daughter, Seetee Mariam, who was 
herself a widow and the sole surviving child of the appellant ; and 
the appellant and her daughter then lived together at No. 2, 
Minto Road. The respondent came to Singapore about the year 
1905, being then some twenty three years of age. He went to live 
with his aunt, the appellant, and his cousin, Seetee | Mariam, at 
No. 2, Minto Road. The respondent married in 1908, and brought 
his wife to live with him at this house. The respondent was 
entirely without means when he reached Singapore, and the 
appellant started him in business.. At a subsequent date the 
respondent divorced his wife and remarried, and then went to 
live at No. 3, Minto Road, which he rented from Seetee Mariam 
at $10 a month. The two houses, Nos. 2 and 3, Minto Road, 
adjoined one another and there was a_ through communication 
between the two, and the respondent saw the appellant daily. 


From 1918 onwards the réspondent collected the rents ęf 
her properties for Seetee Mariam. On the 25th August, 1921, 
Seetee aN died, and the appellant became entitled to the 
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properties as her next of kin. On the 12th September, 1921, 
the appellant executed a deed appointing the respondent her 
attorney for the purpose of obtaining letters of administration of 
the estate of Seetee Mariam, to be granted to him for her benefit ; 
on the 23rd September, 1921, letters of administration were 
granted to the respondent accordingly. On the 1st March, 1922 
the respondent conveyed to the appellant the whole of the 
properties as the legal personal representative of Seetee “Mariam, 
but he continued to collect the rents. The respondent had 
employed Messrs. Drew and Napier, a weli-known firm of solicitors 
in Singapore, to act for him in regard -to the grant of letters of 

administration. On the 18th April, 1922 the appellant executed ` 
a deed of gift whereby she gave to the respondent absolutely the 
whole of the properties referred to under (æ) and (4) above, and 
left herself with a total gross income of about $30 a year. The 
properties comprised in the deed of gift had been sworn by the res- 
pondent for probate at $23,600, and No. 104, Southbridge Road 


“was then Jet at a rental of $100 a month, and was assessed for 


rates at $250 a month. At the time when the deed was executed, 
and ever since the death of her daughter, the appellant had lived 
alone at No. 2, Minto Road, with the respondent in the communi- 
cating house next door. The appellant was so old and infirm that 
she was unable ever to leave the h®use, and she seldom saw any ` 
of her relatives or friends; the respondent managed the whole 
of her affairs, including all her domestic affairs,and bought her 
food and clothing. The respondent called evidence to show that 
before executing the deed, the appellant had independent advice 
from Mr. James Aitken, a lawyer of Singapore. Mr. Aitken gave 
evidence and deposed that early in April, 1922, the respondent 
sent for him and told him that the appellant desired him to 
prepare a deed of gift in his, the respondent’s favour; that he 
accordingly attended at No 2, Minto Road, and received instruc- 
tions from the appellant to prepare such a deed of gift; he 
thinks that the details as to the leases of the land were given by 
the respondent. After receiving these instructions he saw the 
respondent*at his office on a number of occasions, and he stated 
that on one occasion he told the respondent that he had better 
get another solicitor to represent him in order to protect his 
interests. After preparing the deed of gift, he took it to the 
appellant’s house and explained it to her; the respondent was 
there when he arrived, but was not present during the explanation. 
He read the deed to the appellant and told her that it was 
irrevocable, and that it gave the property absolutely to the 
respondent, and he askéd her if she signed voluntarily. He did 
not know that she was parting with practically the whole of her 
Property, and he asked no questions as to the value of her total 
estate ; he thought when he saw her that she was alout 80 years 
of age and that she -would not live long; he did f advise her 


“ 


è 
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that if she desired to ensure the respondent having her property 
after her death it would be possible to do so by will. His fees 
for drawing the deed of gift were paid by the respondent out of 
rents collected by him on behalf of the appellant. In addition to 
this evidence, a Mr. Campbell, another lawyer of Singapore, was 
called by the respondent, and stated that -on the instructions of 
one of the appellant’s relatives who had heard of the deed of 
gift, he went to see the appellant at her house on the 20th May, 
1922; that the appellant was very angry at his coming, and said 
that she had made the deed voluntarily and that the respondent 
maintained her and took care of her, and that she did not wish 
the transaction set aside. The interview Jasted about ten 
minutes ; the respondent was not present when -he arrived, but 
as Mr. Campbell was explaining to the appellant why he had 
come, the respondent came in and asked what was happening, 
and the witness thereupon explained how he came to be there, 
and left the house. 


The appellant’s evidence at the trial was disregarded because 
it was recognised by both sides -that her mind was then in such 
a state as to render her evidence quite valueless. The respondent 
gave evidence, but the learned Trial Judge did not believe his 
testimony. The learned Trial Judge found that from the death 
of her daughter onwards the “appellant was a feeble old woman, 
unable to leave the house, relying entirely upon the respondent 
for everything—even for her food and clothes—leaving the 
management of her affairs to him, so that she had no knowledge 
of her own affairs or as to the value of her properties, and so 
that she was totally and completely in the respondent’s hands. 
He held that when the deed was executed by the appellant her 
relationship with the respondent was such that he had gained 
complete ascendancy over her, and that the presumption arose 
that the deed was procured by, his undue influence. He held 
further that the appellant had had no independent legal advice, 
and that the circumstances were not such as to rebut the 
presumption. At the hearing before this Board the respondent 


“contended that there was no confidential relationship between 


the parties giving rise to any presumption; that if there was 
any such relationship, the gift was not referable -to the relation- 
ship; and that in any event the evidence called by the respondent 
was sufficient to rebut the presumption, if it ever arose. 


The principles upon which this case falls to be decided have 
been the subject of a series of decisions in the English Court of 
Chancery ; and it was not -disputed between the parties that 
the principles of English law must be applied. The question 
to be decided is stated in the judgment of Lord Justice Cotton 
in the well-known case of Alécard v. Skinner(*) as follows :— 

\ (1) 36 Ch. D., 145 at 171 
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‘“ The question is: Does the case fall within the principles laid down 
by the decisions of the Court of Chancery in setting asıde voluntary gifts 
executed by parties who at the time were under such influence as, in the 
opinion of the Court, enabled the donor afterwards to set the gift aside? 
These decisions may be divided into two classes: fiist, where the Court 
has been satisfied that the gift wus the result of influence expressly used 
by the donee for the purpose; secondly, where the relations between the 
donor and donee have at or shortly before the execution of the gift been 
such as to raise a presumption that the donee had influence over the 
donor. In sucha case the Court sets aside the voluntary gift, unless it 
is proved that in fact the gift was the spontaneous act of the donor acting 
under circumstances which enabled him to exercise an independent will 
and which justifies the Court in holding that the gift was the result of a 
free exercise of the donor’s will. The first class of cases may be con- 
sidered as depending on the principle that no one shall be allowed to 
retain any benefit arising from his own fraud or wrongful act. In the 
second class of cases the Court interferes, not on the ground that any 
wrongful act has in fact been committed by the donee, but on the ground 
of public policy, and to prevent the relations which existed between the 
parties and the influence arising therefrom being abused.’’ 

In their Lordships’ view the relations between the appellant 
and respondent are correctly summarised in the judgment of 
the Trial Judge, and they are amply sufficient to raise the 
presumption of the influence of the respondent over the appellant 
and to render it incumbent upon him to prove that the gift 
~was the spontaneous act of the appellant, acting under circum- 
stances which enabled her to exercise an independent will, and 
which justified the Court in holding that the gift was the result 
of the free exercise of her will. a 


At the hearing before this Board there was much discussion 
upon the question whether the presumption can be rebutted in 
any other way than by proof of independent legal advice, and also 
as to what constituted sufficient independent legal advice for this 
purpose. A number of cases were cited containing expressions 
of opinion by various learned Judges, some of which are not easy 
to reconcile unless they are treated as governed by the particular 
facts of the case then under discussion. Their Lordships are 
satisfied that in the present case there were no circumstances 
except the giving of independent legal advice, if that was given, 
to rebut the presumption; but since the cases have never been 
reviewed in any ultimate Court of Appeal, their Lordships think 
it right to state the conclusion which they have reached. 

For the appellant reliance was placed on the case of Rhodes v. 
Bate(’), and the passage in the judgment of Lord Justice Turner 
at p. 257:— 

‘I take it to be a well-established principle of this Court that persons 
(1) L. R., 4 Ch., 252 
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standing in a confidential relation towards others cannot entitle themselves CIVIL 

to hold benefits which those others may have conferred upon them, un- ia 

less they can show to the satisfaction of the Court that the persons by 1948 

whom the benefits have been conferred had competent and independent INCHE 

advice in conferring them,” ~- NOTAR 

and the language used by Farwell, J., in Powell v. Poweli('): MonammeD 

“It has been for many years well settled that no one standing in a TARIR 

fiduciary relation to another can retain a gift made to him by that other SHAIK 

if the latter impeaches the gift within a reasonable time, unless the donee ALLIE 


: r ? MAI 
can prove that the donor had independent advice, or that the fiduciary Ragen 


relation had ceased for so long that the donor was under no control or LAH BAHA- 
influence whatever. The donee must show (and the onus is on him) that SHUAN 
the donor either was emancipated, or was placed, by the possession of The Lord 


independent advice, in a position equivalent to emancipation.” Chancellor 
and on the further statement of the learned Judge:— 

‘* Further, it is not sufficient that the donor should have an independ- 
ent adviser unless he acts on his advice. If this were not so, the same 
influence that produced the desire to make the settlement would produce 
disregard of the advice to refrain from executing it, and so defeat the 





1ule; but the stronger the influence the greater the need of protection. 
The real meaning of the rule is that the youth, being in the eye of the 
Court unfit to deal irrevocably with his parent or guardian in the matter 
of a gift of this kind, must apffoint some independent adviser to act for 
him. It is the action resulting from the advice, not action against the 
advice, that binds the donor.” 


On the other hand, the respondent relied on a number of 
statements of the law which indicate that independent advice is 
only one “of the methods by which the presumption can be rebut- 
ted. As an instance, the judgment of Wright, J., in Morley v. 
Loughnan (°), where the learned Judge says :— 

“ The burthen lies on the recipient to show that the donor had inde- 
pendent advice or adopted the transaction after the influence was removed, 
or some equivalent circumstances,” 

and on the judgment of the Court of Appeal in the case of 
Re Coomber(*). š P 


The decision in each of these cases seems to their Lordships 
to be entirely consistent with the principle of -law as laid down 
in Allcard v. Skinner (supra). But their Lordships are not pre- 
pared to accept the view that independent legal advice is the only 
way in which the presumption can be rebutted ; nor are they pre- 
pared to affirm that independent legal advice, when - -given, does 
not rebut the presumption, unless it be shown that the advice 
was taken. It is necessary for the donee to prove that the gift 
was the result of the free exercige of independent will. The most 
obvious way to prove this is by establishing that the gift was made 


(1) [190g] 1 Ch., 243 at 245—6 — (2) [1893] 1 Ch., 736 at 752 
\ (3) [rott] 1 Ch., 723 
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after the nature and effect of the transaction had been fully ex- 
plained to the donor by some independent and qualified person so 
completely as to satisfy the Court that the donor was acting in- 
dependently of any mfluence from the donee and with the full 
appreciation of what he was doing; and in cases where there are 
no other circumstances this may be the only means by which the 
donee can rebut the presumption. But the fact to be established 
is that stated in the judgment already cited of Lord Justice Cot- 
ton, and if evidence is given of circumstances sufficient to estab- 
lish this fact, their Lordships see no reason for disregarding them 
merely because they do not include independent advice from a 
lawyer. Nor are their Lordships prepared to lay down what 
advice must be received in order to satisfy the rule in cases where 
independent legal advice is relied upon, further than to say that 
it must be given with a knowledge of all relevant circumstances 
and must be such as a competent and honest adviser would give 
if acting solely in the interests of the donor. 


In the present case their I.ordships do not Gant that Mr. 
Aitken acted in good faith; but he seems to have received a good 
deal of his information from the respondent; he was not made 
aware of the material fact that the property which was being 
given away constituted practically the whole estate of the donor, 
and he certainly does not seeme to have brought home to her 
mind the consequences to herself of what she was doing, or the 
fact that she could more prudently, and equally effectively, have 
benefited the donce without undue risk to herself by retaining the 
property in her own possession during her life and bestowing ıt 
upon him by her will In their Lordships’ view the facts proved 
by the respondent are not sufficient to rebut the presumption of 
undue influence which is raised by the relationship proved to have 
been in existence between the parties; and they regard it as most 
important from the point of view of public policy to maintain the 
rule of law which has been laid down and to insist that a gift made 
under circumstances which give rise to the presumption must be 
set aside unless the donee is able to satisfy the Court of facts 
sufficient t? rebut the presumption. 


It follows that in their Lordships’ opinion the appeal must be 
allowed.; the judgment of the Trial Judge be restored, and the 
respondent must pay the costs of the action in the Courts below 
and of the appeal to His Majesty in Council. 


Their Lordships will humbly advise His Majesty accordingly. 
Appeal allowed 

Tamplin, Taylor and Joseph.—Soilicitors for the appellant. 

Nisbet, Drew and Loughborough.—Solicitors for the res- 
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-AYYUB 
VETSUS 
KING-EMPEROR* 


Penal Code, section 489D—Conutction under—When made out— 
antention io counterfeit a currency note—LExpert’s opinton—Pre- 
sumption, 

Where the opinion of an expert witness was that with the 
use of the materials found in possession of the accused a 
s rupee note could be counterfeited and it was further dis- 
covered that the: accused, who was a man of small means, had’ 
destroyed a 5 rupee note while treating it chemically, “ed, 
that it may be safely presumed that the intention of the accused 
was to counterfeit a s rupee note with the materials produced 
in court. 
Abdul Rahman, 21 M. L. J., 766, distinguished. 
CRIMINAL APPEAL from an order of E. BENNET ESQ., Ses- 
sions Judge of Agra. 


S. C. Goyle, for the appelfnt. 
Sankar Saran (Government Pleader) , for the Crown. 
The following judgment was delivered by 


DALAL, J.—Ayyub has appealed from his conviction under 
section 489D of the Indian Penal Code. The charge against 
him was that he was in possession of instrument or material for 
the purpose of being used, or knowing or having reason to. believe 
that it is intended to he used, for forging or counterfeiting 
5 rupee notes. The articles found in his possession were 


Exhibit 2, a genuine 5 rupee note chemically treated, 
Exhibit 3, a paper of the size of a 5 rupee note with a faint 


impression at the time of the trial pf a 5 rupee | 


note, 
Exhibits 4 and 5; plain paper of the size.and thickness of a 
l 5 rupee note, ` 
Exhibit 6, two pieces, one of cyanide of sodium and the 
other of cyanide of potassium, - ~ 
Exhibit 8, a phial containing two pieces of silver nitrate, 
Exhibit 9, gum, and 
Exhibit 10, six small piecesof paper containing pencil trac- 
ings of figures and signatures on a5 rupee 
`~ note. 
\ * Crim. App. No. 366 of 1928 
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It was argued by Mr. Goyle, on behalf of the appellant, that 
the possession of these articles did not raise a presumption that 
the appellant was in possession of the materials for the purpose 
of using them in counterfeiting a currency note of Rs. 5. First 
of all the appellant himself has given no explanation as to why 
he was in possession. This by itself would raise a presumption 
of his dishonest intention. As was done in the trial court, a 
Full Bench ruling of the Madras High Court in the case of Abdul 
Rahman (*) was quoted. The judgment of Sundara Aiyar, J. 
very rightly insists that the burden lay on the prosecution to 
prove the state of mind of the accused that he had possession of 
the materials for the purpose of counterfeiting a 5 rupee note. 
In that case no expert evidence was produced, so the case is 
different from the present where an expert witness was produced. 
The learned Judge tried to discover from the materials before 
him whether the accused in that case had formed in his mind the 
purpose or intention of counterfeiting a currency-note with the 
materials produced in court. He came to the conclusion that he 
had not. That judgment is in no way in conflict with the judg- 
ment of the learned Sessions Judge in appeal here. There is no 
question that the law enunciated with such care in the Madras 
judgment already quoted is in any way varied or need be differed 
from in order to convict the appellapt. The question which this 
Court has to put to itself, just as was done by the learned Judge 
of the Madras High Court, is whether the accused had formed 
in his mind the purpose or intention of counterfeiting a currency 
note by means of the materials produced in this Court. As al- 
ready mentioned, he himself gives the court no help to discover 
the state .of his mind. He has not explained that he was only 
experimenting, had met with several failures, and was satisfied 
in his mind that he had not yet attained success so as to produce 
a passable counterfeit currency-note with the materials before 
us. The opinion of the expert was that with the use of these 
materials a 5 rupee note can be counterfeited. Much stress 
was laid by Mr. Geyle on the cross-examination in which the 
expert, LtsCol. Willis, did not think much of the impression 
obtained by the appellant on paper Exhibit 3. Lt.-Col. Willis, 
however, cannot divine what process the prisoner intended to 
follow. As pointed out by the learned Judge, the prisoner may 
have been following the process of preparing a wooden block 


‘for the printing of a 5 rupee currency-note. If the appellant 


had no hope whatsoever of preparing a passable counterfeit, 
he would not have been so stupid as to treat a 5 rupee note in 
such a way as to destroy it. He was caught while his prepara- 
tions were incomplete, and it is possible that his purpose was, 
after obtaining a photographic copy of the 5 rupee note on the 


(1) 2: M. L. J., 766 J 


ia A 
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white paper of the sizé of the note by means of the chemicals 
in his possession, to prepare a wooden block for printing. Unless 
he had such determined purpose, he would not have experimented 
with paper of value. He is not a man of such means that a 5 
rupee note would. be of little consequence to him. The expert 
evidence and the 5 rupee note in this case, in my opinion, dis- 
tinguish the details of this case from those of the Madras case. 
In the Madras case the learned Judge took care to point out 
that the counterfeit need not be perfect. All his difficulty lay 
in discovering the state of the mind of the appellant before him. 


In the present case that state of mind is indicated first of all by 


the prisoner’s false denial of possession of the materials above 
described, and next by the evidence of Lt.-Col. Willis, and the 
treatment of'a 5 rupee note by some chemical. I think that 
observing the principles laid down by the learned Judge of the 
Madras High Court it may be safely presumed in this case that 
the intention of the appellant was to counterfeit a 5 rupee note 
with the materials produced in court. He had certainly that 
purpose. I dismiss this appeal. 

i Appeal dismissed 


HARNANDAN LAL (Applicant) 
VEYSUS 
SHYAM LAL AND OTHERS (Opposite parties) * 


High Court Rules, Chapter V, r. 5 and Chapter VI, r. 8—Appeal— 
Dismissed for default—Restoration— When cannot be allowed— 
Litigant and counsel—Duties of. 

If a litigant chooses to engage only one counsel in a First 
Appeal, who has plenty of other work to look after, and does 
not choose to pay his colleague, whom also he had engaged at 
first, he takes the risk. If the case can no longer be passed 
over and his sole counsel is not in a position to come, the 
litigant has himself to thank for if the appeal is dismissed for 
default. Similarly, if a brief-holder is engaged to*appear in a 
case, he ought to take care to see that the case does not go out 
for default, and he ought to give intimation to the Reader so 
that he may be called. 

APPLICATION for restoration. _ 
Peary Lal Banerji and [gbal Ahmad, for the applicant. 
The judgment of the Court was delivered by 


SULAIMAN, A. C. J.—This appeal was fixed for hearing on 
the 24th of April, 1928 and one week’s previous notice was given 
to the counsel concerned. It was placed first on the day's liste 
Two Advocates’ names appeared on the paper book and in the 

*Misc, Case No. 368 of 1928 


175 


CRIMINAL 








CIVIL 
1928 
July, 20 
SULAIMAN, 
A.C. J. 
WEIR, J. 


Sulaiman, 
A.C. 


HARNAN- 
DAN LAL 


V. 
SHYAM L4L 


Sulaiman, 
A. C. 


1394 Í - HIGH COURT + [AL LJ. R. 


list: If it was comtemplated that a brief-holder would argue the 
case, one would expect that the case, being a heavy one, would 
be handed over to him in advance so as to enable him to prepare 
it thoroughly and do justice to the case. In that event he would 
have been ready to appear at 10-30 a. m. and argue the appeal. 


When the case was called on, Mr. P. L. Banerji sent a slip 
stating that he was engaged in another court. Mr. Sheo 
Prasad Sinha was called and he stated that he had no instructions 
in the case “as he had not been paid his full fee”. No one 
appeared as a brief-holder. If a counsel holds a brief for another 
counsel, it is obviously his duty to inform the Reader that he does 
so, otherwise the Reader can not know that he will argue the 
case. No intimation was given to the Reader that any one was 
holding the brief of Mr. P. L. Banerji. We, however, passed 
over the case and disposed of other cases which were further 
down in the list. The time came for revising the list. A fresh 
intimation was sent to all the counsel corcerned, and Mr. P. L. 
Banerji was duly informed. The case was called on at 12-40. 
Several slips of reminder were sent by the Reader to Mr. Banerji 
and no reply was received. Neither he himself came to make 
any request, nor did he send any counsel on his behalf to do so. 
The counsel for the respondent was present in court and ready to 
argue the case. In the absence of*the counsel we thought it best 
to begin with the judgment, and we went through the whole of it. 
Altogether we spent 23 minutes in waiting for some one to appear 
for the appellant. No one appeared. We accordingly felt com- 
pelled to dismiss the appeal for default of appearance. 


After the appeal had been dismissed, Mr. Sen came in to make 
some motion, bul we said if he wanted to have the case restored 
he should apply in the regular way. That of course did not imply 
any promise that we would restore the case. 


Mr. Sinha, who appeared along with Mr. Banerji, has, accord- 
ing to his statement, not been paid his full fee. Itis therefore 
very doubtful whether the applicant has any right at all to have 
the case restored in view of the provisions of Chapter V, rule 5 
of the High Court Rules. Leaving aside that technical objection, 
we are of opinion that it is not a fit case in which the order of 
dismissal should be set aside. There isa proviso to rule 8 of 
Chapter VI, that no party shall be entitled to have a case put out 
of its place in the days list more than once on account of the 
absence of his Advocate, Attorney or Vakil. The case was passed 
over once and the appellant had no right to have it passed over 
a second time. Ifa litigant chooses to engage only one counsel 
in a First Appeal, who has plenty of other work to look after, and 

edoes not choose to pay his colleague, whom also he had engaged 
at first, he takes the risk. If the case can no longer be passed 
over and his sole counsel is not in a position to cope, the litigant 
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has himself to thank for if the appeal is dismissed for default. CIVIL 
Similarly if a brief-holder is engaged to appear in a case, he ought 1928 
to take care to see that the case does not go out for default, and — 
he ought to give intimation to the Reader so that he may be HARNAN- 
called. - BAN BAL 


Ye 
The period of 23 minutes was, in our opinion, more than suffi- SHYAM LAL 
cient for making a search for Mr. Sen in the High Court, when tt "suzaman 
is admitted that he had not gone out. In the face of the several A. C.J. 
reminders thereis no sufficient excuse why no one appeared. 


In view of these circumstances we are not prepared to restore 
the case. The application is dismissed. 


Application dismissed 


SUMER CHAND (Objector) CIVIL 
VEYSUS 1928 
BENI PRASAD AND ANOTHER (Decree-holders)* July, 16 
Civil Procedure Code, sections 2 (2), 47 and Order 9—Objections— SULAIMAN 
Order of dismissal for default—Not appealable as a decree— A.C. j}. 
Proper remedy. ` BENNET, J. 


Where objections were taken to the execution and attachment 
of the decree but as the objector was absent on the date fixed, 
the Court ordered that the objections be struck off fo: default, 
held, that’ the order was not appealable as a decree. -The 
proper remedy for the appellant would have been either to 
apply for review of judgment or to invoke such inherent power. 

EXECUTION FIRST APPEAL from a decree of MAULVI 
SHAMSUL HASAN, First Subordinate Judge of Saharanpur. 

Sarkar-Bahadur Johari, for the appellant. 

S. C. Goyle, for the respondents. 

The following judgment was delivered :— 

SULAIMAN, A. C. J.—This is an appeal by the judgment- Sulaiman, 
debtor arising out of certain execution proceedings.e Objections - A.C. J. 
were taken to the execution and attachment of the decree but 
on the date fixed the objector was absent; his pleader stated that 
he had no instructions to proceed with the objections. The 
court ordered that the objections be struck off for default. It 
is from this order that this appeal has been preferred. 


The learned Advocate for the appellant argues that the 
_ proceedings were not governed by order 9 of the Code of Civil 
Procedure and that the dismissal for default did not come under 
that Order so as to, compel kim to apply for restoration. His 
contention is that this is an order under section 47 of the Cote 


\ * E. F. A. No. 214 of 1928 
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and is a decree and as such appealable. We are unable to accept 
this contention. Section 2 (2), when defining a decree and 
stating that it includes the determination of any question within 
section 47, expressly states that it shall not include any order of 
dismissal for default. The order in question, therefore, is not 
appealable as a decree. f ; 

If the order was not covered by Order 9 the dismissal certainly 
was under the inherent jurisdiction of the court. The proper 
remedy for the appellant would have been either to apply for 
review of judgment or to invoke such inherent power. In any 
case no appeal lies to us. - The appeal is dismissed under Order 
41, rule 11. i 


Appeal dismissed 
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Accession— What amounts to. 


See Transfer of Property Act 
(LV of 1882) oe 

Acknowledgment—Sy one part- 
ner binding on other partners— 
Patnership, joint family business. 


See Contract Act, section 251.. 


——— Validity of— 
Signature of person making wt— 
Absolutely necessary. 





See Limitation Act, Sec. 19 .. 


Adoption —Authority given by a 
member of a jant Hindu family, to 
his wife— Valid. 


See Hindu Law... 


Adverse possession—A gainst 
widow—Whether binding on 
reversioners. 


See Hindu Law 


—_————— By mortgagee 
under claim of full ownership— 
When cannot be ousted by redemp- 
tion suit. 


See Regulation XVII of 1806.. 


Agreement-—Between parties 
asking Judge todecide case after 
inspection of locality—Parties 
agreeing to abide by dectsion—Sub- 
seguent application by one party for 
transfer of case—A greement binding 
—Court agreeing to act as arbitrator 
without Government J permission, 


efect of. 


Where, in a case in which the 
ownership of tno adjoining 
houses was in dispute, during the 
examination of oné witness for 
the -applicant, the parties put in 
a petition before the trial Judge 
to the effect ‘‘ that the couit may 
pass any decision it hked after 
inspecting the locality in the 
presence of parties and their 
pleaders’’? and the Additional 
Subordinate Judge inspected the 
premises and called for certain 
documents, and, on the following 
day, heard arguments on points 
of law, but before judgment was 
delivered, applicant applied to 
the High Court for transfer of 
the case, 4e/dQthat the condyct 


oe ee 


887 


1036 


420 


849 


1949 


149 


Agreement—(concld.) 


of the Judge had not been of a 
kind which would justify the 
High Court in taking the trial of 
this case out of his hands nor 
should the applicant be given an 
opportunity to repudiate the 
agreement which he made with 
the respondents. 


Government regulations by 
which officials are forbidden to 
act as arbitrators, without having 
first obtained ‘permission from 
Government, do not constitute a 
rule of procedure applying to the 
trial of suits in the Civil Courts 
of these provinces. 


MADAN MOHAN GARGH v. 
MUNNA LAL 


Alienation—By a  co-widow— 
Whether binding on the other. 


See Hindu Law... 
Alluvion— What constitutes. 


See Regulation II of 1825, 
Art. “4 read with Sec. 99 of Land 
Revenue Act (III of 1901) aa 


Amendment of plaint—Discre- 
tron, how to be exercised. 


See Specific Relief Act, 
Secs. 24, 29 Se ts 


Appeal— Aight of, not taken away 
by amending statute unless clearly 
retrospective. 


See U. P. Geneial Clauses Act 
of 1904, Sec. 6 


—— When does not le— 
Order by execution cours refusing 
to postpone sale. 


See Civil Procedure Code, 
Sec. 47 read with Sec. 2 ra 


When does not lre—Rent 
assessed by Assistant Collector— 
District Judges order of award of 
remand, 

See Agra Tenancy Act (11 of 
1901), Sec. 154 ee 


Arms Act, section 5 Ofinei 
under—When not made out— 
Gunmaker handing over gun to 
person authorised by licensee for 
carrying it to owner, 


A licensed gunmaker can hand 
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over a repaired gun to any person 
authorized by the licensee for 
carrying it toits owner without 
committing an offence under 
section 22 of the Arms Act. 


MANZUR HUSAIN v. EMPEROR 


Army Act (VIII of 1911), 
Sec. 69—Desertion—Offence triable 
exclusively by court-martial. 


See Juiisdiction .. oo 


Assessment—Land gained by 
gradual accesston—When liable to. 


See Regulation 1r of 1825, 
Art. 4 read with Sec. 99 of Land 
Revenue Act (III of 1901) ae 


Attestation— When operates as 
estop pel—A lienation by widow. 


See Hindu Law... oe 


Award— Validity of—As bitrators 
unwilling to act—Returning papers 
to court—Consenting to act after- 
wards, 

See Civil Procedure Code, 
Sch. 11, paras. 5,15, 16 . 


Bail— Questions to be taken into 
consideration in granting applica- 
tion for. 
` See Criminal Procedure Code, 
(Act V of 1898 as amended in 
1923), Sec. 497 


Bar Councils Act (38 of 1926), 
section 10—Applicability of—Pro- 
fessional misconduct by Advocate— 
High Courts gurisdictzon under 
Legal Practitioners Act and Letters 
Patent (Allahabad), section 8— 
Procedure— Notice, validity of. 


Where a notice was issued on 
13th June, 1928, by the High 
Court, calling upon a vakil to 
show cause why he should not 
be dealt with under the Legal 
Practitioners Act for professional 
misconduct in respect of certain 
facts, Aeld, that inasmuch as 
from June Ist, 1928, the procedure 
by which an advocate can be 
called upon to answer for miscon- 
- duct is governed by Section 10 
and the following sections of the 
Bar Councils Act (38 of 1926) 
under which sections the High 
Court is required to refer the 
case to orconsult the Bar Council, 
the High Court is not properly 
seized of the present case and 
tke notice issued to the vakil is 
ultra vires and a nullity. 


A VAKIL OF AZAMGARH.—IN 
THE MATTER OF... 
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Benami transaction—Deposit by 
Hindu husband in wifes name— 
No advancement or gift in wifes 
favour. 


A joint deposit by a Hindu of 
his own money in a Bank in his 
own name and that of his wife 
‘“ payable to either or survivor ” 
indicates no intention of any gift 
or advancement in favour of the 
wife and the money remains the 
property of the husband and is 
on the latter’s death divisible 
among his heirs, 


GURAN DITTA v. 
DITTA .. ai 


T. RAM 


Birt-jajmani — Sweepers —XRival 
claimants — Enforcibility of the 
right inter se but not against owner 
—Lrjunction, when can be granted. 


Except in cases where the right 
can be traced to a grant of an 
irrevocable character by the owner 
of a house or to usage and pres- 
cription proved by evidence to 


1215 


be binding on the owner of the, 


house, the right of Birt-j:jmani, 
theugh enforceable between rival 
factions of sweepers, cannot pre- 


vail against the wishes of the. 


owner, and the relief of injunc- 
tion can be granted to one claim- 
ant against another only where it 
is a matter of indifference to the 
owner as to who renders services 
to him on payment of remunera- 
tion which heis willing to offer. 


LACHMAN v. BHAJAN as 


Bundelkhand Alienation of 
Land Act of 1903 (as amended 
by Act IV of 1915), section 16 
(A)— Collector's right to sanction 
suit for pre-emption—Pre-emption 
Act of 1922, sections 3 and 7—Pro- 
visions of—Implication and cons- 
truction of—When all right of pre- 
emption lost. 


Plaintiff claimed a right to pre- 
empt certain property, sold in 
Bundelkhand by aco-sharer in the 
mahal to a non-co-sharer on the 
basis of a custom recorded in the 
wazib-ul-arz. Both the vendor and 
the vendee were members of an 
agricultural tribe and the plaintiff 
was not; but he had obtained 

ethe Collector’s sanction to bring 
suits to pre-empt under section 
16A of the Bundelkhand Alien- 


ation “of Land Act gf 1903 as 
amended by Act WV fois 
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Bundelkhand Alienation of 
Land Act of 1903 (as amended 
by Act IV of 1915—(concld.) 


Held, that the plaintiff had lost 
all right of pre-emption not only 
because, after the passing of 
section 3 of the Pre-emption Act, 
1922, hè could not claim to pte- 
empt on the basis of custom, but 
also because the land being in 
Bundelkhand, he was barred from 
any right to pre-empt which he 
would otherwise have had™under 
section 12 of the Pre-emption Act 
by section 7 of that Act. 


[Per SULAIMAN, J.—Section7 
of the Pre-emption Act was merely 
intended not to confer a right of 
pie-emption on any person who 
was not entitled to purchase pro- 
perty in Bundelkhand. It does 
not mean that the section takes 
away the right of pre-emption of 
a person who had the right under 
the old Act.] 


[Per ASHWORTH, J.—The re- 
ference in section 7 of the Pre- 
emption Act to the Bundelkhande 
Alienation of Land Act, 1903, 
myst be construed to be a refer- 
ence to that Act, as amended by 
the amending Act of IgI5. 


Section 16(A) of the Bundel- 
khand Alienation of Land Act 
only enables a Collector to sanc- 
tion a suit for pre-emption where, 
but for the provisions contained 
in thes earlier part of the section, 
the applicant for sanction has 
a right to pre-empt based on cus- 
tom or contract. ] 


PHOOL CHAND v. RAM NATH 


Bundelkhand Encumbered 
Estates Act (I of 1903),sect:on 
zo (2)—“ Gwe?—Includes wakf 
— Made by owner under disab:iity. 


See Mohammedan Law os 


Burden of proof—Actual malice 
—Defamatory statements made in 
report to police officer. 


See Penal Code, section 499 .. 


— Mortgage by 
father—Netther legal necessity nor 
immorality proved—Decree for 
sale wethout impleading sons—Suit 
by sons before sale. 





See HinduQaw 
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Burden of proof—(concld.) 


Revocation of 
robate— Will alleged to be forged. 


See Indian Succession Act, sec- 
tion 263... ar za 


Canal and Drainage Act (VIII 
of 1873), sections 8, 67—Jurisdzc- 
tion of Civil Courts to award 
damages — Damages— Action. for, 
when maintainable — Works of 
public utility—Injury to private 
property—Owing to negligence. 











Where the Canal Depaitment, 
acting under the authority of 
Government and with a view to 
protecting the canal, diverted the 
course of a stream, near which 
plaintiff’s lands lay, by carrying 
it through a super-bridge and 
embankments and for about half 
a century silt was removed 
periodically in order to protect the 
neighbouring lands against pos- 
sible overflow of water but des- 
pite the fact that in 1884 experts 
warned the canal authorities that 
the neighbouring lands were ex- 
posed to the risk of being flooded 
owing to anticipated deposit of 
silt, the practice of removing it 
was discontinued on the ground 
that ‘Sit entailed expense and was 
unnecessary for their own pur- 
poses ” with the result that with- 
in a few years the water of the 
stream overflowed its bank caus- 
ing injury to plaintiffs’ crops, he/d, 
that the abandonment of the prac- 
tice of removing silt from time to 
time amounted to unreasonable 
conduct or negligence ” and there- 
fore the plaintiffs were entitled 
to damages from the canal autho- 
rities and such damages were 1 efer- 
able to the breach of an ohli- 
gation arising independently of 
the act, and incurred long before 
it was passed, 


The Civil Courts had juris- 
diction to entertain the suit and 
award compensation resulting 
from the breach of such obliga- 
tion. 


SECRETARY OF STATE FOR 
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Certi fication—Recogniti on by 
Court. e 


See Civil Procedure Code, sec- 
tion 47 
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Charitable and Religious Trusts 
Act (XUV of 1920), sectzon 3— 
“Having an interest in a Trust?— 
interpretation of. 


The words “‘having an interest 
dna tiust’? as used in section 3 
of Act XIV of 1920, must in each 
case depend upon the nature of 
the trust. 


Where one DP (a respectable 
Hindu citizen of Meerut and a 
Secretary of the Dharm Asthan 
Sudhar Committee) applied to 
the District Judge that the mana- 
ger of a local Dharamshala, which 
had been constructed and dedicat- 
ed under adeed executed by a 
certain lady, be directed to 
furnish MP through the District 
Judge with particulars as to “the 
details of the Trust property’’, 
‘the names of persons to whom 
each property is given on rent’’ 
and “the income and expenditure 
of the Trust,” #e/d, that DP was 
a person interested inthe Trust 
within the meaning of section 3 of 
Act XIV of 1920 and therefore 
the order of the District Judge 
allowing D?’s application was 
competent. 


LAKHPAT RAI v. DURGA 
PRASAD .. a3 z 


Civil Procedure Code—Costs 
against guardian ad litem pesson- 
ally. : 

See Mohammedan Law as 





———— — Section 2 
and Order 22, rule 5—‘Legal 
representative’ —Interpretation of— 
Particular person declared by court 
as legal representative of deceased 
party—When question cannot be 
re opened in appeal—Agra Tenancy 
Act, section 79 and 2 (12)—Appli- 
cabslity of—Mesne profits include 
auterest, 


Under section 2 of the Code of 
Civil Procedure ‘! legal represen- 
tative ’’ does not necessarily mean 
all the heirs under the personal 
Jaw but means some person who 
in law represents the estate of a 
deceased person and includes any 
person who intermeddles with the 
estate of the deceased. When 
the question of the claimant 
beingthe legal representative of a 
deceased party arises, the court 
shall, according to Order 22, rule 
5 determine that question and 
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Civil Procedure Code 
—(contd.) X 
after the court bas determined 


that a particular person is the 
legal representative, it shall pro- 


ceed with the suit and the ques-” 


tion cannot be reopened in an 
appeal on the ground that certain 
heirs of the. deceased party shad 
been left out. 


Section 79 of the Agra Tenancy 
Act applies when a tenant has 
been ‘‘ejected” otherwise than in 
accordance with the provisions of 
this Act. . 


Under section 2 (12) of the 


Agia Tenancy Act mesne profits 
include interest on such profits. 


MUHAMMAD ZAFARYAB KHAN 
v. ABDUL RAZZAQ KHAN A 


— — — Sections 2 
(2), 47 and Order 9—~Objectrons— 
Order of dismissal for default—Not 
appealable as a  decree—Pyroper 
remedy. 


Where objections were taken 
to the execution and attachment 
of the decree but as the objector 
was absent on the date fixed, the 
couit ordered that the objections 
be struck off for default, held, 
that the order was not appealable 
‘as a decree. The proper remedy 
for the appellant would have been 
either to apply for review of judg- 
ment or to invoke such inherent 


power. 
SUMER CHAND v. BENI 
PRASAD .. T a 
— Section 9 











—Lurisdiction of Civil Court—-Sutt 
against Collector's order cancelling 
sale-deed under Bundelkhand Land 
Alienation Act (II of 1903), sec- 
trons 223 (b)—Altenee, meaning of 
—Evidence Act, section r14a5— 
Previous statements, use of, for 
contradicting witness. 


One ZDP, after making a 
usufructuary mortgage of his pro- 
perty, which was subject to the 
Land Alienation Act (II of 1903), 
in favour of LRZ and LRP, sold 
the same property to PR. Both the 
vendor and vendee were agricul- 
turists within the meaning of the 
Act. PR’s name was eventually 
re@orded in the revenue papers 
without challenge and subsequent- 
ly he sold the property to APS. 
Duiing pendency of theglatter’s 
application for substitalion of 


é 
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—(contd.) 


his name in place of PRin the 
village papers, LDP sold the pro- 
perty over again to RDB and 
succeeded in obtaining an order 
of the Collector cancelling the 
sale-deed in favour of PR on the 
ground that the sale was ficti- 
tious, that ZEZ was the real pur- 
chaser but no title passed to him 
as the alienation was not sanc- 
tioned by the Collector and that 
PR, not being the owner, could 
not transfer the propeity to KPS. 
ffeld, that a suit against the 
Collector’s order lay in the Civil 
Court. The Collector had no 
jurisdiction under Act II of 1903 
either to cancel the sale-deed of 
PR o1 to direct substitution of 
“LDP's name in the revenue re- 
cords in his place. The suit was 
also not barred by section 42 of 
the Specific Relief Act. 


Section 145 of the Evidence 
Act requires that the attention 
of the witness must, before the 
writing can be proved. be drawn 
to those parts of his previous 


statements which are to be used - 


for the purpose of contradicting 
him. Any laxity of practice in 
this respect cannot be condoned. 


The alienee in clause (4) of sec- 
tion 3 of the Land Alienation Act 
(II of 1903) means the person 
who on the face of the instrument 
is the transferee. It cannot be 
given an extended meaning so as 
to include both ostensible alienee 
and the real alienee. C 


BHAGWATI PRASAD SINGH v, 
HARI HAR PRASAD SINGH 


Section 1I, 
Order 41, rules 20 and 33— Trial 
Court's decree—Not appealed 
ugainst one defendant—A ppeal res 
judicata aga:nst other defendants, 
when—Duty of Official Assignee— 
Sale of rights to litigate. 


The plaintiff instituted - two 
suits impugning certain transfers 
made by a trustee in favour of 
defendant No. 1. Other persons 
were also impleaded as defendants 
who claimed under transfers made 
by defedant No. 1,’or his.. trans- 
ferees. The tiial court held, 
zater alia, that the transfer made 
in favour of defendant No. I, was 
good and valid and dismissed the 
suit. The plaintiff appealed‘ to 
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the High Court as against all the 
defendants excepting defendant 
No. r in whose favour the decree 
of the trial court became final. 
Held, that as the plaintiff could 
not be allowed in the appeal to 
queStion the validity ot the sale 
to defendant No. 1, the appeal 
must fail as against the other 
defendants too who derived title 
from defendant No. 1. A defend- 
ant who is not impleaded in an 
appeal, and in whose favour the 
decree of the lower court has be- 
come final, has no interest in the 
appeal within the meaning of 
Order 41, rule 20, Civil Procedure 
Code, and cannot be added as a 
respondent under that rule. 


If by lapse of time a decree is 
allowed to become final, the party 
entitled to the benefit of the 
decree acquires a substantive right 
of a very valuable kind of which 
he should not be lightly deprived, 
and action unde: Order 41, rule 33, 
Civil Procedure Code, even if 
permissible, as against such a 
party, should be taken with cau- 
tion. 


It forms no part of the Official 
Assignee’s duties as an officer of 
the court charged with the reali- 
zation of insolvent estates either 
himself to prefer frivolous claims 
unsupported by reliable evidence 
or to transfer them to others and 
thus promote unnecessary and 
useless litigation. Sales by an 


| Official Assignee of lands in pos- 


session of alienees from an insol- 
vent are, in substance if notin 
form, nothing,more than sales of 
their right to litigate, are open to 
the same objections,e and are 
strongly to be deprecated. 


V. P. R. V. CHOCKALINGAM 
CHETTY v. SEETHAI ACHE .. 


——— Sections 11, 
gó and 100 and Order 41, rule 35— 
Res judicata—Qusestzon of—Cross- 
appeals in a decree in one sutt— 
Disposed of by one judgment follow- 
ed by two separate decrees—Plaint- 
2f’s appeal to High Court against 
decree passed in his own appeal— 
Whether liıes— Legal Practitioners 
Act, section 28—Verbal agreement 
by lawyer—Vairdsty of. 


Where both the parties appeal- 
ed against a decree passed by the 
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—(contd.) 


trial court in one suit and the Dis- 
trict Judge, by one judgment 
which was followed by two sepa- 
rate decrees, dismissed the plaint- 
iff’s appeal and modified the first 
court’s decree in defendant’s 
favour and subsequently plaintiff 
filed a second appeal in the High 
Court against the decree of the 
lower appellate courts passed in 
his own appeal, 4e/d, that the 
appeal lay. 

[The Civil Procedure Code only 
contemplates a single decree at 
one time in any one suit. The 
piactice of the court recognizing 
more than one decree in one suit 
should be discontinued. An appel- 
late Court deciding an appeal 
against a decree of a lower court 
should framé as its decree a com- 
prehensive document which would 
remove all need or reference to 
any other document for knowing 
what must be held to be the ad- 
judication in the whole suit.—Per 
ASHWORTH, J.] 

Where defendant, who was a 
pleader, resisted plaintiff’s suit 
based ona promissory note on the 
ground that there was a verbal 
agreement between the parties 
that the amount entered in the 
promissory note waSto be liqui- 
dated by fees to be earned by him 
for doing professional work for 
the plaintiff, eld, that the alleged 
agreement could not be set up by 
the defendant having regard to 
section 28 of the Legal Practition- 
ers’ Act. 

NANNU PRASAD v. SYED 
NAZIM HUSAIN oc o . 
Sectron 24, 
° sub-clause (4 JA Suit before Small 

Cause Court—Subsequently trans- 
ferred to Munsif’s court having no 
Small Cause Court power up to 
valuation of clain—Revision from 
a decision of the Muustf—Whether 
lies. 

Where a suit of small causes 
court nature instituted in the 
court of a Judge of Small Causes 
was subsequently transferred by 
an order of a superior court under 
section 24, Civil Procedure Code, 
tothe court of the Munsif having 
no small cause Court power up 
to the valuation of the claim and 
the suit was finally disposed of 
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—(contd.) 


by him, 4e/d, that the Mansif’s 
court must under section 24, sub- 
clause (4) be deemed to be a 
Court of Small Causes, that the 
proceedings in the latter court 
must be governed by the Small 
Causes Court Act and that as no 
appeal -lay to the District Judge, 
there was no bar to a revision. 
JAI NARAIN MISRA v. SARDA 
PERSHAD .. oe oe 


Section 24, 
(a)—Provistons of, application of— 
Suit before Judge with small cause 
court powers transferred to Mun- 
sis Court—Appeal from latter’s 
dec1stzon— When does not lie. 


Before applicant’s suit could be 
decided, the Subordinate Judge 
with Small Cause Court powers, in 
whose court it was filed, was 
transferred and was succeeded by 
a Judge not having such powers, 
The District Judge thereupon 
ordered the suit to be transferred 
first to the Munsif’s Court and 
subsequently to that of the Addi- 
t'énal Munsif who finally decided 
it. An appeal having been pre- 
ferred to the lower appellate court, 
held, that as section 24 (4) of the 
Civil Procedure Code applied to 
the present case, the Additional 
Munsif must be treated as a court 
of small causes and therefore no 
appeal lay against his decision. 


RAM CHARAN, BANWARI LAL 
v. KISBORI LAL, RAM SARUP.. 


———Section 47— 
Applicability of—Certefication—Re- 
cognition by Court. 


T Certification is not an applica- 
tion and the decree-holder’s duty 
ends with informing the Court 
that he has received the payment. 
The certificate has to be filed with 
the record as a matter of course 
by the Court and whether it will 
recognize or not this certificate of 
payment is a different matter. If 
any controversy arises, then it 
would be a matter falling under 
section 47 of the Civil Procedure 
Code. ` 

JOTI PRASAD v. SRI CHAND 
Section 47— 
Provisions of, application of —Right 
of appeal. 

See Transfer of Property Act, 
section 53 oe, on 
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Section 47 surety by sale of the hypothecat- 
read with section 2—Effect of— ed property, the Amin reported 


Order by execution court refusing 
to postpone sale—Not appealable— 
Order 21, rule 22, as amended in 
1927—Decree-holder's option to pur- 
chase property at any price—Court 
unauthorized to restrict. 


An order of the execution court 
rejecting an application for stay 
of sale does not amount to a final 
judicial decision and is therefore 
not appealable. 


Only that order is appealable 
which determines the rights of 
the parties with regard to any 
matter in controversy. 


Under the amended rule 22, 
Order 2t of the Civil Procedure 
Code, there is no powerin a court 
to restrict the option of the dec- 
ree-holder and compel him to pur- 

_ chase property at any minimum 
price. 


MANGAT RAI v. BABU RAM.. 


= Secttons 47, 
145— Surety’ not a party—Section 
47 nol applicable—Decree executable 
as against surety—Orders made 
during execution proceedings—H ow 
far binding on surety. 








A surety as such is not a party 
to the suit and section 47 of the 
Code of Civil Procedure does 
not apply to him. But under sec- 
tion 145 of the Code a decree can 
be executed against the surety 
and he is bound to take all ob- 
jections to the‘validity or pro- 
priety of the execution proceed- 
ings at the proper time and any 
order passed in the course of 
such execution proceedings or an 
order confirming the sale held on 
such execution proceeding is bind- 
ing on the surety and cannot be 
challenged by an independent 
suit. Under an unregistered 
security bond the plaintiff purport- 
ed to become surety for the per- 
formance of an order by the judg- 
ment-debtor and the deed provided 
that in case of default, the dec- 
ree-holder might realize his money 
from a sale of the property hypo- 
thecated under the deed and, if 
sale proceeds proved insufficient, 
from the other property of the 
surety. The decree-holder having 
applied for execution against the 
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that the hypothecated property 
did not belong to the surety. 
Thereupon .the decree-holder 
attached other property of the 
surety which was ultimately sold. 
The surety, though he had notice 
ofthe orders of attachment and 
other orders made in the course 
of execution proceedings, never 
intervened but only applied, after 
the sale had been held, to haveit 
set aside under Order 21, 1ule go. 
His application was dismissed 
and the sale was confirmed. He 
then instituted the present suit 
for a declaration that the entire 
sale proceedings were invalid in- 
asmuch as the court had no julis- 
diction to sell any other property 
till the property hypothecated had 
actually been sold. eld, that 
orders made were within the juris- 
diction of the execution court 
and were binding on the plaintiff 
and the sale could not be set 
aside. 


RAM KISHUN v. LALTA SINGH 


—_— Section 50, 
Clause (1)—Non-compliance with 
the procedure laid down—Defect in 
procedure acgutesced in—Watver 
cures the defect. 


Section 50 of the Code of Civil 
Proceduie, Clause (1) lays down 
that before execution can proceed 
against the legal representative of 
the deceased judgment-debtor, 
the decree-holder must get an 
order for substitution from the 
Court which, passed the decree. 
This is a matter of procedure and 
not of jurisdiction. Ié there is 
non-compliance with such proce- 
dure the defect might be waived ; 
and the party who has acquiesced 
in the Court exercising itina 
wrong way cannot afterwards turn 
round and challenge the legality 
of the proceedings. In other 
words, there has been such waiver 
as would cure a defect in proce- 
dure, though no waiver could con- 
fer jurisdiction where none exist- 
ed. 


KUNWAR JANG BAHADUR v. 
THE BANK OF UPPER INDIA, 
LIMITED, LUCKNOW (IN LI- 
QUIDATION) we ae 
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———— Section 52 
— Decree in terms of, when can be 
passed—Sutt against father and 
sons of deceased debtor—Section 53, 
question of liability of —Hindu joint 
family property under—Determin- 
able by execution court. 


Where plaintiff sued the father 
and sons of his deceased debtor, 
on foot of a promissory note, it 
being admitted that the debtor 
and the defendants formed a joint 
Hindu family, but the lower court 
only decided that the debt was 
not tainted with immorality and 
passed a decree against all the 
defendants, 4e/d, that a decree in 


‘terms of section 52 of the Civil 


Procedure Code may be passed 
against the sons and it would be 
for the execution department to 
decide whether the joint family 
property was such as would be 
liable under the Hindu Law for 
the payment of the debt ot ‘a oc 
ceased ancestor. 


~ KRISHNA RAM v. BACHCHOO 
LAL 


. 


Sectzon 60 
—“ Debis, as used in—Confined to 
existing debt—Rent not yet due— 
When cannot be attached, 


The word ‘‘debts’? as used in 
section 60 of the Civil Procedure 
Code must be confined to a‘ debt 
in the ordinary sense of the word, 
z.e., an existing debt; and there- 
fore rent which had not become 
due, could not be attached either 
as a debt or as an actionable 
claim. 


LACHMAN v., JARBANDHAN fe 


ae ee 66 
Sutt barrede by—Joant Hindu 
family—Father purchased property 
on behalf of, in defendants name 
—Partitrion--Plamtiff’s share in 
property resisted by defendant, 


Where the head of a joint 
Hindu family, which consisted of 
the defendants other than XT 
and the plaintiff, purchased cer- 
tain property on behalf of the 
family employing the name of 
KT as certified purchaser and on 
a partition held subsequently, 
thg property in dispute fell into 
the share of the plaintiff and as 
the latter was resisted by X7, he 
brought asuit to have his right 
established and for possession, 
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—(contd.) 
held, that the suit was barred by 
section 66 of the Civil Procedure 
Code. 


RAM RUP TELI v. 
TELI RA 


KHADERU 


= Gude 68 
—L execution of decree transferred 
to Collector, under—Collector’s pro- 
cedure notin accordance with Sche- 
dule III, para. 1 of the Code— 
Surisdictton—High Court or Civil 
Court has no power to interfere. 





Once the execution of a decree 
has been transferred to the Col- 
lector the civil court cannot inter- 
fere with the orders passed by 
the Collector, or rectify mistakes 
committed by him, nor can the 


High Court, under the guise of ^ 


calling for the records from the 
Collectorate, nullify the proceed- 
ings taken there even though the 
Collector’s procedure was not in 
accordance 


para. I of the Civil Procedure 
Code. 

KRISHNA DAS v. RAM GOPAL 
SINGH art K wx 





EO 92— 
“Eurther or other relief” ın clause 
(h) must be taken to mean reltet of 
the same nature as clauses (a) -to 
(g)— Mohammedan Law—Waqf— 
Private right of suit. 


The words ‘‘such further or 
other relief as the nature of the 
case may’ require’? must not be 
taken to mean amy rehef other 
than (a) to (g) that the case of 
an alleged breach of an express 
or constructive trust may require 
in the circumstances of any parti- 
cular case. First, because the 
words “farther or other relief” 
must on general principles of con- 
struction be taken to mean relief 
of the same nature as clauses (a) 
to (g). Secondly, because such 
construction would cut down sub- 
Stantive rights which existed 
prior to the enactment of the 


[A. L. J. 


with Schedule III, | 
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Code of 1908, and it is unlikely ‘’ 


that in a Code regulating pro- 
cedure the legislature intended 
without express words to abolish 
or extinguish substantive rights 
of an important nature which 
fdmittedly existed at that time. 


In a representative suit brought 
by seven Mohammedans with the 
consent of the Advocate-General 
against the Mutawall: of a wags, 

é 


= ~ 
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Civil Procedure Code PAGE Civil Procedure Code PAGE 
—(contd.) —(contd.) 
the plaint was subsequently charitable purposes of a public 


amended by the addition of cer- 
tain strangers to the trust as 
parties and by the addition of a 
prayer that the property in suit 
might be declared wagf property 
and not the personal property of 
these added defendants. A com- 
promise was ultimately effected 
by which a portion of the property 
was recognised as the personal 
- property of those strangers but to 
this only six of the plaintiffs 
were parties though a decree ac- 
cording to its terms was made. 
Later some other Mohammedans 
brought a fresh suit against those 
Strangers and their alienees as 
also the- original plaintiffs, ` pray- 
ing that the whole of the property 
might be declared to be wagf 
property, and the defendants 
might be restrained from’ obtain- 
ing possession. 


Held, (1) thatin so far as the 
nature of the suit was changed 
by the amendments, zzz., by add- 
ing strangers to the "trust as 


defendants and by prayers for® 


relief not covered by Section (92), 
-the suit ceased to be one ofa 
_Yepresentative character and the 
~ decree based on the compromise, 
such as it was, wz., by six only 
out of the seven plaintiffs in the 
suit, however binding as against 
the consenting parties, . cannot 
bind the rest of the public. Sec- 
tion (11), Explanation 6 has no 
~ application. - = 


(2) That inasmuch as no such 
rélief as is specified in sub-sec- 
tion (1), section (92) was claimed 
in ‘the suit, that section was no 
bar to its maintainability without 
the sanction of the Advocate- 
General. _ 


ABDUR RAHIM v. SYED ABU 
MAHOMED BARKAT ALI SHAH.. 


, 








= Section 92— 
Mohammedan Law—Wagt for one’s 
family and descendants—Trust of 
a private nature— Section 92, in- 
applicable. 


Section 92 of the Code of Civil 
Procedure does not apply to 
wagfs made for the benefit of the 

«wagif, his family, his children 


and his descendants inasmuch as 


wagfis not an express trust for 
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nature. 


MOHAMMAD SHAFIQ AHMAD 
v. MOHAMMAD MUJTABA 





_ Sectton 105 
(1)—Prowmsions  of—Amendment 
ordered after decree, on application 
made under sectron 151—Interlocu- 
tory order— What does not amount 
to—A ppeal from, when lies. 


Where, in a suit for sale on a 
mortgage, after the preparation 
of a decree specifying with preci- 
sion the property’to be sold, the 
Subordinate Judge, on an appli- 
cation of one of the defendants 
made under Section I§I or 152 of 
of the Civil Procedure Code, 
ordered amendment of the said 
decree in accordance with the 
office report, and on appeal to the 
High Court it was found that this 
order for amendment was errone- 
ously made as the office report 
contained errors, Ae/d, that the 
lower court’s order was not an 
interlocutory order, that the 
appeal was competent and that, 
therefore, the decree should be 
restored to its former shape. 


DAMBER SINGH v. 


CHHEDU 
SINGH ne . 





Sectzor 107 
read with section 152—Pyrovisions 
of—Clerical mistake on face of re- 
cord—High Courts power to 
correct, 


Where in an appeal, the High 
Court discovered upon an examin- 
ation of the.record, that one of 
the defendants named BU had not 
been impleaded owing to the mis 
take of the decree-writer in the 
lower court who had® inserted in 
the decree the name of one RU 
instead of defendant BU, held, 
that in view of the provisions of 
section 107 read with section 152 
of the Civil Procedure Code the 
High Court was entitled to 
correct any clerical or arithmeti- 
cal mistake apparent on the face 
of the record and therefore the 
name of RU in the decree should 
be deleted and that of oe su bs- 


4 tituted. 


THE ALLIANCE BANK OF¢ 
SIMLA LTD., (In Liquidation) 
v. THE FAIZ-1-AM HIGH SCHOOL 
ASSOCIATION, MEERUT . 
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\ 
Civil Procedure Code PAGE Civil Procedure Code PAGE 
—f contd.) —( contd.) --- , 
——— Section 109, Order 9, 
Clause (c)—Provisions of—Appeal rule 3—Suit dismissed under— 
to Privy Council—Applicatzon for A pplication to restore it dismissed— 
leave—Value of case less than When plarntiff entitled to bring 
Rs, 10,000— Whether High Court new surt on same cause of action. 
entitled to certify—‘‘ Substantial A person is entitled to bring a 
question of law” —What does not second suit upon the same cause 
amount to.— of action when his application to 
In order to enable the High restore his first suit, which had 
Court to certify a case, in which been dismissed in consequence 
the valuation is less than of neither party having appeared 
Rs. 10,000, as a fit one for appeal at the time of hearing, was dis- 
to His Majesty in Council, the allowed. 
case should involve a question of GOVIND PRASAD v. HAR 
general importance which when KISHEN .. E .. 776 
decided by the Priyy Council will Ord. 
be of benefit not only to the KOLT 9 
3 enay rule 13—Preliminary decree—No 
parties to the litigation but to a j — Final d De- 
considerable body of other appeal against IUGE COOL CE A 
le fendant absent—Contenplating ap- 
BSOPles i peal against preliminary decree— 
„ The mee age whether a Whether suficient cause. 
articular finding y a ower A : 
Enpellute court was a good or bad ti A pre aminy eree for E, 
findin having regard to the Mon was:passed Dy court. OL. 078 
ng, 8 o instance. Defendant did not at- 
provisions of section too of the ad di : ti 
Civil Procedure Code, is, in itself, bene. Proceedings, in connection 
no substantial question of law with preparation of lots and final 
; decree was passed ın his absence. 
RUCHCHA SAITHWAR v. HANS- In æ application to set it aside 
RANI g: Pan .. 336 | he pleaded that he absented him- 
self as he was contemplating an 
E Sectron 131—- appeal against preliminary dec- 
Rules made by High Court under ree. Held, that there was no suffi- 
—Limitation—Retrospective effect. cient cause for non-appearance. 
See Letters Patent, Allahabad CHHANGA v. TIRHI - 87 
High Court, section to, amend- - 
ment 131 Order rt, 
= pene ae 7 | rule 2(1)—Cause of action—Suit 
ee Section 144 to recover principal and balance of 
—<ZInterpretation of. interest after suit for interest— 
Mortgage, terms of—When second 
See Civil Procedure Code, suit not barred. 
Order 45, rule 15 + 587 Where the mortgage-deed pro- 
— c Sect Pi 149— vided that tin the event of cer- 
Benefit not clarmable as of righi— tain interest not being paid, the 
Court-Fees Act, Section 4—Memo- mortgagee should be competent 
randum of appeal insufficiently atall times to recover the mort- 
stamped—Not to be accepted. gage money or the interest re- 
ferred to, by enforcement of the 
Under section 4 of the Court- hypothecation .lien and sale of 5 
Fees Act, the High Court has the property mortgaged” but there 
full power to refuse to accept a was a post-script to the effect 
memorandum of appeal when on “that the mortgagee cannot bring 
the face of it, it is insufficiently aclaim for refund of mortgage 
stamped and the concession money within two years” and 
allowed by section 149 of the the mortgagees having brought a 
Code of Civil Procedure cannot previous suit within two years for 
be claimed as of ight. Practice interest referred to above by sale 
of filing appeals with insufficient of a portion of the mortgaged 
couft-fee stamps with a view to property, the court granted a sim- 
have limitation condemned. ple money decree; 4e/d, that the 
BRIJBHUKHAN v. TOTA RAM.. 1199 post-script prevented any suit for 
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the mortgage-money within two 
years. At the date, consequently, 
of the previous suit, the mort- 
gagee could not sue for that 
mortgage-money and his failure 
to do so cannot be held to be a 
bar to the present suit for reco- 
very of the principal and balance 
of interest due under the mort- 
gage bond. 


RAM CHANDRA SAHAI v. 
RAMA MAL 








——~—— Order II, 
rules 14 and 21—Non-production 
of documents under rule r4—De- 
fence not to be struck out for under 
rule 21. 


Non-compliance with an order 
served on a defendant for the 
production only of documents un- 
derruler4 of Order 11 of the 
Civil Procedure Code does not 
warrant the striking out of the 
defence under Rule 21, which 
tule applies only where a party 
fails to answer interrogatories 
or to comply with an order for 
discovery or inspection of docu-® 
ments. 


KRIPA RAM, CHARAN RAM v. 


JAWAHIR LAL NARSINGH DAS.. 1376 











—-Order 21, 
rule 2—Decree-holder certifying 
payment— What amounts to— Whe- 
ther payment can be certified in 
the execution application—Period 
of limitation for—Compromise de- 
cree— Directing payment by iustal- 
ment—Balance becoming due in 
case of default—Liımitation Act, 
Article 182, clause 7— Whether 
applicable. 


There is no period of limita- 
tion applicable to a decree-holder 
certifying the payment under 
Order 21, rule 2 of the Code of 
Civil Procedure nor need such a 
payment be certified before a de- 
cree will become time-barred if 
the payments sought to be cer- 
tified be ignored. There is no 
special method for certifying a 
payment and a statement of pay- 
ment made by the decree-holder 
in the execution application satis- 
fies the requirements of Order 21, 


rule 2, sub-rule r and permits him, . 


if challenged, to prove that the 
payment was in fact made. A 
statement purporting to certify 
the payment may be made even 


INDEX 


PAGE 


57 


X 


Civil Procedure Code 
—( contd.) - 


after the making of the execution 
application provided that such 
payment is made before any con- 
troversy arises either by court 
officer reporting the application 
to be barred by limitation or by 
objection by judgment-debtor or 
otherwise. 


Where a compromise decree 
directs payments for instalments 
on named dates, and further 
directs the judgment-debtor to 
pay the entire balance due, if 
he makes default as to any 
two successive instalments, “eld, 
(MUKERJI, J., dissenting) an ap- 
plication for the payment of ins- 
talments under the first part of 
the decree will be governed by 
Article 182 (7) and the date from 
which limitation will run as re- 
gards each instalment will be the 
date on which that instalment 
was due. 


If the application is one for 
the remaining unpaid balance -of 
the decretal amount under the 
second part of the decree it is 
not governed by Article 182 at all 
but by Article 181 and limita- 
tion will run from the date of 
the last of any two successive de- 
faults, the decree-holder being 
entitled to a decree for the whole 
balance due less the amount of 
any individual instalments which 
regarded as individual instal- 
ments, are notalready baired by 
limitation ) 

In cases of this description it 
is undesirable to interpret the 
application too strictly ; the 
Court may well pay regard to the 
substance @f the application. 


JOTI PRASAD v. SRICHAND .. 


Order 24, 
rule 22 as amended in 1927—Dec- 
ree-holder’s option to purchase pro- 
perty at any price— Court un- 
authorized to restrict. 


See Civil Procedure Code, sec- 
tion 47 read with section 2 





oe 








_———— —Order 21, 
rule 35 (2)— Decree for pant pos- 
session— When to be passed—De- 
fendant in possession of jont lands 
— Plaintif s implied consent— Dec- 
ree refused. e 


Under the Code of Civil Pro- 
cedure of 1908, a court has juris- 
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diction to pass a decree for joint 
possession even where the plaint- 
iff has not been in actual posses- 
sion, but the granting of such a 
decree is in the discretion of the 
@ourt to be exercised on a consi- 
deration of the rights and in- 
terests of the parties concerned. 
A decree for joint possession can- 
not be refused on the mere 
ground that it would be imprac- 
ticable or inadmissible. The de- 
fendants had been in undisturbed 
possession for a period of about 
25 years of certain joint s:r lands 
with the plaintiff’s implied con- 
sent and had never denied the 
title of the plaintiff. Ae/d, that 
a decree for joint possession was 
properly refused. 


HANUMAN PRASAD NARAIN 
SINGH v. MATHURA PRASAD 
NARAIN SINGH a ae 


——- Order 21, 
rule §4—Order for attechment—TIs 
tt suficient to show attachment— 
Indian Limitation Act, 7908, 
Article 11 of Schedule r. 





_————_——. 


The order for attachment is 
one thing, the attachment another. 
No property can be declared to 
be attached unless first the order 
for attachment has been issued, 
and, secondly, in execution of 
that order the other things pres- 
cribed by the rules in the Code 
have been done. 


Unless property has been de 
facto attached, there can be no 
order made on an objection lodged 
to it nor can any claim be made 
to the property s@ attached: and 
without such an order, there is 
no terminus a quo for the running 
of limitation, and with this the 
limitation itself is non-existent. 


Where aconditional attachment 
before judgment was ordered but 
none was actually made, and the 


parties were under a mistaken - 


impression that there was an 
attachment, and under that im- 
pression a claim petition was put 
in and the Court made an order 
absolite, Ze/d, that the order was 
from the beginning a nullity, and 
there was no point from which 
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limitation could be said to run. 


A. T.K. P. L. M. MUTHIAH 
CHETTI v. PALANIAPPA CHETTI 


— Order 21, 
rule 58— Applicant no party—Ask- 
ing exempiton of proverty as his— 
Defence that applicant partner— 
Effect of ~-Limitation Act (IX of 
1908), sectton r4— Prosecution of 
proceedings under Order 21, rule 
50, C. P. C. 


An application by a party who 
claims not to be bound by a dec- 
ree for exemption of property from 
sale in execution of that decree 
on the ground that it does not be- 








long to the judgment debtor can . 


only be made under Order 21, rule 
58 The decree-holder’s defence 
that the applicant is liable as part- 
ner does not change the nature 
of the claim. 


On an application for sale of 
certain property mentioned in a 
decree an application was made 
for exemption of two-thirds on 
the ground that the claimants 
were*not bound by the decree. 
The application was granted and 
property exempted. The decree- 
holder applied under Orde: 21, 
rule 50 for declaration that the 
claimants were partners of the 
judgment-debtor and were liable 
as such. The application was 
rejected as the order on claimant's 
application was held to be a bar. 
The  decree-holder therefore 
brought the present suit for the 
same declaration. ` He/d, that the 
period during which the applica- 
tron under Order 21, rule 50 was 
pending should be excluded from 
computation of one year’s period 
of limitation for filing the pre- 
sent suit. 


KANHAIYA LAL v. SURAJ KA- 
RAN as és a 
—— Order 21, 


rule s8—Altachment- before judg- 
ment, objection under—A pplication 
by defendant to be adjudged insol- 
vent before disposal of—Attachment 
of further property by Recewver— 
Fresh objections in respect of—Order 
by insolvency court rejecting both 
objéctions—Finalsty of. 


See Provincial Insolvency Act 
(V of 1920), section 4 Sa 


[A.°L. J. R. 
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— Order 27, l 


rule 58—Judgment-debtor’s objec- 
tron to attachment of certain pro 
perty in his possession as trustee— 
Lower courts order under rule 60, 
Order 21—Appeal to High Court 
— When not entertainable. 


If, in objecting to attachment 
of celtain properties in the execu- 
tion of a decree under Order 21, 
rule 58 of the Civil Procedure 
Code, the objector claims the 
property as the mutawalli of a 
trust, he does not. do so as the 
representative of the judgment- 
debtor, even though the author 
of the trust may himself have been 
the judgment-debtor, except where 
such trust is created after the suit 
or the decree passed therein. 


Where during execution pro- 
ceedings, the judgment-debtor’s 
objection to the attachment of 
certain property on the ground 
that it was in his possession as a 
trustee for a Math was dismissed 
for defaylt and an application for 
restoration made on the same day 
was also refused on the ground 
that Order 9, rule 9 did not apply 
to execution proceedings but a 
subsequent application for review 
of judgment was allowed by the 
lower court and the said property 
was not ‘attached, Ae/d, that no 
appeal lay from the lower court’s 
order which must be deemed to 
be an order under rule 60 of 
Order 21. 


SOMWAR GIR v. GOSWAMI MA- 
YANAND GIR es we 


Order 21, 
rules 58 and 63—Order dismissing 
objection on the ground of delay— 
Remedy by suit—Objector barred 
from raising clam in the capacity 
of defendant—Conclustveness of 
order. 


An order dismissing an objec- 
tion under the proviso of Rule 
58 of Order 21 on the ground that 
it is filed intentionally or unneces- 
sarily late, does.come under Order 
21, rule 63 and a suit to contest 
that order must be filed within a 
year. 


The language in Order 21, rule 
63 bars such an objector from 
raising again his claims to the pro- 
perty even though he may have 
come to occupy the position of a 
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The alteration in the Civil Pro- 
cedure Code is intentional and 
the intention of rule 63 is to in- 
clude orders of summary rejection 
under the proviso to rule 58. 


3 DURGA DAS v. GORI MAL .. 


: Order 21, 
rule 60—Lower Court's order under 
—Appeal to High Court—When 
not entertarnable, 


See Civil Procedure Code, Or- 
der 21, rule 58 Pe . 


Order 215 
rule 89—Right to apply under. 

See Civil Procedure Code, Or- 
der 21, rule 92, clause (1) and 
rule 90 a oe os 


———-— Order 21, 
rule go—Applecation to set aside 
sale under— Dismissed tn dcfauli— 
Judgment-deblor appears immediate- 
ly aflerwards—Court’s power to 
rescind its order under section 151. 

















No orders of dismissal in de- 
fault should be passed till the end 
of the day when the court rises. 


Where the judgment-debtor 
having been called out by the 
court and his pleaders having dec- 
lared that they had no instruc- 
tions, the court dismissed the 
application to set aside a sale 
under Order 21, 1ule go, in de- 
fault, and immediately afterwards 
the man appeared in court and 
applied for restoration, Ae/d, that 
the order of dismissal in default 


may be taken as a mistaken one. 


and the court had power to rescind 
it as laid down in section I§1. 


RAM SHANKER TEWARI v. 
RAM NARAIN TEWARI è 
— Daihen 
rule go—A pplication under-- Fraud 
of decree-holder sufficient to make 
application competent—Denial of 
jurtisdictton—Material irregularity 
— Limitation Act, section 18, apple 
cability of—Crvil Procedure Code, 
Order 43, rule r (J)—Appeal un- 
der, from order granting applica- 
tion to have sale set astde—Revision, 
when entertarnable by High Court. 


Where the decree-holder’s ża- 
rında was paid and in spite of 
this he proceeded to sell the judg- 
ment-debtor’s property and took 
steps so that no notice of the 
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sale may reach the judgment-debt 
or and the lower appellate court 
after aniving ata conclusion in 
every way favourable to the appli- 


‘cant, refused to set aside the sale 


on the ground that he had no 
jurisdiction to entertain the appli- 
cation as it was barred by time, 
held, that Order 21, rule 90 does 
not require that the fraud proved 
should be that of the purchaser. 
The fraud of the decree-holder 
would be sufficient. Ae/d, further, 
that the provisions of section 18 
of the Limitation Act applied to 
the facts of the case and the court 
below had acted irregularly in 
denying jurisdiction. An order 
granting an application under Or- 
der 21, rule go of the Civil Pro- 
cedure Code to havé the sale set 
aside is appealable under Order 
43, rule r (/) but the adjudication 
is to be treated as an order and 
not asa decree under section 47 
of the Civil Procedure Code from 
which no second appeal would he 
but the matter could be consider- 
ed in revision by the High Court. 


JAGDEO v. UJIYARI KUNWAR. 














Order 21. 
rule g2—Sale in execution of decree 
— Share not included in mortgage 
or decree included in sale—Suit to 
recover excess. 


See Limitation Act, Art. 12, 
inapplicability of a Se 








————- Order 21, 
rule g2, clause (1) and rule go— 
Sale, when can be made absolute— 
Dismissal of applicatiog under— 
Right to apply under rule 8&9, 
Order.27, ° 


Under clause (7) of rule 92, 
Order 2t of the Civil Procedure 
Code, a sale cannot be made 
absolute in less than thirty days 
and deprive a judgment-debtor of 
the benefit of the provisions of 
rule 89, ‘ 


When an application under rule 
go is dismissed, an application 
can be made under rule 8g pro- 
vided it is within limitation. 

e 

MIRZA ALTAF, BEG v. FAZLUL 

HAQ kà zi o's 
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———— Order 21, 
rule 95—Execution of decree—Sale 
in executrion—Purchase by decree- 
holder—Decree partially satisfied 
—A pplication in execution for satis- 
faction of balance—When barred by 
tsme—Limitation Act (1X of 1908), 
sectton 14 (2) and Articles 181, 
182. 

Broadly speaking the fact that 
the decree-holder and auction- 
purchaser are one and the same 
person can have no beating on 
the rights and liabilities attaching 
to a decree-holder as such and 
the rights and liabilities attach- 
ing to an auction-purchaser as 
such. 

Where the decree-holderis him- 
self an auction-purchaser and the 
sale has been confirmed and a 
sale-certificate granted. the decree- 
holder must be taken to have 
received from himself as auction- 
purchaser the sale price and ıt is 
as auction-purchaser alone that 
he can proceed to make an appli- 
cation, if necessary, under Order 
am, rule gs. 


On 24th May, 1923, the decree- 
holder filed his second appli- 
cation for execution and the sale 
having taken place on 8th July, 
1923, he himself purchased. The 
decree, however, was not wholly 
satisfied. Later on the decree- 
holder applied for possession 
under section 21, rule 9§ and, on 
October 10 1923, he got posses- 
sion over one-half of a chabutra 
in dispute. On 19th December, 
1925 the decree-holder succeeded 
in obtaining an injunction from 
the trial court restraining de- 
fendant from using the said 
chabutra. On 24th June, 1926 the 
lower appellate court modified 
this decree holding that a certain 
portion of the chabutra was not 
bought by the plaintiff. The 
decree-holder, on 16th July, 1926 
having applied for sale of that 
portion of the chadutra to satisfy 
the balance of the decree still 
owing to him, 4e/d, that the judg- 
ment-debtor’s objection that the 
application of the 16th July, 1926 
was barred by limitation was a 
good plea and ought to be given 
effect to. 


MOHSIN RAZA KHAN v, HAI- 
DER BAKHSH he oe 


. 
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rule 4, sub-rule 3—Applicability of 
— Suit for declaration of title— 
Pendency of second appeal—Two 
sets of defendants—Death of a de- 
fendant belonging to second set— 
Heirs not impleaded—A ppeal abated 
against second set only-—Land Re- 
venue Act, section 233 (k)— When 
suit barred under—Section 111, 
clause (a) — Interpretation of— 
Power of Collector under, to decide 
question of title hiamself—Croil 
Procedure Code, section 10—~Applt- 
cation of—Limitation Act, Article 
120—Whether suit barred by. 


Where duiing the pendency of 
a second appeal arising out of a 
suit for the declaiation of title 
against two sets of defendants, 
one defendant belonging to the 
second set died and no steps were 
taken within the time allowed 
by law to bring his heirs on the 
record and the other defendants 
did not represent the deceased, 
held, (per SULAIMAN, J., MU- 
KERJI, J. and ASHWORTH, J.), 
that the appeal abated as against 
the second set of defendants only 
but not as against the first set 
whose interests were separate and 
distinct from the other defend, 
ants, ° 


The shares of certain parties 
were sepaiated in 1324 F. (1916- 
t917) when the alleged wrong 
entry was also made in the 
khewat, defendants 1-3 filed an 
application for partition, on 3rd 
November, 1923, in the revenue 
court and 21st December, 1923 
was fixed for co-sharers, including 
plaintiffs, to file objections. On 
19th December, 1923 plaintiffs 
filed a suit for declaration of title 
with the ultimate object of ap- 
plying to the revenue court for 
correction of the Akewat. On 
hearing -about institution of the 
civil suit, the Collector passed 
an order: *‘ Application filed and 
affidavit that a civil suit has been 
filed. Wait until 
September, 1924. The suit was 
contested by defendants 1-3 and 
was dismissed by the lower courts 
on the ground of limitation and 
on the ground that it was barred 
by section 233 (4) of the Land 
Revenue Act. Held, in second 
appeal, that the suit was barred 


the 21st of | 





a 





presentation of a petition foi 
partition to the revenue court no 
suit can be instituted in a cıvı! 
court until the petition for parti- 
tion has been disposed of in one 
of the ways indicated ın section 
111 of the Land Revenue Court; 
and if such a suit is instituted it 
is ab znttzo bad and must be 
dismissed even if the revenue 
court postpones the partition pro- 
ceedings to await its decision 
inasmuch as such an order is one 
not permitted by section 111 of 
the Land Revenue Act. eld, 
further (by ASHWORTH, J., MU- 
KERJI, J., dessenteng), that the 
alleged wrong entry ın the &hezwat 
having been made more than six 
years before the institution of 
the suit, it was barred by time 
under Article 120 of the Limita- 
tion Act. ` 


FAQIRA v. HARDEWA ae 








— Order 23, 
rule 1--Order under, permitting 
withdrawal of appeal—LEffect of, 
on application for amendment of 
deci te. ` 


When an Appellate Court does 
not judicially deal with the matter 
of asuit but merely permits an 
appeal to be wıthdrawn so that 
the decree of the court below is 
left intact, it cannot be said that 
it has confirmed the decision 
appealed from. 


DEOKI v. JWALA PRASAD 


Order 23, 
rule r — Withdrawal of suit with 
liberty to bring fresh suit—Formal 
defect, what amounts to—Redzsion. 


Where an Additional *Suboidi- 
nate Judge granted permission to 
the plaintiff to withdraw his suit 
and to bring a-fresh one, on 
the ground that he (plaintiff) had 
not put in evidence a mortgage 
decree under which he had pur- 
chased the land in suit, held, 
that this amounted to merely 
giving formal proof of a docu 
ment, that the Judge had juris- 
diction to act as he did and that 
the High Court should not inter- 
fere in revision. 


CHANDRIKA LAL v. 
NATH 


SAMI 
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— Order 23, the heirs such a bequest is not 
rule 3—Application of—Compro forbidden by the law and does 
mise effected during pendency of not defeat the provisions of any 
appeal before High Court Appel- law. 
lant’s death before decree passed in, QADRI JAHAN BEGAM v. 
terms of conpromise—Heirs brought FAZAL AHMAD . .. 691 
on record—When not entitled to 
continue appeal — Mohammedan Order 32, 
Law—Bequest—Contingent upon rule 3A pporntment of guardian 
consent of heirs. ad litem-- When order improper. 

The adjustment of an appeal is See Hindu Law .. ++ 777 
something distinct and independ- = Order 32, 
ent froma compromise being a rule 3—Representation of minors— 
lawful one. Lrregularity of apporntment of 

The word “lawful” in, Order guardian ad litem— Efect of—Civid 
23, rule 3 1efers to agreements and Revenue Courts’ purisdictson— 
which in their very terms or na- Suit for declaration that decree of 
ture are not " unlawful’? and Revenue Court void—A gra Tenan- 
may therefore include agreements cy Act (TI of 1901), sections 70 and 
which are voidable at the option 167. : Tin i 
of one of the parties thereto, Failuie to issue notice to all 
because they have been biought Parties -Aand the appointment of a 
about by undue influence, coer- guardian merely amounts to an 
cion or fraud. irregularity which does not justify 

Independently of Onder 23 a court in setting aside a decree. 
rule 3 the court has inherent Where it was open to appellants 
jurisdiction, under section 151 of to bring a suit under section 79 : 
the Code, to refuse to record a of Act II of t901 for wrongful 
compromise brought about by ejectment, eld, that, under sec- 
undue influence but where the tion 167 of the Act, the Civil 
person alleged to have been sub- Courts could not take cognizance 
jected to undue influence did not ofa suit to declare a decree in 
repudiate the compromise in her the revenue court void and in- 
life-time, the High Court refused effectual on the ground that the 
to exercise any extraordinary dis- Proceedings of that couit were 
cretionary powers. contrary to law. 

Where an application for com- SUKHA v. LACHMI NARAIN .. 834 


promise, under which the parties 
agreed that an appeal pending 
before the High Court should be 
dismissed and that they should 
bear their own costs, had been 
daly proved and verified by an 
officer appointed by the lower 
court but befqye any decree could 
be passed in terms of the .said 
compromise, the appellant died 
and the heirs of the deceased were 
allowed to be brought on the 
record, Ae/d. that the case fell not 
under Order 23, rule 1 but under 
rule 3 of that order, that the ap- 
peal had been wholly adjusted 
and that inasmuch as there- was 
nothing to show that the compro- 
mise was unlawful, it should be 
recorded and a decree passed 
dismissing the appeal 


Where the validity of a bequest 
by a deceased Mohammedan is 
contingent upon the consent of 











Order 34, 
rule 1—Provistons of —Person kold- 
tng lwo mortgages over same pro 
perty— When can sue on second 
mortgage without claiming to en- 
force first mortgage—Reservation 
of rights as prior mortgagee—Ex- 
pression of intention necessary 


Per IQBAL AHMAD, J.—In view 
of the provisions of Order 34, 
rule 1 of the Civil Procedure Code 
it is open toa subsequent mort- 
gagee to put his mortgage into 
suit without impleading the prior 
mortgagee. That being so, it is 
open to a person holding two 
mortgages over the same property 
to put his second mortgage into 
suit without claiming to enforce 
his first mortgage provided he 
“expressly declares his intention 
of reserving his rights as a prior 
mortgagee and claims to sell the 
Property in enforcement of the 
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second mortgage subject to his 
rights as a prior mortgagee. 

Per ASHWORTH, J.—Where a 
person holds two mortgages over 
the same property, he cannot sue 
on the first mortgage alone with- 
out foregoing the second, mort- 
gage. He can, however, sue and 
sell on a second mortgage provid- 
ed that he declares -the existence 
of a first mortgage and has it en- 
tered in the sale proclamation. 
Ifhe does _not do so, then he 
must be deemed to have foregone 
the first mortgage. 


RAM SARAN v. ABDUL GHAF- 
FAR 


= Order 34, 
rule 3 (2)—Jurisdiction of Court 
to extend time. 





There is only one ground under 


Order 34, rule 3 (2) on which ` 


the Court can extend the time for 
payment of the mortgage money, 
vız., “upon good cause shown,” 
and without such ‘‘good cause 
shown ” the Court has no juris- 
dıction to extend time. 


MOTI LALv. THAKUR UJIAR 
SINGH os 


— Order 34, 
rule 0—Application under— W hen 
does not lie—Morigage by Hindu 
father— Surt for sale on basıs of— 
Preliminary decree—Separate suit 
by sons—Morigage-debt declared par- 
tually good—Final decree in mort- 
gage sutt—Balance of amount 
against mortgagor— When ceased to 
be a charge of family property— 
Limitation Act, Art. 181—Prov- 
sions of, application of. 








After a preliminary decree for 
Rs. 573 had been passed in a suit 
for sale ona mortgage executed 
by a Hindu father, the sons of 
the latter, who had not been im- 
pleaded in the said suit, obtained 
by a separate suit a declaration 
that the mortgage-debt was good 
to the extent of Rs. 429-3 only. 
Thereafter the sons were made 
parties to the final decree, in the 
mortgage suit, which was for 
Rs. 429-3. More than three years 
after the declaratory decree the 
plaintiff applied, under order 34, 
rule 6 fora personal decree for 
the balance of the amount against 
the mortgagor. Held, that the 
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application did not lie as the 
balance ceased to be a charge on 
the family property and it could 
not be said that the sale-proceeds 
had proved insufficient to pay this 
amount. 


Even if the application. were 
treated as one for execution of 
the personal decree under section 
47 of the Civil Procedure Code it 
is barred by the three years rule 
under Art. 181 of the Limitation 
Act. 


CHOTEY LAL v. LAIQ SINGH.. 





Order 40, 
rule I—Recerver—A pplication for 
appantment-of interim recerver— 
Recerver appointed by trial court— 
Court of Review to exercise its own 
discretion, when—Leave to appeal 
to Privy Council—When to be 
granted. 


On an intertm application for a 
receivership the court has to con- 
sider whether special interference 
with the. possession of a defend- 
antis required, there being a well- 
founded fear'that the property in 
question will be dissipated, or 
that other irreparable mischief 
may be done unless the court 
gives its protection. Such an 
order is discretionary, and the 
discretion is, in the first instance, 
that of the court in which the suit 
itself is pending. When the order 


1413 


PAGE 


1374 


of that court is altered on appeal . 


it becomes necessary to consider 
whether the court below had be- 
fore it the evidence required to 
Support such an order and consi- 
dered it in accordance with the 
principles on which judicial discre- 
tion must be exercised.* If the 
Court of review rightlyeconcludes 
that proper discretion was not 
used below, it is free to exercise 
its own discretion in the matter. 


As a general rule and in the 
absence of special circumstances 
or some unusual occasion for its 
exercise, the power of making 
interlocutory orders is one which 
is not a suitable subject for review. 
Not only are the practice of the 
court and the manner in which 
experience has shown that itis 
wise to apply it, better known to 
the High Courts in India than 
they can be to their Lordships, 
but the delay occasioned by taking 
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this additional appeal adds giavely 
to the proctastination,; which is 
already the bane of Indian litiga- 
tion. 


BENOY KRISHNA MUKERJEE 
v. SATISH CHANDRA GIRI 


—— Order 41, 
rules 20 and 33— Interpretation of 
— Suit by two plaintiffs in the alter- 
native—Decreed in favour of one 
plaintiff, dismissed as to the other— 
Defendants’ appeal—Only successful 
plainitff made respondent—Unsuc- 
cessful co-plaintiff no party tothe 
appeal—A ppellate Court holding that 
unsuccessful co-plainitff was enm- 
tstled to decree— Whether Appellate 
Court can pass decree in hts favour 
—Custom, conmunal—Raidas Cha- 
mars—Remarrige of widow— Whe- 
ther son born to the woman to her 
first husband can inherit property 
of his step-father—Custom not prov- 
ed. 


On the death of a plaintiff his 
widow M and her son MZ applied 
for substitution. It was pleaded 
that though MZ was only a step- 
son of the deceased plaintiff, yet 
by the custom of the community 
he occupied the same position as 
the natural born son. The trial 
court at first substituted the name 
of both the widow and MZ in 
place of the deceased plaintiff, 
but holding the custom to be 
poved, passed a dectee in favour 
of ML and dismissed the suit so 
far as the widow was concerned. 
The defendants appealed making 
ML only a party-respondent to 
the appeal. ML was a minor and 
was impleaded through his mother, 
the said Æ, as his ne&t friend. 
The High Cgurt held, on the 
evidence, that the custom was not 
proved and that MZ had no 
interest in the estate of the 
deceased plaintiff. Thereupon an 
application was orally made that 
a decree may be passed in favour 
of the widow. 


Held, that Order 41, rule 33 was 
primarily confined to persons who 
were parties to the appeal and 
that the widow Æ was not in any 
way interested in the result of the 
appeal between the defendant and 
ASL and, therefore, she could not 
be impleaded in the appeal under 
Order 41, rule 20 nor a decree 
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passed in her favour under Order 
41, rule 33. 


The powers conferred under 
1ule 33 are very wide but they are 
to be resorted to with great care 
and circumspection and not as a 
matter of course. 


RUKIA v. MEWA LAL 

— Order 43, 
rule 1 (J)—Appeal under, from 
order granting application to have 
sale set aside—Revision, when entes- 
tatnable by High Court. 


See Civil Puiocedure 
Order 21, rule go aie 


Order 45, rule 15— 
Application under, made within 
12 years from date of Privy Council 
decree—Limitation Act, Article 
183—A pplicability of —Misdescstp- 
tion of Court to which papers 
transmitted—Effect of, jurisdiction 
to execute decree—Civil Procedure 
Code, section 144, inte: pretation of. 


Where an application is made 
to obtain restitution as the 
necessary result of the order of 
His Majesty in Council, that 
application is to be taken as one 
to “ enforce ” an order in Council 
and must be goveined by Article 
183 and not bythe general and 
omnibus Article 181 of the 
Limitation Act. 


Where on defendant’s applica- 
tion under Order 45, rule 15 of 
the Code, made within 12 years 
from the date of the order of the 
Privy Council the High Court by 
a mere slip misdescribed in its 
order the court to which the 
papers weie to be transmitted. 
held, that the error did not 
amount to an illegality calculated 
either to vitiate the proceedings 
or to deprive the trial. court to 
which the papers were intended 
to be sent down, of the jurisdic- 
tion to proceed with the execution 
of the decree of the Privy Council. 

Section 144 of the Civil Proce- 
dure Code points-out the forum 
in which the right has got to be 
enforced and it prescribes a 
particular line of procedure. It 
appears to be independent of the 

epiovisions of Order 45, rule 15 
of the Civil Procedure Code. 

SOHAN BIBI v. BAIJNATH 
DAS ee oe .. 


Code, 
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—— Schedule r, rules reference. Weld, further, on the 


under—No abatement of applica- 
tion for execution. 

See Limitation Act, Art. 182.. 

Schedule 1, Order 
34, rule 8 and sub-rule 2—Inter- 
pretation of—Court’s power to ex- 
tend time originally limited by a 
decree for vredemption—Jurisatc- 
tion. 

Where in a suit for redemption 
of a mortgage the Munsif passed 
a decree fixing 30th April, 1927 
as the~ last date of payment of 
the mortgage money and directing 
that in case of non-payment, 
plaintiff’s right of redemption 
would be barred, and on the 
plaintiff’s application made on 
zgth April, 1927, the Munsif 
extended the time by r5 days, 
held, in revision, that the proviso 
to rule 8, Schedule 1, Order’ 34 


of the Code governs not only’ 


sub-rule (4) but also sub-rule 
(2) and therefore the Munsif was 
authorized in extending time. 
NARSINGH PRASAD SINGH v. 
PARTAP SINGH ee . 
- Schedule Ir, paras. 
5,15, 16—Arbitratton—A rbitrators 
unwilling toact—Returning papers 
to court—Consenting toact after- 
wards— Whether award valid— 
Whether revision lies. F 
A suit was referred by the court 
to the arbitration of three arbi- 
trators. The arbitrators returned 
the order of reference and the 
papers on the ground that the 
parties had declined to compro- 
mise the case and arbitrators had 
no time to devote to the arbitra- 
tion. On the date fixed the 
defendants suggested that the 
arbitrators were willing to act 
but the plaintiff was throwing 





-obstructions in their way. The 
plaintiffs denied this. There- 
upon the Subordinate Judge 


summoned the arbitrators and, on 


417 


. 1909 


being questioned by the Court- 


(inspite of the protests of the 
plaintiffs), the arbitrators agreed 
to decide the case and ultimately 
delivered an award and a decree 


was passed in terms thereof. 
The plaintiff applied in re- 
vision. eld, on a prelimi- 


nary objeçtion, that the revision 
was competent inasmuch as the 
question raised related to the 
validity and legality of the 


, liquidation, 


merits, that there being doubt as 
to the real attitude of the arbitra- 
tors, the court was justified, under 
the circumstances, to send for 
the arbitratois and no compulsion 
having been exercised upon them, 
the Court acted legally in 1eferr- 
ing the case back to the arbi- 
trators. 

MAHADEO PRASAD v. 
DAS, RAM SARUP .. . 

Common Gaming House— 
What constitutes. 

See U. P. Public Gambling 
(Amendment) Act, (1 of 1917) .. 

Companies Act, section 24— 
Memorandum of Assotation and 
prospectus signed and registered, 
under -~What constitutes a member 
of a company under sectton 30— 
Liguidation—Plea of fraud with 
the object of escaping liability— 
When not entertainable. 

Fraud only makes a contract 
voidable and not void. A person 
who signs the memorandum of 
association and the prospectus 
and takes certain shares in a 
Company which is subsequently 
registered, must be deemed to 
have agreed to become a member 
of the Company and in the event 
of the Company going into 
he cannot escape 
liability for the debts of the 
Company on the ground that 
he subscribed the memorandum 
subject to any reservation or that 
the registration was obtained by 
a fraud perpetrated on some one 
else than himself. 


THE SONARDIH COAL CoO., 
LTD., (IN LIQUIDATION)—IN 
THE MATTER OF .. > is 
-Sætion 17I— 
Voluntary liıguidation of company 
under High Courts supervision— 
Resolution appointing joint liguid- 
ators—Refusal by one to act, efect 
of—Decree obtained against Com- 
pany in liquidation represented by 
the remaining Liquidator and its 
Directors and Manager, after High 
Courts order—Decree satisfied in 
part against Directors in personal 
capacity—Claim before Official Liqui- 
dators as regards balance—When 
not to be entertained—Liguidators 
—WNot empowered to waive bar under 
section 171 of the Companies Act. 


A certain Bank having gone 
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into voluntary liquidation, two 
persons were appointed as joint 
Liquidators, one of whom never 
accepted the appointment. On 
the 17th July, 1924 an order was 
passed by the Company Judge 
® directing the voluntary liquidation 
to be continued under the super- 
vision of the High Court. Two 
years later, on the 21st May, 
1926, this order was superseded 
by an order that liquidation should 
be by the Court. Before the 
order of the 17th July, 1924, the 
petitioners brought a suit on the 
loth July, 1924 against two of the 
Directors, the Manager and the 
Bank which was described as 
being under voluntary liquidation 
through one of the Liquidators, 
and obtained a decree, on 31st 
October, 1924, against all the 
four defendants The decree 
was partially satisfied as against 
the two Directors in their peisonal 
capacity. à 


In a claim for the balapce of 
the decretal amount before the 
Official Liquidators, who refused 
to entertain the claim, Ae/d, that 
the Official Liquidators were justi- 
fied in refusing to satisfy the 
decree ; that under section 171 of 
the Companies Act, the suit in 
pursuance of which the decree was 
obtained could not be proceeded 
with after the 17th. July, 1924 and 
the decree was therefore a nullity 
as against the Company in liqui- 
dation, although it subsisted as 
against the two Directors person- 
ally. 


Held, further, that where two 
persons are appointed Liq fidators 
jointy. the refusal of one of them 

o act renders abortive the resolu- 
tion appointing them and the 
remaining Liquidator has no locus 
stand: as a Liquidator. 


There is no authority for hold- 
ing that the Liquidators could 
waive the bar created by section 
171 in such a way as to require 
them to admit a claim under a 
decree rendered inoperative by 
that bar. 


APLAHABAD TRADING AND 
BANKING CORPORATION—IN 
THE MATTER OF oe vs 
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—————- Sections 179, 
clauses (a) and (i), 152 and 234— 
Oficial Ligutrdator—No power to 
refer matter in dispute to private 
arbitration. ` = 


Under the Indian Companies 
Act an official liquidator cannot 
refer a matter in dispute to 
private arbitration even with the 
sanction of the court. Sections 
179, clauses (a) and (#), 152 and 
234 of the Act do not provide 
for any such power, 


DEHRADUN MUSSOORIE 
TRAMWAY CO. LTD., (IN LIQUI- 
DATION) —IN THE MATTER OF 


Section 215—~ 
A pplication under, for stay of exe- 
cution of decrees obtained-agatnst 
Company in voluntary lautdation 
— When court entitled to allow. 











As section 215. of the Indian 
Companies Act is in the same 
words as section 193 of the Eng- 
lish Act and the latter has invari- 
ably been interpreted as giving 
the court the power in a volun- 
tagy liquidation to stay further 
proc 


eedings, an application under _ 


section 215 for stay of ,execution 
of decrees obtained against the 
company a few days before it 
went into voluntary liquidation, 
must be granted. 


SRI -YOGASHRAM PHARMACY 
LTD., DEHRADUN (IN LIQUI- 
DATION)—IN THE MATTER OF 


Company—/n ligusdation— 
Ligquidators—Whether can tgnore 
a compromise decree passed in a 
suit by conpany—Claim to include 
objector on dist of contributories— 
When not barred under rule of res 
judicata—Unpard = shares—Com- 
pany’s right to’ realise payment— 
When not barred by limitation 


A member of a company in 
liquidation is liable in respect of 
unpaid calls even though- as 
against the company the realiza- 
tion of such calls may have be- 
come barred by limitation. 


Liquidation gives the Official 
Liguidators a cause of action 
which the company may not by 
itself have possessed. 

*The fact that inlaw the Liqui- 
dators or the court can go behind 
a decree cannot be deemed to 
produce the same effect as if the 
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suit in the course of which the 
decree was obtained had been 
withdrawn ; and therefore the 
Official Liquidator’s claim to 
include the objector in the list of 
contributories as a person liable 
to contribute to the assets of the 
company with respect to shares 
purchased by him, is not barred 
under Order 23, rule 1 of the Code 
ot Civil Procedure or under the 
law of res judicata inspite of the 
fact that a compromise decree had 
been passed previously in. the 
company’s Suit against the objec- 
tor, 


THE DEHRADUN MUSSOORIE 
ELECTRIC TRAMWAY CO. LTD., 








(IN LIQUIDATION)—IN THE 
MATTER OF .. K 
Managing agents—- 


Entitled to credit themselves in the 
books month by month with the 
amount of commssston— Commission 
liable to reduction up to one-third 
tf the net income of the Company 
be less than 6 per cent.—Provisional 
credit of commission, when becomes 
certain. 

Clause 34 of the Articles of 
Association ran as follows:—‘‘But 
if in'any year the net income of 
the Company happens to be less 
than 6 per cent. on the paid-up 
capital of the share-holders, then 
in that year the agents shall give 
up an amount up to one-third 
Share of their commission in 
order to make up that much 
amountin that year. But in no 
case shall thay give more amount 
than one-third share of their com- 
mission in order to make up that 
amount. The account in respect 
of the commission of the agents 
shall be calculated at the .end of 
the month and shall be credited 
to their account.” eld, although 
the agents might be entitled to 
credit themselves in the books 
month by month with the amount 
of commission earned by them, 
that would necessarily be a pro- 
visional credit, which cannot be 
come definite and final until it 
has been ascertained whether the 
net income of the Company is 
less than 6 per cent. on the paid- 
up capital of the share-holders or 
not. Andsthe course of business 
was to take that ascertainment as ” 
happening when the Company 
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held its 
passed its 


general 
accounts 


meeting and 
and not 


"|, before. 


KHUSHALDAS GOKALDAS v. 
CHIMANLAL KALIDAS 


Compensation—Delivered under 
muistake—Obligation on payee to 
refund to rightful owner. 


See Contract Act, section 72 
read with section 73.. a 


.-Confession—Polzce diary—Use 
of —Confesston recorded in—Admis- 
sibility in evidence. 


The police diary cannot be used 
for anything other than to assist 
the presiding Judge in the inquiry 
or for the purposes of enabling 


tances to contradict the witnesses 
for the Crown. A confession of 
an accused recoided in a police 
diary cannot be used against him 
or his co-accused. 


Observation : It is not the duty 
of either the: Government Pleader 
or the trial Judge to assume with- 
out giving any thought to it, that 
the stories told by the prosecu- 
tion witnesses are necessarily 
true. Itis their duty to apply 
some intelligence to examination 
of motives and relations between 
the parties and to insist upon 
their actions, where those actions 
are matelial, being disclosed 


KARAN SINGH v. EMPEROR.. 


Contempt of court— Wha 
amounts to—Newspaper 
written with the object of preiu- 
dicing public against merits of pro- 
secutton. 

Where, dyring the trial of a 
case before a Magistrate relating 
to ariot which took place in a 
jail, the editor of a newspaper 
published an article the tone and 
language of which indicated that 
he intended to make the public 
believe that the accused had been 
oppressed by the jail authorities 
and provoked into disobedience 
and the article contained a pass- 
age expressing the editor’s 
opinion that -one of the accused 
was ‘' by no means one of those 
young men who involve others in 
trouble by inciting them and try 
to save their own skin” and it 
was further suggested that ‘‘the 
. Prisoner witnesses inside the ja 


the defence in certain circums- ~ 


article _ 
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were in a helpless position and 
could be compelled to make false 
statements by the jail authori- 
ties,” Ae/d, that the article was 
highly prejudicial to a fair trial 
and, therefore, amounted to a 


egross contempt of the trial court. 


GANESH SHANKAR VIDYAR- 
THI, EDITOR, PRINTER AND 
PUBLISHER OF THE PARTAP 
NEWSPAPER, CAWNPORE.—IN 
THE MATTER OF... 


Contract -Liyuzdated damages 
for non-performance—Promtisor 
bound to perform contract—Com- 
promise decree—Injunction and da- 
mages tn case of breach provided 
for—Defendants comnut breach and 
pay damages into couri— Decree, 
when satisfied. 


In 1921 the present appellants ` 
commenced a suit alleging deli- 
veries of ore by the defendants 
to third parties in breach of con- 
tract dated īst March, 1916 


~ During pendency of the suit the 


parties arrived at a compromise, 
and the terms were embodied in 
the compromise decree of the 28th 
February, 1922. Clause (2) of 
the decree restrained the respond- 
ents from selling the ore from 
mines mentioned in the agree- 
ment of the ist March, 1916 or 
alienating the mines themselves 
till they had delivered the whole 
remaining balance. Clause (10) 
provided that ‘‘in the event of 
the defendants failing to deliver 
the full quantity of 4,006 tons of 
ore of the stipulated grade in 
any particular year or violating 
any of the conditions of this com- 
promise, the defendants shall pay 
to plaintiffs damages at the rate. 
of Re. 1 (repee one) per ton on 
“the whole of the quantity which 
may then have remained undeli- 
vered out of the total quantity 
of 31,234 tons and the same shall 
be recovered by execution of this 
decree’. A breach having oc-, 
cured, the respondents presented 
an application for leave to deposit 
Rs. 28,649-2-9 to be paid over to 
the decree holders, and for an 
order aeclaring the decree to have 
been thus fully satisfied. The 
decree-holders applied for execu- 
tiog of their decree by seizure 
and delivery to them of certain 
manganese ore alleged to be lying 
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at several mines and railway sid- 
ings, and by the appointment ofa 
receiver and other relief. 


Held: that Clause (10) did not 
enable the judgment debtors to 
render nugatory all their obliga- 
tions under the prior part of the 
contract, whenever it suited their 
pockets to do so. It provided 
that they shall pay at the specified 
rate if they fail to perform the 
contract in any respect but it did 
not say that such payment was to 
be a full and exclusive satisfac- 
tion of all obligations under the 
contract. The paymentinto court 
did not make the decree a satis- 
fied decree. It provided a mode 
of enforcing such payment but it 
did not say that the other terms 
would not be enforced by execu- 
tion-of the decree, namely, by 
applying to the court to enforce 
the injunction. 


SIR BISSESSAR DASS DAGA v. 
EMMANUEL VAS A 


Contract Act, sections 2,11, 25— 
Minor—Consideration received by— 
Agreement after attaining majority 
—Whether consideration prevtous- 
ly received good, 


a 

Consideration received by a 
minor during his minority cannot 
be a good consideration for a 
fresh promise by him after his 
attaining majority and a promis- 
sory note so executed is void for 
want of consideration. There can 
be no question of ratification in 
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such cases, and section 25, sub- . 


clause (2) of the Indian Contract 
Act does not apply. 


SURAJ NARAIN DUBE v. 
SUKHU AHEER S si 


Section 30— Wa- 
gering contracts—A greement to pay 
differences. 


The mere fact that contracts 
are highly speculative is insuffi- 
cient in itsef to render them void 
as wagering contracts ; to produce 
that result there must be proof 
that the contracts were entered 
into upon the terms that perform 
ance of the contracts should not 
be demanded but that differences 
only should become payable. 


SUKDEVDOSS RAMPRASAD v. 
GOVINDOSS CHATHURBHU- 
JADOSS AND COMPANY da 
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— m Section 39— Prin- 
cipal and agent—Agreement be- 
tween, terms of—A gent’s duties not 
discharged tn complhance with— 
Princtpal’s acquiescence in retention 
of serurces—What amounts to and 
effect of—Agent dismissed before 
expiry of agreed term—When pus- 
ufied—Damages—When cannot be 
claamed—Specific Relsef Act, Sec- 
tion 42—Provistons of, applicability 
of—Companies Act, Sections or A 
and gt C—Provisions of. 


Where under an agieement 


_ entered into by the parties, in’ 


February, 1922, the plaintiff com- 
pany was appointed managing 
agents of defendant Co., for 20 
years and the latter were liable to 
pay certain commission to the 
former so long as the agency con- 
tinued, and although the services 
rendered by the plaintiff Co. 
_ Were not of a substantial chaiac- 
ter as required by the agreement, 
there was acquiescence on the 
part of the defendant Co. in the 
continuance of the said managing 
agency upto March. 1923 when it 
was terminated by virtue of cer- 
tain resolutions passed to that 
effect at meetings of the Ditec- 
tors and share-holders of the 
defendant Co., Aeld: 5 


(1) that the defendant Co. 
would have been justified in 
teıminating the contract of agency 
much earlier than they did and 
the plaintiffs were not entitled to 
any damages on that account, but 
so long as the agency subsisted, 
the defendant Co. remained un- 
der their contractual obligation 
to pay the commission in terms of 
the agreement ; 


(2) whatever may be the cause 
which so alters the position of 
the servant as to’ render his reten- 
tion harmful to the master would 
justify -his removal within the 
term agreed on under diffeient 
circumstances, and damages for 
termination of agency before 
expiry of the agreed term cannot 
be recovered as a matter of course. 


(3) that the termination of the 
agency cannot be characteiized as 
wrongful because the means adopt- 
ed, to bring about that perfectly 
legitimate end were Tot warranted 
by the rules of procedure appli- 
cable to the case unless it was 
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shown that the non-observance 
of these rules itself resulted in 
harm to the party dismissed, 
(Section 42 of Specific Relief Act 
applied) 

(4) that the plaintiff Co can- 
not be denied reasonable interest 
by way of damages on sums which 
the Directors of the defendant 
Co. did not pay but ought to 
have paid as a necessary corollary 
of their conductin accepting such 
services as the plaintiff Co. chose 
to render under the agreement. 


BOULTON BROTHERS AND CO., 
LTD. (INDIA), DELHI v. THE 
NEW VICTORIA MILLS Co., 


LTD., CAWNPORE .. .. ILIQ 











Sections 39 and 
63—Buyer repeatedly refuses to 
accept delivery unless goods delr- 
vered tn tins and cases—Whether 
sutt to recover damages for non- 
performance of contract maintain- 
able. 7 


The respondents sold to the 
appellants 150 cases of white shirt- 
ing. The goods were to be 
packed in tin lined cases. Some- 
time after the contract the res- 
pondents wrote to the appellants 
that as the British Government 
had prohibited the use of wood 
and tin cases, the goods on order 
would come out packed in bales 
in place of cases. In the corres- 
pondence which ensued the appel- 
lants repeatedly insisted that 
they would not accept delivery in 
bales instead of cases and tins, 
and added ‘‘ we have cancelled 
all goods ordered throngh you and 
have reason and authority to do 
so’’. Later the appellants institut- 
ed asuit totecover damages from 
the respondents for, the alleged 
bieach of contract for the sale and 
delivery of the aforesaid goods, 
contending that section 63 applied 


‘only when there was an agiee- 


ment to dispense or a contract, 
supported by consideration, to do 
so. They further said that it 
they had been wrong in refusing 
in advance to accept bales, this 
repudiation had not been accepted 
by the respondents, and therefore 
the contract remained alive and 
ought to have been perf rmed. 
Held, that the appellants having, 
cleaily intimated that they would 
not accept delivery unless the 
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tract Act, where the order in 
which reciprocal promises are to 
be performed is expressly fixed 
by the contract, they should be 
performed in that order. 


Under a contract entered into 
between the plaintiff’s deceased 
father and the defendants and 
which was completed in December, 
1917, the defendant agreed ‘to 
grant a lease of certain houses 
for six years beginning with 26th 
June, 1918. On’18th March, 1918 
2 gabuliat was expcuted and regis- 
tered which provided that the 
instalments of the lease money 
amounting to Rs. 6,600 should be 
paid within six years as follows:— 
“Rs. 2,000 to be paid in advance, 
Rs. 50 to be paid at the time of 


execution of the gadu/iat, Rs. 1,250 ` 


to be paid after one month from 
the date of the said execution, 
Rs. 550 to be paid at the time 
when the lease was to commence, 
and thereafter five more payments 
of Rs 550 each to be made year 
afte year.’’ It was common 
ground that only the first two 
instalments were paid and that 


— Section 69—Pro- 
visions of—Scope of and applicabili 
ty” of—Payment of money which 
another 1s bound by law to pay— 
Clam for reimbursement—Person 
“interested in making payment”, 


Under section 69 of the Con-- 
tract Act a person who is inter- 
ested in the payment-of money 
which another is bound by Jaw to 
pay and who therefoie pays it, 1s 
entitled to be re-imbursed by the 
other and it is enough for a per- 
son claiming under this section 
to show that he had an interest 
in paying the money claimed by 
him at the time of the payment. 
One GS brought a suit for reco- 
very of money against AD and 
attached a house and shop prior 
to judgment. One AA also 
held a decree against RD and in 
execution thereof attached this 
very house and put it to sale 
The house was purchased by RA 
agd in order to save the house 
from sale, GS paid the amount 
due. Ina suit by GS for re-im- 
bursement, 4e/d, that he was in- 
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goods were delivered in cases there was a default with respect-. 
and tins and this was acquiesced to the rest. It was further found 
in by the respondents, the suit that no active steps were taken to 
for damages under these circums- insist on obtaining possession 
tances was not maintainable. nor were any notices sent. The 
The contention that the pro- defendants let out the houses to 
emisee mentioned in section 63, other lessees in 1918 and although 
can only do the acts he is by that the plaintiff was aware of the 
section empowered to do, if there fact, he brought the present suit 
be an agreement (as defined by 2 in 1924, for recovery of damages 
(e) ) amongst the parties to that on the ground of a breach of con- 
effect cannot be accepted. The tract. 
language of the section does not Held, (1) that the plaintif hav- 
refer to any such agreement and ing made default in payment of 
ought not to be enlarged by any Rs. 1,250, which was a condition 
implication of English doctrines, precedent to the commencement 
CHUNNA MAL RaM NATH xy. of the lease, he could not claim 
MOOL CHAND, RAM BHAGAT .. 603 that the breach was committed by 
the defendant. The contract, as 
Te Sections 52 and ıt stood, became impossible of 
65—Provrsions of—Contract to performance 
grant lease— Payment of lease money ARAE . 
within specified period at specified (2) that inasmuch as the time 
dates—Qabuliat, terms of —Default from which the lease was to com- 
in payment—Effect of—When con- mence was allowed to expire, the 
tract rendered vod and becoming contract became void and there- 
impossible of performance-—Surt for fore plaintiff's suit was not main- 
damages for breach of contract— tainable; 
When not maintainable—Limitation (3) that Article 97 of the Limi- 
Act, section 97, applicability of— tatipn Act applied, but plaintiff’s 
Period of limitation, computation suit was beyond time. ” 
of. ANANT BHARTHI v. SARUP 
Under section 52 of the Con- SINGH .. S +. 492 
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terested in making the payment 
in order to save the house for the 
recovery of his own decree and 
the interest was sufficient to en- 
title him to make payment and to 
claim re-payment afterwards from 


ABID HUSAIN v. GANGA SAHAI 


———— Section 72 read 
with section 73— Provisions of, effect 
of—Compensation delivered under 
mistake— Obligation on payee to re- 
fund to rightful person— When 
obligation resembling that created 
by contract—Transfers in favour 
‘of wife—Suit against husband— 
Wife smpleaded on allegation that 
she was universal donee—Plainti ff’ s 
failure to prove that transactions 
amounted to gifts—When wife not 
liable for payment of husband's 

+ debts. 


Where, in a suit for recovery 
of a certain amount from defend- 
ant, the sole ground for implead- 
ing the defendant's wife was the 
allegation that she was the uni- 
versal donee by virtue of the 
transfers made in her favour by 
her husband, but the plaintiff led 
no evidence to show that all the 
transactions in question amounted 
to gifts, 4eéd, that inasmuch as 
the plaintiff failed to discharge 
the burden of proof that lay on 
him, it was absolutely impossible 
to make the wife liable for pay- 
ment of the debts of her husband. 


In order to make a persona 
universal donee all the property 
of the donor, movable and immov- 
able, must be gifted to him. 


Where certain compensation 
money was paid to one 4K. by 
the Jand acquisition officer, under 
the mistaken belief that he was 
the legal representative of Z 
whose property had been acquired 
by Government, 4-/d, that if that 
supposition was wrong, there was 
an obligation on 4X to refund 
the amount to ZC who had been 
found to be the true heir of B 
and that ZC should also be allow- 
ed compensation for the withhold- 
ing of the said amount from him 
for a long period. 


Held, further, that reading sec- 
tions 72 and 73 of the Contract 
Act, the obligation on ‘AX to 
repay or return the amount was 
one resembling that created bya 
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contract. 


The illustration (x) of section 
73 of the Contract Act is not 
exhaustive and cannot be co ex- 
tensive with the provision in the 
section itself, 


ANRUDH- KUMAR v. LACHHMI 
CHAND «, .. oe 


——— Section 74—Ap- 
blicabslity of—Htigh rate of interest 
—Payable on default of payment of 
tnstalment— What constitutes pen- 
alty—Reduction of rate of interest 
—When called for—Bond executed 
by lessee—Liability to pay. tn ad- 
vance lease money by znstalments— 
ré oe of partees— Determination 
of. 





Where a lease is executed and 
simultaneously, or as part of the 
same transaction, the lessee pur- 
ports to pay in advance the lease 
money by executing a bond mak- 
ing himself liable to pay the lease 
money (calculated in advance) in 
certain instalments, the rate of 
interest imposed on failure to pay 
up an instalment being 3% per 
cent per month compound inter- 
est, A4eéd. that the execution of 
the bond by the defendant was: 
intended to discharge his liability 
to pay lease money 1n advance as 
recorded in the lease and that the 
court was not entitled to resort 
to the subsequent conduct of the 
parties for the elucidation of the 
meaning of the documents. 


Held, further, that the provision 
for interest was penal and that 
the rate being exorbitantly high, 
the court was justified in inter- 
fering and reducing it to 12 per 
cent per annum. 


NAJAF K ALI KHAN v, MUHAM- 
MAD FAZAL ALI KHAN is 


Section 78—Con- 
tract to sell shares—Delivery in 
future—OUnascertained goods—Not 
sale— Companies Act (VII of 
1913), Sections 18 and 28— Trans- 
fer of shares—Damages for breach” 
of contract—Measure of damages, . 
Undersection 78 of the Con- 
tract Act no sale can be effected 
by mere. offe: and acceptance, 








even for a definite price, when - 


the goods have not been ascer- 
tained. . : = 

Where the plaintiff entered 
into a complete contract ‘with the 
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defendant to purchase certain 


PAGE 


shares but the goods were not - 


ascertained at the time of the 
contract and the shares remained 
standing in defendant’s name 
and the plaintiff received no 
dividend, Ae/d, that the legal title 
to the shares did not pass to the 
plaintiff nor did he become the 
full owner thereof. 


Where plaintiff dishonestly de- 
nied the existence of the afore- 
said contract, eld, that, in view 
of the provisions of section 73 
of the Contract Act and the 
observations of their Lordships 
in 14 A. L. J R., 89 (P.C.) 
the measure of damages would 
be the difference between the 
contract price and the market 
price at the time when the breach 
took place and that it was the 
duty of the defendant to reduce 


-the loss as much as possible. 


A communication by one party 
to another to reply within a 
definite time, or else he would 
lose the benefit of the contract 
entered into between the parties, 
is only a one-sided offer and no 
acceptance of such offer can -be 
presumed from the mere silence 
or the omission to reply within 
the time. 


To say that the registration of 
the transferee’s name is no part 
of the contract between the trans- 
feror and the transferee, is not 
the same thing as saying that 
sale of shares can take place even 
without registration. 


ALFRED WILLIAM DOMINGO 
v. L. C. DE'SOUZA .. 


Section 247— Ad- 











, Hatting minor tg benefit of partner- 


ship. 
See Hindu Law .. a 


——— Sections 247 and 
253 (10) and (7)— Jont family— 
Minor—Dissolution of partnership 
— Efect of. g 


See Hindu Law .. in 


Section 251—A p- 
blicability of—Jomt family busr- 
ness—Acknowledgment by one part- 
ner binding on other partners 
Where defendants 1, 2 and 3 
formed a joint family business 
and an acknowledgment was 
made by defendant No. 2 in the 
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course of the said partnership 
business ın regard to money 
owing for cloth supplied by 
plaintiff on the order of defend- 
ant No. 2 and as a result of this 
acknowledgment further cloth was 
supplied by plaintiff, edd, that 
the act of defendant No 2 was 
binding on defendants 1 and 3, 
under section 251 of the Contract 
Act. Section 21, sub-section (2) 
of the Limitation Act means 
that the mere fact that persons 
are partners does not make one 
partner liable under an acknow- 
ledgment by another partner. 


DEBI DAYAL v. BALDEO 
PRASAD oe . 
Co-operative Societies Act 


(1912), Section 43— Rules 31 (4) 
and (10) framed under—Jnterpre- 
tation of. 

See Penal Code, section 353 
and 22 oie a 

Court-fees Act, Section 4— Afe- 
morandum of appeal insufficiently 
stamped —N ot to be accepted. 

See Civil Procedure Code, sec- 
tiof 149 


— Section 7, cl. LV 
(c) read with section 8 of Suits 
Valuation Act—Hindu jont family 
property— Transfer—Co-parcener’s 
suit, for declaration and possession 
Proper court-fee, ad valorem. 








Where a co-parcener of a joint 
Hindu family sued fora declara- 
tion that the transfer of the joint 
property made by another co- 
parcener was null and void and 
that possession of the property 
be given to plaintiff and it was 
found that on the death of the 
transferor, the transferee had al- 
ready sued for foreclosure and 
obtained a decree against the 
widow of the deceased, Aeld, that 
the plaintiff’s suit clearly fell 
within the purview of section 7, 
cl. IV (c) of the Court-Fees Act 


read with section 8 of the Suits’ 


Valuation Act and was liable to 
be charged with an ad valorem 
court-fee 

The test in such cases invari- 
ably should be whether the 
plaintiff includes amongst the re- 
liefs claimed not only a request 
for possession but also, as pav- 
ing the way to such request, the 
relief of a declaration of title. 


TULA RAM v, DWARKA DAS.. 
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Court of Wards. Act (IV of 
1912), Sectzons 3 and 37—Appli- 
cation of—Estate taken under 
Court of Ward's management under 
section r0—Sir lands continuing 
an possession of ward—E fect of— 


Ward incurring pecuniary hability- 


— Suit in respect of, when not 


maintainable. 


Where inspite of defendant's 
estate being taken over by the 
Court ot Wards for management, 
at his own request made under 
section 10 of the United Pro- 
vinces Court of Waids`Act, the 
defendant continued to be re- 
corded as im possession of cer- 
tain szv lands, %ełd, in a suit filed 
against -the defendant on the 
basis of a promissory note execut- 
ed by him, that the defendant 
was a ward within the meaning 
of section 3 and section 37 of 
the Act and the prohibition ap- 
plied with full force. Conse- 
quently the suit was not main- 
tainable. 


HARIHAR PRASAD v. HAREN- 
DRA BAHADUR SINGH 





—— Section 55 
—Applicability of—Property be- 
longing to Hindu joint family con- 
sisting of father and. minor sons— 
Management taken over by Court 
of Wards—Suit by minor son for 
cancellation of deed of gift executed 
by father— When barred. 


e 

It is inconceivable that the 
Court of Wards should take over 
the property of -the managing 
member of a joint Hindu family 
and leave outside its control the 
two minor sons of that managing 
member, the only other members 
of. the joint Hindu family. 


- Where at the request of the 
father who was the managing 
member of a joint Hindu family 
consisting of himself.and his two 
minor sons, the entire joint pro- 
perty was taken over by the 
Court of Wards and subsequently 
one of the sons sued for cancel- 
lation of a deed of gift.made by 
his father in favour of defendant 
on the ground that the plaintiff 
was not a ward, eld, that the 
plaintiff was debarred by section 
55 of the Court of Wards Act 
from suing. 

CHHOTEY LAL v. BRIJRAJ 
SINGH 
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Criminal Procedure Code, Sec- 
tion 68—Proper form of summons, 


See Motor Vehicles Act (VIII 
of 1914), section 16 .. ae 





Section 107 
—WNotice under— Consent to execute 
personal bond—Whether amounts 
to plea of guilty—LEffect of. 

Where the accused, having the 
contents of the notice under sec- 
tion 107 before him, based upon 
the information of the Sub-Ins- 
pector, which he was -at liberty 
to consider or dispute, on being 
asked whether he had any objec- 
tion to execute a bond in accord- 


ance with the notice for keepinga 


peace for one year, said that as 
he had no surety, a bond by him- 
self should be accepted but its 
amount should be reduced, and 
thereupon the Magistrate record- 
ed an order that as the accused 
agreed to be bound down, his 
own personal bond in a reduced 
amount be taken, 4e/d, that the 
procedure adopted by the Magis- 
trate was quite proper and 
reasonable and no objection, sta- 
tutory orin common sense, can 
seriously be made against it. 


All that is necessary to protect 
the interests of members of the 
public, who may be summoned, 
is to make it clear that the 
Magistrate must be satisfied that 
the person summoned under- 
stands the proceeding and that 
he is at liberty to show any cause, 
if he wishes to do so. 


EMPEROR v. KISHAN NARAIN 


— c Section” 108 
J Part IV-a Prevention of offences 
—TLInapplicability of, to cases where 
substantive offence committed and no 
evidence of repetition of offence. 


To take proceedings under 
section 108 of the Criminal Pro- 
cedure Code there ought to be 
evidence that, if not prevented, 
the person accused would con- 
tinue to act in the way in which 
he had done. 


Where the applicant had com- 
mitted one particular offence at 
one particular time under Section 
153A, Penal Code, and there 
was no evidence of his having 
done so before, or of his having 
an intention of doing so in the 
immediate future, 4e/d, that 


331 
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applicant’s conviction under be a stranger to the jurisdiction. 
section 108, the Criminal Proce- KING-EMPEROR v. (1) PHU- 
«dure Code was , not legaily CHAI (2) BUDDHU g L. 1257 


justified and, therefore, it should 
‘ be set aside. 


CHIRANJI LAL v. EMPEROR 





——— — Section 109— 
When accused cannot be bound 
over, under. 


Where the only evidence against 
the accused was that he was 
seen coming out of a sugar-cane 
field near his village, at 10 o’clock 
at night by two persons and when 
challenged by them, tried to run 
away but was caught, 4e/d, that 
on these facts he could not be 
bound over under section 109 of 
the Criminal Procedure Code. 











KING-EMPEROR v. BISHAM- 
BHAR ee .. .. 
_ Section 109 (a)— 
Interpretation and applicability 


of—Taking precautions to conceal 
presence within Magistrates juris- 
diction. 


On receiving information that. 


a number of persons were hiding 
themselves in a grove near a 
village on a dark night, the police 
raided the spot and captured the 
applicants while the others fled. 
Applicants were found in posses- 
sion of house-breaking imple- 
ments and at first they gave false 
names and addresses but subse- 
quently disclosed their correct 
names and addıesses. The 
Magistrate, finding the applicants 
were taking precautions to 
conceal their presence within the 
local limits of his jurisdiction 
with a view fto commit some 
offence, demanded security under 
section 109 (a) of the Criminal 
Procedure Code, but this decision 
was reversed by the Sessions 
Judge. Weld, on a Revision’ by 
the local Government (BOYS and 


BANERJI, JJ., dissenting) that 
the Magistrate’s decision was 
right, namely, section 109 (a) 


did apply to the facts of this 
case. 

Per BOYS, J.—Section 109 (a) is 
only applicable where the person 
is concealing “his presence within 
the jurisdiction,” it being not 
necessary that the person must 


813 


896 





—~-— Sections 110, 112 
and 117 (4)— Proceedings undes— 
Evidence that accused was suspected 
of conmitting specified offences—In- 
admussible— Terms “conviction” and 
“acquittal”, inapplicable to order 
passed under the section—dAccused 
expressing readiness to give security 
—Whether amounting to plea of 
guilty—Method of determining 
question. 


A pplication by Local Government 
against order setting aside an 
order to furnish security—No 
appeal— Revision. 


An application by the Local 
Government against an order 
of a Sessions Judge setting aside 
an order that an accused person 
should furnish security is an 
application which can only lie on 
the revisional side and no appeal 
can be filed at all. 


Th a case under section 112 of 


the Criminal Procedure Code, 
evidence cannot be led under 
section 110 that an accused 
person has been suspected of 
committing such and such 
offences. 


Where the police or the Magis- 
trate want to make use of section 
117 (4) the witness should be 
allowed to depose, ifhe can in 
fact -give that evidence, that the 
accused has a general reputation 
as a habitual thief (or robber 
etc., as the case may be) but he 
should not be allowed to state 
that the accused is a bad character 
or has the reputation of being a 
bad character. $ 


The terms ‘‘conviction’’ and 
“acquittal ’? aie not appropriate 
or properly applicable to an 
ordei passed under section 112 
of the Criminal Procedure Code. 


The question as to how far a 
Magistrate is justified in stopping 
a case under section I12 after 
evidence has been taken, and pass- 
ing the fina) order for security on 
the strength of statement by 
the accused expressing readiness 
to give security, can only be 
decided upon an examination of 
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the particular. facts of a case. ` 
EMPEROR y. KURWA 


— --— Sections 110 
and r17 (4)—417—Provisions of— 
Allegations 1n—Method of proving 
—‘' Suspicion” not admissible evi- 
dence—General repute—Value of 
evidence relating to—A ppeal against 
order under section 118. 


No appeal lies against an order 
of the Sessions Judge setting 
aside the order of a Magistrate 
calling on the accused to furnish 
security for good behaviour for a 
year, 


The allegations in section f10 
can, only be proved by direct 
evidence of people who have 
knowledge of facts to which they 
depose with the exception that 
in regard to all other clauses 
except clause (f) of section 110, 
a witness may give evidence of 
general repute. 


“ Suspicion” in the mind of 
a witness is not admissible 
evidence and therefore it cannot 
be a legitimate basis for finding 
a bad character 


EMPEROR v. BABU RAM- 


Section 117, 
cl. (3)—Court’s power to pass 
emergent! orders under. 





See Criminal Procedure Code, 
section 526, cl (8) 


— — m Section 118 
— Order under—Not appealable. 


See Criminal Procedure Code, _ 


sections:110 and 117 (4) ws 











— Sections 118, 


121 and 514—Bond executed under- 


— What constitutes breach of— 
Forfesture—Surety, when can be 
proceeded against—A bsconding from 
lawful order of arrest—Offence not 
punishable under section 172 of the 
Penal Code. 


When the law definitely lays 
down what would constitute a 
breach of the bond given under 
an order passed under section 118 
of the Criminal Procedure Code, 
the breach must be confined to 
those acts and cannot be extend- 
ed to the commission of any 
other acts. The bond can only 
be foifeited if the person bound 
over commits, attempts to com- 
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mit or abets any offence punish- 
able with imprisonment and it is 
not necessary that there should 
first of all be a conviction of the 
person bound over before the 
surety can be proceeded against. 
If the person bound over happens 
to be convicted before proceedings 
are taken against the surety, 
reference should be made in the 
notice and a certified copy of 
the judgment may be used as 
evidence in proceedings under 
section 514, Criminal Procedure 
Code, against the surety. 


The provisions of section 172. 


of the Penal Code do not cover 
the absconding from a warrant 
of arrest. 


SHEO JANGAL PRASAD v. 
KING-EMPEROR os 











— Section 133 
—Death of the person against 
whom notice issued—Efect of, on 
order twssued under. 


An order under section 133 
of the Criminal Procedure Code 
and . any -order under the sub- 


sequent sections is an order 
against a patticular individual 
and when he dies, the order 


must be considered spent and is 
in no way binding on the 
sucessor-in-office of the deceased 
nor can the Magistrate take any 
steps in pursuance of that order. 


BOHRAY JUGUL KISHORE v. 
EMPEROR oe oe 


— Section 13 3-- 
Order under, validity of—‘ Nur- 
sance ?, what does not amount to— 
Building a latrine on one’s private 
land. ° 


+ 


The construction of a private 
latrine on one’s own land is not 
a nuisance and a Magistrate can- 
not order, under section 133 of 
the Criminal Procedure Code, 
such, a construction to be stopped 
and the materials removed on the 
ground that the smell of the lat- 
1ine was likely to cause a nui- 
sance. There would be a nuisance 
if on its construction its use was 
made in such a way as to lead to 
a nuisance to the neighbours but 
in that case also the owner may 
be directed to remove the nui- 
sance of the misuse and not to re- 
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move the latrine itself. tled with the Company in respect ` 
GAURI SHANKAR v SRI of the security given by him and 
KRISHNA.. 2 .. 86 | on defendant’s application, the 
; ction pg Magistrate issued an order under 
Order absolute passed by Magistrate Sine ons ge A tion Fror 
— When unjustifed—Bona fide re MOCO- CITECTMBs IS App I 
dim te-a. prrodle eh Pi oper cant to deliver all the things be- 
order, under section 139A longing to the Company, held, 
’ $ that inasmuch as the dispute was 
Where the applicant's party puiely of a civil nature and there 
laid a Joxa fide claim toa private being nothing on the record to 
right to raise a éJazdh forthe show that there was any urgent 
preservation of water to irrigate case of nuisance or apprehended 
their own fields and although a danger, the Magistrate’s order 
suit for damages was being pre- was wholly without jurisdiction. 
pared by the othe: party for the HAFIZ HAFIZUDDIN v. C. 
injury caused to them by the LABORDE 84 
erection of the ġandh, the trying , ie a 
Magistrate passed an onder ab- SITTER Ey Section 156— 
solute under section 137 of the Provisions of— Investigating Officer 
Code, held, that the dispute be- Power to enter house without | 
' ing one of a ona fide claim to a search warrant—Limitations of— 
private right, the proper order for Case of house trespass —Entering 
the Magistrate to pass was one another's house to verify allegation 
under section 139A to stay pro- made by complainant—When not 
ceedings until the matter of the acting in arscharge of his duty as 
existence of such right had been police officer. 
decided by a competent civil court. eA promiscuous entry into houses 
-MUNNA TEWARI z. CHANDRA- is not permitted to an Investigat- 
BALI si eit .. 1285 ing Officer simply to satisfy him- 
Section 144— self as tothe truth of an alle- 
Scope of, limttatron of—Order to gation made by a complainant or 
deliver certain registers to com- an accused person or a witness. 
plainant Appiicaton of seetion— The only authority which a 
ispute of civil nature. police officer making an investi- 
Civil courts alone have been gation has to enter a house with- 
vested with jurisdiction to decide out a search warrant is when he 
disputes of a civil nature and it has reasonable grounds for believ- 
is not permissible for a Magis- ing that anything necessary for 
trate, under the cover of an order puiposes of an investigation into 
under section 144, to dispossess any offence which he is.autho- 
a particular individual from, cer- rized to investigate, may be found 
tain property and to direct deli- in any place within the limits of 
very of possesion of that property the police station of which he is 
by an order ùnder section 144, in charge. 
when the object of the order is : 
not to prevent obstruction, an- Where a Sub-Inspector, while 
noyance or injury, etc. ‘fto any holding an investigation on a 
person lawfully employed’. A charge of house trespass in the 
Magistrate is not competent to house of CZ, desired to enter the 
pass an order for delivery of house of the applicant to satisfy 
certain registers to the complain- himself whether CZ’s story was 
ant to whom the accused refuses tine in so faras the possibility -of 
to deliver till settlement of ac- scaling the partition wall from the 
counts. side of applicant’s house was con- 
Where the applicant havin cerned, 4e/d, that the Sub-Inspect- 
ceased to be the agent of the aee e hi dy es ch 
u 
dgfendant Company refused to public officer but his conduct was 
deliver the goods of the Com- also provocative. 
pany in his possession till such 
time as his account was not set- JAGANNATH v. EMPEROR 410 
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— Section 162— 
Police diaries, statements recorded 
trn 

See Evidence Act(I of By?) 
sections 145 and 155 (3) 


—_—_— m- Section tbs, 
sub-section (5)—Provisions of— 
application for copies of record not 
granted—Magistrate’s order— When 
contrary to law—High Courts 
power, under section 435, to set 
aside the order. 


Applicant’s house having been 
searched by the police in connec- 
tion with some’ theft cases and 


the final report of the police hav- . 


ing been accepted by the Sub- 
Divisional Magistrate, applicant 
applied for copies of any record 
made by the police under sub sec- 
tion (1) or (3) of section 165 of 
the new Criminal Procedure Code. 
The Magistrate ordered the appli- 
cation .to be filed. eld, that 
the order was tantamount to re- 
fusing to grant the copies and 
was therefore illegal as a statu 
tory duty is cast upon the Magis- 
trate to grant the application. 

Heid, further, that the order 
came within the purview of section 
435 and should be set aside. 


CHURAMANI CHATURVEDI v. 
EMPEROR ave a 


——— Section 195 
(1) (c)—Prosecuti on under— When 
bad in law. 





See Criminal Procedure Code 
(Act V of 1898 as amended in 
1923), section 476. 


Section 211— 
Notice issued under, when illegal— 
Lease to erect stalls on +0ad-side— 
Board resolved to withdraw per- 
mission, before expiry of—Stall- 
holders asked to quit at once— 
Prosecution under section 307 of 
Municipalities Act, when bad— 
Vexatious accusation, what amounts 
to—Transfer of Property Act, 
provisions of— Municipality bound 
by. 

A lease can terminate only 
according to law and a Municipal- 
ity is not outside the provisions 
of the Transfer of Property Act. 

Whee, before the expiry of the 
lease granted by the Municipality 
to the applicant to erecta stall 
on a plot of land by the side of a 
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—( contd.) 


public road, the Executive Officer, 
in pursuance of a resolution 
passed by the Board disallowing 
the use of the road by stall- 
holders in future, issued a notice 
under section 211 to the applicant 
to remove himself, 4e/d, that as 
the applicant was a lessee of the 
Municipality according to law 
and not a trespasser, the notice 
was illegal and there could be no 
prosecution under section 307 of 
the Muncipalities Act in conse- 
quence of breach of that notice. 


AMINULLAH v. EMPEROR 
through MUNICIPAL BOARD OF 





CAWNPORE a a 
—— Section 239, 
cl, D—Persons charged under 


diferent sections of Public Gambling 
Act but offences com mitted in course 
of same transaction Jont trial, 
validity of. 


See Public Gambling Act (11r 
of 1869 as amended by U. P. Act 
No. 1 of 1917), sections 3 and 4 





—— — Section 307— 
Reference against verdict of jury—~ 
Reasons- for convicting accused— 
Judges duty to state in full. 


In making a reference under 
section 307 of the Criminal Pro- 
cedure Code, the Judge should, in 
effect, show the reasons for con- 
victing the accused in as clear a 
manner as he would have done if 
the case had not been a jury case 
and he had had to write a convict- 
ing judgment. 











EMPEROR v. SHEO DIN, .. 
Section 307— 
Reference under—High Court's 


powers to revise jurys verdict— 
“Subject thereto,’ expregston used 
ın sub-section (3) of section 307, 
interpretation of. 


Where a jury has given its ver- 
dict on the facts of the case, it 
is open to the High Court to 
revise that verdict oh a reference 
by the trial Judge- made under 
section 307, Criminal Procedure 
Code, where itis not alleged that 
there has been any misdirection 
by the Judge or any misunder- 
standing by the jury of the law as 
laid down by the Judge. 


[Per WALSH, J.—Section 307 
of the Criminal Procedure Code 
creates a special power of refer- 
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ence turning the High Court for 
the moment into a court exercising 
powers of reference or of a referee, 
and gives general directions as to 
how the court is to be guided in 
exercising that function]. 


[Per LINDSAY, J.—The words 
“subject thereto ” in sub-section 
(3) of section 307 should be 
taken to refer not merely to the 
word ‘' powers’? which precedes 
them but to the exercise of the 
powers]. 

EMPEROR v. SHERA + on 


——— ~ Section 307, 
sub-sectzon (3)—“ Subject thereto,” 
expression used in—Interpretation 
of. 

See Criminal Procedure Code, 
section 307 be os 
—_—> — Sectton 403— 
Previous acquittal in case under 
section 477A—WNo bar to subsequent 
prosecution for perjury—Cycle of 
criminal prosecutions for perjury 

—When should be stopped. : 


On the motion of one D, R 
and G were prosecuted ander 
section 4774 but were acquitted 
by the Magistrate who charged 
D with perjury. The Sessions 
Judge, however, who tried D, 
took an entirely contrary view 
from that of the Magistrate on 
the main facts of the first case 











-and acquitted D. Thereupon D 


took up the cycle of cases and 
applied for the prosecution of Æ 
and G for perjury in his own trial. 
Held, that the Sessions Judge 
rightly decided that there should 
be an end to this protracted liti- 
gation, and that it was nôt advis- 
able, in the interests of justice, 

“to continue these criminal prose- 
cutions. 


DEBI DATT TEWARI v. KING- 
EMPEROR (THROUGH) RUDRA 
DATT BHATT F oe 


r 








Section 422— 
Notice under, given to appellant in 
jail—Right toappear in person, if 
desired. 


Where the stage has been 
reached of an appellant in jail 
beigg given notice under section 
422 of the Code of Criminal 
Procedure, he is entitled, if he 
so desires, to appear in person, if 
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—(contd.), 


he is not represented by a 
pleader. 
LAL BAHADUR v. EMPEROR 


Set 0n 435-- 
High Court's power under, to set 
aside Magtstrate's order rejecting 
application for copies of record. 

See Criminal Procedure Code, 
section 165, sub-section (5) ee 

—— Section 998 — 
Report to High Court, under— 
Representation by Police to District 
Magistrate—Not a part of judicial 
proceedings. 


See General Rules (Criminal), 
Chapter 2 (10), r.6.. fe 





—_— — Section 439— 
Power sof High Court to change in 
reviston a finding of acquittal into 
one of conviction. 


In revision the High Court has 
no jurisdiction to convert a find- 
ing of acquittal into one of con- 
viction. Where the accused was 
charged under section 302 of the 
Indian Penal Code with murder 
bug was convicted under section 
304 of the Code only, held, by 
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76 


the Privy Council, thatit amount- , 


ed to an acquittal on the charge 
under section 302 and the High 
Court acted without jurisdiction 
in converting the finding of ac- 
quittal on the charge of murder 
into one of conviction and in 
sentencing the accused to death. 


KISHAN SINGH v. THE KING- 
EMPEROR wo ge ; 


—  — Section 476— 
Provisions of—Prosecutton under 
section 195 (1) (c)— When bad in 
law. 


Under section 476 of the 
Criminal Procedure Code no per- 
son can be prosecuted unless an 
inquiry is made by the civil court 
or, if an inquiry is ordered by 
the police, on arrival of the 
police papers, the civil court re 
cords a finding against each in- 
dividual person, if there are more 
than one, that it is necessary in 
the interests of justicethat in- 
quiry should be made into a 
particular offence with respect to 
tþat person by a Magistrate. 


Section 195 (1) (c) refers*only 
to an offence alleged to have been 
committed by a party to any 
proceeding. Where several per- 
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—(contd.) 


sons were prosecuted for being 
accomplices in a forgery commit- 
ted by one individual against 
whom alone acomplaint was made 
under section 195 (1) (c), held, 
that section 195 had no applica- 
tion and the Court ought to have 
obeyed the directions of law con- 
tained in section 476. 


SHABBIR HASAN v. EMPEROR 


Section 497 
—Bail—Questions to be taken into 
consideration in granting applica- 
tion for. 














However serious an offence may 
be, if it is bailable and there is 
no reason, such as the likelihood 
of the applicant absconding if 
released on bail, the seriousness 
-of the offence alone would not 
justify a court in refusing bail to 
which a convicted person is enti- 
tled under the law. 


ABDUL HABIB 
EMPEROR .. 


KHAN v. 








ne Section 526, 
clause (8)—A pplication made under 
—LEffect of—Court's power to pass 
emergent orders under section 117, 
clause (3). 


In proceedings under section 
107 of the Criminal Procedure 


Code an application was presented ` 


under section 526, clause (8) of 
the Criminal Procedure Code but 
the Magistrate on the same date, 
passed an order under Section 117, 
clause (3) directing some of the 
persons proceeded against to 
execute personal bonds with sure- 
ties. Æeld that where an applica- 
tion under section 526, clause (8) 
is presented, itis the duty of the 
court to stay all judicial proceed- 
ings, but the jurisdiction of the 
court does not cease in the sense 
that the court cannot pass an 
emergent order which the law 
authorises it to pass. 


BAQRIDI v. EMPEROR we 


-__o Section 526, 
clause (8)—Application for post- 
ponement with a view to move trans- 
fer applicatron— Rejection of, by 
Magistrate—Dtsobedience of manda- 
tory provistons—Ground for trans- 


fer. 


The hearing of a case must be 
transferred from the court of a 
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—(contd,) ' 


Magistrate who appears to dis- 
obey a statutory mandate. 


Where after an application for 
transfer was dismissed by the 
District Magistrate on 2oth Apiil, 
1928, a subsequent application was 
made on 23rd April for postpone- 
ment in order to move the High 
Court for transfer and the Deputy 
Magistrate refused this applica- 
tion, želd, that the Deputy Magis- 
trate’s refusal amounted to a 
flagrant disobedience of clause (8) 
of. section 526 of the Code and 
therefore the applicant was enti- 
tled to obtain a transfer of his 
case from this Magistrate. 


WALIDAD KHAN v. 
EMPEROR through SUKHA 


Section 537— 
Irregularity in criminal trial— 
When curable under—Counsel’s con- 
sent—Effect of. 


Where there are strictly speak- 
ing two cases for riot, which are 
practically one controversy and 
the Magistrate, who tries both, 
waves the repetition of the evi- 
dence required to enable the point 
to be decided in the second case 
owing to the fact that its reception 
would be merely a formal repeti- 
tion of evidence already given and 
heard and also decided by, the 
same tribunal in the former case, 
the evidence in both cases being 
directed to the same issues of fact, 
and if the parties, for their own 
convenience, consent to treat the 
evidence in the former casé as 
though it had been repeated in 
the latter case, Ae/d, that such 
evidence 1s by implication and for 
all practical purposes brought on 
the record of the secomd case 
although not actually recorded 
and that this mode of trial, though 
irregular, does not prejudice the 
accused in their defence and under 
such circumstances a re-trial is 
not necessary by reason of such 
irregularity. 


No serious defect in the mode 
of conducting a criminal! trial can 
be justified or cured by the con- 
sent of the advocate of the ac- 
cused, but the consent of the 
counsel to such procedure as was 
adopted in the foregoing case is 
an important element to take into 
account in considering the equally 


KING- 


PAGE 


1321 





1430 INDEX TALL. J.R. 
Criminal Procedure Code PAGE Damages—(coxcld.) PAGE 
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important question whether there 
has been any prejudice. 


SUKHAIL AHIR v. EMPEROR .. 


Criminal trespass—/Vhat does 
not amount to 


See Penal Code, section 452 .. 


Criminal Tribes Act, Section 
23— Applicability of—Third convic- 
tion under the Penal Code. 


Where a registered member of 
the criminal tribe was charged 
with an offence under section 457 
of the Penal Code and it was 
found that he had previously been 
convicted twice, once under sec- 
tion 457 and sentenced to fifteen 
stripes and again under section 
456 read with section 75 of the 


176 


855 


Penal Code and sentenced to 18.. 


months’ rigorous imprisonment, 
held, that section 23 of the Crimi 

nal Tribes Act was applicable and- 
that the present conviction was a 
third conviction and not merely a 
second conviction, even ‘though 
the accused was not given an 
enhanced punishment under this 
section on the last occasion. 


Section 23 does not lay down 
any substantive offence and itis 
therefore inaccurate to speak of a 
conviction under that section. 
only requires that the member of 
a criminal tribe should have been 
previously convicted of any of the 
offences in the Penal Code speci- 
fied in Schedule 1 of the Act and 
should be again convicted of the 
same or of any other such offence. 


HARJAN v. EMPEROR .. 


Custom — Communal — Raidas 
Chamars— Remarriage %of widow— 
Whether son born tothe woman to 
her first husband can inherit pro 
perty of his step-father—Custom not 
proved. 


See Civil Procedure Code, 
Order 41, rules 20 and 33 ia 
Remarriage of widow a 





Wajib ul-arz—Pro- 
perly in hands of sole owner, effect 
of. 
See Pre-emption .. 
Damages—A ction 
matntarnable— Works 


when 


for, 


owing to negligence. 
See Canal and Drainage Act 


of public . 
Mtility—Injury to private property : 


It. 


727 











Measure of—Breach 
of contract. 

See’Contract Act, section 78 .. 
Surt for, for breach 
of contract-—When not maintainable, 

See Contract Act, sections 52 
and 65 ia a 
Suit for—Contract 
evidenced by registered document— 
Signed by one party but accepted by 
the other. 

See Limitation Act, Article 116 
Sutt for—Method 








soe 

















for assessment. a 

See Fatal Accidents Act EN 
of 1855) .. 

—_—__—— When 
claimed. ` 

See Contract Act, section 39 .. 


‘cannot be 


Defamation—Jmputation that a 
person was outcasted, 


See Penal Code, section 499 .. 


Defamatory statements—Cor- 


garned in petition to Magistrate—" 


When absolutely privileged and 


when not. 
See Penal Code, section 499 .. 


Detention— What does not 
amount to—Married woman living 
with a man of her own free will. 


See Penal Code, section 498 .. 


Dhar Dhura—Custom of, when 
not applicable—Complete abandon- 
ment of old channel by river—Effect 
of. g 


Where for 22' years the size of 
two villages on either bank of a 
river kepton increasing and de- 
creasing owing. to the unstable 
character of the course of the 
river during the rainy seasons but 
in the year 1922 the river com- 
pletely abandoned the old channel 
making a new one with the result 
that a very largearea was added 
to the village belonging to the 
defendant, e/d, that inspite of 
the existence of the custom of 
‘Dhar Dhura’, it did not apply as 
there was no evidence that such 
an event ever before happened 
as the complete abandonment of 
the old channel and the making of 
a new one by the river. 


KUNJ BEHARI LAL v. KUN- 
WAR:JAI MAE SINGH .. ee 
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Divorce—Hustand’s  petition— 
Wife charged with committing 
adultery—Admission by husband of 
having contracted venereal disease 
during married life—Discretronary 
bar—Principles governing exercise 
of discretion vested in matrimonial 
court, 


In the exercise of every dis- 
cretion vested in the Matrimonial 
Court, it must have regard not 
only to the rights and liabilities 
of the matrimonial person wrong- 
ed and of the wrong-doer respec- 
tively znter se, but also _to the 
interests of society and public 
morality, and the court should, 
therefore, endeavour to promote 
virtue and morality and to dis- 
courage vice and immorality while 
exercising its discretion. It ought 
not to lay down rules limiting or 
restricting that discretion. 


It is obligatory upon the court 
carefully to consider all the cir- 
cumstances of the married life 
and, in particular, the circum- 
stances relating to the petitioner's 
adultery. 


The parties were Indian Chris-. .. 


tians possessing rather loose habits 
and the wife’s misconduct before 
marriage was fairly known in the 
community including the husband. 
They had a child born to them 
after marriage and the wife’s 
letters to her husband breathed 
affection and showed a natural 
desire to retain her husband’s 
affection and to have children by 
him and resented the separate life 
which they were then leading. 
There was not a scrap of evidence 
from which adultery could be in- 
ferred except the fact that the wife 
and co-respondent did at one time, 
during the husband’s separation, 
occupy the same house in- which 
the mother of the wife and others 
belonging to this family lived to- 
gether. It was admitted by the 
hosband that he had contracted 
syphilis during his married life. 
Held, that the finding of adultery 
by the lower court against the 


wife and co-respondent could not_ 


be confirmed, that the wife was 
entitled to- finding of ‘‘ not 
guilty” on this issue, and that on 
this ground alone the hushand’s 
petition for divorce must be dis- 


INDEX ` 


Divorce—(concld.) 
missed. 
JAMES PETER SHERRING v. 


SHAHZADI SHERRING JACKSON 
AND IBRAHIM PETER és 


Doctrine of part-performance— 
Cannot override positive rules of 
Law of Transfer of Property Act. 

See Evidence Act, section gI.. 


Estoppel—From denying testa- 
tors right to make the will —Posses- 
sion taken under will, 

See Will ars oe 


Rule of, against a ten- 
ant— Scope and limitations of. 








See Evidence Act, section 116.. 
Rule of, operation of— 
Subsequent surt for declaration that 
adoption invalid.. 

See Hindu Law te oe 


Evidence Act (J of 1872), sec- 
tion =gi—Judgment determining 
question of adoption—Whether a 
judgmentin rem. 








In a suit by the nephew for the 
avoidance of a sale-deed transfer- 
ring certain” house property be- 
longing to a Hindu joint family 
by the uncle on the allegation 
that the uncle was not competent 
during the minority of the plaintiff 
to make the transfer, the defence 
set up was that the father of the 
plaintiff had been given in adop- 
tion outside the family and the 
plaintiff had consequently lost all 
claim to the property in his natural 
family. The concurrent finding 
of the two courts was that the 
adoption was valid and was proved. 
In a previous judgment in a suit 
between the father of the plaintiff 
and the adoptive father it had 
however been held that rfo adop- 
tion had taken place. 


Held, that no judgment, except 
that passed by a`court in the exer- 


alty or insolvency jurisdiction, 
upon any matters indicated in 
section 41 of the Evidence Act can 
have the effect of a judgment zz 
rem and it would not be binding 
upon strangers, f. ¢., persons who 
were neither parties nor privies 
to the suit. Ae/d, further, that 
there was nothing to preclude the 
trial court from going into the 
merits of the question of fact 
raised in the suit, namely, whether 
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cise of probate, matrimonial, admir-" 








sible in evidence under section 49 
of the Registration Act for want 
of registration. If the petition 
was for puiposes of information 
only, it can only be used as a 
piece of evidence and could not 
be a document‘of title. , 


Doctrine of part performance 
cannot overri@e the positive rules 
of law embodied in the Transfer 
of Property Act. 


Where it has been found that 
there is no legally binding oral 
family arrangement, or that the 
arrangement, though reduced to 
writing with the intention that the 
document should be the document 
of title, cannot be proved for want 
of registration, and where no 


question of estoppel arises, the. 


mere facts that mutation has taken 
place and that possession has been 
tf#ken, cannot remedy, by virtue of 
what is known to English law as 
the doctrine of ‘‘part perform- 




















against a tenant—Scope and limita- 
tions of. 


Under a will executed by GSD, 
ZD was only given a life-interest 
and on her death the property 
was to go to one PB but HD 
disposed of the property to the 
plaintiff bya will. In plaintiff’s 
suit for ejectment the lower 
appellate court thought that as 
the defendants’ father occupied 
the house in suit as a tenant on 
behalf of the plaintiff's pre- 
decessors-in-interest, they (de- 
fendants) could not deny the 
tight or title of the plaintiff in 
respect of the said house. Held, 
that section 116, which lays down 
the rule of estoppel against a 
tenant, only provides that he 
cannot be permitted to deny that 
the landlord at the beginning of 
the tenancy had a title to the 
property. Therefore the defend- 
ants were not precluded from 
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A binding family arrangement be entitled to a decree. 
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contract but where the terms of : Section 92, 
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within the meaning of section 91 sideyation”—Right to establish. 
of the Evidence Act, no evidence Proviso 1 of section 92 of the 
in proof thereof is admissible Evidence Act permits a party to a 
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question whether a petition in establish among other matters, 
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showing that when AD died the 
property devolved not on the pre- 
sent plaintiff but on PZ. 


MADAN LAL v. GUR DASSI .. 


Section 145— 
Previous statements, use of, for 
contiadicting witness. 


See Civil Procedure 
section 9 ^.. on - 


Sections - 145 
and 155 (3)—Investigating officers 
—Cross-examtination of Criminal 
Procedure Code (Act V of 1898 as 
amended in 1923), section 162— 
Police Diaries, statements recorded 
in. 





Code, 








The language of section 155, 
clause (3) of the Evidence Act 
is, prima facie, wide enough to 
permit of investigating officers 
being asked whether a certain 
witness did or did not make a 
particular statement to them. But 
where the statement has been 
recorded into writing, it is un- 
desirable to permit the putting 
of such questions. The written 
record made by the police offices 
is the only proper and right thing 
to prove to discredit the witness. 
If the written record (police diary) 
be used, the provisions of sec- 
tion 145 of the Evidence Act 
and section 162 of the Criminal 
Procedure Code are to be borne 
in mind. 

The right procedure when a 
prosecution witness is contradict- 
ing himself, is to ask the Judge 
to Jook into the diary and decide 
whether the accused person should 
have a copy of the statement. 
If such copy be granted, the 
witness’ attention must be called 
to the same before the in- 
vestigating officer is called to 
prove the record made by him. 


KASHI RAM v. EMPEROR a 





Sections 153 
155, 157—Construction of—Evt- 
dence to contradict witness, when 
inadmissible—Attempt to bribe wit- 
ness—Blameworthy. 


Plaintiffs sued to recover from 
the defendants as insurers a large 
sum of money, the value of a 
parcel of diamonds alleged to 
have been lost or stolen during 
its insured transit by registered 
post from Rangoon to Bassein, 
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The defendants denied that the 
parcel contained any diamonds 
and alleged a fraudulent cons- 
piracy on the part of the plaint- 
iffs. The plaintiffs examined a 
witness Æ in support of their 
case. _M denied in cross-examina- 
tion that (1) he stated to one 
B that he would for Rs. 50,000 
make a full confession and a 
statement before a Magistrate that 
the defendants’ charge of fraud 
was true, (2) he made a similar 
offer to the defendants’ manager, 
(3) in the course of a police 
enquiry he had attempted to 
bribe the butler of the District 
Magistrate, and (4) in conversa- 
tion with one Z he had stated 
that the whole case of the plaint- 
iffs was a swindle. Evidence was 
led by the defendants to con- 
tradict all these denials. eld, 
that sections 153 and 155 of the 
Indian Evidence Act must be 
construed strictly, and the evi- 
dence of the butler and Z to 
contradict the witness on points 
(3) and (4) was inadmissible, but 
evidence of B and the manager 
on points (1) and (2) was rightly 
admitted. Æeld, further, that the 
letter written by Z to his official 
superior in connection with the 
above matter was improperly ad- 
mitted in evidence, and section 
157 did not apply. Any attempt 
to tamper with witnesses is to be 
severely condemned, and in this 
respect both the briber and the 
bribed, and people who negotiate 
with that object are equally 
blameworthy. 

BHOGILAL BHIKACHAND v. 
THE ROYAL INSURANCE COM- 
PANY, LIMITED 





— —e Section 159— 
Refreshing witness’ menor y--Con- 
tempokaneous documents. 


See Specific performance is 


Excise Act, section 60—Pre- 
sumption under—When arises. 


See U. P. Excise Act, section 


71 





_ Section 71— 
Applicability of—Discovery of co 
caine in house owned by accused 
but occupied by several persons— 
Possesston—Proper sentence—Seg- 
tron 60, presumption under. 


Where the accused presumed 
to be the ‘owner of the house 


1433 


PAGE 


414 


1434 





Excise Act—(concld.) 
occupied by several persons, was 


imprisoned merely on the ground ` 


that he was unable to account 
satisfactorily for the cocaine 
found inside the house, eld, 
that the sentence of imprison- 
mènt was illegal and that the 
accused could only be punished 
with fine as laid down in the 
proviso to section 71. 

In every prosecution under sec- 
tion 60 it shall be presumed, 
until the contrary is proved, that 
the accused has committed an 
offence punishable under that 
section in respect of any excis- 
able article for the possession of 
which he is unable to account 
satisfactorily. 

ABDUL RAHMAN v. EMPEROR 


Family arrangement — What 
does not constitute. 
See Will se . 


Fatal Accidents Act (XII of 
1855)—Suzt for damages under— 
Method for assessment of damages. 


Any damages given to a plaint- 
iff by reason of loss must take 
into account any pecuniary advan- 
tage obtained by the plaintiff by 
reason of the death. 

Where the defendant was con- 
victed uńder section 304 and 
fined Rs. 1,000 for having caused 
the death of plaintiff’s husband 
whose sole source of income was 
the cultivation of an occupancy 
holding by his own personal 
labour, and after ‘the fine had 
been realized and paid over to 
the plaintiff, the latter brought 
asuit for damages and obtained 
adecree for a further sum of 
Rs. 1,500, 4e/d, that in estimating 
damages the fine already realized 
should be taken ifito account as 
well as the duration of the 
capacity of the deceased to supply 
the labour for the occupancy 
holding. 

NATHU RAM v. CHAND KUAR 

„Formal defect— What amounts 
to. 

See Civil Procedure Code, 
Order 23, rule x aie T oe 

General Clauses Act of 1904, 


section 6—Appeal—Not matter of | 


procedure—Right of appeal not 
taken &way by amending statute 
unless clearly retrospective. 


An appeal is a mere continu- 
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General Clauses Act of 1904 
—(concld.) 


ance of the original proceeding 
initiated by the filing of the 
plaint and the right to continue 
that proceeding by way of an 
appeal cannot be affected by a 
new Act unless it expressly so 
provides. Right of appeal is a 
substantive right and not a matter 
of procedure. 

Under the Agra Tenancy Act 
of r90I an appeal was provided 
from the decision of an Assistant 
Collector to the District Judge 
in certain class of cases. This 
right of appeal was taken away 
by the new Tenancy Act of 1926. 
Held, that a suit which was in- 
stituted before the coming into 
force of the new Act but was 
decided after it had come into 
Operation, was nevertheless in 
the matter of appeals governed 
by the old Act. 


RAMA SINGHA v. 
DAYAL 


General Rules (Criminal), Chag- 
ter 2 (10), rule 6—Regutrements 
of—CAminal Procedure Code, sec- 
tron 438—Report tothe High Court, 
under—Representation by Polce to 
District Magistrate—Not a part 
of judicial proceedings or basis for 
report, 

The sections of the Code of 
Criminal Procedure do not con- 
template that a representation 
made by the police to the Dis- 
trict Magistrate in the form of 
an official letter should be taken 
into consideration by the High 
Couit as embodying the grounds 
for setting aside an order passed 
by a criminal court. 

Under rule 6 of Chapter 2 (10) 
of the General Rules (Criminal) 
a report to the High Court should 
indicate the portion of the finding 
recommended for revision, state 
the grounds upon which that 
finding is to be reversed and 
should contain an analysis of the 
proceedings. 

EMPEROR v. BRAHMADIN .. 


Gift—By husband to wife— 
Heritable but not alienable interest 
unless expressly or impliedly pro- 
vided for—Liable to defeasance on 
the Rappening of a certain event— 
Condition subsequent vord—Pribr 
interest unaffected. 


See Hindu Law 
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Gift—(contd.) PAGE Gift—(coneld.) PAGE 





Donee occupying fiduciary 
position — Undue influence — Pre- 
sumption of—How rebuttable—In- , 
dependent legal advtce—Whether 
necessary. 


Where the relations between 
the donor and the donee have, 
at or shortly before the execution 
of the gift, been such as to raise 
a presumption that thé donee 
had influence over the donor, 
the court would set aside the- 
voluntary gift unless it is proved 
that,,in fact, the gift was the 
spontaneous act of the donor 
acting under circumstances which 
enabled him to exercise an in- 
dependent will and which justifies 
the court in holding that the 
gift was the result of a free 
exercise of the donor's will. This 
may be proved by establishing’ 
that the gift was made after the 
nature and effect of the transac- 
tion have been fully explained to 
the donor by some independent 
and qualified person so com- 
pletely as to satisfy the court 
that the donor was acting im 
dependently of any influence from 
the donee and with the full 
appreciation of what he was 
doing. Independent advice from 
a lawyeris not essential, but if 
independent legal advice is relied 
upon in support of the gift, it 
must have been given with a 
knowledge of all relevant cir- 
cumstances and must be such as 
a competent and honest adviser 
would give if acting solely in the 
interests of the donor. 


Where a woman advanced in 
age and illiterate made a gift in 
favour of her nephew by marriage 
who was living with her and to 
whom she had completely left the 
management of her affairs, 4e/d, 
that the presumption arose that 
the gift had been procured by 
undue influence and that pre- 
sumption was not rebutted by 
proof of advice having been 
given to the woman by a lawyer 
who was not fully aware of the 
fact that the gift comprised the 
entire property of the donor. 


INCHE NORIAH J:nte MOHAM-e 
MED TAHIR v. SHAIK ALLIE 
bin OMAR bin ABDULIAH BAHA- 
SHUAN ..' i 


` 


e.. 1384 





of immovable property— 
Can donor revoke the gift before 
document is registered. 


See Transfer of Property Act 
section 123 ^ we . 


Grant—Of land revenue—Occu- 
ancy rights acguired by virtue of 
that grant—Resumption of grant— 
Consequences of. 


On the resumption of a grant 
by-the grantor all the rights and 
benefits secured by the grantee by 
virtue of the grant are resumable 
along with the grant. Accordingly 
on the resumption of a ‘ Saran- 
jam’? grant of revenue, the 
Government become entitled to 
resume not only the land revenue 
but also all lands appropriated by 
the grantee to his own use and he 
is not competent to create in his 
own favour occupancy rights in 
lands unoccupied at the time the 
grant was made, or held by others 
then but forfeited on one ground 
or another during the subsistence 
of the grant. It is not possible 
that though the charge might come 
to an end the possession taken 
under and by virtue of that charge 
should still continue and that the 
incident should survive the grant. 

THE SECRETARY OF STATE 
FOR INDIA v. GIRJABAI 

Guardians and Wards Act 
(VIII of 1890)—Jant Hindu 
family—A pplication by manager for 
appointment as guardian. 

See Letters Patent of the Alla- 
habad High Court, Cl, 12 ve 





: — Sections 33 
and 43— Provisions of, applicability 
of—Guarđian seeking permission to 
file sust—Order dismissing appli- 
cation—Not appealdble—Suit may 
be filed at guradian's own riskh— 
Not entstled to indemnity provided 
for by sub-section 3 of section 33. 


In order to settle a dispute be- 
tween the applicant and her bro- 
thers regarding division of pro- 
perty left by their father, the 
uncle of the applicant, acting as 
her guardian and with the consent 
of the District Judge, entered in- 
to arbitration proceedings 


made a rule of.the court. Sup- 
sequently one QZ who was married 
to the- applicant and was also 


and _ 
obtained an award which was - 
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Guardians and Wards Act 
(VIII of 1890)—(conc/d.) 


appointed her lawful guardian, 
applied for the Court’s permission 
to file a suit on behalf of his wife 
for the setting aside of the award 
and decree. This application was 
uftimately dismissed by an order 
of the District Judge on the 
ground of wale fides. Held, that 
the order was not one under sec- 
tion 43 of the Guardians and 
Wards Act and was not appealable. 
it was passed apparently in a pro- 
ceeding under section 33 and it 


PAGE 


would not prevent the guardian > 


from bringing the suit, if he is so 
advised, but in doing so, he acts 
at his own risk and will not be 
entitled to the indemnity conferr- 
ed upon guardians acting with the 
advice of the court, under sub- 
section 3 of section 33. 


TASKIN FATMA v. MOHAM- 
MAD MUNIM BAKSH i 


Habeas corpus—Aight to apply 
for—Judges of same Court—A ppli- 
cation entertatnable. 


Under the common law of Eng- 
land it is a right of any im- 
prisoned person to apply succes- 
sively to every Judge competent 
to issue a writ of kabeas corpus 
and such Judge must determine 
such an application upon its me- 
rits unfettered by the decision of 
any other tribunal of co-ordinate 
jurisdiction even if the grounds 
are exactly the Same and even 
though the Judges may be the 
members of the same Court. 


ESHUGBAYI ELEKO v. THE 
OFFICER ADMINISTERING THE 
GOVERNMENT OF NIGERIA .. 


High Court Rules, ChaptereV, v. 
5 and Chapter VI, r. 8—Appeal— 
Dismissed for defanlt—Restoration 
— When cannot be allowed—Lit:gant 
and counsel—Duttes of. 


If a litigant chooses to engage 
only one counsel in a first appeal, 
who has plenty of other work to, 
look after, and does not choose 
to pay his colleague, whom also 
he had engaged at first, he takes 
the risk. If the case can no 
longer be passed over and his 
sole counsel is not in a position 
to come, the litigant has himself 
to thank for if the appeal is dis- 
missed for default. Similarly, if 
a brief-holder is engaged to ap- 


290 


1169 


High Court Rules, Chapter V PAGE 


—(concld.) 


pear in acase, he ought to take 
care to see that the case does not 
go out for default, and he ought 
to give intimation to the Reader 
so that he may be called. 


HARNANDAN LAL v., SHYAM 
LAL ee a ve 


Hindu Law—Adoption—Autho- 
rity to adopt ‘given by a member of 
a joint Hindu family, to his wife 
—Vald. i 


An authority to adopt may be 
validly given by a member of a 
Aılakshara joint Hindu family to 
his wife, and the boy adopted by 
the widow in persuance of such 
an authority takes the share of 
his adoptive father in the joint 
family. 

HIRA LAL v. PIAREY LAL 


Adoption —Natural 
brother cannot succeed to adopted 
son's estate in the adoptive family. 


See Oudh. Estates Act, section 
22 (5) as amended by section 14 
of Act III of r910 .. i 


= ee A doption— Valzdi- 
ty of—Subsequent sutt for declara- 
tron that adoption invalid—Estop- 
pel, rule of, operation of—Limuta- 
tron Act, Article 118—A pplication 
of-—Female's right .to give away a 
son in adoption in Dattaka form— 
“ Rishtedar Khandani ”, meaning 
of. 


Shortly before his death, one 
RSD executed a will making his 
junior wife, (Æ), absolute owner 
of his entire property with plenary 
powers of transfer and authoriz- 
ing her “to adopt when she 
wished any boy.” He also fixed 
certain allowances for his mother, 
BK, and his senior wife Z. For 
days later RSD modified the 
original will by adding a clause to 
it “prohibiting the adoption by 
K of any son belonging to the 
family of her father or the other 
two ladies,” directing that ‘‘in 
making the choice preference must 
be given to the son of the testa- 
tors own brother J” and depriv- 
ing X of-‘ the power to make a 
gift’? but ‘“‘authorizing her, in 
case of necessity, to sell or mort- 
gagè only a portion of the prp- 
perty”. In 1912 X requested / to 
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Hindu Law—(condd. ) 


refused. On 8th August, 1918 X, 
by adeed of adoption, adopted 
defendant-appellant—the only 
issue of X’s brother’s daughter, 
C, who was married to one RX. 
It was established that a 1epresen- 
tation was made by 4, that the 
said representation was believed 
by C and that acting upon that 
belief she gave her son in adop- 
tion to X. On 28th May, 1924 
sued for a declaration that the 
defendant was not her adopted 
son and that his adoption was in- 
valid. 


Held: 


(1) that a power to adopt, where 
it’ happens to be a special as dis- 
tinguished from a general power, 
has to be strictly constiued and 
no limitation should be :mported 
into the document, independently 
of what would flow from the plain 
etymological meaning of the docu- 
ment itself. The adoption of 
the defendant was therefore clear- 
ly outside the prohibition imposed 
by the testator and was therefore 
valid in law ; 


(2) that the specific article 
applicable to this suit is Article 
118 and as the suit was instituted 
within 6 years of the date of 
adoption, it is clearly within time, 


(3) that all the incidents of 
estoppel are present in this case 
and that & is precluded from chal- 
lenging the adoption of the defend- 
ant. Evidence that adoption has 
been acted on fora large number 
of years is not anecessary ingre- 
dient for its validity. The deter- 
mining element is not the motive 
or the state of the knowledge of 
the party estopped but the fact of 
his representation or conduct as 

-having induced another to act on 
the faith of such representation 
or conduct; ` 


{4) that in the absence of an 
express prohibition of her hus- 
band, C was competent under the 
Hindu Law to give away her son 
(defendant) in the dattaka form. 
The injunction of the Skhashtras 
against the adoption of an only 
son is only commendatoi1y and 
not mandatory. 


DHARAM PRAKASH v. KALA- 
WATI DEVI 7 5 
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Hindu Law—(contd.) 





Alenation by wr 
dow— Managing member consents to 
and acqguiesces in the mortgage— 
Son not bon at the time when 
mortgage was executeda— Attestation, 
wher operates as estoppel. 


A Hindu died, leaving two 
widows, two sons by the first 
widow and two daughters by the 
second, An agreement was execut- 
ed by the widows and the sons 
for settlement of mutual disputes 
and to make airangements fo: 
maintenance, in virtue of which 
each party was allotted one-fourth 
share of the estate. The second 
widow mortgaged a part of the 
one-fourth share allotted to her, 
and the attestor, who was the 
managing member of the family, 
consented to and acquiesced in 
the execution of the mortgage by 
the widow of part of the family 
property in her possession, and 
took an active part in the con- 
sultations which resulted in the 
mortgage and after the execution 
of the mortgage entered into an 
agreement with mortgagee where- 
by in effect he obtained an option 
to have the mortgage transfeired 
to him. 


A son was born to the manag- 
ing member subsequent to the 
mortgage, who sued to set aside 
the alienation by the widow. 
Held, that the attestor not only 
witnessed the execution of the 
mortgage but also he, in his capa- 
city of managing member of the 
joint family, consented to and 
acquiesced in the mortgage being 
given, and therefore, could not 
be allowed to Question its validity. 
A son born to him subgequent to 
the mortgage is not entitled to 
contest the validity of the mort- 
gage for at the time it was execut- 
ed the son had no inteiest in 
the family property. 


Attestation of a deed by itself 
estops a man fiom denying no- 
thing whatever except that he 
witnessed the execution of the 
deed, and by itself it does not 
show that he consented to ‘the 
transaction which the document 
effects. 


BHAGWAN SINGH v. UJAGAR— 
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Hindu Law—(contd.) 
— Cowidows—A lien- 
ution by one— Whether binding on 
the: other. 





Co-widows succeed as joint ten- 
ants with right of survivorship. 
Each can deal as she pleases with 
her own life-interest but she can- 
not alienate any part of the 
corpus of the estate by gift or 
will so as to prejudice the rights 
of the survivor or a future rever- 
sioner. If they act together, they 
can burden the reversion with 
any debts contracted owing to 
legal necessity but one of them 
acting without the authority or 
consent of the other cannot pre 


_ judice the rights of survivorship 


by burdening or alienating any 
part of the estate even for neces- 
sity. 


Query.— Whether an alienation 
by a widow for necessary purpos- 
es, when the concurrence of the 
co-widow has been asked for and 
unreasonably refused, is valid. 


GAURI NATH KAKAJI v. GAYA 
KUAR bi bu 





So Co-widows—Se- 
paration— Alienation for legal neces- 
sity by one widow—Binding on 
reversioner— Other co-widow's par- 
ticipation in alienation not neces- 
sary. 


Where two co-widows separate 
for conveniently enjoying the 
estate left by the husband, 4e/d, 
that an alienation made under 
legal necessity by one’ widow was 
valid and binding on the rever- 
sioner though the co-widow had 
not joined in the alienation. 


JAI NARAIN SINGH z.°MUNNA 
LAL oie oe a 


e 
Deed 
by husband in favour of Mms wife 
—WNature of estate, whether absolute 
or limited—Ambiguous language, 
rule of construction, 


If the language of a deed of 
gift executed by a Hindu is so 
clear as to leave no doubt in 
the mind of the Court, it must 
take effect according to its tenor, 
but if there is an ambiguity in 
the language which is used, then 
for purposes of construction 
c8urts are entitled to take into 
consideration the notions and 
wishes of Hindus with respect 
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Hindu Law—/( contd.) 
to the devolution of their pro- 
perty. 

The deed of gift, in question, 
executed by the donor in favour 
of his wife recited that the wife 
had served her husband well 
and that by reason of her good 
conduct the donor had of his 
own accord and free will made a 
gift of the property. It was fur- 
ther recited in the deed that the 
wife had been put into proprie- 
tory possession of the gifted pio- 
perty and she was authorised to 


get mutation of names effected- 


in her favour, but the deed 
wound up by a declaration des- 
cribing the position of the wife 
with regard to the property that 
the lady may *‘ enjoy profit or 
sustain loss in connection with 
the property specified in the 
deed” (malik milkiat nafa nug 
san jaedad muffasila zail ka howe). 
The Subordinate Judge interpret- 
ed these words as meaning that 
the intention of the donor was 
to put the usufruct of the pro- 
petty at his wife’s disposal. 
Held, that the language employed 
in the deed was: ambiguous, that 
the trial court had correctly in- 
terpreted the deed which con- 
ferred only a limited estate on 
the wife not efuring beyond her 
life-time, 

RADHA KISHUN v, SITA RAM 
UPADHYA... . 


Father's debt-—Aris- 
ing out of criminal transactson— 
Not binding on son—Cruil liabslity 
subsequently becoming criminal— 
When sons bound to meet to the 
extent of family property. 











The managing committee of a 
School brought a suit against 
the sons of the Secretary of the 
committee for the recovery of 
certain sums of money alleged to 
have been spent in ‘connection 
with some additions and altera- 
tions to the School building. 
No allegation was made against 
the sons personally but the prayer 
in the suit was that they should 
be made to pay the sum claimed 


or whatever may be found due,- 


{rom the property left by the 
deceased Secretary and also out 
of the joint family property in 
their hands. The plaint did not 
contain any allegation as to cri- 
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minal misappropriation or breach 
of trast and the notice issued to 
the sons was to the effect that 
the Secretary ‘‘ committed breach 
of trust of sums' of money as 
detailed,’ but did not suggest 
that there had been a criminal 
breach of trust. The sons’ de- 
fence was based on two alterna- 
tive and inconsistent theories : 
(1) that the Secretary had satis- 
factorily accounted for the whole 
sum for which he was responsible 
and (2) that he had committed 
, criminal breach of.trust, or crimi- 
nal misappropriation or some 
crime and that the sons could not 
be made liable for a debt that 
was tainted with immorality. 

The trial court came to the 
conclusion that there was not 
sufficient evidence to prove a 
charge of criminal breach of trust, 
but found that the Secretary’s 
accounts were untrustworthy and 
there was a balance of money due 
by the Secretary to the committee 
which he was bound to account 
for. Holding the sons liable to 
discharge it, he gave a decree for 
this amount representing balance 
which the Secretary had not 
accounted for. 


In appeal, Ae/d, that it was not 
proved from the evidence on the 
record that' the action of the 
Secretary in drawing money was 
" infected with criminality’? from 
the very beginning, and by first 
acting in good faith and later 
on, after getting into difficulties 
dishonestly drawing on the ordin- 
ary School accounts he may or 
may not have been guilty of some 
criminal offence. eld, further 
that the father (Secretary) having 
realised the money under colour 
of the authority given him by the 
committee and admitted his res- 
ponsibility to account for it, the 
sons’ liability in respect of such 
civil obligation acknowledged by 
the father remained unaffected 
by any subsequent criminality 
attaching to the transaction. 


If the liability arises directly 
from a criminal act, f.e., an act 
for which the father may or may 
not have been successfully pro- 
secuted, but which the evidence 
on the record is sufficient to 
prove to have been criminal, the 
son is not bound. If there is a 


civil liability and subsequently 
the transaction becomes a crimi- 
nal one, the son is bound to 
meet the civil liability to the 
extent of the family property and 
the son's obligation to discharge 
the civil liability is in no way 
altered by the subsequent crime. 


Where it is possible to sepa- 
rate the civil liability from a 
criminal action, the civil liability 
itself is not so infected. 








TOSHANPAL SINGH v. DIS- 
TRICT JUDGE OF AGRA ee 
—— Gift by husband 


to wife—Heritable but not alienable 
interest unless expressly or implied- 
ly provided for—Liable to defeasance 
on the happening of a certain event 
—Condition subsequent void—Pritor 
interest unaffected—Question of 
maternity of a certain individual— 
Mother's refusal to undergo medical 
examination—Inferences from— 
Procedure to be adopted by Court in 
directing medical examination. 


A Hindu father J, being dis- 
pleased with his only son B and 
intending to disinherit him, gifted 
his self-acquired property to his 
junior wife making her his repre- 
sentative on condition that in 
the event of the birth of ason to 
B and on the said grandson’s 
attaining majority the donee would 


$ deliver possession of the gifted 


property to the grandson Long 
after the death of the donor the 
plaintiff was born to & and on 
attaining majority instituted the 
present suit in ejectment claiming 
the estate on the ground that 
though the condition subsequent 
was void, yetethe donee had only a 
limited estate which terminated 
on the plaintiff’s attaiming majori 
ty and B being then dead, the 
plaintiff was entitled to succeed 
to the estate as an heir-at-law to 
the donor. Held, on construction 
of the deed, that the intention of 
the donor was to exclude his heirs 
altogether and the plaintiff could 
not succeed. The deed granted 
an estate in the properties as, 
under the Hindu Law, a wife 
takes an immovable property 
given her by her husband, such 
property being taken -by her as 
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her Stridhan descendible to her® 


heirs but with no right of alien- 
ation unless such a power was 
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expressly or by implication con- settlor, eld, that the estate that 
ferred upon her eld, further Krishnabai took was defined 
that the condition subsequent in and limited by her life-estate 
favour of the plaintiff being void and that it was not by descent 
under the 1ule laid down in the from her but by virtue of a 
Tagore case, the prior disposition wholly independent gift that-her 
in favour of the donee was never male heirs were beneficiaries under 
affected thereby and the estate in the deed. The true interpretation 
favour of the donee continued is that the persons who answer 
undiminished. the description of male heirs at 
The defendant having denied that the date of Krishnabai’s death 
the plaintiff was ason of Z by his were the persons in whose favour 
wife D, D gave evidence in support an independent gift was made, 
of the plaintiff but ‘declined but that by operation of Hindu 
to undergo a medical examin- Law there would be excluded for - 
ation. The courts in India drew that class people who were not 
from such refusal an inference living when the deed was executed. 
adverse to the plaintiff and held Held, further, that if a gift is un- 
that the plaintiff had failed to limited in point of time, andif 
prove that he was the son of Z. there be no restriction in the gift ~ 
During the pendency of the appeal and no limitations -beyond the 
+ to the Privy Council D having actual beneficiaries at Krishna- 
then consented to undergo a bai’s death, such a gift carries 
medical examination, the plaintiff the whole estate. 
applied for taking of further evi- In settling the true construction 
dence. The Privy Council granted of a deed of settlement in India 
the application and the lady unless there is a special reason 
doctors nominated by their Lord- afferded by the deed itself to the 
ships having certified that D had contrary, the technical meanings 
given birth to a full-term child, given to words in English Law 
the case was remitted for re-hear- must be disregarded. 
Ing to poe High gort Principles _ MADHAVRAO GANPATRAO 
T id g ain Se Pehla DESAI v. BALABHA! RAGHUNATH 
shou e allowed discussed. AGASKAR .. i <. 560. 
RAO NARSINGH RAO v. BETI : 
MAHALAKSHMI Bal .. .. 897 : — Gift, for consi- 

L Gift of income deration—Hiba-bil-ewaz—By Aus- 
to daughter during life and after band to wife—Ltfe-estate not to be 
her death to her male heirs—LEstate ~ | implied, if words clearly convey all 
taken by male heirs living at the rights of ownership. 
mar of settlemen!, its character— Where a husband makes a gift 

echnical meaning of words in f id ion—Zsda-Brl- 
English Law— When disregarded. or consideration —A10a-bst-ewas— 

of two mauzas to his wife, in the 

The voluntary settlement of a following words:—‘‘The said 
Hindu provided ‘‘ as o one Musammat should have and hold 
quarter of. the said rents, divi- possession of the gift properties 
edends and profifs upon trust to and enjoy the produce thereof 
pay the same to my daughter generation after generation, and I, 
Krishnabai during her life for her the executant and my heirs and 
sole and separate use and after representatives neither have nor 
her death in trust for the male shall have any demand or dispute 
heirs of the said Krishnabai share with respect to the gift proper- 
and share alike’’. _ The settlor ties or the consideration thereof as 
died and then Kiishnabai died against the said Musammat, her 
after him, leaving six sons, all of heirs and representatives, held, . 
whom were living at the date’ of that the wife took the property in ` 
the settlement. The heirs of the full right of ownership. 
settlor contended that the limi- 
tations in favour of hei male HITENDRA SINGH, SINCE DE- ` 
heirs after her death were contrary CEASED NOW “REPRESENTED BY 
to Mindu Law and void, and that JAGDISH NANDAN SINGH v. 
in consequence there was a result- MAHARAJADHIRAJ SIR RA- 
ing trust ~in favour of the MESHWAR SINGH BAHADUR .. 652 
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—— Hindu widow— 
Sust for declaration by next male 
severstoner— Nearer female heir 
trtervening—Maintatnabilety of 
sust— Specific Relef Act, section 
g2—Nearer female heir not im plead- 
ed in suit, effect of. 


A mere presumptive reversionary 
heir, who has a mere possibility 
of succession or spes successionts 
upon the death of a Hindu widow, 
is not entitled to maintain a suit 
for a declaration of his so-called 
reversionary right. 


The words ‘‘ reversionary heir” 
used by their Lordships of the 
Privy Council in 6 Cal., 764 at 
772 did not mean only ‘reversion- 
ary heir to the full proprietary 
interest’ butincluded the female 
heir who would succeed immedi- 
ately if the widow were to die 
at that moment, and therefore 
the general rule laid down in that 
case is not inapplicable to the 
case where a nearer female heir 
intervenes provided that she 
would be the heir to the estate if 


the widow were to die at that mo- A 


ment. 


When there is a nearer female 
heir intervening it cannot be said 
by any stretch of the language that 
the next male heir is the person 
who would succeed if the widow 
were to die at that moment. 


Although the existence of a 
nearer female heir cannot always 
be ignored by the next male heir, 
there may be special circumstan- 
ces, even without any express 
proof of refusal, concurrence or 
collusion on her part, in which a 
court may exercise its discretion 
and grant the declaratory relief to 
a remoter heir. 


There is nothing to preclude a 
remote reversioner from joining 
or asking to be joined in the action 
brought by the presumptive re- 


PAGE 


versioner, but a suit cannot fail ` 


merely on the technical ground 
that a nearer female heir had not 
been impleaded although the re- 
lief to be granted was teally to 
her benefit. 


DEOKI alias DIBBO v. JWALA 
PRASAD, .. ~ Be 


e Jains — Whether 
bound by—Custom to be pleaded. 


Jains, though dissenters from 
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Hinduism, are governed by the 
ordinary Hindu Law unless a 
special custom abrogating or modi- 
fying such law is propeily pleaded 
and proved. 


BULAKAN alias MUNNI BIBI v. 
RATAN LAL a fs 


Joani family— 








AGE 


1196 


Manager, authority of—To borrow , 


on high rates of interest—Mode of 
proof. 

The authority of Manageis of 
a joint Hindu family to borrow 
on the security of family property 
is a limited one, and in the case 
of a loan to them, the buiden of 
pioof, in the first instance, rests 
upon the lende: to show that both 
the borrowing and the terms were 
within the authority which the 
kartas can exercise Where 
money was borrowed at I5 per 
cent. compoundable every year 
in order to clear off prior debts 
which carried higher interest, 
held, the onus was discharged and 
it was proved that the terms were 
reasonable and proper and within 


the 4artas’ authority. A commer- | 


cial rate of interest, applied to 
communities other than commer- 
cial and to transactions other 
than mercantile, would mean a 
rate which can be arranged freely 
between borrower and lender under 


the circumstances of the particular | 


case 
SUNDER MULL v. 
KINKER SAHANA 


SATYA 





— Jont famıly— 
Manager—Power of alsenation— 
“ Benefit of the estate "— Meaning 
of—Act need not be of a defensive 
character. 


“ Benefit of the ,estate’’ is 
something distinct from legal 
necessily. A manager of a joint 
Hindu family has power to alien- 
ate family property provided the 
transaction is for the benefit to 
the estate. The transaction need 
not be of a defensive nature, but 
it must be such as the prudent 
owner would enter into taking into 
consideration all the facts avail- 
able to him including the fact 
that he was dealing with property 
in which he were equally interest- 


ed with him. $ e 
JAGAT NARAIN v. MATHURA 
Das se os ae 
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Joint family— 
Mfitakshara—New business, debts 
incurred in respect of —Not binding 
on minor brother—Contract Act, 
sections 247 and 253 (10) and (7)-- 
Dtssolution of partnership, minor, 
efect of—Ciwil Procedure Code, 

“Order 32, rule 3—Appointment of 
guardian ad litem— When order 
tmproper—Hindu Law—Sanctton 
of District Judge to certificated 
guardian to alienate jornt tamily 
property—Legaltty of. 


The plaintiff's father carned 
on business of commission agency 
ın partnership with his brother- 
in-law XM We died in 1917 
leaving GC, bis adopted son, ‘and 
two subsequently born sons, RC 
and MG, the latter two being 
minors. Some time after the 
father’s death XM separated and 
the partnership was dissolved. 
On the very date when its books 
were closed, the major son started 
a new business on the same pre- 
mises, under a new name and new 
books were opened. Eventually 
huge losses were sustained by 
this new firm a greater part of 
which were ofa highly speculative 











character. Subsequently the ma- 
jor son having succeeded in 
obtaining the District Judge’s 


sanction to act as the certificated 
guardian of his minor brother 
and to raise money on the security 
‘of the family property for paying 
off the debts incurred in connec- 
tion with the new business, exe- 
cuted a mortgage of part of the 
family property and the amount 
tnus raised was utilised in liqui- 
dating the said debts. The 
mortgagee brought a suit on the 
basis ot his.mortgage impleading 
both GC and RÇ, the latter be- 
ing represented by GC as his 
guardian ad /ztem. The suit was 
not contested and an ex parte 
decree was passed. The plaintiff 
attached the decree on the grounds 
that he was not properly repre- 
sented in the former suit as the 
appointment of GC as his guar- 
dian was irregular and improper 
that there was no legal necessity 
for the mortgage and that the 
debts were actually incurred on 
gambling and wagering contacts. 


Held, (1) that the appointment 
of GC as the guardian ad litem 
of the minor brother was improper 
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inasmuch as it prevented any 
plea of the irregular appointment 
of GC or his adverse interest 
being raised in the previous suit. 


(2) That the business which 
began subsequent to thé death of 
the plaintiff’s father was a new 
business and could not be treated 
as the continuation of an es- 
tablished family business and that 
the debts incurred by the major 
brother, which really were the 
result of gambling transactions, 
were not covered by legal neces- 
asity and were not binding upon 
his minor brother and could not 
consequently be enforced under 
the decree obtained upon the 
moitgage. 


(3) That in view of the ‘law 
laid down in Jaspector Singh v. 
Kharak Singh, 26 A. L. J. R., 577, 
the mortgagee should not have 
advanced the money on the securi- 
ty of the joint family property 
after he had clear notice that the 
foimer partnership had been dis- 
continued and a new shop which 
had incurred the debts, styled 
under a different name, had been 
started 


(4) That the whole business 
of guardianship was a blunder 
and the minor was entitled to 
say that neither the appointment 
of his brother as guardian of his 
property nor the sanction to alien- 
ate his property could be relied 
upon by the mortgagee so as to 
bind the minor. 


No guardian in respect of the 
minor’s interest in the property 
of an undivided M:takshara 
family should be appointed. 


RATTAN CHAND v. SRI THA- 
KUR RAM KISHAN MURARJl 


—-- - ~ —— Joint famıly— 
Mortgige by father—Decree for 
sale without tmpleading  sons-- 
Surt by sons before sale— Burden 
of proof—Nerther legal necessity nor 
immorality proved—Sons entitled 
to succeed. 


Where the mortgagee obtains a 
mortgage decree against the father 
without impleading the sons, but 
before the mortgaged property is 
“actually put up for sale at augtion 
the sons’ suit is filed for a declara- 
tion that mortgaged property is 
not liable to be sold in execution 


l [AsL J. R.. 
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of the decree, Acid, that the sons 
can obtain a declaration avoiding 
the mortgage if the mortgagee 
fails in establishing legal neces- 
sity for the advance, even though 
the sons themselves fail to show 
that the debt was tainted with. 
immoiality. 

[Per SULAIMAN, A. C. J.— 
That the word * debt’? used in 
proposition 2 as laid down in the 
case of Bri; Narain v. Mangal 
Prasad, VY. L. R., 46 All, 95, is 
comprehensive enough to include 
both a ‘‘mortgage debt” anda 
“ simple money debt’’]. 


[Per MUKERJI and Boys, JJ.— 
The use of the word ‘‘debt” in 
the second proposition and of the 
phrase ‘' burdens the estate by 
mortgage ” suggests a distinction 
between simple debt and debt 
secured by mortgage, and there- 
fore the second proposition 
applies to the case of an unsecured 
debt of the father and not a 
secured debt]. 


JAGDISH PRASAD v. HOSHYAR 


SINGH... Ms .. 9289 














Jani tamidly— 
Parittion—A greement to separate, 
whether constttutes—Abandonment 
of intention to separate. 


“ Partition is the severance of 
the status of ajoint family, which 
may be effected by the exercise of 
individual volition indicating an 
intention to separate from the 
other members of the family. 


“The said intention must be 
manifested clearly and unambi- 
guously. 


“The intention to separate may 
be established eithér by explicit 
declaration or from an uniform 
and consistent couse of conduct 
of the party concerned or of other 
members of the family. The in- 
tention may be declared orally or 
in writing and may manifest itself 
from the filing of a plaint for 
partition, from an application for 
mutation of names to the Tahsil 
dar in specific shares with a view 
to separate enjoyment, from a 
written notice served upon the 
members of the family demanding 
a partition of the property, from 
an agreement executed by the 
various membeis of the family_ 
whereby the shares of the indivi- 
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dual members are defined with the 
object of securing separate enjoy- 
ment of the profits, or from an 
agreement of reference to arbitia- 
tion for the partition of the pio- 
perty. 

~ ‘It is not necessary that there 
should be a consensus or agree- 
ment among the co-parceners for 
the severance ot status of a joint 
family. 


‘“ Where severance 1s effected 
by explicit declaration the result 
is decisive, and the legal result 
cannot be affected or controlled 
by the subsequent conduct of the 
parties. 


“Ia the absence of an explicit 
declaration, an inference in 
support of the intention may be 
drawn from evidence of conduct 
which will necessarily be different 
according to the varying postuies 
of each case. 


‘“ Where there is evidence of 
intention to separate, this can 
only be annulled by clear evidence 
of the renunciation of such inten- 
tion, and in some cases, by con- 
sensus or agreement on the part 
of the members of the family to 
reunite. 


" Partition may also result from 
a definement or ascertainment of 
shares with a view to separate 
enjoyment of property. 


“ The separation of one membe: 
of a co-parcenary is not necessari- 
ly a separation of the other 
members zzřer se.” 


Where members of a joint 
Hindu family executed an agree- 
ment of reference to partition 
authorising the arbitrators to 
effect a complete partition be- 
tween them by metes and bounds, 
but it was proved that the arbitra- 
tors did not in fact enter upon 
a reference and divide the pro- 
peity, Aełd, that nevertheless the 
family became in law separate 
upon the execution of the agree- 
ment and must be deemed to have 
owned the joint family property 
thereafter as tenants-in-common. 


RAM KALI (AND AFTER HER? 
DEATH) KESHO SARAN v. KHAM- 
MAN LAL.. as ay 
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Joint family— 
Partition, what constitutes—Inten- 
tion of parties, essential element, 


Separation is the result of in- 
tention among the members of a 
joint Hindu family and the ques- 

ion, in determining whether se- 
paration actually took place, is 
whether there is sufficiently good 
evidence afforded either by docu- 
ment or by the conduct of the 
parties or by both to prove the 
intention. 


JAL NARAIN RAI v. BAIJNATH 
RAI. 














—Jornt family 
pr operty— Death executed by mother 
for payment of previous debts bind- 
ing on family and for meeting 
expenses of father’s defence in cri 
minal case—Decree against mother 
Binding on minor sons. 








Where the decree in execution 
was obtained against the mother 
of the plaintiffs who were minors, 
son the basis of a deed executed 
by her under which she herself 
had raised the money but the debt 
which was the foundation of the 
decree, was incurred in order to 
pay off the previous debts of the 
plaintiff’s father which were bind- 
ing on the family, and to meet 
the heavy expenses.of the father’s 
defence, the latter being in jail 
at that time in connection with a 
certain riot case, fe/d, that the 
plaintiff was bound by the decree. 


TARA KIRAN v. HARIKISHEN 
Das ar a a 

Jot nt family 
property— Mortgaged by karta and 
another family member -Decree 
obtained by mortgagee but peyoperty 
not sold—Whether decree binding 
en minor son of karta—No proof 
that debt tainted with immorality 
—Decree on simple money debt and 
decree for sale of mortgaged pro- 
perty—Distinction between. 


Where joint family property 
was mortgaged for legal necessity 
by two membeis of the family 
one of whom died before the 
moitgage was put into suit and 
his sons were made party and 
afte: a decrée for sale on the 
mortgage had been obtained but 
no execution had taken place 
and fio part of the ancestral pro- 
perty had passed into the hands 
of a third paity, the minor son 
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of the other mortgagor sued for 
adeclaration that the mortgaged 
property was not liable to be sold 
in execution of the decree, held 
(ger WALSH, J., IQBAL AHMAD, 
J., dissenting), that the suit must 
fail in the absence of an allega- 
tion that the mortgage was made 
for a debt tainted with immorali- 


ty and (øer IQBAL AHMAD, J.) - 


also because in the previous suit 
the father must be deemed to 
have been sued in his represen- 
tative capacity as a managér of 
the family. 


[Per WALSH, J.—The expres- 
sions of opinion contained in the 
cases of Sahu Ram Chandrav. 
Bhup Singh, 1. L. R , 39 All., 437 
and Brij Narain v. Mangal Prasad, 
I. L. R., 46 AH., 95 must be 
accepted as authorities binding 
upon the courts in India for all 
Practical purposes with the same 
force as a Statute]. - 


[Per IQBAL AHMAD, J.—The 
answer to the question whether 
a Hindu son is entitled to chal- 
lengg a decree obtained against 
his father for sale of the joint 
family property without asserting 
and proving that the debt secured 
by the mortgage was incurred 
for illegal or immoral purposes 
must depend upon the question 
whether or not the father was 
sued as aria of the family. If 
he was, the answer must be in 
the negative. If he was not, the 
answer must be in the affirma- 
tive. 


A distinction must be drawn 


between a simple money debt. 


and a decree for such debt on the 
one hand and a debt secured by a 
mortgage of the family property 
and a decree for sale of such pro- 
perty on the other. 


Their Lordships in Brif Naraw s 
case never intended to decide or 
to lay down as a general proposi- 
tion of universal application, 
that after the passing of a decree 
for sale the members of the joint 


family who were no parties to_ 


the suit for sale of the family 
Property cannot challenge that 
decree without proving that the 
debt secured by the mortgage 
was contracted for immoral pur- 
poses]. 


LAL SINGH v. JAGRAJ SINGH 


[ACL J. R. 
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another member as tenant of 
another plot does not by any 
means suggest that the family 


182 





in jeopardizing the reversion by 
incurring debts for the prosecu- 
tion of a frivolous litigation 


INDEX 1445 
Hindu Law—f{ contd.) PAGE Hindu Law—(contd. J PAGE 
- Jant family was Separate. 
broperty—Perpetual lease granted SURAJ PRASAD v. BACHHRAJ 437 
by brother acting as manager— , 
Validity of—Transaction not for Legal necessity 
benefit of family—Prayer as to —Co-sharers decree against female 
possession of leased property by eject- limited owner for arrears of reve- 
ment. liar eras aR tabard a% 
: solute title not conveyed—Female 
since, nea oe hesr incurring debts for prosecution 
of the joint Hindu family, execut- pide Utigation—Not binding 
ed a perpetual lease of a portion Aiea hs - 
of the ancestral property at a Where a decree for arrears of 
rental of Rs. 70 a year whereas revenue was passed against a 
it had previously been leased female limited owner and it was 
and at any time might have been not established that the revenue 
leased at a rental of Rs. 125 a fell into arrears by reason of in- 
year and the lessees gave the sufficiency of the income of the 
lessor a nazrana of Rs. 1,200, property, Heid; gaat the decree 
but there was not shown to have was a persona. ecree in execu- 
been either any advantage in tion of which the absolute -in- 
giving a permanent lease or- terest in the property could not 
in realizing ready money, eld, be conveyed to the auction-pur- 
that the permanent lease was chaser to the detriment cf the 
null and void and ineffectual as reversioner, 
against the plaintiff, but inas- A co-sharer or a /ambardai, 
much as the lessees had occupied paying the arrears of revenue for 
the property for a number of a defaulting co-sharer, who has a 
years and had been paying rent limited interest in the property, 
regularly and as the lessor had cannot in enforcement of his 
legal right to admit them to the ® | decree proceed against his rights 
occupation of the land, it would and interest in the property ex- 
be altogether wrong to regard cept by a properly framed suit, 
the lessees as trespassers merely which is not confined to a per- 
because the lessor exceeded his sonal remedy. The extent of the 
power in executing the permanent property sold in execution would 
lease and, therefore, the lessees depend upon the nature of the 
could not be ejected. The rela- suit in which the execution issued. 
tionship of landlord and tenant Th E f d f 
had been established between the Snes LEDCE OF <A COCree: TOT 
parties andit was open to them arrears of revenue ‘cannot be 
to settle their rights and liabili- treated as conclusive evidence of 
ties in the revenue court. the alleged necessity. Whether 
or not the decree holder could 
BASDEO NARAIN v. MUHAM- have the corpus attached and 
MAD YUSUF ++ 1313 | sold would depend upon the cir- 
—_— ———Jotniness Of cumstances ulder which the reve- 
family—Presumption—When can- nue fell into arrears and upon the 
‘not be rebutted —Entries ın revenue nature and character of fhe suit in 
papers— Shares inequal or defined which the execution issued. 
— Efect of. The difference between the 
Neither the defining of shares power of the Crown to sell the 
nor even the inequality of shares property of the defaulting co- 
recorded in the names of the sharer free from incumbrance and 
various members of the family the right of the /embardar to en- 
is at all a strong piece of evi- force his decree by attachment 
dence sufficient to rebut the pre- and sale of the defaulter’s pro- 
sumption of jointness. perty is one of substance and 1s 
. founded upon principles of public „ 
e fact that one mem : 
berii the family is recorded as expediency. 
tenant of one plot of land and A female heir is nor justified 7 
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affecting the estate and cannot 
be allowed to saddle the rever- 
sion with the risks of a specula- 
tive venture. 


RAGHUBIR SARAN v. RAM 
SARAN.. s Se 


—-——-—-Mitakshara-- 
Joint family including minors— 
Karta—Starting a new business on 
security of family property—Legal 
necessity—'' Benefit to the estate ”— 
Contract Act, section 247-—Admit- 
ting minor to benefit of partnership. 


It is not open to the 4arta of a 
joint Hindu family including mi- 
nor members and governed by the 
Mitakshara law, to start a new 
venture by creating liability on the 
ancestral property, even though the 
new business is likely to bring 
large profits to the arta or through 
him to his sons. The ‘ benefit to 
the estate” contemplated by 
their Lordships of the Privy 
Council in Senyzsi Charan Man- 
dal v. Krishna Dhan Banerji, 1. 
L. R., 49 Cal., 560 and by the 
text of Brihaspati must be a_ 
benefit of a ‘defensive nature’ 
calculated to protect the estate 
from possible danger or destruc- 
tion. 


INSPECTOR SINGH v. KHARAK 
SINGH ald aes Sa 


Mitakshara— 
Joint family property—Daughter's 
marriage—Gift of portion of pro 
“perty by way of sankalap at kanya- 
dan—Swbseguently confirmed by 
registered deed—Defeasance clause 
to operate on certain contingency— 
Validity of—Part performance, 
doctrine of—LInapplicabifity of— 
Transfer of Property Act, section 
123——Provtstons of—Mandatory and 
imperative. 


It is competent to a Hindu in 
making a gift to make a provision 
that the estate which he creates 
and gives to the recipient of his 
bounty may be divested or defeat- 
ed by something which takes place 
after. 3 


The doctrine of part performance 
cannot be applied to a gift made 
by way of sankalap at the time of 
a marriage under the Hindu Law, 
which is a sacrament and not the 
ohtcome of a contract. 


Under section 123 of the Trans- 
fer of Property Act, the provisions 
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of which are mandatory and impe- 
rative, a gift by way of sankalap 
cannot operate as a valid gift of 

immovable property. ; 


A portion of joint ancestral pro- 
perty of-the plaintiff and his father 
was gifted by the father by way of 
sankalap to his daughter on her 
marriage in 1915 at the time of 
hanyadan. In 1918 the father ex- 
cuted a deed of gift which after 
confirming the fact of the said 
sankalap and conferring an abso- 
lute title upon the daughter stated 
that “if the daughter died with- 
out begetting Or leaving any male 
issue, the property would revert 
to the family of the father”. The 
gift was duly attested and the 
daughter was immediately put into 
possession. The father died in 
1920 and the daughter in 1922, the 
latter leaving no maleissue. Dis- 
pute having arisen over mutation 
of names, plaintiff, who was the 
sole surviving member of the joint 
family, sued for proprietary pos- 
session of ‘the gifted property. 
eld: 

(1) that the defendant (hus- 
band of the daughter) was not 
entitled to remain in possession 
of the property in dispute by 
virtue of the doctrine of part per 
formance as without a registered 
instrument having been executed 
the mere fact that mutation had 
taken place and possession ob- 
tained, the absence of registration 
cannot be cured by virtue of what 
is known to English Law as the 
doctrine of part performance. 


Held, further, that the father 
was quite competent to gift the 
property to the daughter subject 
to a defeasance clause which was 
to be operative upon the happen- 
ing of a certain contingency, the 
validity of which could not be 
affected even if it was added 
without the consent of the donee 
or her husband. The contingency 
under the defeasance clause 
having happened, the Court below 
was in error in holding that the 
Property was the str:dhan property 
of Musammat Parshad Kuer who 
ceased to be the owner of the pro- 
perty at the date of her death and 
no rights could devolve upon the 
defendant by the rule of inherit- 
ance. The plaintiff was entitled 
to recover possession of the pro- 
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perty with mesne 
the defendant. 


HIRA MANI SINGH v, ANMOL 
SINGH is 


profits from 








Mitakshara— 
Jont family property—Partition 
between uncle and nephew— Grand- 
mother entitled toa share. 


One #S,a Hindu governed by 
the Mitakshara law, died leaving 
him surviving a widow BX, a son 
JN and another son /G, since 
deceased, the father of SV. By 
an award obtained at the instance 
of JN and SW the family pro- 
perty was divided equally between 
the uncle and nephew. BÆ there- 
upon asked for a share but was 
refused, In a suit by BK claim- 
ing a one-third share, eld, that 
the case fell within the four cor- 

- ners of the text which contemplates 
a partition *‘ on the death of the 
father” and when the partition 
took place between SV and JX, 
SM was claiming an equal share 
‘with JW by stepping into the 
shoes of his father /G.and BK 
was therefore entitled to the 
share claimed. 

BABUNA KUNWAR v. 
NARAIN SINGH ee .. 

Mitakshara— 

succession — 





Sapindas— Order of 
Determination of. 


The rule regarding inheritance 
amongst sap:ndas is that the 
nearest sapında excludes those 
more remote. 

Where on the opening of suc- 
cession to DS's estate his two 
nearest relations were a nephew 
(son of DS's elder brother) and 
a grand-nephew (grandson of DS's 
elder brother), and the nephew 
claimed to be entitled to the whole 
of DS's property as the nearer 
sapinda, but the grand-nephew 
contended that since both of them 
were in the same group of sapindas 
the principle of representation 
applied and the defendant was 
entitled to the share which would 
have gone to his father if the 
latter had been alive when inherit- 
ance opened, 4e/d, that the text 
of Manu should be given its literal 
meaning and, therefore, the de- 
fendant (grand-nephew)’ was not 
entitled te any share in the pro- 
perty of DS. 
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Sanctron of Dis- 
trict Judge to certificated guardian 
pe alienate joint propertiy— Legality 
of. 
` See Hindu Law .. i 
Stridhan— 
Sulka—Nature of—Property given 
to wife by her husband's sister be- 
fore marriage—For maintenance 
and support— Whether sulka. 


A Hindu lady who had arranged 
the marriage of her brother 
advanced in years to a minor girl, 
executed a deed of gift eleven 
days before the marriage in favour 
of the bride (according to the 
recital in the deed) for the main- 
tenance and comfort of the donee 
with full powers of alienation. 
The marriage took place and the 
wife survived her husband. On 
the death of the wife the donor 
took possession of the gifted pro- 
perty. Ona suit by the plaintiff 
claiming as an heir of the donee 
the District Judge held as a matter 
of law that the property must be 
deemed to,have been given as a 
part of the price of the bride and 
must therefore be deemed to be 
her sulka stridhan and would 
devolve'on her death according to 
the rules applicable to such pro- 
perty. eld, on appeal, (1) that 
the question was one of mixed law 














„and fact and the defendants not 


having taken any such plea before 
the trial Court, the lower appellate 
court should not have allowed 
the point to be raised in appeal 
and (2) the property was not sulka 
property inasmuch as it had been 
given with the object of maintain- 
ing and supporting the wife and 
her children. Ae/d, further that 
sulka, though ordinarily limited 
to trifling gifts of cash and orna- 
ment, may also include gifts of 
immovable property. Nature of 
sulka stridhan discussed. 

BHOLA RAM alas TIKA RAM 
v. DHANI RAM oe on 
Suit for parti- 
tion of joint family property—Pre 
liminary decree for partition in 
favour of plaintiff alone—No appeal 
by defendant—A pplication by one 
of the defendants to separate his 
share after passing of preliminary 
decree—Jurtisdiction to grant such 
application—Lffect of, on subsequent ẹ 
suit for partition among defendants, 


Where after a preliminary decree 
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Hindu Law—(contd.) 


was passed in favour of the plaint- 
iffs alone -for a partition of their 
moiety share in the joint family 
property and a commissioner had 
been ‚entrusted, with the work of 
assessing the value of the proper- 
ty, the Subordinate Judge allowed 
an application made on behalf of 
one of the two defendants who 
was insane, to separate his share 
from that of his co-defendant and 
also from that of the plaintiffs, 
on the ground that it was in the 
interest of the lunatic that his 
share should be separated, e/a, 
that, inasmuch as the lunatic did 
not appeal from the preliminary 
decree, a finality was attached to 
the preliminary decree and there- 
fore the Subordinate Judge had not 
the jurisdiction to go behind it and 
direct the partition of the share 
of the lunatic from that of his co- 


PAGE 


defendant. *That the legal effect of © 


the application filed by the guar- 
dian of the lunatic defendant upon 
the status of the family with 
regard to jointness or separation 
of the defendant inter se Was a 
matter which could be determined 
in a Separate suit and the right to 
institute such suit could not be 
prejudiced by any variation of the 
decree in the present suit. 


RAM NARAIN v. RAM Das .. 
—— Widow—Adverse 
bossesston against—Whether bind- 
ing on reverstoners—Limitation 
Act, Art. raz. 


On the death of a Hindu widow 
her daughter became entitled to 
the property of her father. She, 
however, never entered into pos- 
session of the estate which was 
taken by the collaterals,on her 
death. After a period of more than 
.12 years, her sons sued to recover 
possession’ as the nearest rever- 
sioners: eld, that the plaintiffs 
were entitled to succeed (fer 
SULAIMAN, A.C.J.and MUKERJI, 
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J.) as the suit was governed by ar- - 


ticle 141 of the Limitation Act and 
adverse possession against Hindu 
female heir could not be effective 
against and binding on the rever- 
Sioners; (ger BOYS, J.) as the 
daughter never entered into pos 
session at all and could not be 


said to have represented the 
estate. 

BANKEY LAL v. RAGHUNATH 
SAHAI. ... see .. 1049 


Hindu Law—(conceld.) 


— Widow, aliena- 
tron of husband’s estate by— Three 
deeds executed—Reversioner party 
toand benefited by the transaction— 
Sons and grandsons of reverstoner, 
whether precluded from setting 
astde the altenattons. 


A Hindu widow alienated most 
of her husband’s properties in 
1868 by and under three deeds. 
By one she made a gift of certain 
Propeities to her brother, by an- 
other she purported to sell certain 
lands to the reversioner whose 
sons and grandsons instituted the 
present suit and by the third she 
sold certain properties to her 
son-in-law. There was only one 
small property left unalienated. 
These three deeds were all execut- 
ed and registered on the same 
day. The parties to the docu- 
ment included the widow herself, 
her brother, her son-in-law and 
the nearest kinsman on her hus- 
band’s side. The latter survived 
the widow. eld, that the three 
deeds appeared to be inseparably 
connected together and on that 
vigw 4, the reversioner, not 
only consented to the sales to the 
brother and son-in-law, but these 
dispositions formed parts of the 
same transaction by which he him- 
self acquired a part of the estate, 
and he (and after him his sons 
and grandsons) were consequently 
estopped, on the death of the 
widow, from challenging the vali- 
dity or propriety of the alienations 
to the brother and the son-in- 
law. 





It is settled law that an aliena- 
tion by a widow in excess of her 
powers is not altogether void but 
only voidable by the reversioners, 
who may either singly or as a 
body be precluded from exercising 
their right to a void it either by 
express ratification ot by acts 
which treat it as valid or binding. 


RAMGOWDA ANNAGOWDA 
PATIL v. BHAUSAHEB oe 


Impartible estate—Joint family 
property, when acquired—Burden 
to prove separation rests on the 
person’ who sets it up—Test to be 
applied to determine separation: 


*Where the impartible estate 
was at one time the joint property 
of a family consisting of the des- 


cendants of the common: ancestor ` 


* [A. L. J. R. 
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Impartible Estate—(concld. ) 


of the defendant and the last 
holder, eld, that it is incumbent 
on the plaintiff to adduce satisfac- 
tory grounds for holding that the 
joint ownership of the defendant’s 
branch in this estate was deter- 
mined so that it became the sepa- 
rate property of the last holder’s 
branch. The test to be applied 
was whether the facts showed a 
clear intention, expressed or im- 
plied, on behalf of the junior 
members of the family to give up 
their chance of succession to He 
impartible estate. 


The fact that the members of 
the joint family or of any branch 
of the family have exercised their 
right of partition over their parti- 
ble property should not be held 
to divest them of their interest 
in the impartible estate over which 

, they have no right of partition. 


KONAMMAL v. ANNADANA 


JADAYA GOUNDER 


Improvement Trust Tribunal— 
Compensation for land compulsorily 
acquireda—Rival claimants—Refer- 
ence by Acgutsttion Officer pending 
before Prestdent—President’s 
jurisdiction to pass orders regarding 
custody of money. 


Where a reference by the Land 
Acquisition Officer asking the Im- 
provement Trust Tribunal to de- 
cide to which of the two rival 
claimants the amount of compen- 
~sation awarded by the Tribunal is 


to be paid, is pending before the. 


President of the Tribunal, e/d, 
that the President has authority 
to pass orders regarding the 
custody of the money which is 
the value of the land compulsorily 
acquired. 

JUGUL KISHORE v. PRATAB 
DEI an .. 


Income-tax Act, 1922, section 2 
(1) (a)— Money- lendera Usufruc- 
tuary mortgagee—Mortgagor lessee 


N —Payments under lease— Liability 


to tax. - 


If a person carrying on money- 
lending business lends money in 
the course of such business on 
the security of lands of which he 
takes a usyfructuary mortgage and 
if he immediately leases those 
lands back to the mortgagor with 
a stipulation for fixed: annual 
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payments, which amount to a 
definite percentage on the sum 
advanced, #e/d, that these annual 
Payments should be excluded from 
the assessment of the profits and 
gains of his business as being 
agricultural income within the 
meaning of section 2 (1) (a) of 
the Indian Income-tax Act of 
1922, 


MAKUND SARUP—IN 
MATTER OF ~ ae 


—— Section 10 (2) 
(ve:)— Obsolete machinery—Allow- 
ance, question of. 


Where as far back as 1923a 
limited Company decided to re 
place a steam-driven engine on the 
ground that it had become obso- 
lete, and the machine was not 
replaced though an electricity 
driven engine was provided, but 
in 1926 the machine broke down 
past repairs and was sold, eld, 
that the engine was sold in conse- 
quence of its having become ob- 
solete within the meaning of Sec. 
1o (2) (vii) of the Income-tax 
Act of 1922. 


THE SWADESHI COTTON MILLS 
Co., LTD., CAWNPORE.—IN THE 
MATTER OF sé a 


Section 10 
(2) (IX)—Company— Part of pro- 
fits pard as royalty—When not 
liable to assessment— Expenditure 
for earning profits—What 
amounts to. 


With a view to obtain an assured 
market for crude resin obtained 
from its Forest Department the 
United Provinces Government, 
which originally owned a Resin 
factory, solď'it, in 1923, to a syndi- 
cate in accordance with an agree- 
ment and became share-holder to 
the extent of-half the shares in a 
Company subsequently floated by 
the said syndicate. According to 
the agreement a certain quantity 
of crude resin was to be supplied 
every year for which a certain 
price for cost of labour and deli- 
very and Re. 1 royalty was to be 
paid to the Forest Department 
during that year, and in the 
following year, a further _ payment 
was to be made which was to vary 
with the profits of the Company 
if these profits “exceeded 15 per 
cent. It was further agreed that 
if the royalty proved too. low- a 
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Income-tax Act, 1922—fcontd. } PAGE 


price in view of the market con- 
ditions, an extra sum was to be 
paid to Government in order to 
bring the royalty to a proper 
figure. Weld, that the share of 
the profits of the Company in 
4925-26 paid to the Government 
as additional royalty in 1926-27 
was a sum which should not be 
included in the assessment of 
income-tax on the profits of the 
Company and that the money so 
paid was a part of the expenditure 
incurred solely for the purpose of 
earning the profits of the Com- 
pany. 

THE INDIAN TURPENTINE 
AND ROSIN CO , LTD.. CAWN- 
PORE.—IN THE MATTER OF ae 





-__eoo — Section 22 
(2)—Return made in compliance 


with—Fatlure to comply with 
notice served subsequently under 
section 22 (4¢)—Effect of-—Assess- 


ment under sectton 23 (4) —When 
justified—Income-tax Officer not 
bound to proceed under section 23 
(3)/—“Aaving made a return,” 
words used in section 23 (4)— 
Interpretation of. 


If an assessee has made a 
return in compliance with a notice 
under section 22 (2)of the Indian 
Income-tax Act, 1922, and ‘there- 
after a notice has been served 
upon him under section 22 (4) 
and the assessee has_failed to 
comply with that notice, the In- 
come-tax Officer is entitled to 
make an assessment under section 
23 (4) on account of that failure 
and heis not bound to proceed 
under section 23 (3). 


The words ‘‘having made a 
return’’ usedin the third case of 
default in sectipn 23 (4) mean 
merely what they say and have no 
other object than that of empha- 
sizing the fact that the third de- 
fault can only be made by a per- 
son who has already made a 
return because it is only such a 
person who can be served with a 
notice in- accordance with sub- 
section (2) of section 23. 

CHANDRA SEN JAINI, VAID, 
ETAWAH—IN THE MATTER OF.. 
E Section 23 











(4)—“ Having made a return”—. 


Intæ pretation of the expression. 


See Income-tax Act of 1922, 
section 22 (2) Sa 
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Income-tax Act, 1922—( concld.) 


Section 55 
— Unregistered Club conzerted into 
a Company—Super-tax to be paid, 
rate of. 


The Western India Turf Club 
was originally an unregistered 
Association ; but as from the Ist 
of April, 1925, it was converted 
into a company by being register-, 
ed under the Indian Companies 
Act (No. VII of 1913) as: a 
company limited by guarantee, 
the object of the company being 
to take over the assets, effects 
and liabilities of the Western 
India Turf Club. eld, that for 
the purpose of assessment to 
super-tax the total income, not 
of the registered company itself. 
but of the predecessor-in-title of 
the company, must be considered, 
and that being a company falling 
within the first words of Part I1 
of Schedule III (Act XIII. of 
1925) must pay at the rate there 
specified, zzz., at the flat rate of 
one anna in the rupee. 


THE COMMISSIONER OF IN- 





COME-TAX, BOMBAY v. THE 
WESTERN INDIA TURF CLUB, 
LIMITED .. 3 is 


Indian Limitation and Code 
of Civil Procedure (Amendment 
Act) 26 of 1920, section 3 (rJ— 
Appeal to Privy Counciul—Cerif- 
cate—Non-payment within time of 
costs of translation and printing— 
Effect of. 

Section 3 (1) of Act No. 26 of 
1920 is imperative in its terms and 
no excuse can be accepted by the 
High Court nor any indulgence 
given for non-payment within 
time ofthe costs of translation 
and printing by the applicant to 
whom a certificate has been given 
for leave to appeal to His Majesty 
in Council, 


JOTI PRASAD v. HARKESH 
SINGH... os we 


Indian Works of Defence Act’ 
(VII of 1903), section 36—Lm- 
position of continuing fine—Con- 
wietron of persistence tn offence— 
A necessary condition. 


el here must be a definite convic- 
tion of a man’s persistence in 
the offence for which he was first 
convicted before a continuing 
fine can be imposed -upon him 
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—f(coneld.) 


under section 36 of the Indian 
Works of Defence Act (VII of 
1903). 

TIKA RAM v. KING-EMPEROR 


Insolvency Act (V of 1920), 
section 4~—Applicability of—Crvil 
Procedure Code (Act V of 1908), 
Order 21, rule 58—Attachment be- 
fore judgment, objection under— 
Application by defendant to be ad- 
judged insolvent before disposal of 
—Attachment of further property 
by Receiver—Fresh objections in res- 
pect of —Order by insolvency court 
rejecting both objections—Finality 
of—Sutt under Order 21, 1 ule 63—- 
Matntainadbility of. 


Property in dispute having 
been attached before judgment 
ina suit against BZ, brother of 
plaintiff’s deceased husband, the 
plaintiff raised an objection under 
Order 21, rule 58, but before this 
objection could be disposed of, 
BL was adjudged an insolvent 
and on the same date the court 
ordered the Receiver to take, 
possession of the property pre- 
viously attached as well as cer- 
tain other property of BZ. There- 
upon plaintiff filed a fresh objec- 
tion with regard to these other 
properties and after the Receiver 
had taken possession `of all the 
properties, the District Judge 
dismissed both the objections. 
Plaintiff's appeal from the order 
relating to her objection to the 
“attachment by the receiver was 
dismissed under Order 41, rule 11. 


~ The plaintiff thereupon filed a 


regular suit for declaration which 
was dismissed by the Subordinate 
Judge on the ground that in view 
of the order of the insolvency 
court the suit was not maintain- 
able. In appeal, 4e/d: (1) that 
as regards the property which was 
seized by the Receiver during the 
insolvency proceedings and the 
objection which was disposed of 
by the insolvency court the order 
of the insolvency court was final 
and binding on the plaintiff as 
under’’section 4 of Act No. V of 
1920, the insolvency court acts 
like a civil court; 


(2) that the order passed on 
the objection filed by plaintiff 
under Order 21, rule 58, which 
was transferied by the execution 
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Insolvency Act (V of 1920) 
,  —(concid.) 


court to the District Judge on 
the application of the creditor, 
was not absolutely final and there- 
fore a separate suit in respect of 
the property covered by the ob- 
jection under Order 21, rule 58 
was maintainable. 


RAJ RANI BAR1 SINGHAIN v. 
JAWAHIR LAL, MADAN LAL .. 


—-— c Sections 33 (3) 
and s50—Insolvency proceedings— 
Promissory notes—Included in list 
of debtors—Presumptton arising 
under section 118 of Negotiable 
instruments Act—Not to be wnvok- 
ed against Receiver or creditor. 


A court of insolvency is entitl 
ed to go behind adecree ofa 
court and enquire into the con- 
sideration for a judgment-debt. 


A presumption of receipt of 
full consideration under section 
118 of the. Negotiable Instru- 
ments Act arising from a debtor’s 
signature on a promissory note, 
can only be available against that 
debtor personally and cannot be 
invoked against the official Re- 


1 ceiver or acreditor in insolvency 


proceedings. 
RAM LAL TANDON z. KASHI 
CHARAN .. at 


Interpretation of document— 
Method of—Document should be 
construed as a whole—Covenant as 
to interest. 


It is a true rule of construction 
that the sense and meaning of 
the parties in any particular part 
of an instrument may be collect- 
ed ex ante cedentibus et conseguen- 
tibus: evry part of it may be 
brought into action in order to 
collect from the whBle one uni- 
form and consistent sense. 


A loan of Rs. 10,000 was made 
for three years with interest at 
8 annas per cent. per mensem, 
The interest was to be paid be- 
fore roth of every month and a 
receipt obtained, but if default 
should be made in payment in 
this mannei, orin getting a re- 
ceipt, the provision was ‘‘ shall 
payinterest on interest” at the 
ate of 1: per cent. Held, that 
these words fairly enough refeg 


“to interest to be borne by a sum 


in arrear, if that sum was payable 
as interest. They did not mean 
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Interpretation of document PAGE Jurisdiction—(concld.) PAGE 
{conctd.) servant employed as a combatant 
that when default is once made driver in the army is an offence 
on the occasion of the first rest, triable both by military and crimi- 
the debtor thenceforth pays inter- nal courts but the offence of 
est not merely on the original desertion can be tried by a mili- 
debt he owed, but upona com- tary court only and no reference 
fosite debt including the original hes to the Governor-General-in- 
debt plus the added interest. - Council as regards the question 
P C. MUTHU CHETTIAR v. of jurisdiction in the latter case. 
K. V. MEENAKSHISUNDARAM 
AYYAR .. és .. 488 Under section 69 of the Indian 
Investigating officer—Power to Amy Act (VIII of 1911) where 
enter house without search warrant a criminal court and a- court-mar- 
—Limitations of- Case of house- tial have each jurisdiction in res- 
trespass. pect of an offence, it is entirely 
nee in the discretion of the pres- 
See Criminal Procedure Code, cribed military authority to de- 
section 156 oe ++ 410) cide before which court the 
` Irregularity— What is more than offence should be tried. 
—Disobedience to an express pro- 
uiston of law as to mode of trial. KING-EMPEROR v. LACHMI ; 
Disobedience to an express 'pro- DATT s ae eae God 
vision of the law as to a mode s 
of trial is much more than an Recovery of jont 
irregularity. . ee ose nee of right 
SEWAK v. EMPEROR .. 623 PS La A A of ploi an das 
Joint possession—Decree for, 2 
when to be passed. See Tenancy Act, sections ,99 
See Civil Procedure Code, (1) t2) and r21 (1) .. eo Ai 
Order 21, rule 35 (2).. pë. 198% Land Acquisition Act, sectzon- 
Jurisdiction—Couri’s power to 23, sub-section (1), clause (1), as 
extend time originally limsted by a amended by paragraph 10, clause 
decree for redemption. (3) of the Schedule to United 
See Civil Procedure Code, Sch. Provinces Town improvement Act 
1, Order 34, rule 8 and Sub- (VIL of 1919)—AInterpretation of 
iule 2 Set aay .. 1209 —A pplicabilaty of —Land being put 
to no actual use at the material 
3 fitgh Court or date 
civil court having no power to in- i . 
terfere—Crvil Procedure Code, Sche- The correct interpretation of 
dule LIT, para 1—Collector’s proce- section 23, sub-section (1), clause 
dure not in accordance with. (1) of the Land Acquisition Act 
See Civil Procedure Code Sthe- as amended by paragraph 1o, - 
dule 68 .. P .. 769 | clause (3) of the Schedule to the 
. OF and Leet United Provinces Town Improve- 
Sust against Collector’s order cam ment Act, 1919 (U. P. Act VIII of 
celling sale-deed under Bundel- 1919) is that the market-valne ot 
khand Land Altenation Act, sec- the land to be acquired is to be 
tron 223 (6). calculated exclusively in accord- 
at ance with the use to which ‘the 
_ See Civil Procedure Code, sec land is being put on the date on 
tion 9 + . -» 673 | which notice issues under section 
Offence triable both 29 or section 36 of the United 
by Criminal Court and court martial Provinces Town Improvement 
—Penal Code, section 408—Indian Act; and where on such date the 
Army Act (VILL of 1911), section land to be acquired is not being 
69—Desertion, offence triable exclu- put to any use, its market-value 
sevely by court-martial—No refer- may be nil. A 
ence 90 Governor-General-tn-Coun- g È 
cil, on question of jurisdiction. SECRETARY OF STATE TOR 
RAA INDIA IN COUNCIL v.’ MAKHAN 
Criminal breach of trust by a DAS ee ee ~~ 69 


‘a sum .in cash, 
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Landlord and tenant—Rent and 
Abwab—Actual pvent—Need not 
wholly be cash rent—May be partly 
in such and partly ın kind—Malgu- 
zari— Meaning of. 


Section’ 74 of the .Bengal Ten- 
ancy Act, 1885, enacts that “all 
impositions upon tenants under the 
denomination of abwad mathat or 
other like appellations in addi- 
tion to the actual rent shall be 
illegal, and all stipulations and 
reservations for the payment of 
such shall be void”. Weld, that 
actual rent within the meaning of 
the section may either be: rent 
in cash orin kind, or in both, 
and cannot be taken to meaw 


either a fair and equitable rent, 


or rent at customary or pargana 
rates. Accordingly where a ten- 
ant agreed to pay by way of rent 
and a stated 
quantity of fine paddy, de/d, that 
the delivery of, paddy was a part 
of actual rent. 


The word ‘‘ malguzari’’. ordi: 


narily means revenue. 


SRI RANI CHATTRA KUMARI 
DEVI v. W. W. BROUCKE ee 


Land Revenue Act, sectzons 36, 40 
and 44—Collector's order in pro 
ceedings under section 36—Effect 
of, on claim to right in property— 
Section go, clause (3)—Principle 
of res judicata—J/napplicabslsty of. 


An order passed by the Collec- 
tor, evenifit is assumed to be 
under sections 36 and 40 of the 
Land Revenue Act, cannot be a 
bar to aclaim being put forward 
by the defendant in another reve- 
nue court when that claim relates 
to a right to property as distinct 
from the determination of rent. 


In view of the express provi- 
sion in sub-cl. (3) of section 40, 
which preserves the right of the 
defeated party to establish his 
right to the property itself in 
another court of competent juris- 
diction, the principle of ves judi- 
cata does not apply. 


PULANDHAR SINGH v. \BHAG- ` 


WAT SINGH 


Section il, 
cl, (a)—Power of Collector under, 





to decide question of title himself. ~ 


See Civil Procedure 
Order 22, rule 4, sub-rule 3 


Code, 
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- Section 147— 
Citation issued under—Service of, 
delayed, for no fault of accused— 


| Accused’s failure to attend court on 


(4)— Suat for declaration of ttle— 


fixed date. 
See Penal Code; section 174 .. 
233 


—— — 





Section 


Pendency of second appeal—Two 
sets of defendants—Death of a de- 
fendant belonging to second set— 
Heirs not impleaded. 


See Civil, Procedure 
Order. 22, rule 4, sub-rule 3 


Land, sale of—For arrears of 
Government revenue—What passes 
—Buildings do not gowth land. 


There is no absolute rule of 
iaw in India that whatever is 
affixed’ or built .on the soil be- 
comes a part of it, and is subject- 
ed to the same rights of pro- 
perty as the soil itself. 


On asale of an ‘‘estate’’ by the 
Collector under section 3 of Act 
XI of 1859 for arrears of revenue, 
only the land passes to the pur- 
chaser, and not any house erected 
thereupon. The owner of the 
house would be entitled to remove 
the materials of the house. 


NARAYAN DAS KHETTRY v. 
JATINDRA NATH ROY CHOW- 
DHURY .. ate 


Lease—LZxecuted by minor—Set 
aside on terms against person in 


Code, 


1201 


217 


possession—Money paid as consider- 4 


ation—Refund of. 


Where the lessee is in posses- 
sion of the leased land, the lease 
cannot be set aside on the ground 
of illegality nor can the lessee be 
turned out, unless- the sum ac- 
tually paid as consideration for 
the lease is refunded. 


BISHESHAR PATHAK v. RUP 
NARAIN SINGH `’ 


ee oe 





Permanent—Of entire 
zamindarı— Does not authorize 
extraction of minerals—Or acts 
causing damage to land. 


The essential characteristic of 
a lease is that the subject is one 
which is occupied and enjoyed and 
the corpus of which does not in 
the nature of things and by reason 
of the user disappear. 
nent lessee of “‘the*‘entire zamin- 
dari with all rights’? carries with 
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it all rights- appurtenant thereto; -~ —(coneld.)— Ay 

including not only possession of — =m Sec- 

the subject itself but of rights of tron 28—Verbal agreement by law- 

passage, water or the like which yer— Validity of. 

enure to the subject of the lease See Civil Procedure Code, 

and may even be derivable from sections 11, 96 and 100 and Order 

ecutside property. It does not, ‘41, rule 35 .. = .. 258 


s 


17 


however, authorize acts such as 
extracting of minerals or exca- 
vation of the soil for brick-mak- 
ing which would cause substantial 
damage to the land. 


RAJAH BEJOY SINGH DUDH- 


ORIA v. SURENDRA NARAYAN 
SINGH oe . oe 
Legal Practitioner’s Act and 


Letters Patent (Allahabad), sec- 
tion 8—High Courts jurisdiction 
under—Professional misconduct by 


Advocate. 
See Bar Councils Act (38 of 
1926), section Io +e we 


Legal Practitioner’s Act—Sec- 
tron 14, Sb-Cl. (c)—Requtrements 
of—Professtonal ms1sconduct—Re- 
port by Drstrict Magistrate—I+r- 
regularity of—Jurisdiction—Crimi- 
nal Procedure Code, section 526— 
Application under, for transfer— 
Subsequently found to be not well- 
founded— When not amounting to 
professtonal misconduct. 


If an application for transfer 
is made in good faith, under 
section 526 of the Criminal Pro- 
cedure Code, the mere fact that 
it subsequently turns out to be 
not well-founded cannot lead to a 
necessary inference that the appli- 


1233 


1039 


cation was reckless involving pro- - 


fessional misconduct, 


Incidents which are calculated 
to raise a reasonable apprehen- 
sion in the mind of an ordinary 
accused person that he will not 
get a fair trial may justify a trans- 
fer although no actual bias in 
the mind of the Trying Magistrate 
can be proved. A 


According to section 14, sub-cl. 
(c), Legal Practitioners Act, a 
report against a pleader should be 
made through the Sessions Judge 
and a clear finding recorded by 
the presiding officer stating the 
grounds on which the recom- 
mendation for suspension or dis- 
smisgal of a pleader is made. 


THREE VAKILS OF JHANSI. — 
IN THE MATTER OF A 


1250 








Sec- 
tion 36, sub-section (1r)—Require- 
ments of—Compliince with, what 
amounts to—Resolution by Bar 
Association declaring a person tout 
—Evidential value of. 


Section 36 sub-section (1) of 
the Legal Practitioners’ Act simp- 
ly requires that, a meeting of a Bar 
Association shall be specially 
convened, that only members of 
the Association present at the 
meeting can vote and that the 
resolution declaring any person a 
tout, shall be passed by, a major- 
ity. These requirements cannot 
be affected or modified so as to 
make ‘them vary according to the 
rules of different associations. 


A resolution by such an Associa- 
tion is merely evidence upon the 
valf@e of which the judicial officer 
to whom it is sent must form his 
own opinion. When forwarding 
such a resolution,-the secretary of 
an Association ought to state in 
his covering letter the total num- 
ber of members belonging to the 
Association, the number of those 
who attended the meeting and the 
figures of the voting for and 
against the resolution—all of 
which are matters that affect the 
weight that should be given to it. 


tA 


GHAFOOR KHAN v. EMPEROR 790, 


“Legal representative” —/n- 
terpretation of. 


See Civil Procedure Code, sec- 
tion 2 and ‘Order 22, rule 5 


Lessor and lessee—Covenant 
for renewal— Whether applies to a 
part of the leased premises. : 


Under a lease dated 6th June, 
1821 for 99 years a plot of land 
was let and the lessee was given 
an option of renewal on expiry of 
the term “upon such terms and 
conditions as shall be judged 
reasonable on payment Of a fixed 
sam of money”. During the cur- 
rency of the lease, the lesseé,- in 
exercise of the power of transfer 
given to him, transferred a part of 


¢ 
$ e 


820 


4 
VOL. xxvi] 


INDEX 


1455 





Lessor and lessee —(concld.) PAGE 


the lease let to him. On expiry 
of the term the lessee claimed to 
renew in respect of the remaining 
portion of the property. eld, 
that there was no covenant to 
renew the lease for a part of the 
premises and, therefore, the claim 
must fail. 


THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. 
VOLKART BROTHERS a 


Letters Patent of the Allababad 
High Court, sectzon 10, amendment 
—Leave to appeal-Extenston of time 
— Chapter (II, rule.6 (A)—No 
power to extend time—Rules made 
by High Court under section 131 of 
the Civil Procedure Code—Limita- 
tzon—Retrospective effect. 


A statute of limitation is re- 
trospective in its operation and 
governs all proceedings from the 
moment of its enactment, even 
though the cause-of action might 
have accrued before~ the Act 
came into existence. 


Under section 131 of the Civil 


Procedure Code-rules made by 
the High Court have the force of 


` law from the date of publication, 


or from such other date as may be 
specified. Under Chapter III, 
rule 6 (A) there is no power to 
extend the time foran application 
for leave to appeal under section 
10 of the Letters Patent if 60 days 
have expired. 


BAIJNATH v DOOLAREY HaJ- 
JAM sa 


—— Clause 1a—Juris- 
diction under, exercise of, question 
of--Jant Hindu family—Appls- 
cation by manager for , appointment 
as guardian—Guardians and 
Wards Act (VIII of 1890)—Pro- 
visions of, applicability of. ' 





Neither the High Court nor the’ 


District Court will contemplate 
the appointment of a guardian of 
property, whether that guardian 
be the manager or no, in the case 
of ajoint Hindu family by virtue 
of any powers suggested to be 
conferred under the Gnardians 
and Wards Act (VIII of 1890)... . 


` The jurisdiction of the Court 
of Chancery which descended to 
the Supreme Court of Calcutta and 
soto the. High Courts at Cal- 
cutta and at Allahabad by virtue 
of clause 12 of the Letters Patent 


1229 


. 1317 
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High Court—(concld.) 
exists but the High Court- will 
not exercise that jurisdiction in 
the case of a joint Hindu family 
as it would amount to sanctioning 
a wholly new procedure. 


GOVIND PRASAD—IN 
MATTER OF oe 


Limitation— Unpard 
Company's right to realize; 


See Company in liquidation 


e 
THE 


7 595 
shares— 


«. 256 


Limitation Act (IX of 1908), 
section 5—Applicability of, to appir- 
cation for leave to appeal as pauper 
— Civil Procedure Code, Order 44, _ 
rule r. 


The words ‘for leave to > appeal” 
in section 5 of the Limitation Act 
of 1908 are wide enough to include 
an application for leave to appeal 
as a pauper under Order 44, rule 1 
of the Civil Procedure Code. 


Where „the plaintiff filed an 
appeal against an order in the 
execution department on payment 
of a court-fee of Rs. 2 and on the 
High Court pointing out that the 
court-fee payable “was an ad 
valorem fee, the plaintiff took 
time to -pay the deficiency but, 
ultimately, more than 30 days 
after “the passing of the decree, 
appealed against, he made the 
present application for leave to’ 
appeal as a pauper, 4e/d, that sec- 
tion § of the Limitation Act of , 
1908 applied and thatinasmuch as , 
the application was a dona fide one, 
permission to appeal as a pauper 
should be granted and time should 
be extended. 


847 


e 
RAM CHARAN v. BANSIDHAR 


e 
Section 12— 
Rules of High Court dispense with 
filing copies of the judgment and 
decree—Time for obtaining copies 
should still be excluded. 


In reckoning the time for pre- - 
senting: an appeal, the time re- 
quisite for obtaining copies of . 
the judgment and decree is to be 
excluded, even though by the 
rules of the High Courtitis not 
necessary to obtain copies of the 
judgment and decree to be filed 
with the memarandum of appeal. 





JIJIBHOY N; SURTY v, T.S. 


T (A FIRM) ` 687 


— 
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—— Section 14— barred by limitation and that BR 


Prosecution of proceedings under 
Order 21, r. 50 of Civil Procedure 
Code. 


ð See Civil Procedure Code (Act 
V of 1908), Order 21, r. 58 


——_——- Section 14 (2) 
and Arts. 181, 182—Sale in execu- 
tion of decree— Purchase by decree- 
holder—Decree partially satisfied— 
A pplication in execution for satisfac- 
tion of balance. 


See Civil Procedure Code, Or. 
21, 7.95 





Section 19—- 
Provisions of—Acknowledgment— 
Validity of—Signature of person 
making it— Absolutely necessary. 
An acknowledgment to be valid 
in law, must be signed by the per- 
son making it, and a statement 
made in acriminal court but not 
signed by the deponent cannot be 
used against him as an acknow- 
ledgment under section 19 of the 
Limitation Act 


BHAJJAv. GANGA RAM es 


— c Sections 19, 
20 and 21 (2)—Mortgage—Suit 
for sale—Acknowledgment of pay- 
ment of interest to one and several 
mortgagees by one co-mortgagor— 
Efect of— When suit not barred by 
limitation. 





One XP executed a mortgage, 
in 1897, in favour of BR, AP and 
DP. By a subsequent purchase 
HP’s sons acquired the interest 
of DP in the mortgage debt as 
well as the whole of the equity of 
redemption. In 1898 XP leased 
the mortgaged property *to GP 
who was a member of a joint 
“Hindu family with his father AP. 
GP was consequently put into 
possession of the said property 
and was authorized to pay out of 
the profits the interest due under 
the mortgage and the surplus to- 
wards the principal of the debt. 
Such payments were made from 
1898 to 1912 to all mortgagees 
and receipts obtained. In 1916 
and 1917 GP filed written state- 
ments in arevenue case for eject- 
ment to the effect that the mort- 
gage debt had not been wholly 
discharged. 
BR alone for sale on basis of 
the mortgage for his 43rd share, 
held, that the ‘claim was ‘not 


In asuit brought by_ 


127 


was entitled to recover his share 
after making. allowance for pay- - 
ments admitted in the plaint. 


The payment made to one of the 
joint mortgagees can be payment 
to him to the extent of his share 
only and cannot be a valid pay- 
ment as regards other mort- 
gagees 

The acknowledgments signed 
by GP did have the effect of 
Saving limitation as against GP 


498 | himself though not as against his 


420 


other co-debtors. 

GAYA PRASAD v. BABU RAM .. 
—Sectzon 97— 
Period of limitation, computation 


of—Suzt for damages for breach of 
contract, 








See Contract Act, sections 52 
and 65 ie AG oe 

— Art n of 
Schedule r— Order for attachment. 

See Civil 


Order 21,1. 54 





Procedure Code, 








Art, 12, in- 


applicability of—Sale ın execution 


of decree—Share not included in 
-mortgage or decree included in sale 
— Suit to recover excess sold—Not 
barred by section 47 or Order 21, 
rule 92 of Civil Procedure Code. 


Certain property was sold in 
execution of a decree obtained on 
foot of a mortgage and a share 
was included in the sale which 
was not included in the mortgage 
or in the decree. The decree- 
holder himself purchased and ob- 
tained possession. There was 
no evidence at all as to how or 
at what stage the mistake occurr- 
ed. The present suit was filed 
by the judgment-debtor to recover 
the excess sold. eld, that neither 
section 47, nor Order 21, rule 92 of 
the Civil Procedure Code consti- 
tute a bar to the suit and as the 
sale of the excess share was a 
nullity, no question of limitation 
under Art. 12 could arise. y 


BULAQI DAS v. KESRI. ve 
—Article 85— 
Applicability of—Principal and 
aSent—Mutuahty of  accounts— 
What constitutes—A gents sutt for 
recovery of balance after adjusting 
accounts—When not time-barred. 











Defendants,- who “were a* firm: ~ - 


R. 


PAGE 
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616 


716 
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Limitation Act (IX of 1908) 
—(contd.) 


of dealers in grain, appointed 
plaintiffs as commission agents, 
it being agreed that if and when 
occasion arose, plaintiffs would 
advance money 
in order that purchases might be 
effected and that plaintiffs could 
get’ interest on the money ad- 
vanced; besides commission and 
other incidental charges. This 
transaction lasted for about 
year.: The year of the account 
closed sometime in October, 1920 
and the plaintiffs, after adjusting 
the two accounts, sued, on 28th 
March,, 1923, for the recovery of 
the balance due to them. 


Held, that the parties did stand 
to each otherin a dual relation- 
ship, that there was a mutuality 
of dealings and that the suit was 
within time under Article 85 of 
the Limitation Act. 


Mutual accounts are such as 
consist of reciprocity of dealings 
between the parties and-do not 
embrace those having. items on 
one side only though made up of 
debits and credits. 


DAU DAYAL v. PEAREY LAL.. 











Articles Qr 
and 120—Provisions of—Deed null 
and vad and deed good but void- 
able—Difggrence between—Sutt for 
avoidance of latter—Period of limi- 
tation. 


Where a deed is null and void, 
there is no necessity for the 


party to come to court promptly , 


and have the deed actually can- 
celled or set aside. Where a 
deed is: good but is voidable and 


can beavoided at the option of 


the party aggrieved, he must 
come to‘court within three years 
to have it set aside. 


A-suit fora declaration that a 
transaction embodied in a parti- 
cular” deed was: from its very 
inception a sham ‘transaction ' is 
to beidistinguished from a suit 
for cancellation -of the deed 
and does not fall within the pur- 
view of Article,g1 of the second 
Schedule to the Indian Limitation 
Act. 


“ MOHAMMAD NAZER v. ZULAI- 


2 


KHA alas SUKHO BIBI . + - a. 


to defendants. 


a. 


PAGE 
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Limitation Act (IX of 1908) 
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—— ——Artitle ri6— 
Interpretation af—A pplicability of 
— Contract evidenced by registered 
document—Signed by one party but 
accepted by the other—Breach of-- 
Suit for damages, 


Article 116 of the Limitation 


Act should not be interpreted as ` 


applicable only to cases where 
both parties have signed the same 
document nor is there any justi- 
fication: for: limiting it .to the 


casé where the- registered docu- ' 


ment is signed by the defendant 
only. 


denced by a registered document 
which though signed by- only ‘one 
party is complete because it has 
been accepted: by the other, and 
breach of that contract has been 
committed, Ae/d, that a suit for 
damages for: the breach of con 
tract was not barred by limitation 
but was governed by the six years 
rule of limitation as laid down in 
Article 116. 


PARBATI v. SARUP sini seS 
Article 118— 


Subsequent suit for declaration that 
adoption invalid. 


See Hindu Law 


z 





Article 120— 
Suit for declaration of title—Pen- 
dency of second appeel—Two sets 
of defendants—Death ofa defend- 
ant belonging to second set— Heirs 
not impleaded. 


See Civil Procedure i Code, 
Order 22, rule 4, sub-rule 3 os 


Article 123— 
Suit by heir loa deceased Moham- 











If there is a valid contract evi- * 


PAGE 


426 


‘1106 


217 


medan—To recover share of inherit- 


ance— Whether applicable. 


Article 123 of the Limitation 
Act does not apply toa suit by 


‘one of the heirs of a deceased: 


Mohammedan to recover his share 
of the inheritance from His co- 
heirs or their transferees. © When 
a Mohammedan owner dies leav- 
ing several heirs, they all become 
co-owners and tenants-in-common 
and the possession of one is the 
possession of all. To deprive 
one heir of his share, ‘the co-heirs 


must prove adveise possession for , 


12 years under Article 144 of the ~- 


Limitation Act. 
RUSTAM: KHAN v. JANKI -e 


~ 
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—(contd.) ` 


- Article 132, - 
applicability of—Reltef asking for. 
enforcement of vendor's charge for 
unpaid = purchase-money—Vendor 
and vendee—Contract between, 
terms of—Vendees failure to dis- 
charge prior mortgage—Cause of 
action, date of accrual of cause of 
action, 


The Article 132 of the Limita- 
tion Act is applicable to a suit 
for enforcing a vendor's lien for 
unpaid purchase-money. 


Where the.conditions in the 
sale-deed were merely that the 
prior mortgage was to be paid off, 
without giving the vendee the 
liberty to pay it off at some 
future time or to pay it off when- 
ever he pleased, provided that 
he was responsible for future in- 
terest and paid it off before the 
property was endangered, held, 
that the presumption: is that he 
was to pay it off immediately or, 
if not immediately, at any rate 
as soon as was reasonably pos- 
sible, and limitation for a suit by 
the vendor to recover the amount 








so left with and not paid- by-the - - 


vendee begins to run either from 
the date of the sale-deed or with- 
in a reasonable period thereafter. 


KALLU v. RAM DAS. 


Article 172— 
Mortgage for 3 years— Stipulation 
enabling mortgagee to sue earlier 
tf the mortgagor transferred mort- 
gaged property—Transfer by mort- 
gagor—No notice to mortgagee— 
Right to sue, when arises. 








An actual notice to.-constitute .. 


a binding notice-must be “definite 
information given by a person in- 
e terested .in thé thing in respect 
of which the notice is issued. 


A mortgage-bond executed on 
Ist May, 1909 was payable within 
3 years, but it was stipulated that 
if the mortgagor transferred the 
-hypothecated -property the mort- 
gagee shall, even before the ex- 
piry of the term, be at liberty to 
sue for recovery of the principal 
with the entire interest for the 
period of 3 years. On 8th March, 
‘IgiI, the mortgagor executed a 
hyppthecation bond of a small 
portion of the mortgaged property 
but it was not alleged that the 


mortgagees had at any time actual | 


53 


Limitation Act (IX of 1908) ` PAGE 
—(contd.) f 


notice of this document. The 
mortgagor having died without! 
discharging his liability, the mort 
Bagees, on 27th March, 1924". 
brought the present suit against” 
his heirs and transferees for re-#/ 
covery of money due to them?# 
under the mortgage of 1st ‘May, 
1909. Held, that the cause of?) 








-action was not accelerated and< 


the suit was within time. Under! 
the circumstances registration off 
the deed of 8th March, 1911 did’ 


not amount to notice. No legal 
duty was cast upon the mort- 
gagees on grounds of public 


policy or on considerations of 
prudence or business to make a 
search of the registry. 








ASHIQ HUSAIN v. CHATUR- 
BHUJ oe ee 41 
—_—_ Article 132— 

Surt for contribution—When not 
time barred. g s 

See Transfer of Property Act, 
sections 74, 82 and 95 s- 298 





———— 





r] Article 1ga— 
Applicability of—Purchase of un-'' 
divided share-at auction sale— 
Deliwery of formal possesston-—Sust 
by purchaser for actual péssession 
when teme-barred. __. eee 


Where possession has been deli- 
vered to a purchaser in execu- 
tion, in accordance with lawythat 
would, as between the parties to 
the proceedings for delivery of . 
possession, give a new Start for. 
the computation of limitation and 
the ‘possession of the defendant , 
(ż.e., the judgment-debtor) would ~" 
be deemed to be a fresh invasion _ 
of the plaintiffs’ rights and a new 
trespass upon the property. A 


Any co-owner of joint property 


, 


.can call for partition at any time 


as long as co-ownership exists. 


Joint owners by delaying ` to 
sue together for ejectment of a 
trespasser in wrongful possession , 
of a portion of the joint property, © 
or by delaying to have partition” 
in order to assert their separate 
rights to actual possession in ac-; 
cordance with their shares, can- , 
not stop the running of time in: 
favour of the trespasser, . r 


In execution of his decree 
plaintiff purchased, in 1900, an ~ 
undivided 1/3rd share of 2 house 


von. xxvif 
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owned ,jointly by his judgment:-: cution Proceeding is already pend- 
debtor and other co-owners and ing. 
although formal possession was MOHAN SINGH v. JAGAT 
given to the. plaintiff, on 16th SINGH... 


March, 1903, the judgment-debtor 
remained in physical possession 
along with his co-owners. In 1916, 

plaintiff sued the co-owners for 
partition and obtained a’ decree 
for separation of the 1/3rd share, 
but in 1917, his application for 
actual. possessién was defeated 
by defendant’s objection raised 
against it. Onsr3th April, 1921 

plaintiff brought the present suit 
for actual physical possession of 
the said share. edd, that i inas- 
much as plaintiff failed to prove 
possession and dispossession 
within a period of 12 years prior 
to the suit, it was rightly dismiss- , 

` ed as time-barred. Itis not for 
the defendant to a suit to which 
Article 142 of. ‘the Schedule to 
the Limitation Act applies, to 
raise and prove adverse possés- 
sion in order to show that the 
suit is time-barred. i 


SITA RAM DUBE v. RAM SUN- 
DER PRASAD si 





=——— Article 181— 
Mortgage by Hindu father — Suit 
for sale on basis of--Preliminary 
decree—Separate suit by sons— 
Mortgage-debt declared partially 
good—Final decree in mortgage suit 
Balance of amount against mort- 
gagor— When ceased to be a charge 
of family property. 


See. Civil Procedure Code, 
Order 34, rule 6 es z 





- Article 182— 
Provistons of- Execution proceed- 
ing pending—A pplication for substi- 
tution of names— Whether step-in- 
aid— Civil Procedure..Code, -Sche- 
dule r, rules under, application of 
—No abatement of application for 
execution 


An application for substitution 
of names, is a step-in-aid of exe- 
cution. 


Rule-16 of Order 22 applies 
only to substitution along with 
execution and there is no bar 
under any of the rules in Sche- 
dule + of. the Civil Procedure 
Code to substitution of names by 
an executing court when an exe- 


573 
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‘A rticle_182— 
cl. 7—Compromise decree—Direct- 
ing payment by instalment-—Bal- 


ance becoming due in-case of 
default 
See Civil, Procedure pods; 


Order 21, rule 2 aS A 











Article 183— 
Application ndis Order 45, rule 
15, made within 12 years from 


| date of Privy Council decree. 


See Civil Procedure Code, 


‘Order 45, rule 15 ea ee 


Liquidation—Plea of fraud with 
the object of escaping lsabslity— 
When not entertainable 


See Companies Act, section 24 
—Not empowered to 
waive bar under section 171 of 
Companies Act 


See Companies Act” yaar of 
1913), Section 171 


Liquidators— Whether can ig- 
nore a compromise decree passed 3? 20 
a suit by company 





See Company in liquidation .. 

Malguzari— Meaning of 

See Landlord and tenant 

Malicious prosecution—Szit for 
—Judgments of criminal courts— 
Admissibility and use of—“ Want 
of reasonable and probable cause” 
— Civil Court to determine question 
of, after considering all evidence. 


In cases where the facts con- ` 


tainedin the plaint are pròfes- 
sedly within the personal know- 
ledge of the complajnant, the 
mere fact that the first criminal 
court believed the complainant’s 
Statement and convicted the ac- 


cused would not be any evidence: 


of the absence of reasonable and 
probable cause if the Appellate 
Court: comes toa -contrary con- 
clusion: -The judgments of ‘the 
criminal courts are conclusive for 
the, purpose of:showing-that the 
prosecution terminated-in*favour 
of the plaintiff and it is for the 
civil court to go into all the evi- 
dence and decide for itself whe; 
ther such malice 
cause existed or not. 
SHUBRAT] v. SHAMSUDDIN .. 


or- probable’ 


“417 


966 


587 


347 


131 











a minor at the time of execution, 
a heavy burden rests upon him or 
his representatives when they set 
up the defence of minority. 
Where six yeais before the exe- 
cution of the mortgage, the par- 
ents of the mortgagors had given 
the ages of their children in-a 
deed of gift and guardianship ap-. 
plications, according to which the 
mortgagors were: minors at the 
date of execution of ‘the mort: 
gage, held, that the documentary 
eviderice was sufficient to satisfy 
the onus of proof which rested 
apon the appellants in the first 














G i fit—B y 
grandfather in favour of daughter's 
minor sons living with kim—Trans- 
fer of possession, when necessary. 


The rule that in the case of the 
gift by a father or other guardian 
in favour of his minor son or 
ward change of possession is not 
absolutely necessary and the law 
will presume the subsequent hold- 
éng of the property to be on be- 


half of the minor, should tot be - 


extended. Where,- therefore, a 
person announced his intention 
of making a gift orally in favour 
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Math—Dasnami Goshains—Pro- instance. Any attempt to defraud 
perty belonging to math, when not the mortgagees by concealing the 
trust pr sa aa ala d by Ma- guardianship proceedings from 
hant. them cannot reasonably be held to 
h te- 
After a person is ike into‘the effect the tona we of e kage hh 
der of. Dasnami Goshains, no ments mage tn’, 1903- Waen- te 
HH E relationship remains "pe guardianship application was 
S hi an d nA s ni l rela made, and there was no motive 
tween. -niman 18 naturas Tea for wilfully misrepresenting their, 
tions and neither can succeed to ages in 1903 
the private property of the other. g f: , Ja 
Th I f sion à Evidence of witnesses is always 
d ia rutes. -0 lima i ons, ang far less reliable than contempora- ~~ 
rahe Ponies ing ad bi Se neous statements such as those 
TOUS AT Ma A ATC: Over et 9y: pa made by the parents of .the par- 
ticular customs applicable to it. ties in this'case, without any pos- 
Where properties belonging to sible motive for Misrepresenting. 
a math of the above order had facts. 
descended from guru to chela for NAWAB SADIQ ALI KHAN f 
several generations but for along Jal KISHORI 685 
period the mahunts of the math : i S 
were in possession of a portion Suit against, for recovery 
of its properties and had been as- of money due on contract—When 
seiting private ownership over it minor not estopped from pleading 
by transferring it in the form of mino ity— Relief against infants 
usufructuary mortgagés, 4e/d, that fraud— Evidence Act, section 115. 
in the absence of any evidence to If a person sues a minor upon 
the contrary, the property so a contract, such contract having 
alienated was not a part ofthe been entered into on the faith of 
trust property belonging to the a representation by the minor 
math and therefore such an alien- tH&t he was of full age, the minor 
ation could not be contested by will not be estopped from plead- 
the plaintiff who was the trans- ing his minority in answer to a 
ferror’s lawful chela. claim to fix him with personal 
GOSHAIN SHEO GHULAM PURI ^ liability to a money decree not- 
v. SHIAM LAL BHAGAT , .. 193 withstanding his fraudulent repre- 
Minor— Consideration received by sentation. But though section TIS 
A ig of the Evidence Act may not ap- 
—Agreement after attaining major- ‘- : 
sx ply, the court may, in other cases 
ity— Whether good consideration:- acting on well-recognized pririti- 
See Contract Act, sections 2, ples of equity; “Yelieve against’ a 
11,25 « oo ++ - 1024 | minor’s fraud.’ ~ F 
Onus of proof of minority ` RADHA KISHEN v. BHOREY 
rests on the person who sets it up LAL ve š .. 837 
a the firat fa Whai kind of Mohammedan Law—Bequest— 
Contingent upon consent of heirs. 2 
Whore a denpi 13 executed bya See Civil Procedure Code, 
person who alleges himself to be Order 23, rule 3- 691 
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of the minor sons of his daughter, 
who along with her husband and 
her children was living with and 
maintained and supported by him, 
but there was no delivery of pos- 
session to the donees or relin- 
quishment of control by the donor, 
held, that the gift was for want of 
delivery of possession invalid. 
Under such circumstances, the 
maternal grandfather could not be 
regarded as the guardian of his 
daughter’s sons. 


MUSA MIYAN 
MAD SHAFI v. 
walad KHAJ BAX 


walad MAHAM- 
KADAR BAX 








Alarrtage— 
Shia adult girl married to Sunni 
without her (Izn) permission— 
Effect of, on validity of marriage— 
Civil Procedure Code-- Costs 
against guardian ad litem person- 
ally, 

Where a Shia girl of about 13 
was married by her father toa 
Sunni lad without taking any for- 
mal permission (/sz) from her 
and the the girl a day before she 
attained the age of 21 sued fora 
declaration that the z:ża% was not 
lawful and binding and that the 
relation of husband and wife did 
not exist between her and the 
defendant, eld: 


(1) that the question of the 
validity of the marriage must be 
decided according to the personal 
law of the girl ; 


(2) that according to the Shia 
law the presumption 1s that mens- 
truation takes place between the 
age of nine and ten years ; 


(3) that consent to marriage 
not being formally asked for be- 
fore the ceremony took place, the 
presumption would be that the 
nikah was invalid and not binding 
upon the plaintiff ; and 


(4) that in the case of an 
adult girl consent of her father 
could not take the-place of her 
own consent which, under the 
Shia law, is essential. 


There is no authority in the 
Civil Procedure Code to award 
costs personally against the guar- 
dian ad litem. 


SIBT AHMAD v. AMINA KHA- 
TOON .. ae . 
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— c Waqf— Created 
prior tothe passing of the Waqf 
Validating Act—Test for validity— 
Substantial dedication of propei- 
tires—Act not retrospective, 


The Mussalman -Waqf Validat- 
ing Act of 1913 is not.retrospec- 
tive and with regard to wagfs 
created by Hanafis before the 
passing of the Act, the test still 
is whether there was a substantial 
dedication of the properties in- 
cluded in the wagf,to charitable 
purposes, though it may be that 
since the passing of the. Act the 
Courts will not be disposed to 

‘construe the provisions of the 
deed too strictly. Itis not enough 
that the gift to charity should be 
substantial, but it is necessary 
that the properties themselves 
must be substantially dedicated to 


charity. Accordingly where out 
of the annual expenditure of 
Rs. 1,558, only Rs. 146 were 


applied for charitable purposes 
and the remainder was settled on 
the relations of the settlor and 
their descendants, 4e/¢, that the 
wagf was illusory and must fail. 


BALLA MAL v. ATA ULLAH 
KHAN as Ss ie 


Wagfi—Mut- 
walli—Grounds for removal of— 
Practice—Privy Council— True na- 
ture of the case disclosed for the 
first time in appeal. 











Apart from the neglect of the 
duties of a mutwallz—misappro- 
priation of income, dilapidation 
of the building non-observance 
of the duties imposed by the deed 
of wagf—thege are two principal 
elements which by themselves 
justify the removal gf mutwalli 
from office, namely: first, the pei- 
sistent setting up of a title by the 
mutwalli to various portions, if 
not to the whole, of the property 
as his own personal estate. This 
itself might not be sufficient; that 
is to say, it is possible to figure 
a casein which the property has 
been carefully and judiciously 


managéd while the trustee had’ 


the impression that the property 
was his or her own. Secondly, 
alienation by the mutwalli of 
various portions of wagf property, 
asserting in the sale-deeds granted 
by her that the property was her 
own, 
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“It is not in accordance with 
justice to the parties that after 
an-appeal has been made to the 
Privy Council they should for the 
first time learn what the true 
nature of ‘the case to be made 


“against them is, nor is such a 


course fair to the Colonial Courts, 
whose judgments would thus be 
attacked upon remarks which they 
had not had an opportunity of 
considering ” 


HUSSAIN BIBI v. SAYAD NUR 
HUSSAIN SHAH oe 


———— W aq i—Pri- 
vate right of surt. 
See Civil Piocedure Code, 1908, 

















section 92 .. . ee 
=. Waq f—Shias—, 
Delivery “ak possesston, what 


amounts to—Wagf Validating Act, 
section 3—Family—Meaning of— 
Includes daughter-tn-law— Bundel- 
khand Encumbered Estates Act (I 
of 1903), section 10 (2)—“ Give”— 
includes waqf—Made by owner 
under disabtity—Invalid as to pro 
perty in Bundelkhand. 


A Shia Mohammedan possessed 
of properties to some of which 
the Bundelkhand Encumbered Es- 
tates Act (1 of 1903) applied, 
executed a wagfnama in respect 
of such properties under which he 
appointed his own son who lived 
with him as the first mutwalli and, 
on his death, under certain con- 
tingencies, the son’s wife, and 
substantial benefits were conferr- 
ed upon the -mutwalli under the 
deed. The validity of the wakf 
having been challenged, 4eld, (a) 
that mutation in favour of the 
son in the revenue papers 2mount- 
ed to delivery of possession to 


“the mutwalli andthe wagf was not 


bad for want of delivery of pos- 
session, (4) that the word family 
used in section 3 of the Musal- 
man Wakf Validating Act of 1913 
includes all relatives, such as 
daughter in-law, m re or less 
dependent on the settlor and the 
deed was not invalid because it 
conferred a beneficial interest for 
life on the son's widow, (c) that 
the wakf was a gift within the 
meaning of section 10 (2) of the 
Bundelkhand Encumbered Estates 
Act®(1 of 1903) and the waésf be- 
ing under a disability at the date 
of the waf under the said Act, 


471 
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‘as a creditor for her dower, 
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the wakf was invalid and inopeia- 
tive as to the properties in 
Bundelkhand to which the said 
Act apphed andthe said proper- 
ties must be deemed to continue 
a> the piivate property. of the 
wakif and would devolve on his 
heirs after his death. 


MUSHARRAF BEGAM v. SIKAN- 
DAR JAHAN BEGAM .. s. 


— Widow enti- 
tled to dower—Possession obtatncd 
without force or fraud—Can be 
retained till dower-debt paid, 

The right of a Mohammedan 
widow is founded on her power 
to 
hold the property of her husband, 
of which she has lawfully and 
without force or fraud, obtained 
possession, until her debt 1s 
satisfied. 

MOHAMMAD SHOAIB KHAN v. 
ZAIB JAHAN BEGAM 


Motor Vehicles Act, 1914— Rules 
framed under—Rule 24, inle: pret- 
ation of—Issue of permit for public 
motor vehicles to ply on special 
roBes—No power to limit routes 
under—Conviction under section 16,5 
defective churge—Effect of. 


Where the applicant was prose- 
cuted by the Police for failure 
to produce a special permit for 
plying a publ motor vehicle 
for hire along a particular route 
and in his defence, on this charge, 
the applicant produced a form of 
permit, but the trying Magistrate, 
instead of ascertaining whether 
applicant was asked to produce his 
driving license in the form given 
in Schedule “B” of the U. P. 
Motor Vehicles Rules, 1924, as 
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he could be required to do under , 


Rule 21, and also under section 8 
of the Act, and whether he re- 
fused to produce his license, con- 
victed the applicant under section 
16 of the Act for breach of the 
conditions imposed under sections 
8 and 9, eld, that the conviction 
was wrong and that the applicant 
was also not guilty of any offence 
under the Motor Vehicle Act or 
rules 


There is nothing in the Rules 
te make it compulsory for the 
driver of a public motor vehicle 
to produce on demand the permit 
issued to him under rule 24, nor 
does the said rule authorise a 
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district authority to limit the Purpose of the proper conduct of 


routes along which a particular 
public motor vehicle might ply. 


HASAN AHMAD v. KING- 
EMPEROR.. í .. 


s — Sectron 5— Con- 
victron under—Grievous hurt caus- 
ed by rash dniving—Further prose- 
cution under section 279 of Penal 
Code barred by section 403 (1) of 
Criminal Procedure Cade—Penal 
Code, section 338— Trial under— 
When justified. : 


The offence of rash driving 
which is dangerous to the public 
and rash driving so as to endanger 
human life cannot be separated 
although these offences are punish- 
able under different Acts. 


Where the driver of a motor 
lorry knocks a person causing 
giievous hurt as a result of rash 
driving, Ae/d, that once he is con- 
victed under section § of the 
Motor Vehicles Act (No. VIII of 
1914), and while such conviction 
is in force, he cannot be prosecut- 
ed under section 279 of the Penal 
Code for an offence circumscribed 
by the rash driving. He may 
however be tried under section 
338 or 325 of the Penal Code, as 





a conviction for rash driving can-- 


not protect him from prosecution 
for the consequences of such rash 
driving 

GUR NARAIN v. EMPEROR 
through KALLU s ss 


Section 16— 
Interpretation of-Does not prescribe 
an offence—Proceedings based on 
summons charging accused under — 
Legality of—Criminal Procedure 
Code, section 68—Proper form of 
summons. 


A summons issued by a Magis- 
terial Court, which does not con- 
tain in the form prescribed by the 
statute particulars of the place 
where, the time when, and the 
nature of the offence charged, 
may be disregarded by the person 
summoned and proceedings taken 
thereon, if objected to, must be 
invalid. 


In any case under the Motor 
Vehicles Act, where there are a 
~ variety of offences included either 
in one section, or in a code of 
rules, it is essential both for the 
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the court’s business itself, as well 
as for the protection of a respect- 
able class of people summoned for 
sometimes trivial and sometimes 
serious offences, that it should be 
known from the first what it is 
that the court has in fact to deal 
with, 

Section 68 of the Criminal Pro- 
cedure Code incorporates the 
form of summons, which is a 
Statutory foim contained in Sche- 
dule V of the Act which sum- 


mons is to be issued to accused 
persons. 
Section 16 of the Motor Act is 


only a penalty clause and does not 
create an offence. 


EMPEROR v. KUNWAR 
RANANJAI SINGH OF AMETHI .. 


Municipalities Act, sectton 50 
(e) —Chatrman of Municipal Bourd 
sanctioning prosecution of accused 
under section 4 of U. P. Prevention 
of Adulteration Act (VI of 1912)— 
Board against pr osecution— Convic- 
tron— When justified—Chai man’s 
act binding on Board. 


Where the Chairman of a Munici- 
pal Board sanctioned the prosecu- 
tion of the accused under section 4 
of the U. P. Prevention of Adul- 
teration Act (VI of 1912) for ex- 
posing for sale adulterated gr 
although the Board at a meeting 
had expressed itself against a 
prosecution and the accused was 
convicted by a Deputy Magistrate, 
held, in Revision, that in view of 
section 50 (¢) of the Municipalities 
Act which provides that the Board 
can only exercise the function of 
sanctioning” prosecutions through 
its Chairman, the latter is the 
Board and his act binds the Board 
however much against the wish of 
the Board which cannot interfere. 


KISHAN LAL v. EMPEROR  .. 
— c Section 307— 
Prosecution under, when bad. 


See Criminal Procedure Code, 
section 211 ' éis oe 
Musulman Waqf Validating 
Act (Vi of 1913)—Wagqf created 
under—First mutwalli a minor, 


lid. 


A wagf:tannot fail’ merely 


effect of—Wagqf not rendered inva- 
5 e 


331 


239 


328 


oe, 
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because the fnst 
minor. 


NABI-UN-NISSA v LIAQAT ALI 


Negotiable Instruments Act of 
1881, section 46, para. (3)—Deli- 
Mery of promissory note as between 
berson making it and-the payee— 
Whether for spectal purpose or con- 
@itsonal—Limidence Act, section 92, 
proviso (3)—A pplicabitity of— 
Principal and agent—Pionote exe- 
cuted as collateral security for 
balance on running account—Suit 
for recovery of money on basis of— 
When not maintainable. 


Where in a suit for recovery of 
acertain sum on the basis of a 
pronote executed by defendant in 
plaintiff’s favour, the defence was 

‘that the pronote had been de- 
livered for a special puipose, 
namely, as a continuing security 
for the balance of the running 
account which might be found due 
when the accounting between the 
parties as meichant (z.e., the 
defendant) and as commission 
agent (plaintiff) came to an end 
either by discontinuance of mutual 
business or by either party desn 
ing the account to be settled up,” 
and the trial court found against 
the defendant on the ground “that 
delivery was absolute for the pui- 
pose, of seculing the particular 
amount mentionedin the pionote 
and advanced that very day’’ but 
the lower appellate court held 
otherwise believing the oral evi- 
dence of the defendant ‘‘ because 
it was supported by the fact that 
plaintiff's son had been party to 
an entry, at a late date, of the 
amount of the pronote en the 
running account and also because 
plaintiff and hie son had made 
some untrue state ments,” Aeld, 
that plaintiff’s suit was not main 
tainable. 


Iper Boys, J.—In view of 
pioviso (3) to section 92 of the 
Evidence Act the defendant was 
entitled to go outside the pro- 
apissory” “note and prove, as he 
‘actually did, a separate oial agree- 
ment that a condition precedent 
to the attaching of any obligation 
to the -contract evidenced by the 
promissory note was that there 
shofid not be_ any obligation 
attaching under- it unless there 


mutwalli is a 


748 
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Negotiable Instruments Act of PAGE 
1881—(concld ) 


was a final balance of account on 


the transactions against the 
defendant which he failed to 
pay. ] ; 


[Per ASHWORTH, J.—The ques- 
tion whether delivery of a promis- 
sory note as between the person 
making that note and the payee can 
be regarded as conditional or for 
a special purpose only within the 
meaning of section 46, para. (3) 
of the Negotiable Instruments 
Act of 1881 depends upon the 
construction of the words “f as be- 
tween such parties and any holder 
of the instrument other than a 
holder in due course;’’ and the 
Proper interpretation of these- 
words should be ‘‘as between the 
maker and the payee or the en- 
dorser and the endorsee or the 
endorsee and any holder other 
than a holder in due course or as 
between any one of such parties 
and any other ”.] 








BHOGI RAM v. KISHORI LAL 696 
Preumption arising under—Not 
to be tnvoked against Receiver or 
creditor, 
See Insolvency Act, sections 33 
(3) and 50 4 241 
Newspaper Bins duties of— 
See Indian Penal Code, sections 
500 and 502 sè 509 


Nuisance— What does not amount 
to. x : 


See Ciiminal Procedure Code 
(Act V of 1898), section 133 .. 86 


Oaths Act, 1873, Sectton 8— 
Meaning of—Administration of any 
special oath— Unnecessary. 


Neither an invocation nor an 
oath or an affirmation in the tech- 
nical sense of these words is in 
any way an essential part of the 
so called oath or solemn affirma~ 
tion referred to in section 8 of the 
Indian Oaths Act. 


Where the plaintiff agreed to 
abide by a statement made by 
the defendant in the presence of 
the family deity 1egarding some . 
matters in controversy between 
the parties, and the defendant 
made a statement accordingly in 
the piesence of a Commissioner 
appointed by the court to super- 
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vise the proceedings, Ae/d; that 
the plaintiff was bound by his 
undertaking, and the requirements 
of section 8 of the Indian Oaths 
Act were fully complied with. 


INDAR PRASAD v. JAGMOHAN 
DAS sh 


ee oe 


Official liquidator — No power to 
sefer matter in dispute to private 
arbitration. = 


See Companies Act, Section 179, 
clauses (a) and (2), 152 and 234.. 


Oudh Estates Act, Seclion 22 
(5), as amended by section 14 of 
Act lll of 1910—Meaning of the 
word “brother” —Hindu Law— 
Adoption—Natural brother cannot 
succeed lo adopted son's estate in 
the adoptive family. 


The word ‘' brother” in clause 


(5) does not include a natuial 
brother of the adopted taluqdar, 
whose personal law is Hindu Law. 


The Oudh Estdtes Acts are not 
designed to force the arbitrary and 
unnatura] line of succession on all 
ialuqdais iegardless of their family 
law, but are meant to be adapted 
to the circumstances of different 
classes of taluqdars, except where 
an express deviation is made from 
the rules ordinarily applicable. 


It is not tiue to say that by 
Hindu Law an adoptee only loses 
his consanguinity for purposes of 
succession, Adoption has been 
spoken of as ‘‘ new biith ’* in many 
cases, a term sanctioned by the 
theory of Hindu Law. ‘The theory 
itself involves the principle “of 
a complete severance of the child 
adopted from the family in which 
he ıs born........and complete 
substitution into ~ the adoptive 
family, as if he were horn in it, 


Consideration of the intimate 
connection which primitive Hindu 
Law established between the fu- 
neral offerings and ceremonies on 
behalf of the dead and the right of 
succession to his property will 
show that ceremonially the adopt- 
ed son only becomes new boin in 
the family of his adoptive father, 
so as to, be qualified to provide 
efficaciously the offerings of which 
the dead have need, by first dying 
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in the family of birth, out of 
which he is given by his natural 
to his adoptive parent, and in 
which his offerings will be no 
longer efficacious or desired. 
Therefore, when such an adopted 
son dies, his natural brother can- 
not succeed to him to his estate 
in the adoptive family being still 
a member of the family of his 
birth and bound to make the 
necessary offerings for his own 
ancestors and thus not qualified 
to do the same thing for his bro- 
ther and his adoptive father and 
that father’s immediate predeces- 
sors. 


TEWARI RAGHURAJ CHANDRA 
v. RANI SUBHADRA KUNWAR.. 


Paper Currency Act (X of 
1923), Sectron 25—Promissory note, 
payable on demand to lender or to 
whomever he orders it to be paid— 
Validity of. 


The provisions of the Indian - 
Paper Currency Act, which follow 
the wording of the English Bank 
Charter Act, should be given the 
same interpretation as was given 
to the English Act, namely, * pro- 
missory notes, which shall entitle, 
or be intended “to entitle, the 
bearer or holder thereof without 
endorsement to the payment of 
any sum of money on demand 
.....+.Shall be deemed to be notes 
within the meaning of the English 
Bank Charter Act. ” 


Where the document in suit 
consisted of a promissory note 
and a receipt and in the latter the 
Promissory note was described as 
“andultalabQ’ meaning ‘‘on de- 
mand ” and in the note the words 
were that the money would be 
paid “ on demand to him, that is 
to the lender, or to whomever he 
orders it to be paid,” eld, that 
the note was legal and valid and 
its words could not be said to 
offend against the provisions of 
section 25 of the Indian Paper 
Currency Act (X of 1923). 


The real test was whether the 
note in suit was payable to any 
person who may be in possession 
thereof, ` 


AJODHYA PRASAD v. RIKH-® 
NATH 
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Section 
25—Provisions of--Promissory note 
payable on demand to lender or 
bearer or to order— When contrary 
to law—Suit on basis of— When 
does not le—Independent obligation 

©—Can form basis of sust—Outside 
evidence, existence of—When pro- 
missory note admissible as evidence, 


A promissory note payable on 
demand to the lender or the bearer 
or to order offends against the 
provision of section 25 of the Pa- 
per Currency Act (X of 1923) and 
therefore cannot form the basis 
of a suit. The plaintiff can, how- 
ever, sue.on the basis of any obli- 
gation, whether antecedent to or 
arising simultaneously with the 
execution of the-promissory note 
independently of the execution of 
the promissory note. 


Where there is other evidence 
outside the promissory note of 
the obligation sued upon, the 
- promissory note in question is 
admissible as evidence to be read 
in conjunction with that other 
evidence to arrive at a decision 
as to whether the independent 
obligation is proved. Where there 
is no other evidence, while the 
promissory note is still admissible 
in evidence, there can be no decree 
on the basis of it alone. 


[Per SEN, J.—The general pro- 
visions of the Negotiable Instru- 
ments Act cannot be treated as an 
indication of an intention on the 
part of the legislature to legalize 
an instrument upon which an 

* interdict has been placed by the 
intervention of a special statute.] 


MIYAN BUX v. MST. BODHIYA 














Partition—Agreement to sepa- 

° rate, whether constitutes. 
See Hindu Law .. as 
Partnership—Dissolution of— 
What amounts to—Stoppage of 
partnership business—Other cr- 


cumstances—Inference of dissolu 
tion. 


The mere suspension of business 
of partnership does not necessarily 
lead to the conclusion that there 
has been a dissolution of that 
partnership but the cessation of 
the, business coupled with other 
circumstances may legitimately 
lead to the inference that the 
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Partnership had been dissolved. 


Where no partnership business 
was done after 25th January, 1920, 
on which date the servants of the 
firm were dismissed, the rent of 
the shops was paid and accounts ' 
finally closed and a month or two ' 
afterwards everything was finally 
disposed of, 4e/d, that the partner- 
ship must be deemed to have 
been dissolved ın January, 1920 
and a suit for dissolution of part- 
nership, filed in April, 1923, was 
time-barred inspite of the fact 
that the price of some of the 
commodities purchased by the firm 
that were sent to Calcutta for 
sale was received till about Au- 
gust, 1920: 

BAIJNATH v. CHHOTE LAL.. 


Part-per formance Lnapplica- 
bility of the doctrine— Daughter's 
marriage—Gift of portion of pro 
perty by way of sankalp a? kanya- 
dan-—-Sudseguently confirmed by 


243 





See Hindu Law... 
Pauper—Leave to appeal as. 
See Limitation Act, section 5.. 


Penal Code, Secton 52—Ex-~ 
pression ‘ good faith’ as used tn-— 
Interpretation of. + 


See Penal Code, section 499, 
Exception 9 ie ie 


+ 944 


847 


1334 
— Section 172—Surety 

absconding from lawful order of 

arrest— Offence not puntshable under 


See Criminal Procedure Code, 
sections 118, 121 and 514 or 


Sectron 173—Inten- 
tionally preventing service of sum- 
mons—Offence, when made out— 
Personal service, what constitutes. 


443 








The offence of preventing per- 
sonal service of a summons must 
be in each case a question of fact. 

Personal service may be made 
either by delivering or tendering 
but the tender must be a real ten- 
der of a document which is‘under- 
stood by the person to be served 
and he must have voluntarily 
waived actual delivery and indicat- 
ed in some way that atender was 
sufficient. 


eA man who gets away from the 
serving officer with the obvious 
intention of not allowing him to 
hold any communication with him 
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at all and shuts himself in his 
house, is intentionally preventing 
service either by tender or by 
delivery within the meaning of 
section 173 of the Penal Code. 


BUDHUA v. EMPEROR 


— ~ Sectton 174—Convic: 
lion under—When unjustified— 
Land Revenue Act of 1901, section 
147— Citation issued under— Service 
of delayed, for no fault of accused— 
Accused’s failure to attend court on 
fixed date—Case for Crown failing 
on mere Statement of the case— 
Effect of. 


A citation under section 147 of 
the Land Revenue Act, which was 
dated 25th February, 1927, was 
served on the opposite party, for 
no fault of the latter, at § p. m. 
on March 10, 1927, andit read as 
follows :—‘* Whereas arrears.. .. 
....are due by you......you are 
hereby directed to present your- 
self personally in this Court on 
the rith March, 1927 at noon in 
case the entire -arrears together 
with the process fee........are 
not paid verysoon.’”? It was found 
that the village of the accused 
was clearly along way from the 
tahsil. edd, that the citation 
was phrased on the basis that it 
would be served in good time and 
according to the terms of the 
notice itself the accused was en- 
titled to the benefit of the 
condition implied in the words 
“in case the entire arrears due 
are not paid very soon, ’' and no 
conviction under section 174 of 
the Penal Code could stand. 


KING-EMPEROR v. TIKA RAM 


Section 182—Prose- 
cution under, by police, for making 
false report—Stmilar report made 
before Magtstrate—Separate pro- 
ceedings under section 211, 


Where either of the sections 
182 and 211 is applicable at the 
instance of a Police Superin- 
tendent or a Magistrate, the 
discretion or power of one or the 
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other to proceed is not limited in , 


any way whatever by the discretion 
vested in the other. 


Applicant was prosecuted under 
section 182 of the Penal Code by 
the police for making a false re- 
port to them. Subsequently the 
applicant made a similar complaint 


Penal Code—(contd.) 


to the Magistrate who dismissed 
it holding that it was unnecessary 
to start separate proceedings un- 
der section 211. 
police had taken a step which they 
were authorised by law to take 
and therefore there was no justi- 
fication for interfering with their 
action. 

JANG BAHADUR -SINGH v. 
EMPEROR.. T ti 
Section 263—Non- 
with provisions of— 





compliance 
Efect of. 


See Penal Code, Section 323 
and 426... 





Sections 323 and 426 
— Conviction under—When bad— 
Non compliance with provisions of 
section 263—LEffect of. 


A Magistrate in trying asum- 


mary case in which no appeal 
lies must ‘record his reasons 
for conviction in such a way 


that the court of revision will be 
in a position to judge whether 
there are sufficient materials to 
support that conviction. 


Where the Magistrate convicted 
the accused under sections 323 
and 426 of the Penal Code with- 
out recording the plea of the 
accused and his examination as 
required by cl. (g) of section 263 
and without giving a brief state- 
ment of his reasons upon which 
his finding was based, eld, that 
the conviction was bad. 


MURAT SINGH v. EMPEROR.. 


sections 353 and 225 
—Assaulting an Amin and rescuing 
from arrest the heir of a deceased 
member of a Co-operative Society— 
Arrest in persuance of recovery of 
arrears—Legality of—€o-operative 
Socteties Act (1912), section ¢3— 
Rules 31(4) and (10) framed under 
—Interpretation of—New proviso 
to sub-rule (4) of rule 31, effect of. 


The rule enunciated in the new 
sub paragraph 9A after para 167 
(9) of the Manual of Co-operative 
Society, Volume I is based on 
the new proviso to sub-rule (4) 
of rule 31 framed by the Local 
Government under section 43 of 
of the Co-operative Societies Act 
of 1912, which only limits the 
liabilities of the legal represent- 
atives to the extent of the assets 
which come to their hands as such 











Acid, that the’ 
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from the deceased member or 
past member, It places a limit 
on the property from which the 
contribution is to be realised but 
the liability of a legal represent- 
ative, personal or otherwise, to 
the extent of the property which 
he inherits from the deceased 
member continues as before 
and the contribution may still 
be realised from him to the 
extent of-the assets of the 
deceased in his hands in the 
game manner as arrears of land 
revenue by his arrest and deten- 
tion, as one of the modes provid- 
ed forin section 146 of the U.P. 
Land Revenue Act 

GULAB v. EMPEROR ie 
£ Section  447—Con- 
action unde —Essential ingredient 
to form basis of—Intention to com- 
mait offence or to intimidate, insult 
or annoy. i 


The essential ingredient which 
ought to form the basis of a con- 
viction under section 447 of the 
Penal Code is proof of an inten- 
tion to commit an offence or to 
intimidate, insult or annoy. 


MATHURA RAI v. EMPEROR.. 
Section q452— Con- 
wiction under-— When bad—Crimi- 
nal trespass— What does not amount 
to—Open enclosure wilhout door 
or 100f—Not a butlding. 


Criminal trespass is committed 
in a house when an entry is made 
in a building, tent or vessel used 
as ahuman dwelling, or any build- 
ing used as a place of worship, or 
as a place for the custody of pro- 
perty. 

Where appellant entesed an 
enclosure of one Z made of thorny 
bushes and adjeining Zs thatch- 
ed house and beat him and it 
was found that the enclosure had 
no roof or door, #e/d, that a con- 
viction under section 452 of the 
Penal Code was bad as such an 
enclosure was not a building. 

MUNSHI v KING-EMPEROR . 


Section 4g8—Offence 
under, when not made out— Married 
woman living with a man of her 

















own free will—Detention—What 
does not amount to. 
ere can be no detention 


where a woman lives with a man 
of her own free will and refuses 
to go back with her husband. 
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Where a married woman her- 
self went to live with the appli- 
cant aud there was no evidence to 
prove that the applicant was keep- 
ing her for having illicit inter 
course with her but it was found 
that the applicant helped her in 
her not being taken away by force 
by her husband, %ełlď, that the 
applicant was not guilty of an 
offence under section 498, Indian 
Penal Code. 


OCHACHAL AHIR v. EMPEROR 
through BIJAI AHIR 


—— — -Section  g99—De- 
famation—Imputation that a person 
was out-casted—Per se defamatory 
— Section 95—{nappilicabiHty of. 


Explanation 4 of section 499 of 
the Penal Code does not apply 
where the words used and form- 
ing the basis of a charge : are per 
se defamatory. 


Where a Hindu lodged a com- 
plaint under section 499 of the 
Penal Code on the gtound that 
at the time of a feast of the bro- 
therhood the accused declared 
thft he had been outcasted and 
was not fit to sit down at the feast 
and although the complainant said 
that he suffered on account of 
the declaration and that he suc- 
ceeded in proving-that it was false 
by inducing the members of his 
brotherhood not to act upon it, 
the trial court dismissed the case 
under section 95 and the Sessions 
Judge, in disallowing a revision, 
admitted that the words used in 
themselves were of a defamatory 
nature but was of opinion that 
the complaint did not show that 
complainant’s character was in 





fact lowered in the estimation of_- 


others, eld, setting aside the 
lower courts’ orders, that the 
complaint made out a clear case 
of defamation and the matter 
should be tried out. 

MOHAN LAL v. RAM CHARAN 


—_—— Section 499—Pro- 
visions of—Defamatory statements 
contained in a petition to Magistrate 
— When absolutely privileged and 
when not—Criminal case and a 
civil suit founded upon libel— 
Qifference between— Malicious im- 
putations—A bsence of actual dagnage 
—Lffect of —Actual malice—Bur- 
den of’ proof. A 


A report made to a police officer 





e 
[A L. J. R 
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is not a judicial proceeding and 
imputations contained in sucha 
report may be privileged if there 
was an occasion of privilege, but 
they are not absolutely privileged. 
If the defendant pleads privilege 
the onus lies upon him to prove 
the affirmative andif he succeeds 
in proving privilege, the onus of 
proving actual malice is then cast 
upon the plaintiff for malice des- 
troys privilege. That privilege 
which affords a ground of defence 


can only arise either from the ~ 


nature of the publication or from 
the relation between_the parties. 

The difference between a crimi- 
nal case and acivi] suit founded 
upon libel is a difference not 
merely of form but is one of sub- 
stance. 


Statements, if defamatory, con- 
tained in a petition addressed to 
a Magistrate, might not be abso- 
lutely privileged. for a criminal 
court, but the privilege is ab- 
solute in a court of civil juris- 
diction. 


The law presumes that the 
publication of a libel or slande® 
which is actionable ger se has of 
itself a natural and necessary 
tendency to injure the plaintiff. 
Special damage is not a gist of 
those actions but a consequence 


only of the right of action; and 
though the plaintiff offers no 
evidence of actual damage, the 


jury are not obliged to award 
nominal damages only. 

Where the defendant maliciously 
with a view to put his adver- 
sary 
with the commission of serious 
crimes such as dacoity, extortion 
etc., a court would find itself 
justified in granting a decree for 
Rs. 400 even in the absence of 
actual damage. 


MOHAMMAD SAMIULLAH 


_ KHAN v. BISHU-NATH . 


Section 499, Excep- 
tion g— Defamatory  statement— 
When protected by—Offence under 
section 500—When made oui— Ex 
pression‘ good fath” as used in 
Section 52—Interpretation of— 
Statement of accused person—Use 


of—Cripinal Procedure Code, sec- ® 


tion 342. 
According. to appellant’s own 


185 


into trouble charged him’ 
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statement made before the Court, 
he, being genuinely anxious for 
the safety of his son and with the 
object of seeking their help, inter- 
viewed two local officials and 
told them that his daughter-in law 
was likely to murder her husband 
and also criticized her moral 
character adversely in so far as 
it affected him and his family. 
Several months after the occur- 
rence on information supplied by 
one of the officials, the daughter- 
in-law lodged a complaint and 
the appellant was eventually pro- 
secuted under section 500 of the 
Penal Code on two charges: 
(1) that appellant defamed com- 
plainant by stating that “ she was 
of unsound mind and likely to 
murder her husband”; and (2) 
that “ she was of lose character, 
‘man-mad’ and had a very bad 
reputation for being immoral at 
Cawnpore and at Allahabad.” 
The officials, who were the only 
prosecution witnesses, failed to 
give the exact words, which, it 
was alleged, defamed the com- 
plainant but gave their ‘‘impres- 
sion’? of the conversation that 
they had with appellant. There 
was ample evidence of the honest 
behaviour and good faith on the 
part of appellant and of the 
fact that the son and complainant 
weie living a very unbappy life. 


Held, (1) that as regards the 
first charge, appellant was amply 
protected by Exception 9 to sec- 
tion 499 of the Penal Code ; 


(2) that appellant was guilty 
under section 500 of the Penal 
Code on the second charge. 


[Per MBKERJI, J.—If there be 
no sufficient evidence for the con- 
viction, or, if from fhe vagueness 
of the prosecution evidence, the 
court is not prepared to act on 
it, it should not be open to the 
Court to supplement the prosecu- 
tion evidence by selecting, out 
of the statement of the accused 
person, passages, which might 
coroborate the prosecution evi- 
dence, and to reject those pass- 
ages, which go to exonerate the 
accused person. 


The gth exception to section 
499 of the Indian Penal Co 
can be read to mean only this 
that a man who makes an imputa- 
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tion in good faith and makes 
that imputation for the protec- 
tion of the interest of himself or 
any other person, is outside the 
operation of that section. There 
is no justification for reading the 
exception as meaning that if the 
person making the imputation 
believes in good faith that he has 
been acting for the protection of 
the interest of himself or any 
other person, he is not liable. 


The question whether the per- 
son making the imputation in 
good faith was or was not acting 
for the protection of such in- 
terests is a question of law and 
not of fact.] 


[Per KING, J.—It is unneces- 
sary to prove the exact words 
used by the accused for the pur- 
pose of supporting a conviction 
for oral defamation. It is suffi- 
cient to prove the purport or 
substance of the defamatory im- 
putations provided that a sufti- 
ciently clear account of the pur- 
port of the defamatory matter is 
given. 


y If the prosecution evidence is 
to be discarded as not making 
out even a prima facie case then 
it is doubtful whether a person 
could be rightly convicted merely 
on his own admissions. ] 


COLONEL BHOLA NATH vz. 
KING-EMPEROR be s 





— Section 500—Convic- 
tion under, validity of— When of- 
ence made out—Publishing defama- 
tory matter in newspaper—Lditor 
and Publisher engaged in prosecu- 
tion of common design against com- 
plainant—Charges not proved— 
Section 239 (d), gppltcation of— 

oint trial, when justified-——Crimt- 
nal Procedure Code, section 342, 
provistons of —Non-compliance with 
but no failure of justice—Complain- 
ant protected by section 537— Publi- 
cation, evidence of- What constitutes 
— Evidence held back from com- 
plainant—To be regarded with 
suspicion by Court. 


Where the Editor and the Pub- 
lisher of a newspaper, with the 
common object of bringing about 
the fall of the complainant, who 
held @ high position in an Indian 
State and against whom they 
bore ill-will, printed defamatory 
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articles and an anonymous letter 
containing a gross libel against 
the complainant and without as- 
certaining the veracity of the 
charges, made a lengthy editorial 
comment on the said letter, and, 
later on, when invited to apolo- 
gize, they preferred to stand by 
what they had circulated, and in 
the course of their trial they 
made no attempt to prove the 
charges but made all sorts of 
accusations affecting the character 
of the complainant who was never 
given an opportunity to meet 
them, eld, (1) that the accused 
were guilty of offences under sec- 
tion 500 of the Penal Code; 


(2) that as the accused were 
engaged in prosecution of a com- 
mon design, their case came 
under section 239 (d) and there- 
fore a separate trial was not neces- 
sary ; 


(3) that although the Magis- 
trate did not comply with the 
provisions of section 342 of 
the Criminal Procedure Code 
by not questioning the accused 
at the close of the evidence of 
the prosecution, but as the omis- 
sion did not occasion a failure of 
justice, the complainant could 
call in the aid of section 537; 


(4). that the fact of a witness 
having produced a copy of the 
newspaper containing the offend- 
ing article ‘sent to him from the 
publishing office, along with his 
name and address upon it com- 
plete with stamp and post-mark, 
was sufficient evidence of pub- 
lication and having regard to the 
fact that a newspaper is a com- 
modity printed for the purpose 
of being read, the court should 
assume that it was so read. 


A plaintiff or complainant has 
an absolute right to know exactly 
the allegations or charges upon 
which the opposite side are going 
to rely and where these are held 
back, evidence relating to them 
should be regarded with suspicion 
by the Court in both civil and 
criminal cases and Judges should 
hesitate to act upon such evidence 
and should on all occasions ex- 
press disapproval of this practice 
and remedy it as far as possible” by 
recalling the plaintiff or accused 
or other appropriate witnesses 
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and when possible making the 
offending party pay the increased 
costs in any court. 


A newspaper has a public duty 
to ventilate abuses, and if an 
official fails in his duty, a news- 
paper is absolutely within its 
rights in publishing facts deroga- 
tory to such official and making 
fair comment on them, but it 
must get hold of provable facts. 


EMPEROR v. JHABBAR MAL .. 


Sections 500and 502 
—Conviction under—Publishing de- 
famatory matter under- guise of 
rumour— Duties of an editor—Plea 
of justification—Proper use of— 
Aggravation of the offence, what 
constitutes—Proper sentence, ques- 
tion of. 

During the time when Hindu- 
Moslem differences were very 
acute, a Moslem editor published 
an article, under the guise of a 
strong rumour, charging the com- 
plainant who was aman of per- 
fectly good character and repu- 
tation and closely identified with 
activities of the Hindu religions 
with ‘‘ having poisoned his own 
son in complicity with other re- 
latives because the son wished to 
become a convert to Islam”. It 
was proved that the son had died 
of typhoid, that the malicious 
and false charges were made 
without the slightest enquiry by 
the editor and that when the truth 
of the article was challenged by 
complainant, far from apologizing, 
the editor wrote a provocative 
letter repeating the scandal in a 
manner aggravating his original 
offence. On commencement of 
proceedings under section 500, 
Penal Code, accused filed a list 
of 148 witnesses out of whom 
only one was called and in cross- 
examination of complainant’ s wit- 
nesses, he put questions showing 
a desire on his part to justify the 
article. edd, that the accused 
was rightly convicted by the lower 
courts under sections 500 and 502 
of the Penal Code, but the cir- 
cumstances of the case called for 
enhancement of the sentence. 


It is no defence to a civil suit 
that the person who published 
the libel’or slander did not ori- 
ginate it but heard it or received 
it from another or that it was a 
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current rumour and the person 
publishing it Jona fide believed it 
to be true. 


An editor should be most watch- 
ful not to publish defamatory at- 
tacks upon individuals unless he 
first takes reasonable pains to as- 
certain that there are strong and 
cogent grounds for believing the 
information which is sent to him 
to be true—that proof is readily 
available and that in the parti- 
cular circumstances his duty to 
the public requires him to make 
the facts known. 


Malicious publication in the 
sense of active ill-will against the 
person defamed is not a neces- 
sary constituent of the offence of 
defamation. 


A defendant, in proceedings for 
defamation, whether in a suit or 
under section 500, Indian Penal 
Code, must depend upon facts 
which he is certain can be proved 
by him or his witnesses, and if 
there is no substantial defence, 
an immediate apology in the wid- 
est and most unreserved terms 
may fairly be presumed to de 
crease the damages and lessen the 
punishment under section 500. 
The plea of justification should 
never be put forward unless there 
is a practical certainty of success, 
and where justification cannot be 
pleaded, no act should be done 
by counsel or client nor any 
question put tending towards 
justification. 


MOHAMMAD NAZIR v. 
PEROR .. 


EM- 


Selin; 500— Offence 
under, whin made out. 


See Penal Code, action 499+ 
Exception 9 . . 


Perjury—Cycle of minna ie 
secutions—When should be stopped. 


See Criminal Procedure Code, 
section 403 $ D 


Dressinptioa Death of one of 
the plaintiff-appellants during pen- 
dency of appeal—Fatlure to bring 
legal representatives on the record-— 
Effect of-—No abatement of appeal 
—Cruil Procedure Code, Order 22, 
rule zand Order J, rule I—Cus- 
tom — Wajib-ul-arz—Property 1% 
the hands of sole owner, effect of. 


Where the trial court dismissed 
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Pre-emption—(concid.) 


a suit for pre-emption brought by 
three persons and during the pen- 
dency of an appeal to the High 
Court, one of the plaintiffs died 
and his legal representatives were 
not brought on the record, held, 
that the appeal did not abate and 
that the surviving plaintiffs were 
entitled to have a decree for pre- 
emption provided they succeeded 
in their appeal, 


Once property comes into the 
hands of a single proprietor, the 
custom of pre-emption must come 
to an end. The custom may grow 
up again but its growth will have 
to be established by evidence. 


A contract recorded in a wajib- 
ul-arz may be enforced by or 
against the representatives of the 
contracting parties. 








MAHADEO SINGH v. TALIB 
ALI me oe oA 
— Vendors mukh- 


tar-am negotiating sale in favour 
of vendee— Subsequent purchase by 
ım of part of property sold— 
When not estopped from resisting 
plaintif s claim to pre-empt. 


Where the Mukhtar-am of the 
vendor who had taken part in 
hegotiating the sale in favour of 
the vendee, subsequently himself 
purchased a part of the property 
sold to the vendee, and as aco- 
sharer was on equal footing with 
the plaintiffs, Zefd, in a suit in 
stituted by the plaintiff after the 
acquisition of a part of the pro- 
perty by the MuAhtar-am, that he 
had not disqualified himself from 
resisting the claim for pre-gmp- 
tion against him after he had pur- 
chased a part of the property. 


BOHRA GANGA PRASAD v. 
POORAN .. ae oe 


Pre-emption Act (XI of 1922) — 
Provisions of—Transaction not 
amounting to a sale within meaning 
of section 54 of Transfer of Pro- 
perty Act—Pre-emption suit, when 
does not lre. 


Where after the death of the 
last male owner of the property 
in dispute, Æ (mother of the de- 
ceased obtained a decree for 
maintenance against Z, the widow 
of the deceased, which was de- 
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clared to be a charge on the pro- 
perty in B’s possession and when, 
on failure to pay this maintenance, 
& was about to enforce the charge 
by execution ofa fresh decree, 
B executed a sale-deed in favour 
of & which stated that ‘‘ the con- 
sideration for the sale consisted 
ofa sum due in respect of main- 
tenance under the decree,” that 
“R had agreed to abandon her 
right as charge-holder over the 
property in 8’s possession,” that 
“ the transaction had been entered 
into for the protection of the pro- 
perty” and that ‘‘ R had agreed 
to pay a certain sum to Z who 
was in need of it,” Ae/d, that as 
this transaction was not a sale 
within the meaning of section 54 
of the Transfer of Property Act, 
no suit for pre-emption could be 
maintained on its basis. 


Under the Agra Pre-emption 
Act (XI ‘of 1922) there is no 
cause of action for a suit for pre- 
emption unless there has been 
either a sale or foreclosure. The 
term “‘ sale’? is expressed to 
mean a sale as defined in the 
Transfer of Property Act and the 
word “‘ price ’? means “ money ”. 


RAJJO v. LAJJA .. ve 











Sections 3 
and 7—Implication and construc 
tron of—When all right of pre-emp- 
tion lost. 


See Bundelkhand Alienation of 
Land Act of 1903 (as amended by 
Act: IV of 1915), section 16 (a) 











Section 10 
— Right of pre-emplion—Confined 
to sales and foreclosure only— 
“ Sale”, meaning of as defined tn 
section 4 (10)—Transfer under 
compromise decree—Not pre-emp- 
table. 


A sale which is pre-emptible in 
the Agra Pre-emption Act (XI 
of 1922) must be strictly a sale 
as definedin the Transfer of Pro- 
perty Act, 1882, and therefore a 
transfer of property effected un- 
der a compromise decree of a 
couré cannot be treated as asale 
nor pre-empted under the pré- 
emption. Act. 


PARAS RAM v. NEKSAI oe 
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—— Section 12, 
sub-clause (3)—‘* The common an- 
cestor”, meaning of the expresston— 
Vendee on same footing as pre- 
emptor—No right of pre-emption— 
Pre-emptor descended from nearer 
ancestor—When entitled to succeed. 
- Where, ina pre-emption suit, 
the plaintiff was the own sister of 
the vendor and the vendees were 
his own uncles and the parties 
being Mohammedans, 4e/d, that 
as the plaintiff was descended 
from a nearer ancestor, she was 
entitled to succeed. 


_ The meaning of the words " the 
common anceStor,’? as used in 
section 12, sub-clause (3) of the 
new Agra Pre-emption Act, must 


be that common ancestor who is ` 


the nearest. 


When a vendee is on the same 
footing as the pre-emptor, there 
is no nght of pre-emption at all 
and the property cannot be divided 
between them. 


ASHRAF BIBI v. MOHAMMED 
ABDUL RAOOF 








Section 20 
—FProperty transferred prior to 
institution of suri to person against 
whom plaintiff has no right of pre- 
ference—Claim cannot be decreed. 


If on the date the suit for pre- 
emption is brought the property 
has been transferred to a person 
as against whom the plaintiff has 
no preference, the claim cannot be 

~ decreed. 


BADRI PANDEY v. PARSOTAM 
SINGH . ace è 


— Section 24 
—Preemption sought after a year 
— Money left in hands of vendee for 
payment of previous debis—Vendee’s 
fatlure to fulfil his part of contract 
— Plaintif not entitled to credit for 
enterest—Pre-emptor's right to pro 
perty—Accrues on date of depostt of 
pre-emption money. 





Where in a pre-emption suit, 
brought after a year from the date 
of the sale, it was found that out 
of the sale consideration of Rs. 
22,000, Rs. 4,000 were ‘actually 
paid in cash to the vendors but 
two sums of money which were 
left in the hands of the vendees 
for payment to two creditors under 
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two promissory notes and three : 


further sums for payment to prior 
mortgagees, were not paid, Aeld: 


(t) that the defendants not 
having paid off the said promis- 
sory notes and the plaintiff not 
being called upon to pay those 
amounts it was wholly unneces- 
sary to decide whether these debts 
were actually due, The plaintiff 
could not be sued by the creditors 
directly as there was no privity of 
contract between them; 


(2) that the plaintiff could not 
be allowed credit for interest 
accruing on account of the delay 
in payment by the vendee of 
money left in his hands; 


(3) that as regards any interest 
accruing on account of non-pay- 
ment of debts due on the promis- 
sory notes, the breach committed 
by the vendee, if any, would 
entitle the vendor to sue him for 
damages and the plaintiff would 
not beheld liable to make good 
the loss incurred prior to the date 
of the deposit of the pre-emption 
money by her. 


The right of a pre-emptor to 
the property accrues on the date 
of such deposit and it is the 
vendee who is entitled to all the 
rents and profits of the property 
up to that date. 


The pre-emptor should step into 
the shoes of the vendees and 
occupy the same position as the 
latter does on the date of the 
deposit. 


JAI DEVI KUNWAR v. KALYAN 
SINGH, .. ° a Pies 


Press and Registration eof Books 
Act (XXV of 1867) as amended 
by Act XIV of 1922, section 7— 
Declared printer—Presumptive res 
ponstbility for defamatory matter 
printed in a newspaper—Bona fide 
absence, when good defence. 


When the declared printer of a 
newspaper pleads absence in good 
faith, he should prove who was in 
fact the printer of the issue of 
the newspaper which may form the 


.subject-matter of legal proceed- 


ings. If he seeks to escape his 
presumptive responsibility, then 
he should show who was in fact 


responsible, 
i : 
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1474 INDEX R: 
PAGE Privacy—{concld.) PAGE 
Press and Registration of Books lane in-between the houses of the 
Act (XXV of 1867) as amended parties does not destroy the right 
by Act XIV of 1922—(concld.) of privacy. 
Where it was established that CHHEDI RAM v. GOKUL 
the defamatory article was pub- CHAND .. a <. 537 
lished during the bona fide absence Privy Council—A ppeal to— Certi- 
of the declared printer _of the ficate—Non-payment within time of 
newspaper and without his know- costs of translation and printing. 
ledge, Aeéd, that the printer could i he ne ho 
not be convicted under sections See Indian Limitation and 
500 and sor of the Penal Code. Code of Civil Procedure (Amend-. 
ment Act) 26 of 1920, section 3 
EMPEROR v. MUHAMMAD (1) a 433 
SIRA a a a 6 a i 
S 7 74 Application for 
Principal and agent--Mutuality leave to appeal—Value of case less 
of accounts— What constitutes. than Rs. 10,000—Whether High 
See Limitation Act, Article 85 353 | Court entitled to certify. 
— Pakkaarahtias, See Civil Procedure Code, sec- 
position of—Analogous to delcre tion 109, clause (c) .. 336 
dere agent—Stringency in market Professional misconduct— What 
—No profit—Liability towards does not amount to 
a l, ti , ` 
prenapa ae ion of. , See Legal Practitioner’s Act, 
The position of pakka arahtias section 14, sub-clause (c) .. 1280 


is analogous to that of a del credere 
agent who incurs only a secondary 
liability towards the piincipal, and 
whose legal position is partly that 
of an insurer and partly that ofa 
surety for the parties with whom 
he deals to the extent of any 
default by reason of any insol- 
vency or something equivalent. 


Where there can be no profit by , 


reason of any stringency in the 
market, his liability does not go 
to the extent- of making him res- 
ponsible to the principal. 


CHAMPA RAM v. TULSHI RAM, 
JAI LAL .. an 


Principal's 
acquiescence in retention of services 
— What amounts to and effect of. 


See Contract Act, secéion 39 .. 
a a 











_ Pronote 
executed as c&llateral security for 
balance on running account—Sutt 
for recovery of money on basis of. 


See Negotiable Instruments Act 
of 1881, section 46, para. (3) 


Privacy—frghi of—Infringement 
of, by new constructrons— Adequate 
remedy, What amounts to, 


See Specific Relief Act, section 
55. illustration (a) 


ee 


—_——_—- Infringement of 
—LHatstence of public lane tn be- 
teen houses of parties—Right of 
privacy, when not destroyed, 





The existence of even a public 
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Provincial Insolvency Act (V 
of 1920), sections qi, 44 (3), 
44 (2) and 34 (2)—Application 
for adjudication subsequent to debt 
lging contracted—Platntiff becom- 
ing surety—Order of discharge, 
effect of—Sutt by surety against 
discharged insolvent to recover 
money paid to creditor— When does 
not lie, 


A surety has a right of proof in 
respect of contingent liability as 
surety. 

Subsequent to plaintiff becom- 
ing surety of defendant with res- 
pect to a particular debt defend- 
ant was discharged under section 
41 of the Insolvency Act. There 
after the creditor sued plaintiff 
and recovered his debt from him 
In a suit brought by plaintiff 
against defendant for recovery of 
the amount paid by him to the 
creditor, 4e/d, that a surety has a 
right of proof in respect of con- 
tingent liability as surety, that 
under section 44, clause (2) of the 
Provincial Insolvency Act an 
order of discharge releases the 
insolvent from all debts provable 
under the Act. 


Held, further, that the debt of 
plaintiff surety did not come 
under either head of those debts 
which could’be excluded from the 
schedule of provable debt under 
clause (2) of section 34 and the 
defendant was therefore released 


VoL. xxvi] ° 
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Provincial Insolvency Act"(V PAGE 


of 1920)—fconcld.) 


from the debt due to the plaintiff. 
GANGADHAR v. KANHAI 








Section 54 (1)— Transfers 
made by insolvent—Date of petition 
upon which insolvent adjudged as 
such— Determination of. 
. Where on 15th December, 1926 
appellants t and 2 applied that 
SN be declared‘an insolvent but 
aş the total debt payable by SV 
to these appellants did not amount 
to Rs. 500, appellant 3 joined in 
the petition on 28th January, 1927 
and it was on this petition that 
SM was adjudged an insolvent on 
18th February, 1927, eld, that 
the 28th January, 1927 must be 
taken to be the date of the peti- 
tion upon which the insolvent was 
adjudged as such and as the trans- 
fers were more than three months 
before that date, they could not 
be questioned under section 54 
(1) of the Provincial Insolvency 
Act (V of 1920). 

SOHAN LAL v. SHEO NATH .. 


Provincial Small Causes 
Courts Act, article ga—Jurisdtt- 
tion—Mortgage—Redemption by 
heirs of one of two mortgagors— 
Sust for contribution based on sec- 
tion 69 of Contract Act--When 
triable by Court of Small Causes. 

Only such suits are barred by 
the Provincial Small Causes 
Courts Act as are actually covered 
By the words of the different 
articles and not those which are 
in substance like suits described 
in those articles. 

Where plaintiffs, who were the 
heirs of one of two co-mortgagors, 
having had to pay, under compul- 
sion, the entire amount of the 
decree for sale obtained on the 
mortgage, sued the defendant for 
contribution to the extent of his 
Share in the property and the 
Subordinate Courts having tried 
the suit regularly and not by a 
Court of Small Causes, e/a, in 
revision, that as the suit was 
.based on an implied contract for 
reimbursement and ‘was not 
brought under any provisions of 
the Transfer of Property Act, it 
should be filed a fresh in a Court 
of Small Causes having jurisdic- 
tion. bg 

SYED MOHAMMAD ALI v. 
MAKTDPB-UN-NISA .. 
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Fublıc Gambling (Amendment) 
Act (J of 1917)—“ Common gaming 
house’ — What  constitutes—Ser- 
vants gambling in an office and re- 
ceiving profit. 

Where the menial servants of a 
public office residing in the out- 
houses attached to the office pre- 
mises gambled in the office, re- 
ceiving profit out of the gambling 
and used the place for such pur- 
pose. eld, that the servants were 
guilty of using the office as a 
common gaming house. 

BHAGWANDIN v. EMPEROR .. 


Sections 3 and ¢—Ac- 
cused charged under diferent sec- 
trons but offences committed in 
course of same transaction—Jant 
trial, validity of—Criminal Proce- 
dure Code, section 239, clause D, 
application of. 


Where two persons were charg- 
ed with offences punishable under 
sections 3 and 4 of the Gambling 
Act and were tried jointly with 
the other accused who were charg- 
ed under section 4 of the Act, but 
the offences committed by all the 
accused were committed in the 
course of the same transaction, 
vız., in the course of gaming, 4e/d, 
that in view of the provisions of 
cl. D of section 239 of the Crimi- 
nal Piocedure Code all the ac- 
cused could be jointly tried. 


DARAB v. EMPEROR oe 








Railway—ish-note form H— 
Seals broken and heavy bales re- 
moved from railway yard during 
night—Misconduct. 


Where the wagon carrying plaint- 
iff's goods wnder Risk-note H 
was sealed and rivetted and it 
arrived at its destinatton intact 
but owing tothe necessities of 
train management the wagon had 
to be kept in a separate yard dur- 
ing the night, and on its arrival 
the next morning at its destina- 
tion one seal was tampered with 
and two bales weighing 43 mds. 
each were missing, eld, that it 
was a legitimate inference that 
these bales must have been re- 
moved either by the railway ser- 
vants themselves, or by trespass- 
ers, with the connivance, if not 
the assistance, of the railway ser- 
vants and therefore whichever it 
was,it was a clear case of mis- 
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Railway—(concld.)” 


conduct of those in charge of the 
yard during the night. 


The less the evidence of negli- 
gence of the railway servants, the 
strongeris the inference of mis-. 
conduct against the railway admin- 
istration, if the goods disappear 
in spite of the exercise of due 
care. 


KHAIRATI LAL BABOO LAL vz. 
B. B. & C. I. RAILWAY 6 


Railways Act (IX of 1890), 
Section 54 (1)—Rariway adminis- 
tration’s power to make rules 
under, with respect io despatch of 
goods at its own risk—Valhdity of 
rules—Proper test of. 


The proper test for determin- 
ing as to whether a particular rule 
made by a railway administration 
is or is not valid, isto see whe- 
ther that rule framed is a reason- 
able one and is not inconsistent 
with the Indian Railways Act. 
There is nothing in the Act that 
prohibits a railway administration 
from insisting on a particular 
mode of packing, if consignments 
are to be despatched at its own 
risk. The fact that another 
mode of packing is as secure as 
the one enjoined by a rule fram- 
ed by the railway administration 
is irrelevant for the purpose of 
determining the validity of that 
rule. 


SECRETARY OF STATE FOR 
INDIA IN COUNCIL, THROUGH 


INDEX 





PAGE 


446 


THE AGENT, E. I. RY. v. ANANT ~- 


RAM CHOPRA së on 


= Section 72—Risk- 
note H—Goods consigned under 
—Risk-note, when apples Attest- 
ation not essential part—“Wilful 
neglect” — Meaning ex plained— 
Principal and "agent. 


Where the goods are delivered 
to the Railway Company for 
carriage and are so accepted, the 
responsibility of the Railway 
Company for each parcel of goods 
accrues forthwith on the delivery 
of the goods and the acceptance 
of such delivery and accordingly 
the risk-note attaches to them 
immediately on such delivery and 
acceptance. 


The attestation of Risk-note 
f@ by two witnesses, although 
contemplated in the form as ap- 
proved is not an essential part 


Railways Act (IX of 1890) 
—(concld.) 


of the form. 


The expression ‘‘wilful neglect” 
means that the Act is done deli- 
berately and intentionally and not 
by accident or inadvertence: but 
so that the mind of the person 
who does the act goes with it. 


Where goods consigned under 
Risk-note Æ were lying on plat- 
form awaiting transport and there 
they caught fire and it appeared 
on the evidence that the means 
of extinguishing fire were not as 
they ought to be in the case of a 
large cotton exporting station, 
that one hydrant was certainly not 
working and the water was not at 
sufficient pressure, 4e/d, probably, 
on the’whole, this was neglect, 
but not wilful neglect within the 
meaning of risk-note form H. ` 


Where a person has full au- 
thority to sign the name of the 
firm, it is unnecessary that he 
should purport to sign it as 
agent. 

ARDESHIR BHICAJI TAMBOLI 
v. THE AGENT, GREAT INDIAN 
PENINSULA RAILWAY CoM- 
PANY, BOMBAY oe . 


Registration Act, section 375— 
“Person executing’ — Meaning of. 


The words ‘‘person executing” 
in section 35 of the Indian Regis- 
tiation Act cannot be read merely 
as ‘‘person signing’? but mean 
“the person who by a valid exe- 
cution enters into obligation 
under the instrument’, Under 
section 35 the appearance is for 
the purpose of admitting the exe- 
cution already accomplished, and 
there is nothing to prevent the 
executing person appearing either 
in person or by any authorized 
and competent attorney in order 
to make’a valid admission. 

A conveyance was signed on 
behalf of 42 by his agent CD 
purporting to Act under a power 
of attoiney, and before the Regis- 
trar execution of the document 
was admitted on behalf of 48 not 
by CY but by another duly au- 


thorized agent ZF Held, that, 


the registration was valid, and it 
was not necessary that CD alone 
should admit execution before the 
Registrar, and as execution of the 
document was admitted by 48 
before the Registrar by a duly 
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authorized agent, the admission ' 


would cover both the signature 
and the power of CD to sign on 
behalf of 4B and the non-pro- 
duction of the power of attorney 
in favor of CD was immaterial. 


PURAN CHAND NAHATTA v. 











into possession as full owner”. 
It was found that the mortgagor 
having failed to make the said pay- 
ment, defective foreclosure pro- 


ceedings were taken in 1868,” 


under Regulation XVII of 1806 
and the mortgagee took posses- 








MoNMOTHO NATH MUKERJEE.. sion of the mortgaged property e 
Seion. Be on he date when the foreclosure 
eye ei rubkar was written and remained 

ise aoina inadmissible in in such possession for over 12 
CUILE REENERT 3 years. Held, that the mortgagee, 

See Evidence Act, section 91.. having obtained possession under 

À a claim of full ownership, had 
Er nae A A acquired a full title by adverse 
venue Act (ILL OF 1907) —Apbli- Faget oe 12 ate pad a 
t ; 

a EA E E | E E in 3 
accesston—Not included in perma- fo : rne 
nent settlement—When hable to r redemption by the plaintiff. 
assessment—Alluviony what consti- LUCHI RAI v. JAGARNATH 
tutes. r SAHU Gi os .. 149 

Where owing to changes ina Res-judicata—Company tn ligu- 
river flowing between permanently datro —-Clarm to anclude objector on 
settled villages, M and B, 30 list of contributortes. 
acres of land were, in the course See Company in liquidation .. 256 
oí several years, cut away from C: 

s —— Cross-appeals in a 
village M and gradaally added to | dare un one suit Disposed of by 
land never formed part of the one judgment followed by two separ- 
village B so permanently settlal are, decrees—Platntsff's appeal to 
yet in a previous litigation, it was | High Court against decree passed 

‘ A 

decided that it must pass to the in his Oe appeal. 
owners of village &, eld, (1) p See Civil Procedure Code, sec- 
that it could not be said that the tions 11, 96 and roo and Order 41, 
assessment in dispute was an rule 35 ae oe .. 258 
additional oneand (2) that the fase Tnapplrieabrtlity . of 
new land was alluvion and was the principle of—Defeated party's 
liable to assessment under Article right to establish his right to pro 
4 of Regulation 11 of 1825 read perty in another court of competent 
with Section 99 of the Land Re- jurisdiction. 2 
tenue anc: See Land Revenue Act, sections 

RAMANAND v. THE SECRE- 36, 40 and 44. 818 


TARY OF STATE FORINDIA IN 
COUNCIL oy z 


Foreclosure 
proceedings under— Taken by mort- 








Restoration— When cannot be 
allowed A ppeal dismissed for de- 
fault. 


See High Court Rules, Chapter, 


cme lade pauses for 12 i V, rule 5 and Chapter VI, rule 8 1393 
years under claim of full owner- ai f 
ship—When mortgagee cannot be Rishtedar Khandani— Mean 
ousted by a redemption surt. ing of. F 
: See Hindu Law ... .. Ilo 
Two mortgage-deeds described Speen 
as mortgage by conditional sale Sale—Portion of ee 
executed by plaintiff’s predeces- good but another portion unpat 
sor in-title in 1863 and 1865 res- Whether document operative and 
pectively, provided that "the enforceable— Partres’ intention. 
mortgagee was not entitled to When the only fact found is 
possession, that the mortgagor that a portion of the considera- 
was to pay off the mortgage-debés tion set out in a sale-deed has 
in 1868 and that in default of pay- been found to be good considera- 
ment the mortgagee could take tion, the mere fact that a postion 
foreclosure proceedings and enter of the sale consideration has not 
186 . 
e 


rf 
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“Sale——(concld.) 


ing to the conclusion that the 
parties did not intend the docu- 
ment to be a document which 
could be enforced between the 
parties. 


© MUNIRAN BIBI 2 v. AMJAD ALI 
HAH x 





PAGE 
been paid is no ground for com- ° 


= S 539 


DS Sapindas— Order of succession 
— Deter mination of. 


See Hindu Law... oo I 


Small Causes Courts Act, Sche- 
dule II, Article 31—Jurtsdiction, 
question of—Sutt for accounts— 
What does not amount to. % 


’ A suit for accounts is one 
where a preliminary decree for 
accounts is necessary and it is 
necessary for the court to call 
upon the defendant to render 
accounts. A suit does not be- 
- come one for accounts simply 
because accounts have to be 
taken before a balance due from 
- ` the defendant to the plaintiff can 
be discovered. 


SHEOPAL SINGH v. Durca 
PRASAD .. . aie 


Specific Serlot manee —A gr ee- 
ment to execute a morigage for a 
pre-existing debt—knforceabtlity of 
—Indian Evidence Act, sectton 159 
—Refreshing witness? memory— 
r Contemporaneous documenis— Doci- 
D ments not allowed to be putin evr- 

_ dence. 


a The defendant agreed to grant a 
mortgage of specified preperty to 
the plaintiff for the purposes of 

Bie E securing debts already due to the 

‘ plaintiff. A draft mortgage-deed 

2 was prepared, approved hy the 


Crm parties, and was engrossed on a- -. 


stamp paper paid efor by the de- 
fendant. The defendant having - 
y subsequently declined to execute 

Kar the mortgage, the plaintif sued 
` for specific performance of the 





Si eg ; agreement. eld, that the pro- 
atin os perty being identified, and the 
Pais terms of the loan being fixéd, the 


agreement was one capable of en- 
forcement, and a proper mortgage- 
deed should be directed to be 
executed under the direction of 
the Court. He/d, further, that 
even if’a party "be refused per- 
missign to put documents into 
evidence because they had not 
been tendered at the proper time, 
® reference to those very documents 
N : 
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is permissible for the purpose of 
refreshing a witness’ memory 
under section 159 of the Evidence 
Act. 


JEWAN LAL DAGA v. NILMANI 
CHAUDHURI 


—_— To A rc 
ment to re-convey—A fter expiry of 
30 years—A greement enforcible by 
hetrs and assignees. 


On 27th January, 1891, one V 
and his son Æ sold a village to 
the father of the defendants. On 
the same date the purchaser exe- 
cuted an agreement in favour of- 
the vendor, V, stipulating that 
after a period of 30 years from 
the date of the’sale-deed the pur- 
chaser would re-convey the village 
to the vendor, V, if the latter 
wished’ to have the village again 
upon his paying the sale consider- 
ation. Ina suit for specific per- 
formance of this contract insti- 
tuted by the plaintiff who was an 
assignee from X, želd, that V and 
his son Æ being members of a 
joumt Hindu family, the agree- 
ment to re-convey must be deemed 
to have been executed in favour 
of both the father and the ‘son: 
held, further that the terms of 
the contract and the time at which 
the option was to be exercised 
went to show that the intention 
was that option might be exer- 
cised by the original vendors or 
their heirs and assignees and 
that the suit was therefore rightly 
decreed. 


SAKALAGUNA NAYUDU v. 


-CHINNA MUNUSWAMI NAYAKAR 


` Specific Relief Act, Section 24, 
29— Surt for specific performance— 
Claim abandoned during trial— 
Whether plaintiff entitled to dam- 
ages—Amendment of plaint—D1s- 
cretion, how to be exercised. 


In a case of breach of contract 
by one party, the other party may 
elect to putan end to the con- 
tract and to sue for damages, or 
he may keep the contract open 
and sue for ‘specific performance. 
In the latter case he must, if re- 
quired, prove a continuous ‘teadi- 
ne$s and willingness from the 
date of the contract to the time 
of the hearing to perform the con- 
tract onhis part. If during the 
progress of the suit and before 
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the hearing, he abandons his 
claim to specific performance or 
disentitles himself to that relief 
by some act on his part, he can- 
not claim or be awarded by the 
court damages in lieu of specific 
performance of the contract. 
Jurisdiction to award damages 
in substitution -of the relief for 
specific performance remains so 
long as the plaintiff does no act 
on his part to disentitle himself 
to a decree for specific perform- 
ance. A court may allow a 
plaint for specific performance to _ 
be amended into a plaint for claim 
of damages, pure and simple, 
but discretion to allow such an 
amendment should be excercised 
with great care and caution. 

ARDESHIR H. MAMAY. FLORA 
SASSOON .. e. x ee 

— c section 42 
—Applicability of—Agreement be- 
tween principal and agent—A gent’s 
duties not discharged in compliance 
with. i 


` See Contract Act, section 39.. 








-— Section 42 
—Provisions of—Declaratory suit 
asto status—What does not amount 
to—Seeking declaration of relation- 
ship with minor—Sutt not man- 
tainable in civil court. 


No party can claim a declara- 
tion as a matter of right. 


Being a grandmother does not 
in itself carry with it a right to 
be the guardain of a grand-chid. 


Where the plaintiff, with the 
object of becoming the guardian 
of acertain minor, sought a de- 
claration in the civil court to the 
effect that she was a certain re- 
lation of the minor and that 
the latter was not married, “ed, 
that such a declaration would 
be in the nature of a rutum ful- 
men and no court would sit 
solemnly to make such a declara- 
tion in the exercise of its judicial 
discretion and therefore an appeal 
from the lower court’s decision 
did not lie. 


RESHMA DUBAIN v. RAM 
DAWAN TEWARI jay” Ta 


Section 42 
—Suit for declaration by next male 
reverstoner—Nearer female heir 
not impleaded— Efect of. 


See Hindu Law . 
A ae 
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Section 42 
—Suzt for declaration—Right to 
sacrifice cows—Injunction—When 
plaintiff ertitled to relief claimed, 


“Tt is the legal right of every 
person to make such use of his 
own property as he may think fit, 
provided that in doing so he does 
not cause real injury to others 
or offend against the law, even 
though he may thereby hurt the 
susceptibilities of others.” 


Where on the Bagrid day some 
of the Mohammedan residents of 
the village, excluding the plaint- 
iff, entered into an agreement 
with the defendants, who were 
the Hindu residents of an adja- 
cent village, not to sacrifice cows, 
and when the plaintiff, along 
with other Mohammedans, made 
preparations for offering a sacri- 
fice, the defendants succeeded in 
preventing it by a show of vio- 
lence and by threats of a serious 
nature, 4e/d, that the plaintiff was 
entitled to a decree declaring his 
right to sacrifice cows in his 1e- 
sidential house and in any place 
which was not exposed to the 
public view, and, also for an in- 
junction restraining the defend- 
ants from interfering with that 
right and that such relief to which 
the plaintiff was entitled from 
the Civil Court would be with- 
out any prejudice to any order 
which might hereafter be passed 
by the district authorities for 
-the purpose of maintaining public 
peace. 


MUHAMMAD SALIM v. 














RAM- 





Section 55, 





- illustration (fa )—Right of privacy 


— Infringement of, by new cons- 
tructions—Adequate remedy— What 
amounts to—Demoltion of new 
constructions—When unnecessary. 
A customary right of privacy 
within certain limitations exists 
in the North-Western Provinces 
and a material interference with 
such a right is an actionable 
wrong and affords a good cause 
of action to the person or persons 
affected thereby. - 


In view of the social conditions 
of this country and as the practi- 
cal result of the custom whiche 
has descended from olden times, 


-449-| the right of privacy has taken too 
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deep a root to be dislodged by 
any a priori reasoning. 

Where the defendant, by cons- 
tructing a new balcony in his 
house, invaded the privacy of the 
pleintiff’s house`which was enjoy- 
ed by the latter prior to the new 
construction, Aełd, that if the in- 
vasion of plaintiff’s right of 
privacy was prevented and com- 
pletely put an end to without the 
complete removal of the balcony, 
the plaintiff should have no 
further grievance. 


FAZAL HAQ v. FAZAL HAQ .. 


Stamp Act, sections 14 and 35— 
Material alteratszon—Change of date 
for mere office purposes. 


The appellants, merchants in 
Bombay, were importers of piece- 
goods from Manchester. The usual 
method of payment was for the sel- 
lers to draw drafts through a bank 
on the appellants with shipping 
documents attached» The drafts 
fell due 60 or go days after sight. 
In the usual course of business 
the clerks in the bank used to 
note on the top right-hand corner 
of the draft the date on which a 
draft fell due and whenever time 
for payment was extended, the 
original date was struck out 
and a new date substituted. Held, 
that the date formed no part of 
the bill nor did its alternation 
materially affect the contract. 
The date was a mere docket for 
office purposes. Sections 14 and 
35 of the Indian Stamp Act were, 
therefore, inapplicable and the 
documents did not require any 
fresh stamp duty on the making 
of a change in the date. 


H. PESTONJI AND COMPANY 
v. COX AND COMPANY, | oe 


(me 
— — Sections 18 and 35— 
Acknowledgment executed and 
stamped in Native State~Inadmis- 


sibility of, in evidence. - 


Where the acknowledgment re- 
lied upon in the suit was executed 
in the Gwalior territory and a one 
anna stamp of the Gwalior State 
was affixed thereto but the instru: 
ment was not stamped till more 
than three months after it was 
receivad in British India, eld, 
that the stamp duty having not 


been paid within time, the acknow- , 


® ledgment was not admissible in 
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evidence under sections 18 and 35 
of the Stamp Act, and the proviso 
as to payment of the duty and 
penalty did not apply as the i ins- 
trument was chargeable with a 
duty of one anna only. 


ALI MOHAMMAD v. /JAGAN- 
NATH PRASAD & “6 


— Section 57 (1), sub- 
clause (b)—Provisions of, applica- 
bility of—Only top portion of docuw- 
ment containing agreement to pay 
interest stgned—Remaining entries 
netther signed nor totalled—Erght 
annas stamp affixed—When docu- 
ment not constituting more than one 
agr cement, 


‘Where the ‘top portion of a 
document called a sarkhat, which 
contained an agreement to pay 
interest, was signed by two per- 
sons and below their signatures 
was a first entry of Rs. 500 as 
having been advanced to these 
men on the same date and then 
followed entries of a number of 
items on the credit and debit sides 
respectively which were neither 
totalfd nor signed and the docu 
ment bore a stamp of eight annas, 


held, that the document did not. 


constitute more* than one agree- 
ment and was not understamped 
on that ground. 

SHYAM SUNDER LAL, 
SHANKAR LAL—IN THE MATTER 
OF et oF — 

Step-in-aid— What amounts to— 
Execution proceeding pending— 
Application for substitution of 
names. 


See Limitation Act, Article 182 


Stridhan—Sxulka—Nature of— 
Property, given to wife by her 
husband's sister before marriage. 


See Hindu Law... se 


Substantial question of iw 
What does not amount to. 


See Civil Procedure Code, 
section 109, clause (c). we 


Succession Act, 1925, sections 67, 
84—Beneficiaries ostensibly signing 
a will as attesting witnesses—Lvi- 
dence admissible to.show that they 
were not in fact attesting witnesses. 


Were a Hindu 7alugdar execut- 
ed a will whereby he made 
bequests in favour of his four 
sons, and asked them to attach 
their signatures thereto, not as 


| ) 


PAGE 


823 


277 


417 


1203 


336° 


t 


et ee 
VOL. XXVI] ` 


` 


INDEX 





Succession Act, 1925—-(contd.) PAGE 


attesting witnesses, but in token 
of their consent, with a view to 
avoiding disputes after his death, 
and the will was otherwise properly 
attested by other witnesses, Held, 
that the sons could not be legally 
regarded as attesting witnesses to 
the will, and the bequests jin their 
favour were perfectly valid. 


Evidence is admissible to prove 
under what circumstances and for 
what purpose a person, other than 
an executant, attached his signa- 
ture to a document. 


SHIAM SUNDAR SINGH v. 
JAGANNATH SINGH .. ` os 











Revocation of probate—Just cause— 
Will alleged to be forged—Onus of 
proof. 


In India probate can only be 
revoked foi just cause as defined 
by the Legislature. 


If an application for revocation 
is made on two grounds, namely, 
(1) that proper parties were not 
cited and (2) that the will pro- 
pounded was a forgery, probate 
will be revoked if the plaintiff 
proves that proper parties were 
not cited leaving it to the defend- 
.ant to prove that the will was 
genuine, dnd if he does so the 
probate will stand. The onus of 
proving the will in such a case 
will be on the defendant, but if 
the plaintiff fails on the first 
issue then the-.onus of proving 
that the will was a forged one 
would be on the plaintiff. 


One Æ had two sons, 4 and G. 4 
was given away in adoption where 
he acquired considerable property. 
He died leaving a young widow 
and an infant daughter, both of 
whom were living under the pro- 
tection of Æ. A applied for pro- 
bate of an alleged will of 4. citing 
the widow and daughter of the 
testator. Service of notice was 
acknowledged on behalf of the 
widow for self and as guardian of 
her daughter by a servant of the 
family. No objection being taken, 
probate was granted. The widow 
took no active steps against the 
will till the death of Æ. Held, 
under the circumstances (the 
widow being an illiterate Purda- 
nashin) there was no effective 
service of notice giving a proper 
opportunity to the widow either to 
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oppose the grant of probate or to 
require the will to be proved in 
her presence. 


RAMANANDI KUER v. KALA- 
WATI KUER fe 


Surety— Orders made during 
execution proceedings—How far 
binding on. 


See Civil Procedure Code, secs. 
47,145 +. ae oe 


Tenancy Act (III of 1926)— 
Right of appeal under old Act, 
acquired at the time of decision of 
suit-— When not lost in consequence 
of subsequent passing of a statute. 


While the provisions of a 
Statute dealing merely with 
matters of procedure may properly, 
unless that construction be tex- 
tually inadmissible, have retros 
pective effect attributed to them, 
provisions which touch a right in 
existence at the passing of a 
statute are not to be applied re- 
trospectively in the absence of 
express enactment or necessary 
intendment. 


Where under the Old Tenancy 
Act (II of 1901) the appellant 


‘ acquired a right of appeal when the 


suit was decided, e/d, that the 
passing of a statute subsequently 
could not apply retrospectively so 
as to deprive the appellant of that 
right. f 


BALA PRASAD v. SHYAM 
BIHARI LAL oe oe 








Section 2 (12)— 
Mesne profits include interest. 


See Civil Procedure Code, sec. 
2 and Or. 22,8 5 a oe 


— c Sections 97 
and 97 (1) (b)—Inapplirbility of— 
Attestation in lieu of registration— 
Enhancement of rent exceeding 
Rs. 100 under compromsse—Non- 
registration, effect of. A 


Any agreement for the payment 
of enhanced rent must be by 
registered instrument and as the 
attestation provided for by section 
97 of the Tenancy Act is only 
an alternative provided in certain 
cases in place of registration, 
section 97 (1) (4) must also apply 
to cases of enhancement; and 
where the total rent stipulated for 
including the enhancement 
amounts to more than Rs. 100, 
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Tenancy Act (III of 1926) ' 
—(contd.) 
then section 97 can have no appli- 
cation. 
DHANPAT RAI v. POORAN .. 
Sections 99 
(1) (b) and rar (1)-Jurisdiction— 
eXecovery of jont possesston and 
declaration of right as tenant of 
portion of plot in adrspute—Sutt 








for—Cognizable by revenue court. 


alone. 

Where the plaintiff claimed not 
only a decree for joint possession 
but also a declaration of his right 
as a tenant of aportion of the 
area of the plot in dispute, on the 


allegation that the plot formed ~ 


part of an ancestral holding of 
“the parties, that by a private par- 
tition a share in the plot had 
. been alloted to him and that the 
defendant by ejecting the sub- 
tenant through the revenue court 
had obtained possession over 
the entire plot and was denying 
the plaintiff’s title, Ze/d, that the 
case came within the purview of 
section 99 (1) (4) of the Agra 
Tenancy Act and was cognizable 
by the Revenue Court. Held, 
further, that so far as the relief 
.for declaration of the plaintiff’s 
right was concerned, the suit could 
only lie in a revenue court in view 
of the provisions of section [21 
(1) of the Tenaricy Act. i 


RAM PARTAB SINGH v. CHHO- 
TEY LAL SINGH or . 


—— c Section 154 
— Rent assessed by Assistant 
Collector—Dustrict Judge's order 
of award of remand—When not 
amounting toa decree—No ‘appeal. 


An order which does not dis- 
Pose of a case finally for the time 
. being cannot be, called a decree 
‘which terminates’ the case. It may 
be that all the important points 
have been disposed of and the 
case has for all practical purposes 
been decided on- the merits, but 
if something is still left to be 
done by the court of first instance 
before the suit is finally disposed 
of, the order can only be an order 
of remand and not a final decree. 


Where in a sanundars’ suit 
under section 154 of the old Ten- 
ancy Act, the Assistant Collector 
holdéng the defendants to be rent- 
free grantees, assessed the rent, 
but, on appeal, the District Judge 
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being of opinion that the defend- 
ants were proprietors under sec- 
tion 158, by right of adverse pos- 
session, passed an order “allow- 
ing the appeal and setting aside 
the Assistant Collector’s decree 
and remanding the case to him 
with instructions to assess revenue 
on the land’’, keld, that the order 
passed by the District Judge was 


not a decree but an order of re- ` 


mand from which no second ap~ 
peal lay to the High Court. 
PHULBANS KUAR v. BHAGDAT 
SINGH oe ee . 
R — Section E 
for declaration that decree of reve- 
nue court void. 
See Civil Procedure Code, Or. 


32,7. 3 ā 

Transfer of Property Act (1v 
of 1882)— Mortgage by conditional 
sale—Redemption—Sectton 63, im- 








` provements on mortgaged property- 


Accession, what amounts to— Section 
51, inapplicability of. 

A piece of: land with a 4atcha 
hose over it was mortgaged for 
Rs. 400 on the condition that if 
the principal amount was not paid 
within 2 years the mortgagees- 
will be treated as owners of the 
property. Socn after the atcha 
house fell and the mortgagees 
spent alarge sum in erecting a 
big building on the mortgaged 
site. In a suit for redemption 
brought almost at the end of sixty 
years from the due date it was- 
contended that the plaintiffs could 
not succeed without paying com- 
pensation for the improvements 
made. 


Held, that the rule contained in 
section §1 of the Transfer of Pro- 
perty Act had. no application to 
the case of a montgagee. The 
principle on which secti6n 51 is 
based is one of equity and rules 
of equity can have no application 
where there are clear rules of sta- 
tute. Meld, further, that the 
building which existed on the land 
was an accession acquired at the 
expense of the mortgagee within 
the meaning of section 63 of the 
Transfer of Property Act which 
applied to cases of mortgages and - 
that the accession being nof in 
the nature of an additional storey ` 


,to-an existing building was cap- 


oy 


* [Ae L. J. 


R. 
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able of separate enjoyment with- A certain sum was due to 


~ out detriment to the principal pro- 


perty, by the removal of the ma- 
terials to which the mortgagees 
were entitled. 
GOPI LAL v. ABDUL HAMID 
—— ——- — See- 
tion 6—Offerings to 1dol—Right to 
receive dissociated from priestly 
office—Transferable—Ex-parte dec- 
ree— Operates as res judicata. 


An emolument attached to a 
priestly office is not transferable 
but the right to collect offerings 
made at a temple when dissociat- 
ed from Priestly office is nota 
mere “possibility” within the 
meaning of section 6 (a) of the 
Transfer of Property Act, buti#’a 
definite right which can be trans- 
ferred. 


Where the parties litigated 
under the same title in the former 
and in the present suit and the 
court that decided the former 
suit was competent to decide the 
present suit, but the defendant 
failed to contest the former suit 
on the ground that offerings made 


_ at a temple were not transferable, 


held, that the defendant was 
barred from raising that plea in 
the present suit which came 
within the perview of section II 
.of the Civil Procedure Code. 


*“BALMAKUND w TULA RAM. 

EER seciton 
53— Gift by judgment-debtor with 
intent to defeat creditor—Subsequent 
suit against donor—Donees implead- 
ed—Validity of gift accepied— 
When “option to avoid”? lost—Sust 
decreed against donor only—Donees 
exempled— Execution by attachment 
of gifted property—Donees’s objec- 
trons—Crvil Procedure Code, sec- 
tion 47, provisions of, application 
of—Right of appeal. 

Under section 53 of the Trans- 
fer of Property Act a transfer 
with intent to defeat or delay a 
creditor is “‘voidable at the 
option” of the person so defeated 
or delayed. When such a person 
becomes aware of such a trans- 
the election of 
either accepting it or of avoiding 
it and once he has decided to do 
one thing, he loses the other 
option and cannot be allowed to 
reprobate what he has appro- 


bated. 
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plaintiff from defendant No.1 ona 
sarkhat. Subsequently the debtor 
gifted his property to defend- 
ants Nos.2 to 7. After this, 
the-creditor brought a suit for re- 
covery of this money admitting 
the validity of ‘the gift and im- 
pleading the other defendants on 
the allegation that as the entire 
property belonging to his debtor 
had been transferred, the debt was 
binding on the transferees. The 
relief actually claimed was that 
plaintiff’s claim should be decreed 
against the “defendant, All 
the defendants being absent, the 
court decreed the claim against 
the defendant No. 1 but ordered 
that ‘'the other defendants should 
be exempted’’. The decree hav- 
ing eventually become final, the 
plaintiff proceeded to execute it 
by attaching the gifted property. 
On objections raised by the 
donees, held : 


(1) that the effect of the order 
was to dismiss the suit as against 
the defendants 2 to 7. 


(2) that the defendants 2 to 7, 
against whom the suit stood dis- 
missed, remained parties, and 
that therefore their objection fell 
under section 47 of the Civil Pro- 
cedure Code with the result that 
an appeal lay to the lower appel- 
late court and a second appeal lay 
to the High Court. 


(3) that reading the allegations 
contained in the plaint and the 
reasons given fọr impleading the 
other defendants, there was no 
doubt that éhe plaintiff intended 
to claim the relief to which he was 
entitled under section 628 of the 
Transfer of-Property Act, but as 
he elected to accept the gift, 
option to avoid it was lost and 
therefore he could not execute his 
decree by attachment of the pto- 
perty. 

SACHITANAND TEWARI v. 
RADHAPAT PATHAK . 


m Section 
55, clause 1, sub-section (g)— Con- 
tract of sale—If vendees put out of 
possesston, vendors shall have 
certain obligatrons— Obligations 
under the statute not wiped out— 
Indian Contract Act, section 69. 


Property sold was subject to 
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several mortgages, but in the “amount of any other encum- 
sale-deed only one mortgage was brance”? ‘‘mean proportionate 


disclosed, and the vendors clearly 
recited that there was no other 
claim. The deed further provided 
that if any person comes forward 
as partner or co-sharer, or if an 
encumbrance is found, as a result 
of which the property passes out 
of the possession of the vendees, 
the vendor will have certain obli- 
gations. In a suit by another 
mortgagee the vendee had to pay 
a large sum to protect the pro- 
perty purchased by him. Held, 
that the vendor was liable to 
repay that sum to the vendee and 
the sale-deed contained no con- 
‘tract modifying the ordinary rule 
that the seller is bound to dis- 
charge al] incumbrances existing 
ow the property. Under section 
69 of the Contract Act it is clear 
this was payment of money which 
another was bound to pay by law 
and, therefore, the person who 
paid it is entitled to be re imburs- 
ed by the other party. 








BHAGWATI alas BHAGWAN 
DEI v. BANARSI DAS PEA 
—~ —— — Sections 


74, 82 and 95— Provisions “of— 
Sut for contributronr— When not 
time-barred—Limitation Act—Arti- 
cle 132, application of—" Encum- 
brance” and “Amount of any other 
encumbrance’—Interpretation of 
the expresstons—Method of calcu- 
lating contribution. 


The right to enforce contri- 
bution arises on payment and 
under Article 132,of the Limi- 
tation Act, the person making the 
payment has 12 years within 
which to enforce the charge. 


The word “subrogation’’ means 
substitution and the rule of sub- 
stitution has been adopted and 
applied by courts of -equity on 
the principle “He who seeks 
equity must do equity’’. 

How far a party seeking contri- 
bution is to be subrogated to the 
position of the mortgagee redeem- 
ed must depend according to the 
circumstances of the case. 


There is no justification for 
reading the word ‘‘encumbrance”’ 
%n section 82 of the Transfer of 
Property Act, as ‘“‘mortgage’’ nor 
for holding that the words 
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mortgage money payable according 
to a rule of contribution”: 


The same mortgagor executed 
several mortgages of portions of 
his immovable property, on differ- 
ent dates, in favour of differ- 
ent persons Some of the pro- 
perties were more than once 
mortgaged. A puisne mortgagee, 


who had paid, on rgth July, 1916, 
not as a ’ 


the decretal amount, 
puisne encumbrancer but as a pur- 
chaser of the property mortgaged 
on 23rd September, 1899, and who 
had also, prior to the deposit of 
the decretal amount, become, by 
certain enant: purchases, owner of 
apart of the property in dispute, 
sued for contribution within 12 
years of the date of payment. 
Held, (1) that the suit was not 
time-barred ; 


(2) that the only thing neces- 
sary for a proper adjustment of 
liabilities of the several properties 


eowned by the parties, for purposes 


G 


of calculating contribution, was 
the ascertainment of the amounts 
of the mortgages under which the 
particular properties were liable. 





AZIZ AHMAD KHAN v. 
CHHOTE LAL Le as 

Section 83— 
Special privilege provided by— 


Mortgagor to make deposit to credit 
of real mortgagee— Associating with 
the real mortgagee another person 
not entitled to receive mortgage 
money—LEffect of. 


-In order to be able to enjoy the 
special privilege provided by sec- 
tion 83 of the Transfer of Property 
Act, a mortgagor must make the 
deposit to the credit of the real 
mortgagee.- 


Where by virtue of a family 
custom, the rule of primogeniture 
prevailed, and the eldest son of 
the deceased mortgagee was alone 
entitled to his estate’ but the 
mortgagor deposited an amount 
sufficient to cover the principal 
and interest up-to-date, to the 
credit of the two sons of the de- 
ceased, assuming in good faith 
that both of them were the heirs 
of the latter, 4e/d, in a suit for 
redemption brought subsequently, 
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that the mortgagor could not claim 
the benefit of the deposit. 


GANESHI LAL v. ROHNI 
RUKUMDHUJ PRASAD SINGH .. 





——__——_——~ Section 123— 
Gift of immovable property—Deed 
of gift delivered to donee—Can 
donor revoke the gift before the 
document ıs registered. 


On delivery of the deed of gift 
to the donee there was an accept- 
ance of the transfer within the 
meaning of section 122 of the 
Transfer of Property ~ Act, and 
thereupon the gift became effec- 
tual, subject to its registration as 
required by section 123. The 
donor however connot revoke the 
gift nor prevent the registration 
of the deed on the ground that 
the gift is not completed until the 
deed is registered. 


VENKAT SUBBA SHRINIVAS 
HEGDE v. SUBBA RAMA HEGDE 


Section 123— 
Mandatory and imperative nature 
of. 


See Hindu Law 











Vendor and Vendee—Con!ract 
between, terms of—Vendee’s fatlure 
to discharge prior morigage—Cause 
of action. 


See Limitation Act (IX of 1908), 
Art. 132, applicability of 5 
- Vexatious 


accusation— W kat 
amounts to. $ 


See Criminal Procedure Code. 
Section 211 os 


Wakf—For one’s family and des- 
cendants— Trust of a private nature. 


See Civil Procedure Code, Sec- 
tion 92 .. see ois 


—— Shias—Delivery of pos- 
session, what amounts to. 


See Mohammedan Law 


Wakf Validating Act—Sectzon 
3—Family—Meaning of —Includes 
daughter-in-law, 


See Mohammedan Law 
Wilful neglect—Meaning ex- 
plained.. 


See Railways Act, 1890, Section 
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Will—Construction of—Testator 
having no devsable interest— Pos- 
session taken under will—Estoppel 
from denying testator's right to 
make the will—Title independent 
and adverse to will, when cannot 
be set up—Family arrangement, 
what does not constitute. 


JK, with only a life-estate in 
the property but believing herself 
to'have an absolute estate which 
she could devise, made a will in 
favour of her husband, &P, and 
her sons. The will purported to 
confer upon ZP an interest which 
was to take effect immediately 
upon her death and BP entered 
into possession under the will. 
DK, the daughter of /K, set up 
a claim to the property and urged 
that she was entitled to it by 
inheritance from her mother, but 
before a suit could be filed, the 
father (BP) and the daughter 
(DK), submitted their respective 
claims to arbitration, and by an 
award, dated the roth August, 
1902, it was declared that BP was 
the owner of the property under 
the will of /A. Subsequently, 
but before his death, ZP lost 
the property which came to him 
under the will and it passed into 
the hands of GD and his wife D,. 
who contested the two suits 
which were filed, the first by *?, 
the only surviving son of BF, 
and the second by the sons 
of another deceased son of BP 
claiming the property under the 
will as remaindermen. 
suit was decreed for one-half of 
the property. The pleas urged in 
defence as to the absolute nature 
of the estate taken by BP, and 
adverse possession were overruled 
and it was held that BP having 
entered under the will was es- 
topped from denying the title of 
his testatrix, that the will gave 
BP only a life-interest, and that 
there was agift over by way of 
remainder to the sons of BP 
which neither ZP nor the defend- 
ants as his successors-in-inteiest 
could be permitted to dispute. 
In the second suit the trial court, 
however, held that the arbitration 
award of ‘1902 amounted to a 
family arrangement under which 


DK (the daughter) who was the - 


rightful owner, gave the bulk o 
the property to her father BP, 
who thereupon acquired an abso- 


$ . 


The first - 


1485 


1486 . T ela 


INDEX 


v [A L. J. 


R 





Will—(contd.) 
lute estate. 
Held, in appeal, that. 


(1) on a correct interpretation 
of the will nothing more than a 
life-interest was conferred upon 
BP and that BP did not get 


Possession otherwise than under 


the will; 


(2) that the arbitration award 
of 1902 could have no effect 
upon the interest of the plaintiffs 
who were no parties to it and 
that the arbitration proceedings 
did not amount to a family 
arrangement; 


(3) that the defendants- who 
derived their title from BP were 
estopped from denying the right 
of JÆ to make the will. That 
a person who claims under a will 
and retains possession under the 
willis estopped from denying its 
validity as against every body 
interested in the will. The plaint- 
iffs, therefore, in both the suits 
were entitled to succeed, 


GANGA DIN v. RAM PRASAD .. 


— —— Mutual wills—Husband 
and usfe—Agreement not to revoke 
—Whether implied from identity 
of terms— Taking benefit under, 
effect of. 


A husband anda wife simul- 
taneously made mutual wills 
giving each to the other a life- 
interest in their respective pro- 
perties with similar provisions in 
remainder in favour of their 
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children and grand-children. On 
the death of the husband, the 
wife succeeded to the life estate 
under the husband’s will but 
later revoked her own will in a 
material way. eld, that the mere 
fact that two wills were made in 
identical terms did not of neces- 
sity imply any agreement not to re- 
voke the wills and in the absence 
of any definite agreement to that 
effect there was no implied trust 
precluding the wife from making 
a fresh will, inconsistent with her 
former will, even though on the 
death of her husband she had 
taken benefits under his will. 


HELEN AND GRAY v. THE 
PERPETUAL TRUSTEE COMPANY, 
LIMITED .. a Ss 


Zamindar and tenant— Copar- 
cenary mahal—Co-sharer having 
tenant rights—Ltability to pay 
rent to another co-sharer—Tenant 
subsequently acquiring proprietory 
rights—Lffect of, on his tenancy. 


There is nothing in law to .pre-- 
vent a co-sharer in a co-parcenary 
mail from having tenant rights 
of any kind and being liable to 
the payment of rent either to 
another co-sharer or to the gener- 
al body of co-sharers, and if a 
tenant subsequently acquires pro- 
prietory rights in the land, his 
tenancy does not automatically 
come to an end in its entirety. 


KESAR KUAR z. KALLU RAM.. 
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THE HON’BLE Mr. JUSTICE LINDSAY << 





A JUST JUDGE 


The retirement of the Hon’ble Mr. Justice Lindsay from the 
Bench of the Allahabad High Court, on the 2nd of April, 1928 
after a long record of thirty-eight years distinguished service in 
` various capacities, marks the close of a great judicial career in the 
annals of our Court. On the eve of his retirement, the Hon’ble 
the Chief Justice and all the puisne Judges assembled in Court 

_No. 5, after the day’s work was over, when a pleasing ceremony, 
essentially touching in its character, of formal leave-taking took 
place. The Court-room was packed to its utmost capacity by 
the members of the profession, a large and distinguished gathering 
of ladies and gentlemen and the High Court staff. Eulogistic 
references were made by the representatives of the Bar, paying 
rich and well-deserved tributes of praise for the many qualities of 
head and heart of that eminent Judge, his lordship the Hon’ble 
the Chief Justice associating himself and his hon’ble colleagues 
with the sentiments expressed at the Bar. His lordship the 
Hon’ble Mr. Justice Liridsay made a touching reply and at the 
close of the ceremony shook Hands with all the members of the 
Bar present. 


For the suavity of his manners, for his profound knowledge of 
Indian Law and custom, for his learning and ability, patience, 
courtesy and sound judgment Mr. Justice Lindsay's name will be 
remembered long by. those who had the honour of practising in 
his court. In his retirement the Province lgses a great and a just 
Judge. The numerous valedictory functions held in his honour 
testify to the high regard and esteem in which the fetiring Judge 
was held. . 

We wish him a safe voyage home after a distinguished career 
of public service—a record of service which has evoked such 
universal feelings of satisfaction and appreciation among those 
who came in contact with him either in his capacity as a judge 
or a gentleman—and trust that he will be spared long to enjoy 
the well-earned leisure of his retirement. 

Mr. B. E. O'CONOR. 


Spéaking on behalf of the Bar Library, Mr. B, E. O’Cenor 
said : i 
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May it please your lordships and Mr. Justice Lindsay :—-The 
task of addressing you today would .normally have fallen to Sir 
Charles Ross Alston in virtue of his seniority at the bar but 
inasmuch as he has already on another occasion expressed to you 
on behalf of the members of this profession his appreciation and 
our appreciation of your services, the task has today fallen upon 
me as perhaps the next in seniority of eee yous farewell on 
behalf of the bar. 


This is the last of a series of manifestations of good-will which 
have been called forth by your impending departure from this 
country on your retirement from the bench of this Court and 
consequently so far on behalf of those members of my branch of 
the profession I have to express to you to-day our sense of the 


‘esteem and of the regard in which‘ we haveall along held you . 


and in which we still hold you and which we will have for you on 
your departure from this country. Speaking as one of the oldest 
practitioners of this Court, I can recollect approximately 23 fare- 


_ wells taken by Judges on their retirement from this country, and 


.I can assert without any hesitation that not one has gone away 


taking with-him a greater sense of the loss which his departure 
causes to'us and with more sincere feelings of good-will enter- 
tained by us towards him. We have during your tenure of office 
as one of His Majesty’s Judges learnt to appreciate your qualities 
both of head and of heart and t@a keen appreciation of your 
work on the bench we have to add our respect and regard for you 
asaman. As Judge.what-we shall long remember after you 
have gone is your profound knowledge of the law joined with a 
sound common sense which has enabled you to get to the bottom 
of a case despite all attempts to persuade you that things are 
other than what they ought to be. This keenness of perception has 
often been disconcerting to a practitioner who starting off to get 


‘you to- put an undeserved halo round the head of his client has 


as a result of a series of keen and penetrating questions gradually 
found that halo growing dimmer and dimmer and in the end his 
client—I was almost going to say his poor client—presenting a 


. most bedraggled appearance. Such has been my personal ex- 


petience and Ido not like to try and total-up the number of 
instances on which on rising to address you I have been saying 
to myself: ‘I wonder how soon heis going to tumble to the 


‘truth’ and-as a rule you have not been long in tumbling to it. 


But nevertheless there has never been left any soreness behind ; 
there has never been any feeling that there has not been fairplay 


„or that'your.decision has been in any way influenced by prejudice. 


To my mind no higher tribute can be paid to a Judge. He may 
be right or he may be wrong—there is no mundane power that 
can definitely say whether he is right or wrong, but the essential 
thing i is to feel that behind the decision there is a fair and unbiass- 
ed mind which has been applying itself to give the best decision , 


3 


that can be given upon merits and inspired by a sole desire to 
do justice. Iam glad and proud to be able to voice today the 
opinion of the profession and to offer our tribute to those qualities 
of head and heart which you have displayed both on and off the 
bench and which have endeared you personally to all of us. 


We are glad that on retirement you are going in the prime, 
of your physical and mental powers and we trust that you will be 
long spared to enjoy the leisure of your retirement. 


SIR TEJ BAHADUR SAPRU 


Sir Tej Bahadur Sapru said :— 


My Lord, on behalf of my branch of the profession I would like 
to say a few words on this occasion when your Lordship is sitting 
for the last time on the Bench of this Hon’ble Court. My Lord, I 
believe I am expressing the sentiment of all the members of my 
profession when I do say that whenever they have had the honour 
and privilege of appearing before you and arguing their cases and 
making their submissions they felt that whether your Lordship 
agreed with them or did not, whether your Lordship accepted their 
argument or rejected their argument, they have had their say and, 
speaking on behalf of the profession, I can say that nothing is to 
us of greater satisfaction than to know and‘feel that even though 
their arguments may have “found no favour with the Judge, the 
Judge has given them a patient hearing. This has been the feeling 
of us all towards your Lordship. Speaking very humbly, I can say 
that I have frequently appeared before your Lordship during the 
last many years. We have all of us recognized that your great 
worth was that you brought to bear a profound knowledge of 
Indian law, a great critical power of analysis and a wonderful ap- 
preciation of Indian customs, manners and habits. In addition to 
that one remembers that you knew the language of this country 
so well and that at times. when we found ourselves in hopeless 
difficulties in interpreting documents you quietly took over from 
the reader the record and began to read the documents. Well, I 
say nothing greater can be said of a Judge sittingon this Bench, 
than that he should be able to understand the language and inter- 
pret for himself the meaning of contentious words. 


My Lord, as Mr. O’Conor has said to-day and his memory goes 
back in this Court to a few years longer than mine, I can also say 
that the retirement of no Judge in this Court during the last 30 
years that I have had the honour of working has caused much 
greater regret or much more genuine regret than of your Lord- 
ship’s. It must be asource of supreme satisfaction to your Lordship 
‘on the eve of your departure frpm the country where you have done 
your work to the best of your ability and most conscicntioysly, 
if Imay venture to say so, during the last 34 years of your service, 
-that your work has met with warm and cordial approval of those 
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. who, I may respectfully venture to say, are in a better position 
than the laymen to judge of the work of the Judges. My Lord, 
I know from my sa experience and I am not giving out any 
secret that when in some of the biggest cases arguments had been 
addressed to your Lordship and your Lordship has taken a view 
opposed to a particular counsel’s contention, even the losing 

° client has felt that all that could be done for him has been done, 
and that you have given every possible consideration to every 
aspect of the case. My Lord, whether you are called upon to 
deal with questions arising under the Hindu Law or whether 
you are called upon to deal with some difficult and intricate 
questions relating to diamonds or jewellery, you are always at 
home in assessing the evidential value of witness or other evi- 
dence that was laid before your Lordship. Some of those cases 
which I have had the honour of arguing before your Lordship 
stand out in my memory, more particularly the cases in which I 
have lost before your Lordship. My Lord, I do say, therefore, 
most sincerely that your Lordship’s departure is a serious loss to 
this Court and we feel that we are losing in you a Judge of 
unsurpassed knowledge and skill, and above all a gentleman of 
fine character. i 


THE CHIEF JUSTICE 


The Hon. the Chief Justice said = 


Mr. O’Conor, Sir Tej Bahadur Sapru and gentlemen of the 
bar :—The bench have listened with interest and pleasure to all 
that has been said on behalf of the bar of this Court. 


The bench share your regret at Mr, Justice Lindsay’s retire- 
ment. Whilst you have found him patient, considerate and a 
good and just Judge and as Mr. O’Conor has pointed out one of 
great perspicacity, we also as his colleagues have grateful 
recollections of his help and his willingness to bear more than his 
share of the labour of any bench of which he might be a 
member. ° - 


. When Mr, Justice Lindsay came to this Court he had already 

had a distinguished judicial career in Oudh. In the discharge of 
“his daily duties he brought not only that invariable serenity of 
manner of which you have so justly spoken here and elsewhere, 
but also a due knowledge of law and those other great assets, a 
wide knowledge of the customs of this country and of its language. 
With this gift of temperament and this three-fold equipment of 
law, custom and language he was from the first bound to prove 
himself, as he has done, a judge of outstanding merit, justly 
honoured by all of us. : 


e 
eTo the regret of the bar—to the regret of the bench and, 


indeed, to the loss of the public of this province, the time, judged 
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merely by the passing of years, has come for his retirement. In 
fixing upon a date for retirement it must necessarily be calculated 
upon the law of averages. And an age-limit has to be fixed which 
on the average generally does not operate unfairly. The age 
must not be so low as to sweep away men who have still in front 
of them years of unimpaired vigour of body and mind., On the 
other hand if fixed too high, a man may continue to hold office ° 
himself unconscious of diminishing power until he falls below that 
standard of efficiency which the duties of his office demand. 


In Mr. Justice Lindsay’s case he has defied the law of averages 
nor do any of us doubt that he could now embark upon a further 
-period of judicial or administrative work however important and 
responsible, and whilst doing it with marked distinction bear its 
weight easily. — 


Whether the future holds for him a period of renewed activity 
or a life of ease after exertion we add our good wishes to those of 
the bar and hope that good fortune will be with him always. 


Mr. JUSTICE LINDSAY 


The Hon'ble Mr. Justice Lindsay replied as follows :— 


My Lord Chief Justice, Mr. O’Conor, Sir Tej Bahadur Sapru 
and gentlemen of the bar,—I have done my last day’s work on 
the Bench and there still awafts me a task more difficult than any 
of those I have been called upon to discharge. I have now to 
bid farewell to the scene of my Jabours and to take leave of the 
colleagues and friends who-have shared in them. And the occa- 
sion is, indeed, a solemn one, which awakens some serious,—I 
might even say—melancholy reflections. 


However interesting, however absorbing work on the Bench 
may be, it carries with it responsibilities which the Judge from 
the very nature of his office cannot hope to divide with others. 
The last word rests with him and the duty of pronouncing it is 
only too often fraught with overpowering anxiety. And when he 
has to look back and to take stock of the past it is small wonder 
if, he feels beset by many misgivings. : 


There are the inevitable regrets for so much left undone that 
might have been done, the sense of failure to accomplish all that 
one desired to do, the consciousness of many errors of judgment 
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proceeding from the frailties of human nature from which no- 


Judge can honestly claim to be immune. 


In such an hour he may well feel, as I do, that he stands in 
sore need of all ‘the comfort which friends can minister and that 
he must grasp at all the consolation within his reach. He may 
perhaps derive a measure of solace from the thought that in 
dealing with the coniplex problems which have confronted him he 
has exerted himself to the best of his powers to avoid error and 
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to come toa right judgment ; but that after all is his own testi- 
mony in his own favour and can afford him, but little relief. 
‘ There is no such flatterer as is a man’s self’. The Judge, then, 
can only trust for some measure of satisfaction to the good offices 
of those who have known him and have worked with him, and so 
, indulge the hope that with the assistance of their good-will and 
° generosity of spirit his mistakes and his shortcomings may be 
forgiven and forgotten. , 


I am, indeed, fortunate in the knowledge that I have not 
trusted my-friends in vain and believe me that the eloquent and 
kindly tributes which I have just received are very precious to 
me at this moment. 


Gentlemen, I have lately said much of what ahasi might 
have been left to me to say to-day: But let me again acknow- 
- ledge earnestly and gratefully the patience, the courtesy, the 
forbearance which the members of the bar have always shown to 
me,and let me express once more my sense otf the obligation 
under which I lie to them for their unfailing sympathy and support 
to me in my endeavour to discharge the duties of my high office. 
Without such wholehearted assistance no Judge can hope to 
grapple successfully with his arduous task and I am happy in the 
knowledge that it is this spirit of cordial co-operation between the 
Bench and the bar which informs albthe work done in this High 
Court. 


Men come and go but our work must go on and long may it 
continue to go onas it does now with all of us collaborating 
harmoniously in the sacred task of dispensing the blessings of 
justice., 


But I have not yet completed the tale of my obligations. 
Judicial duties are not the only duties which a Judge. of this 
Court has to perform. There is a large volume of administrative 
work in the discharge of which he has to look for assistance else- 
where than from the bar. Here the Judge has to rely upon the 
services of the High Court staff and having had a great deal 
‘to do with the staff in this respect it is my duty to express to 
them all, from the Registrar downward, my heartiest thanks for 
the good work they have done forme. They have never spared 
themselves nor failed to respond to the calls I have made upon 
them. 


And now I feel that, even if I could, I ought not to prolong 
this ceremony. Permit me, then, to take leave of all of you,. my 
colleagues on the Bench, my friends and helpers at the bar, and 
all the members of the staff to whom Iam so deeply indebted 
for services rendered and to bid you all a respectful and afféc- 
tiortate farewell. ` 
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A TREATISE ON THE LAW OF PRE-EMPTION IN BRITISH 
InDIA—By Dattatraya Waman Rao Kathalay, B.A, LL. M., 
Lecturer, University Law College, Nagpur ; printed at the Madras 
Law Journal Press, 1928 ; p. 768. 


This book is primarily a commentary on the Punjab `Pre- 
emption Act (Iof 1913), the Agra Pre-emption Act (XI of 
1922), and the pre-emptive provisions of the Oudh Laws Act 
(XVIII of 1876) with a’ codified’ statement of the Mohammedan 
Law of Pre-emption. This is decidedly the work of a Scholar 
and is the outcome of great research and great knowledge of 
the subject. The first Chapter on the “ Nature, Origin and 
development of. the Right of Pre-emption” is the most interesting 
and instructive. The work also deals with the Law of contractual 
pre-emption, the Law of Autonomy Pre-emption. The pre-emp- 
tive provisions of the Berar, Land Revenue Code of 1896 have 
also been commented upon. The book is certainly a very 
comprehensive one and will encourage the comparative study of 
the law of pre-emption in different: places. The principles are 
brought out clearly and the cases have been selected with care— 
this feature of the book will render it useful to practising lawyers. 
We have no doubt this book will take its place as the leading 
book on this branch of the law. The printing and get-up are 
excellent. The book will bea most valuable addition to the 
library of lawyers. and others interested in the subject. 


CRIMINAL INVESTIGATION AND PROCEDURE—By N. Kasturi 
Ranga Iyengar, B.A., R.L., High Court Vakil, Madras ; 3 printed 
and published by P. R . Rama Iyar and Co., 1927, pdges 400. 


-T his book collects together and -systematically arranges the 
matter dealing .with this subject, which is scattered over a large 
number of books. Besides-being of great use-to criminal lawyers, 
the book-will serve as an. excellent guide for investigating officers 
and Subordinate Magistrates. . The books. starts with the. first 
information reports and proceeds right through to the stage of 
putting ina final charge sheet. To a treatment of the subject, 
extracts from digested cases have -been added. Investigation 
in murder cases and Confessiohs in Criminal Law are treated at 
length. There is also a Chapter on the Rules of evidence appli 
“cable in Criminal Cases. | 


g . 


8 LAW LIBRARY 


THE MOTOR VEHICLES ACTt—By Nripendra Nath Dhar, 
B.L., Vakil, High Court, Calcutta, M. C. Sarkar and Sons, 90/2A, 


‘Harrison Road, 1927, pages III. 


This book “is primarily intended as a reference book _for 
Judges and buyers; it has been so arranged as to meet the 
requirements of owners, drivers, manufacturers and dealers, and 
even of the prospective buyers of motor vehicles”. The book 
usefully brings together in the Appendix, the rules existing in the 
Native States and the provinces, which will be serviceable to 
persons travelling long distances in motor cars. 


A STUDY OF THE LAW RELATING TO SPECIFIC RELIEF IN 
BRITISH INDIA—By Harendra Krishna Mukherjee, M.A., B.L., 
with a foreword by the Hon’ble Mr. Justice Lindsay. The Indian 
Press, Limited Allahabad, 1927 ; pages 255. 


This excellent little volume is designed to supply the law 
students with a book, which deals clearly and concisely with the 
main principles of the rules of equitable relief. The cases have 
been selected ,with discrimination and the Index has been pre- 
pared with care. Even the practising lawyer will find the book 
useful. 

A MANUAL OF Law TERMS AND PHRASES—By K. Jagadisa 
Aiyer, B.A., First Grade Pleader, Madras. Eastern Law House, 
15, College Square, Calcutta ; 1927 ; pages 248. 


This Manual collects bcethor the terms and phrases under 
Indian and English Law, and the commercial terms, “Indian 
Judicial and Revenue terms and also the technical terms of the 
Hindu and Mahommedan Laws. The author has evidently taken 
great pains over the preparation of this Manual and it will prove 
a useful book of reference to the busy practitioner. 





AIDS TO HINDU*AND MAHOMMEDAN LAws— By Raghunath 
Verma Apte, M.A., LL. B., Pleader, Poona, published by R. V. 
Apte at 105, Ravivar Peth, ' Poona City ; 1928 ; pages 153. 


The special feature of this book is the collection of original 
Sanskrit texts on all important topics of Hindu Law with English 
translation. The selection of texts has been carefully done. The 
verses on Mohammedan Law are so faras we know, the first 
of their kind. The texts are followed by summaries of the law: 
The comparative study of the two branches of law is instructive. 
There are useful charts and tables. The book will certainly 
prove useful to the student and it will be worth the while of the 
practising lawyer to look through it. s 





THE INDIAN REGISTRATION ACT (AcT XVI OF 1908) —By 
e M a ° 
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Krishnaji Keshav Vaidya, M.A , LL. B., Solicitor, High Court, 
Bombay ; 1927 ; pages 192. 

This isa handy compilation on the Law of Registration. 
Legislative Amendments made in 1927 and important cases of 
High Courts reported upto the end of September, 1927 are 
included in the book. Extracts from the transfer of Property Act, 
the Indian Trusts Act and the Dekkan Agriculturists Relief Act 
relating to Registration are given in a separate appendix. Appen- 
dix D givesa summary of the proposed amendments to the 
Registration Act pending before the Legislature. 


POLICE DIARIES AND STATEMENTS—By Mohamed Qalandar 
Ali Khan, M.A., LL. M., printed by L. Diwan Chand at the Mer- 
cantile Press, Lahore, 1927 ; 2nd Edition ; pages 437. 


The first edition of this comprehensive book met with great 
success and there is no doubt that this second edition will be 
welcomed. The subject if statements of accused has been 
thoroughly revised and largely re-written. The chapter on con- 
fessions has also been revised. We look forward to the author's’ 
separate book on this subject, which he promises will be ready 
shortly. 





THE YEARLY DIGEST OF INDIAN AND SELECT ENGLISH 
CASES 1927—-By Narayanaswami Iyer B.A., B.L. The Madras 
Law Journal Office, Mylapore, Madras. 


The yearly Digest for 1927 has been brought out with the 
usual promptitude by the learned compiler. The high standard 
associated with the Digests of preceding years is well main tained. 





COMMENTARIES ON THE INDIAN SUCCESSION ACT (ACT 
XX XIX or 1925)—By Nares Chandra Sen Gupta, M.A., D.L., 
Late Professor of law, Dacca, University. N. M. Ray Chowdhuri 
and Co., 1918 ; pages ; 1332. 

This is a commentary in the true sense of the word. It is 
far from being a mere case-noted edition. With the author the 
cases are the materials out of which he has extracted principles 
which are used to test the soundness or unsoundness of decisions. 
The author has done well in drawing attention to the fact that 
though the Succession Act is mainly founded on English Law, 
it is not always identical with English Law and there has been 
a frank- departure from it in important as well as minor points 
of detail. He has criticised decisions in which regard has not 
been paid to this‘difference in the law. The author has also 
ventured to make suggestions for amendment of the law and has 
taken care to point out defects th drafting. This is a comprehen- 
sive book and should certainly find a place in the shelves ôf 
every practising lawyer. 
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LATE Mr. JOGENDRA NATH CHAUDHRI 


-We deeply regret to record the death of Mr. Jogendra Nath 
Chaudhri, one of the most distinguished members of the Allahabad 
Bar. He had been in failing health during last winter but with 
the advent of spring his health had improved. A man of his 
intellectual brilliance was destined to achievé great success 
and he was for many years one of the undisputed ` leaders of 
the Allahabad Bar. In sheer forensic eloquence he had no 
equal in his‘ time and will remain unsurpassed for a long time to 
come. Though he retired about fifteen years ago, he continued to 
take a'keen and abiding interest in the Allahabad, Bar, and’ was 
a source of great encouragement to those who» were Privileged to 
know him. s [ED. 


Eloquent tributes were paid to his memory in Court No. I 
presided ‘over by the Hon’ble the Acting Chief Justice on behalf 
of the Bench and the Bar. ` 





SIR TEJ BAHADUR SAPRU: S REMINISCENCES 


Sir TE] BAHADUR SAPRU, writing in the “Leader” on the 
death’ of Mr. J. N. Chaudhri, says : 


In 1898 when I shifted to the High Court as an inexperienced 
and unlearned junior, the towering personalities in the profession 
were Mr. Conlan, Mr. (afterwards Sir) Walter Colvin, Mr. Dwar- 
kanath Banerjee among the representatives of the „English Bar.. 
Pandit (afterwards Sir) Sunder Lal, Mr. Chaudhri, Munshi Ram 
Prasad and Pandit Motilal Nehru who is happily still with us. To 
us juniors of those days, they were awe-inspiring names, and some 
of us felt that they were unapproachable. Mr. Conlan used to 
appear in some of the heavy first appeals. His opening of his 
cases was a treat—so brief, so terse, so lucid, arid so forceful. Sir 
Walter was the recognised leader on the criminal side—though 
he not unfrequently was briefed in some important civil appeals— 
and yet both of them were so kind, so generous, so encouraging to 
the obscure juniors of those “days when they had to devil for 
them, that there are still two or three of us who can recall their 
memories with genuine gratitude. Among the Indians, the two 
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most solid leaders were Pandit Sunder Lal and Munshi Ram 
Prasad. The former's memory was supposed to be phenomenal 
and his only rival in that respect was supposed to be Sir Promoda 
Charan Banerjee. ' í 


A PROFOUND LAWYER 


He was in truth a store-house of case-law. Not only did he 
know his “rulings,” but what is more he could make such effective 
use of them. It was a few years later that he developed a 
fluency in court which was all the more surprising to us when 
we found that outside the surroundings of a law-court his manner 
was halting, hesitating and unimpressive. A profound lawyer, 
a resourceful advocate, full of tact and skill, when he handled a 
complicated case you felt that he knew not only the salient 
features of the case, but was a master of the minutest details. 
Munshi Ram Prasad struck me in those days asa man of great 
personal dignity, possessed of singular ease of manner, brief, em- 


- phatic, and depending more upon a common sense view of the 


case than-upon any legal subtleties. The rising star among the 
leaders was Pandit Motilal. I speak with a reserve about him, 
for though a survivor of a generation that has disappeared he 
may, I hope and pray, be. with us for many many years to come, 
remind us of the brilliance, the clear thinking and the skill on 
which he built up his reputation. ., 


SOUND ADVOCACY 


I now come to Mr. Chaudhuri. Itis difficult for me to say 
what exactly was his place among these four men. Perhaps Sir 
Sunder Lal made more money in those days, but Mr. Chaudhuri 
was scarcely .less sought after than any one of the three others 
whom I have named above. His advocacy—I say so without 
disrespect to any one else—seemed to me to be of a distinctive 
order. I had the privilege of being associated with him as his 
junior in one important original trial and a number of appeals in 
the High Court. There was no lawyer who hated rulings more 
than he did; he positi¥ely discouraged his junior from placing a long 
array of rulings before him, and yet his grasp of principles was so 
firm, and so accurate. He could enunciate a proposition of law 
so clearly and convincingly that he found it necessary on 
extremely rare occasions to discuss for any length of time the 
case-law. He hated details—he was not in the habit of making 
copious notes—he cared more for what he once described to me 
as the “ pivotal facts ”, and if he could win his case upon docu- 
mentary evidence, he would not touch the testimony of witnesses. 
When in the original suit referred to above I gave him a short 
summary of what the witnesses gn both sides had sworn to, he 
sajyl— Let us leave our liars and their liars alone—let ts go to 
the-documents and the circumstantial evidence”. And he never 
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discussed “ our liars’’ and “ their liars ” and won the case for the 
client on the document and the circumstantial evidence. 


“ DANGEROUSLY ELOQUENT” 


As Mr. O’Conor has said, he was a great literary purist. Master 
of a polished diction, he marshalled his facts in such an interesting 
manner, and he created -such an atmosphere of sympathy around , 
him by his simple, homely phraseology, by his telling delivery, that 
once Sir John Stanley described him so dangerously eloquent that 
he felt it safe to reserve his judgment untii he was able to shake 
off the spell of his eloquence. He was the very soul of honour 
and courtesy, and I remember an occasion when as his junior - 
I expressed my surprise that two learned Judges were not disposed 
to accept his contention which seemed to me to be so sound and so 
well founded in principle and authority. He said to me courteously 
—“ Don’t be surprised—there are two possible sides to the ques- 
tion. Perhaps they are right and I am wrong. In any case they 
are dispassionate’. That gives some idea of his intellectual 
tolerance and courtesy. 


A CONTRAST 


Those were the days when one Indian Judge on the Bench was 
as much as we could hope for. He practised for forty-three years 
or more at the Bar, his knowledge of Jaw and human nature was 
unsurpassed, his sense of imp&rtiality and fairness beyond question, 
his power of expression might have been envied by any one on 
the Bench in his day. And yet no one ever thought of putting 
him on the Bench. What a contrast between now and thirty or 

_ even twenty years ago! If the passage from the Bar to the 
Bench had been so easy in those days as it is today, succeeding 
generations of lawyers might have cherished with respect the 
authoritative pronouncements of these giants of an earlier genera- 
tion. . As it is, we can only look back to those days as the days 
when these men raised the stature of the indigenous section of 
the profession, and we their successors have every reason to curb 
our vanity and to acknowledge the debt we Owe to him. 


PLEASANT HOBBIES 7 S 


Mr. Chaudhri had his own hobbies. Gardening and literature 
of the highest order were his favourite modes of relaxation, and 
he kept them up in his retirement. Passionately fond of the 
great masters of English prose and poetry he was never tired of 
reading them again and again. He was thus not a mere lawyer, 
he was a man of great culture which was reflected in his life as 
a lawyer and as a gentleman. He never felt drawn to public 
life. Only once for a very brief period did he think of going into 
the old Imperial Council, but ‘it was a fleeting thought and he 
told me—“ Well between me and politics there is a wide gulf”. 


pat 
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e JUDGMENTS, HOW TO WRITE THEM—By Shridhar Nehru, 
Pu. D., 1.C.S., Deputy Commissioner, Rae Bareli. 


The art of writing judgments is beyond doubt a difficult one, 
and this volume is an excellent guide pointing out the pitfalls 
to be avoided. The author seems to have devoted considerable 
attention to the division of his subject on a logical basis, and 
the treatment throughout displays analytical powers of a high 
order. A good deal of space has been given to pointing out the 
common errors to be found in judgments, such as unnecessary 
length, diffuseness, discursiveness. By means of simple illustra- 
tions, fallacious lines of reasoning are exposed, and methods of 
preserving clarity of ideas are indicated: It is’one of those books 
-which every junior member of the judicial service should read 

and re-read, and even a perusal by the senior members will not 
be without use. pe Hecate : 
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SOME TRADITIONS OF THE ANCIENT 
ROMAN BAR 


With the impending enforcement of the Bar Councils Act 
a new era will be heralded in the history of the legal profes- 
sion in this country. Momentous questions of disciplinary control, 
of practite and procedure, and rules and regulations governing the 
conduct of the new body of advocates will be engaging the atten- 
tion of the profession and of the authority duly constituted under 
the Act for that purpose. 


The occasion, therefore, vests even an academic subject as 
the one under review, savouring of antiquarian research, with a 
degree of interest peculiarly its own. It is refreshing at this 
distance of time to look back into the history of a great civiliza- 
tion-which dominated the world for centuries before the dawn of 
the Christian era. Within the limited space of this short paper 
an attempt is made to present a picture of the profession about 
the first century A.D., and to glean from the scanty material 
available some of the traditions of the Roman Bar in that age. 
The historical back-ground of this period reveals the story of an 
era of orgy and bloodshed. The despotism of the Flavian dynasty 
had left its indelible marks on the chronicles of the period—marks 
which disfigure the pages of the history of these tumultuous 
times. The “ rebellious broils and the bloody slaughters ” during 
the reigns of that memorable trinity of Emperors, Galba, Otho 
and Vitellius were just over. Then followed a period of compa- 


_ rative calm and prosperity under the beneficient sule of Nerva 


and Trajan. The institution of proscription as a convenient 
method of stifling public criticism was gradually going out of 
vogue and people could raise their voice and express their opi- 
nions on public and administrative questions without fear of being 
summarily dealt with under that infamous institution. Rome 
became the centre of attraction for talent and learning, and learn- 
ed men once more began to congregate there. l 


The pursuit of normal vocations of life became possible after 
along spell of misrule whiclf had sapped the very vitals of all 
civic life and progress. Among the distinguished figures of that 
age, the name of C Plinius Caecilius Secundus stands un-rivalled 


ł 


16 SOME TRADITION OF THE ANCIENT ROMAN BAR 


asan advocate of rare distinction and un-surpassed skill. Born 
in the year 61 A.D., during the reign of Nero, he was adopted 
by his unċle, the Elder Pliny, the well-known author of the 
Natural History. He practised at the Roman Bar from the age 
of nineteen onwards and achieved great success and eminence in 
the profession and figured greatly in almost all the causes celebres 
of that period. 


Pliny, the advocate, was a man of great ability and learning 
and the manifold activities and the varied interests of his life 
reflect the versatility of his genius. In his letters to his friends, 
the younger Pliny, as he is more commonly known, has handed 
down to posterity a valuable store of information on the contem- 
porary events of his age. These letters are full of references to 
the political, social and literary activities of that period and throw 
a flood of light on the buming topics of the day ranging from 
some of the finest discursions on Art, literature and Law, down 
to the latest society gossip and scandal of the most flippant 
character. 


The interesting process of judicious sifting of this great mass 
of correspondence full of references to the profession, its ethics 
and traditions, makes it possible to reconstruct a coherent narra- 
tive dealing with the state of the profession in that age. As is 
common with all epistolary literatyire, the delicate and subdued 
vein of autobiography runs through these letters revealing in- 
cidentally the story of their author’s life. The object of this 
paper, however, is not an appreciation of the life and work of that 
great advocate. What the writer has aimed at in the present 
venture is the presentation of some of the salient features of the 
Roman Bar as it existed in Pliny’s days. 


The prosperity of the profession of law as colnpaved with the 
poverty of other learned vocations had attracted the notice of the 
poets even at this age. The wretched plight of the poets as 
compared with the affluence of the lawyer used to be the subject 
matter of frequent ¢omments in the epigrammatic literature of 
the age. Jyvenal in his Seventh Satire and Martial make refer- 
ences to the same effect. Contemporary record shows that the 
lawyers used to amass great wealth. The fortunes of the leaders 
of the Bar like Vibius Crispus and Epirus, Marcellus were esti-- 
mated at two or.three hundred millions of Sesterces (4 1,600,000 
or Æ 2,400,000) —fortunes- which may well excite the envy of 
even the leaders of to-day. But all who followed the profession 
were not in the happy position of leaders like Vibius Crispus or 
Epirus Marcellus. The long and inevitable ‘file of struggling 
juniors was still there who found it difficult to make both ends 
meet. The meteoric careers of ‘some of these leaders and the 
phenominal success they achieved at the bar was not without its 
spectacular effect in attracting to the profession a large number 
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of ambitious young men fresh from the Schools of Declamation. 
The profession consisted then, as it consists now, of a few very 
successful advocates followed by a large number of either non- 
successful or unsuccessful men. The Roman Bar, therefore 
resembled very much the bar of the present day in respect of its 
_ constitution.’ 


Ld 
Writing about the lot of the junior in ‘the ancient Roman Bar 
of this period Mr. Walter Menzies has given us a picture of the 
profession in an eloquent passage which may be usefully quoted 
here in extenso. 


“The majority of these young-counsel”’ says he, “ pregnant 
with finely-turned periods and high sounding phrases were lucky 
if they even succeeded in winning a little vain-glory or a little 
profit. They had no mansions, as Tongillus had, but existed 
miserably in the cock-lofts of other men’s houses and their 
rhetoric only served them to curse their bad fortune with the 
greater eloquence ”. 


The love of pomp and pageantry, of splendour and display, 
was one of the characteristic features of ancient Roman life and 
the profession itself bears the un-mistakable stamp of the age 
when we have it on the authority of Juvenal, that it was a 
common practice with the Jugiors who had won a case to celebrate 
their victory by fixing up a palm branch before their door. But 
in their case the victory used to be its own reward—or perhaps 
agift from their client of some “ Shrunk gammon, a dish of 
tunnies, some stale fish, or some indifferent wine ’ was all that 
they received or hoped to receive in the shape of fees. 


But there was the other side of the picture as well. The 
spectacle of a successful advocate being ostentatiously carried to 
the Baths on a litter by his Moesian Slaves was not an uncommon 
sight to behold in those spacious days. ' 

The thing therefore is quite ancient, and, no wonder, because 
the individual might wither but the type, more often than not, 

“survives. . d ° 


At one time inthe history of the profession the contrast 
between the opulance and the vulgar ostentation of the successful 
few and the chill penury of the rest of-these “ dwellers in Cock- 
lofts” became so markedly severe and led to such bitterness and 
„public denunciation that the state had to intervene, and an edict 
was drawn up and published by Licinius Nepos, the Practor for 
Criminal Causes, ‘to the following effect :— 


“ All persons whosoever that have any law suits depending, 
are hereby required and commanded before any proceedingsewe 
had thereon to take an oath that they have not given, promised, 


b e 
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or engaged to give, any`fee or reward to any advocate upon 
account of his undertaking their cause ” j 


The Practor for the Civil causes however appears to have 
taken a more lenient and indulgent view ‘of the situation when he 
made jt permissible for the advocate to accept a fixed fee of tən 
thousand Sesterces (about Æ 80) after the case was decided. 


In the matter of fees the tradition of the Roman Bar has 
varied from time to time. Originally the profession was purely 
honorary in its character, the honour of belonging toit being its 
sole reward. Gradually, the idea of fees appears to have been 
introduced. Then came the progressive scale of fees on the 
“ higher and yet higher scale” which made it possible for the 
leaders to amass those fabulous fortunes, until a time came when 
the general quegtion of the morality of the profession as regards 
the acceptance of fees engaged the public mind and one Nigrinus, 
the tribune of the people formally charged the profession with 
“ making a shameful trade of its function ” 


Referring to this ‘ evil’ Pliny in one of his letters says “ How 
glad I am that in conducting my cases I have always declined, 
not only compacts, presents, and fees but even trifling Cadeaux. 
To be sure it is one’s duty to shun what is dishonourable not as 
being unlawful, but as being shameful; yet it is pleasant to sce 
a ae publicly prohibited which one has never permitted one- 
self ”' 


ineeie of the merits of the question and the conflict 
between the ancient and the modern views on this aspect of the 
profession one thing stands out in bold relief that this time— 
honoured and old complaint of the layman against the profession 
is not without its distant echo and a parallel today ın our own 
times when the morality of the profession comes up for adverse 
criticism from time to time by those who are outside its pale. 


(£$ 


In dealing with “the problem of its “ un- employed list” the 
Roman Bar differed éssentially in its out-look and traditions from 
e those prevailing in any other country. The fatalistic complacency 
embodied in the stern rule of the survival of the fittest found 
little place in its code of professional morality. Ample safeguards 
“against waste of talent and merit for want of opportunity were 
provided forin the deeply embeded and cherished traditions of 
the profession as practised in that age. ; 


The Bar at Rome, as has already been said, attracted a large 
number of young and ambitious men from even. distant provinces 
of Africa and Spain. Once settled in Rome this multitudinous 
crowd was confronted with a keen struggle for existence fraught 
with the protracted agonies of that dangerously ‘doubtful game 
of courting a proverbially jcalous mistress There was little 
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chance even in those days for the young advocate to make his 
mark or achieve any appreciable degree of success unless he had 
the backing and support of a Senior Counsel interested in his 
career. The struggle, therefore, was as keen as ever, but what 
assuaged a good deal the rigour of the struggle was the practice 
of association of the ‘young and junior advocate by the Senior 
Advocate—a practice which was generally followed by men in the 
senior rank: 

Pliny in one of his letters addressed to Triarus refers to this 
practice where he says “ Indeed no man is gifted witha genius 
so immediately conspicuous as to be able to rise from obscurity, 
unless the materials, the opportunity—ay, and a patron too, and 
one to recommend him—fall to his lot ”. 


Of the two courses of recommendation and “ self-advertise- 
ment ” the Romans according to their ideas of the ethics and the 
morality of the profession appear to have chosen the former as 
the “lesser evil”. Tivo thousand years in the history of the 
evolution of human thought, ideals and institutious form a big 
gap, and, indeed, at this distance of time, it would be hazardous 
to embark to-day upon a discussion of the merits of the one course 
or the demerits of the other. Other times, other manners! 


Let us not judge Pliny by our own standards of professional 
rectitude if we find him expressing his views on points of pro- 
fessional etiquette in a manner which may not be in strict -con- 
formity with the ideals of the present age. . Thus we find him 
writing to a friend, in one of the letters, as follows :— 


“You beg mc urgently to undertake a case in which you are 
interested, and which independently of this, is an important one, 
exciting public attention. I will do so but not gratuitously. 
‘Can it be,’ say you, ‘that Pliny won't act gratuitously ? ‘Yes, it 
can be; for I shall exact a fee more creditable to me than if I 
held a brief for you gratis. I ask, and indeed stipulate, that 
Cremutius Ruso shall be with me in the case. This is a practice 
of mine, and one which I have frequently followed before now 
in the case of several young men of’ distinction. For Iam 
excessively anxious to exhibit young men of prémise to the ` 
Courts, and to introduce them to fame. This service I ought 
to render to Ruso,if to anyone, whether on account of the 
nobility of his own birth or else of the extraordinary regard he 
has for me; and I think it of great consequence that he should 
be seen and heard in the same cases, and moreover on the same 
side, as myself. Oblige me then, oblige me before he speaks ; 
for when he has.once spoken, you will express your obligations. 
I guarantee that he will satisfy your anxieties and my hopes 
and the importance of the case. He has excellent qualities and 
will soon be -bringing out other. people, if meanwhile he®be 
-brought out by us”. - Pi Pl Sete hea 


r 
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The Junior Advocate began his career at the Bar by practising 
in the Centumviral Court. The jurisdiction of this Court 
was limited to Rome and later on to Italy. This Court consisted 
of over one hundred and forty judices who decided the cases 
under the authority of the Practor. These judiccs or centumviri 
were merely judges of facts and were not trained lawyers being 
mostly drawn from the body of Senators. The causes tried. in 
this Court were of a petty nature. : 


Referring to this Court Pliny in one of his letters to Maximus 
says “Your conjecture is right; I am distracted by my causes 
in the Centumviral Court, but the business there has more of 
fatigue than pleasure. The causes are generally of small moment 
and it is very seldom that anything considerable, either from the 
importance of the question or the rank of the persons concerned, 
comes before them. There is another disagreeable circumstances 
attending it; there are very few lawyers who frequent this Court 
with whom I can take any satisfaction in being joined. The 
greater part is composed of a parcel of impudent obscure young 
men, who come hither from declaiming in the schools and behave 


_ With great irreverence and impropriety”. 


The Senatorial Court was however, the principal court which . 
heard allcases of public importance. Public impeachment of 
some great, Proconsul or the prose@ution of a provincial Governor 
on charges of extortion used to take placein this Court, and on 
occasions like these, all the legal talent happened to be in 
requisition. Pliny made his mark in many of these famous trials 
of his age. 


The Romans like astute and practical people had devised a 
very effective check on the superfluous flow of eloquence at the 
bar by limiting the time allotted to counsel on either side. Five 
hours appears -to have been the usual quota of Pliny. The 
earliest attempt to impose a time-limit by legislation was made 
in the year 52 B.C. by Cn. Pompeius. In the earher days no 
such restrictions were imposed and the advocate had the right 
to address the court for as longa period as he chose, claiming 
as many adjournmencs as it suited his convenience. But the 
abuse of the privilege led to drastic measures circumscribing 
counsel’s eloquence. A special officer was appointed under the 
rule of Pompey and it was his duty to measure time by water- 
clocks. The time actually taken in reading the documents was 
excluded. In actual practice, however, the time allowed to the 
prosecutor was to be two thirds of that allowed to the defendant. 


The Roman robe or the loose gown of the period worn by 
the advocate as the “external trappings” of his profession was not 
cofisidered to be a particularly attractive article of apparel. 
“The dress now in use at the bar has an air of meanness; the 
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speaker is confined in a loose robe and loses all grace of action” 
says a contemporary writer. Juvenal describes the lawyer “clad 
ina gown that glows with Tyrian dye”. Similar references to 
the dress of an advocate and to the style then in vogue are to be 
found in these letters and other writings of the age. 


Such, in short, were some of the salient features of the ancient 
Roman bar. It is for the historian to sum up and assess the 
contribution of pagan Rome to human progress and civilization, 
but whatever may be his verdict on the point, one thing is certain, 
that even from the earliest times the Romans had evolved a 
complete legal system—a system in which even today we find 
unmistakable traces of the foundations of many corresponding 
institutions of our own age. 


M. N.-RAINA 
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LAW OF ARBITRATION IN BRITISH INDIA, by Durga Charan 
Banerjee, B. A., Advocate, High Court, Allahabad, and S. C. Das, 
M.A.,LL.B., Advocate, High Court, Allahabad; Calcutta, the 
Eastern Law House, Third Edition.” 


_ This is the third edition of Mr. Durga Charan Banerji’s well- 
known treatise on the Law of Arbitration. The second edition 
was published in 1913 and a new edition should indeed have been 
published much earlier. We welcome-this revised and practically 
re-written_edition of such an important work. Mr. Banerjee 
could not haye entrusted the task of revision and preparation. 
of this volume into more competent hands than that of Mr. 
S. C. Das. Mr. Das is a text-book writer of tried ability and 
experience and considerableeerudition. It is not necessary to 
enlarge upon the merits of a text-book which has already won 
the approbation of the legal profession.- Suffice it to say that 
the book has been thoroughly brought up-to-date. Since 1913, 
many important cases have been decided on this branch of the 
law and the law has been expounded with clearness and accuracy 
in the light of the latest decisions. The book is extremely well- 
arranged in fourteen chapters. The whole topic of Arbitration is 
discussed in a perfectly logical order. In appendix No. 1 The 
English Arbitration Act of 1889 is reproduced. There is a very 
useful and complete annotation of the Indian Arbitration Act of 
1899 in another appendix. The Arbitratiom ‘sections of the Civil 
Procedure Code are also reproduced. Rules made by the various , 
Indian High Courts under the Indian Arbitration Act and also 
those made by the different Chambers of Commerce for the 
guidance of their domestic Arbitration Tribunals are also added. 
There is a complete index at the end. We commend- this work 
to the notice of the profession with confidence as a leading 
treatise on the Law of Arbitration. The book is handy in size | 
and well got-up. Í 





THE Law OF BENAMI TRANSACTIONS IN INDIA, by 
A. Ghash, B.A., B.L.; Second Edition; Eastern Law Houge, 
Calcutta, 1928. i 


The name of Mr. Ghosh is familiar to the profession as`a 
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commentator of skill and repute. The first edition of his Law 
of Benami was published some years ago and we are glad to note 
that he has brought out “a second edition. Benami transactions 
are quite a distinct feature of Indian litigation and in spite of 
the fact that the legislature has shown its disapproval of Benami 
transactions by enacting several provisions in the Code of Civil 

° Procedure, the system ‘persists. It is, therefore, useful to have a 
‘separate volume which discusses in detail the law relating to 
Benami transactions in all its aspects. The book has been very 
well-written and this edition has been brought completely up to- 
date. The author has taken good care to state the law relating 
to Bexami purchases not only under the general law but also as 
governed by the various local acts obtaining in several provinces. 
The position of a Benamidar in suits brought by or against him 
and also of appeals preferred and executions taken out by him 
is fully discussed. On the whole we have no doubt that this 
book of 268 pages (including a good index) will be found quite 
adequate for the subject in hand. 


———— R 


THE PATNA DIGEST, CRIMINAL AND REVENUE, 1916-1926, 
“by Aditya Narayan Lal, M.A., B.L.; two Volumes, 1927. 


This is a digest of the cases decided by the Patna High 
Court since its establishment in 1916 up to the end of 1926. 
The bewildering growth of authority and the number of non- 
official journals makes a provincial case-law digest almost a 
necessity to the practitioner in each province. We have no 
doubt that this digest will be found of general utility, particularly 
to both the bench and the barin Patna and we are glad to note 
that its usefulness has been testified to by various eminent 
persons in that province. One volume contains digest of several 
cases and another with criminal and revenue. 


‘THe ĪNDIAN Contract Act (Act IX oF 1872), by 

Trikamlal R. Desai, B.A., LL.B.; Eleventh Edition; Edited by 

. Sunderlal Trjkamlal Desai, B.A., LL.B., of Lincoln’s Inn, Bar-at- 
Law ; Published by Ratilal K. Desai, Girgaon, Bombay. 1928. 


The editor justifiably says that no word of apology is neces- 
sary for the existence of a book of which 10 editions have been 
sold and the eleventh is in demand. This book was originally 
meant for the students and it still continues to be a valuable 
book for beginners. The summary of the Act and principles 
of the law of contracts in appendix A is specially valuable. 
But we are of opinion that for the purposes‘of ready reference 
this volume will be found useful by the practitioners also. The 
editor has done his work very well indeed and carefully, revised 
the text and brought down citations to July 1928. Great care 
_has been taken to incorporate only cases of adequate importance. 


. 
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‘We recommend this book to students and practitioners alike. 
It is very well got-up. 


Tue Cope oF CIVIL PROCEDURE, by Mahim Chandra 
Sarkar; Seventh Edition; Revised by P. C. Sarkar, Pleader ; 
Butterworth & Co. P3 


Sarkar’s commentary on the Civil Procedure Code is well-e 
known all over India and the fact that within three years a new 
(seventh) edition has been called for‘is proof positive of its con- 
tinued usefulness to the profession. The last edition had become 
. too bulky and unwieldy and we think it was wise to bring out 
the present edition in two volumes. -We imagine that there is 
probably no case’ reported anywhere in any report throughout 
British India which has not been appropriately noticed. Having 
regard to the growth in number of reported decisions relating to 
the Civil Procedure Code, it is not surprising that a text-book 
which endeavours to be exhaustive should be bulky. We 
sometimes wonder whether it is expedient or useful to retain 
references to earlier decisions which*have either been merged in 
the code itsélf or become obsolete. The commentary on the 
code may lose in usefulness for the purposes of ready reference 
what it gains by exceeding fullness in discussion and citation. In 
the appendices Letters Patents of the various High Courts have 
been added. We may pomt out that we are not sure whether 
the rules made by the various High Courts under section 122 of 
the Code have been completely reproduced. At least the rules 
made by the Allahabad High Court have not. This may not be 
the fault of the editor because the Allahabad High Court has 
been recently very active and new rules have been made in 
quick succession from time to time which are not easily accessible. 
The present binding will probably not stand the wear and tear, 
which is the fate of.a book on procedure, and could certainly 
have been improved. 


TESTAMENTARY SUCCESSION AND “ADMINISTRATION OF 
ESTATES IN INDIA, being the Fifth Edition ef Henderson’s 
Succession and the Third Edition, Edited by Alexander Kinney, 
Barrister-at-Law, Calcutta and Simla, Thacker, Spink & Co., 1928. ~ 


The consolidation of the law relating to Testamentary and 
Intestate Succession and constructions of wills in India has led 
to the appearance of many text-books on the subject, books in 
the form of complete commentaries on the Indian Succession 
Act (Act XXXIX of 1925). Henderson on Succession has 
almost become a legal classic in India. The publishers ‘deserve 
thanks of the profession in arranging for the preparation of a 
new and revised.(fifth) edition of the work. This is the éhird 
edition which Mr. Kinney has successively written in recent 
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years. Itis needless to say that the work has been well done 
and nothing essential has been omitted. Cases have been noted 
in a particularly helpful manner and it is a welcome feature of 
the book that it has not been over-loaded with the citations of 
unimportant authorities. One of the features of Mr. Henderson’s 
book was*reference to important unreported decisions of the 
Calcutta High Court and such references, wherever appropriate, 
have been retained. Comparative treatise containing cross-re- 
ferences to the various Acts, which have now been repealed, have 
been given with a view to facilitate reference to older decisions. 
We are glad to note that the book continues to be manageable , 
in size and it is needless to add that it could not have been better 
printed. f 





THE LAW OF SPECIFIC RELIEF IN BRITISH INDIA, by 
S. M. Lahiri, M.A., B.L.; Eastern Law House, Calcutta. 


This is the second edition of Mr. Lahiri’s commentary on the 
Specific Relief Act. This edition has been considerably enlarged 
and has been completely -brought up-to-date. The reception ac- 
corded to the first edition of this book published only two years 
ago shows that it met with the approval of the members of the 
profession. At present barring Mr. Lahiri’s work there is really 
no satisfactory treatise on the Indian law of Specific Relief. 
Mr. Lahiri’s treatment of the subjeét is certainly adequate and 
instructive. This edition will be found even more satisfactory 
than the first. € 


ALL INDIA COMPARATIVE TABLES, 1809—1927, by B. R. 
Desai, Vakil High Court, Baroda. 


The multiplicity of law reports renders a book of this kind 
almost essential. The same case is generally reported in several 
official and non-official reports. It is difficult for an ordinary 
practitioner to possess all the law reports. Checking of references 
either in the judgments or in the text-books by comparison with 


„other reports ¿becomes necessary almost every day, especially to 


practitioners in the High Courts and in District head-quarters. 
In this view the present compilation will be found most useful. 
Mr. Desai has done his work neatly and accurately. 





PREVENTION OF OFFENCES, by Suresh Chandra Mukerji, 
Vakil, High Court, Calcutta ; printed at the Art Press, 31, Central 
Avenue, Calcutta; pages 759. 


Readers of the Calcutta Weekly Notes will remember the 
excellent articles which the author gontributed to that journal on 
the,‘ Prevention of Offences”. The importance of the proceed- 
ings taken in the preventive jurisdiction of Criminal Courts amply 
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justify the treatment of the law relating thereto in a separate 
book. The relevant provisions of the Code of Criminal Procedure 
are collected together in Chapter II on a systematic plan. The 
sections are also printed in appropriate places with the comment- 
ary. The notes have been arranged under appropriate headings 
in bold type so as to facilitate reference. Reported decisions 
are not blindly reproduced, but, when necessary, are subjected to 
adverse criticism. The get-up ‘of the book leaves nothing to be 
desired. We have no doubt that criminal lawyers will find the 
book very useful. 


U. P. GOVERNMENT ACT 
THE AGRA PROVINCE ZAMINDARS’ ASSOCIA- 
TION CONTRIBUTION ACT 
(No. II oF 1927)* 
[Received the Governor-General’s assent on 
February 20, 1928] 
“AN ACT TO MAKE BETTER PROVISION FOR THE REALIZATION: 
OF CERTAIN CONTRIBUTIONS FOR THE MAINTENANCE AND 


SUPPORT OF THE AGRA PROVINCE ZAMINDARS' ASSOCIA- 
TION, ALLAHABAD. 


WHEREAS certain contributions for the maintenance and 
support of the Agra Province Zamindars’ 
Association have hitherto been paid volun- 
tarily by the members of the Association, and whereas for the 
convenience of members and for ‘the advancement of the ends 
of the Association and for the encouragement of learning in these 
provinces, itis expedient that the said contributions should be 
made compulsory and perpetual and that they, should be realized 
along with land revenue; Iteis hereby enacted as follows :— 


1. This Act may x called the Agra Province Zamindars’ 
Association Contribution Act, 1927. 


Preamble. 


Short title. 


2. The Association shall mean “ The Agra Province Zamin- 
dars Association ” (Anjuman Zamindaran, 
Suba Agra, Agra Prant Mahipati Maha- 


mandal), registered by that title with the Registrar of Joint Stock 
Companies. 


3. The following persons shall be liable to spatibute to the 
eer .. funds of the Association, during the conti- 
bute ty to contri: nuance of the Association, ‘namely ,— 


Definition. 


e 

(¢) all members of the Association other than honorary 
members ; 

(či) the heirs, successors, and assigns of such members, 
provided that such heirs, successors, and assigns are 
qualified under the Second Schedule of the United 
Provinces Electoral Rules or such other rules as 
may.for the time being be in force as electors for 
-one of the Agra Landholders’ constituencies : 


Provided further that arfy person who becomes so liable as 
an heir, successor or assign may divest himself of 
* Published in the Government Gazette, dated Allahabad, March 3, 1928. 
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his liability by giving notice in writing to the Collec- 
tor of any district in which he pays land revenue 
within one year of his becoming so liable that he 
does not desire to be a member of the Association: 


‘4. Theeamount whicha person liable to contribute under 
> : : section 3 of this .Act shall contribute shall 
tionmonnt of contribu: be calculated at the rate.of four annas per 
i hundred rupees of the amount of the land 
revenue assessment in virtue of which he is qualified under the 
Second Schedule of the United Provinces Electoral Rules or such 
other rules as may for the time being be in force with regard: to- 
the qualifications of electors for one of the Agra Landholders’ 
constituencies : 


Provided that no such contribution shall be realized by the 
arrest of the person liable to pay it. 
5. Every person who is liable to pay a contribution under 
this Act shall pay such contribution in the 
Realization of contri” manner prescribed by the United Provinces 
butions and recovery of 
Frears: Land Revenue Act, 1901, for the payment 
of land revenue, and any arrears of contri- 
butions shall be recovered in the manner prescribed in the said 
Act for the recoverýy of arrears of land revenue, and all the provi ` 
sions `of the said Act with respec® to the recovery of arrears of 
land revenue shall apply to such arrears as if they were arrears 
of land revenue. i 


6. Of the total amount of the contributions-annually recovered 
in the manner specitied in section 5 not 
less than one-fourth shall be expended on 
educational objects, and in case the local 
Government is at any time not satisfied that the said amount has 
been so expended, it may by notification in the gazette suspend 
the operation of this Act until it is so satisfied. ‘ 


7. The local Government may from time to time make rules 
"consistent with the provisions of this Act 
with regard to the recovery of contributions 
and the payment of amounts so recovered 
to the Association, and generally for carrying out the provisions 
of this Act: - ` 

Provided that no such rules shall be made except after publi- 
cation in the gazette for criticism, 


Expenditure of contri 
butions recovered, 


e Power of Govegnment 
to make rules. 


GOVERNMENT OF INDIA ACT 
INDIAN SECURITIES (AMENDMENT) ACT 
No. II OF 1922* 
[Received the assent of the Governor-General on the 8th March, 
1928] 
An Act further to amend the Indian Securities Act, 1920 for a 
certain purpose. 

WHEREAS it is expedient further to amend the Indian Securi- 
ties Act, 1920, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— 


1. This Act may be called the Indian 
Securities (Amendment) Act, 1928. 


f ae 2. To section 4 of the Indian Securities 
Pacer eerie Act, 1920, the following sub-section shall 
be added, namely :— 


Short title. | 


“ (4) For the purposes of this section a body incorporated 
under the Indian Companies Act, 1913, or the Co- 
operative Societigs Act, 1912, or any other enactment 
for the time being in force whether within or without 
British India, relating to the incorporation of asso- 
ciations of individuals, shall be deemed to die when 
it is dissolved”. 


ed 


* Published in the Government Gazette, dated Allahabady March 31, 1928 
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INDIAN INCOME-TAX (AMENDMENT) ACT 
(No. III oF 1928)* 


[Received the assent of the Governor-General 
on the 13th March, 1928] z 


An Act further to amend the Indian Income-tax Act, 1922, for 
cerlain purposes. 


WHEREAS it is expedient further to amend the Indian Income- 
tax Act, 1922, for certain purposes hereinafter appearing ; It is 
hereby enacted as follows :— : 


cated 3 1. (1) This Act may be -caled the 
or ithe ana com- : 
Hicncement Indian Income-tax (Amendment) Act, 1928. 


(2) It shall come into force on the 1st day of April, 1928. 


eee : 2. In sub-section (2) of section 10 of the 
Honno. eee eiiess: Indian Income-tax Act, 1922 hereinafter 
referred to as the said Act,— 


(a)- after clause (vzz) the following clause shall be inserted, 
namely :— 


“ (vita) In respect of animals which have been used 
for the purposes of the business otherwise than as 
stock in trade and have died or become permanently 
useless for such purposes, the difference between the 
original cost to the assessee of the animals and the 
amount, if any, realised in respect of the carcases or 
animals’; and 


(4) after clause (zx) the following proviso shall be inserted : 
namely :— ! s 


“ Provided that nothing in clause (vé#2) or clause (cz) 
shall be deemed to authorise the allowance of any 
sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business or assessed 
at a proportion of or otherwise on the basis of any 
such profits or gains”. 


3. In clause (4) of sub-section (2) of section 14 of the said 
; Act, aféer the words “‘his share in the firm” 
Amendment of section 


14, Act XI of 1922, © the words “at the time of such assessment” 
shall be added. 


$ . 
* Published in the Government Gazette, dated Allahabđd, March 31, 1928. 
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4. After section 25 of the said Act 


Insertion of new sec- : . l B 
tion 25A in Act XI of the following section shall be inserted, 
namely :— 


1922. 


“ 25A.0 (1) Where, at the time- of making an assessment 
; _ under section 23,it is claimed by or on 
{Assessment after parti behalf of any member of a Hindu family 
ed family hitherto undivided that a partition has taken 
place among the members of such family, 
the Income-tax Officershall make such inquiry thereinto as he may 
think fit, and if he is satisfied that a separation of the members 
of the family has taken place and that the joint family property 
has been partitioned among the various members or group of mem- 
bers in definite portions before the end of the previous year, he 
shall record an order to that effect : 


Provided that no such order shall be recorded until notices of 
the inquiry have been served on all the members of the family. 


(2) Where such an otder has been passed, the Income-tax 
Officer shall make an assessment of the total income received by 
or on behalf of the joint family as such, as if no separation or 
partition had taken place, and each member or group of members 
shall in addition to any income-tax for which he or it may be 
separately liable and notwithstanding*anything contained in sub- 
section (1) of section 14, be liable for a share of the tax on the 
income so assessed according to the portion of the joint family 
property allotted to him or it; . 


And the Income-tax Officer shall make assessments according- 
ly on the various members and groups of members in accordance 
with the provisions of section 23 : 


Provided that all the separated members and groups of mem- 
bers shall be liable jointly and severally for the tax assessed on the 
total income received by or on behalf of the joint family as such”. 
5. For section 26 of the said Act the . 
lowing section shall be substituted, name- 
ly :— À 
“26. (1) Where, at the time of making an assessment 
under section 23, it is found that a change 
has occurred in the constitution of a firm, 
or that a firm has been newly constituted, 

the assessments on the firm and on the members 
thereof shall, subject to the provisions of this Act, 
be made as if the firm had been constituted through- 
‘ oùt the previous year as it is constituted’at the time 
of making the assessment, and as if each member 
e had received a share of the profite of that year pro- 
portionate to his interest in the firm at the time of 
makjng the assessment. 


Amendment of section f 1 
26, Act XI of 1922. o 


Change in constitution 
of afirm. 
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(2) Where, at the time of making an assessment under sec- 
ET ET tion 23, it is found that the person carrying 
‘of business. on any business, profession or vocation 
has been succeeded in such capacity by 
another person, the assessment shall be made on 
such person succeeding, as if he had been carrying 
on the business, profession, or vocation throughout 
the previous year, and as if he had received the whole 

of the profits for that year”. 


. 6. In sub-section (1) of section 35 of 
Amendment of section the said Act — 


35, Act XI of 1922. 


(a) before the words “The Income-tax Officer may” the 
following words shall be inserted, namely :— 


. “ The Commissioner or Assistant Commissioner may, at 
any time within one year-from the date of any order 
passed by him in appeal or in the case of the Com- 
missioner, in revision undér section 33 and” ; 


(6) for the words “of the assessment” the words “of 
the appeal, revision or assessment, as the case may 
be’’, shall be substituted ; 


(c) for the words “such assessee” the words “the assessee” 
shall be substituted ; and 


(d) in the proviso, for the words “Income-tax Officer” the 
words “the Commissioner, the Assistant Commis- 
sioner or the Income-tax Officer, as the case may be”, 
shall be substituted. 


7. In section 42 of the said Act the 
eaea rea following sub-section shall be added, name- 
ly :— 

“ (3) Where any profits or gains have accrued or arisen to 
any person directly or indirectly from the sale in British India by 
him or by any agency or branch on his behalf of any merchandise 
exported to British India, by him or any agency or branch ‘on 
his behalf from any place outside British India, the profits or 
gains shall deemed to have accrued and arisen and to have been 
received in British India, and no allowance shall be made under 
sub-section (2) of section 10 in respect of any buying or other 
commission whatsoever not actually paid, or of any other amounts 
not actually spent for the purpose of earning such profits or gains”. 
Ar sates ’ 8. After sub-section (1) of section 46 
46, Act XI of 1922. of the said Act the following sub-section 

shall be enserted, namely :— 
7 (IA) For tht purposes of sub-section (1) the Incometax 
Officer may direct the recovery of any sum less than 
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the amount of the arrears and may enhance the sum 

so directed to be recovered from time to time in the 

case’ of a continuing default, so however that the 

total sum so directed to be recovered shall not exceed 
e the amount of the arrears payable’. 


Š 3 i : 9. In section 48 of the said Act the 
re XI of ie oe sub-sections shall be added, name- 
` y — 
“ (4) For the purposes of this section ‘total income’ in- 
cludes, in the case of any person not resident in 
British India, all income, profits and gains wherever 
arising, accruing or received, which, if arising, accru- 
ing or received in British India, would be included 
in the computation of the total income under sec- 
tion 16. 


(5) Nothing in this section shall entitle to any refund any 
person not resident in British India, who is neither 
a British subjéct as defined in section 27 of the 
British Nationality and Status of Aliens Act, 1914, 
nor a subject of a State in India”. 


yee eee 10. The proviso to section 56 of the 
me à : 
56, Act XI of 1922. said Act shall be omitted, 


1I. In the proviso to sub-section (2) of section 66, for the 
a 5 EE E word “review” the word “revision” shall be 
mendmen o ection : aa 

- 66, Act XI of 1922. substituted. 


U. P. GOVERNMENT. ACT 


THE UNITED PROVINCES DISTRICT BOARD 
(AMENDMENT) ACT 


No. II OF 1928* 
[Received the assent of the Governor-General on May 6, 1928] 


An Act further to amend the United Provinces District 
Boards Act, 1922 (X of 1922) 


WHEREAS it is expedient further to amend the United Pro- 
vinces District Boards Act, 1922, for the 
purpose of making better provision for the 
administration and control of education by district boards; It is 
hereby enacted as follows :— 


1. This Act may be called the United 
Provinces District Boards (Amendment) Act 


Preamble, 


Short title, 
1928. 


2. After section 63 of the United Provinces District Boards 
Act, 1922, the following section shall be added as section 63-A, 
namely ,— . 

; “63-A. (1) The provisions of this Act 

Constitution, ap- with regard to committees of the board shall 

pointment and Pror apply to education committees except so far 

committees, as they are inconsistent with the provisions 
of this section. 


(2) The board shall appoint an education committee which 
shall consist of not less than nine and not more than twelve 
members. i 


(3) If the education committee consists of nine or ten 
members, three of the members shall be persons who are not 
members of the boaid, and the remainder shall be members of . 
the board. If the committee consists of eleven or*twelve mem- 
bers, four of the members shall be persons who are not members 
of the board, and the remainder shall be members of the board. 
Of the members of the committee who are not members of the 
board, one or more may be government servants in the Education 
department other than members of the inspecting staff of that 
department. , - 

(4) The board shall make rules for the appointment of per- 
sons who ar not members of the board to be members of the 
education committee and shaf submit the said rules to the lo al 
Government who maf sanction them with or without modification. 

* Published in the Government Gazette, dated Allahabad May 19, 1928 
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Such appointment shall be made by the board by special resolution 
and shall be subject to the said rules. 


(5) The board shall elect the necessary number or its own 
members to be members of the education committee by the 
method prescribed in the Regulations made by the President of 
the Legislative Council of the United Provinces of Agra and 
*QOudh, in pursuance of orders 82 and 87 of the Standing Orders 
for the conduct of business and procedure to be followed in the 
Legislative Council and dated March 15, 1921; and in the said 
Regulations for purposes of this sub-section for the words 
“ President” and “ Council” respectively wherever they occur, 
shall be read the -words “ chairman of the district board ” and 
“ district board ’’, provided that the local Government may from 
time to time as it thinks fit amend the said Regulations for pur- 
poses of this sub-section. 


(6) In case any question arises as to whether the appointment 
of any person to be a member of the education committee has 
been made in accordance with the provisions of sub-section _(4) 
or (5) of this section,as the case may be, the decision of the 
local Government upon such question shall be final. 


(7) The provisions of sub-section (2) of section 5 7 of this 
Act shall apply to members of the education committee who are 
not members of the board. è 


(8) The term of office of each member of the education com- 
mittee shall begin from the date of his appointment as such and 
shall extend to the expiry of the term of office of the board 
unless he be earlier removed or resign his office ; provided that a 
member of the committee who is also a member of the board 
shall cease to be a member of the committee on ceasing to bea 
member of the board. 


(9) The education committee shall elect a chairman from 
among its own members. 


(10) The education committee may remove its own chairman 
by a resolution supported by a majority of its members and con- 
‘firmed by agecond resolution similarly supported at a meeting 
held not less than three weeks nor more than three months after 
the meeting at which the former resolution was carried. 


_ (11) The education committee shall appoint either the secre- 
tary of the district board or the deputy inspector of schools to 
be: secretary of the committee ; provided that the deputy inspector 
of schools shall be appointed if the local Government so direct. 

(42) The chairman of the education committee shall submit 
to the board a copy of all proceedings of the education committee, 
and the board may remit for reconséderation any resolution, passed 
by.the committee. ` 

(13) The inspector or inspectress of schools of the circle and 
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any other government officer authorized in this behalf by the 
local Government shall be entitled to attend any meetings of the 
education committee and to address the committee on any matter 
affecting their departments. 

3. After section 65 of the said’ Act, the following section 
shall be added as section 65-A, namely,— 

-% 3 ee . e 

“65-A. (1) The provisions of section 64 and 65 shall apply 
to contracts for educational purposes subject 
to the provisions of sub-section (2) of this 
section. f 

(2) The following powers shall be exercised by the education 
committee, namely, — : 

(a) the power to sanction contracts and expenditure for 
educational purposes up fo an amount which shall 
be fixed by regulation, provided that budget pro- 
vision exists ; 

(4) subject to any rule made under this Act the power to 
sanction plans and estimates of projects for edu- 
cational works. : : 

(3) In respect of educational projects, the education com- 
mittee and not the board shall exercise the power conferred upon 
the board by sub-section (3) of section 64. 

(4) Contracts for educational purposes which by the pro- 
visions of sub-section (1) of section 65 must be in writing shall 
be signed by the secretary of the education committee. 

, 4. After section 68 of the said Act, the 
Powers, duties and following section shall be added as section 


functions of educa- 
` tion committees. 68-A, namely,— 


Contracts for edu- 
cational purposes. 


“68-A. (1) Subject to the provisions of section 65-A the 
education committee shall exercise, discharge and perform all the 
powers, duties and functions of the board in regard to educational 
matters, except the powers, duties and ffinctions of the board 
with regard to budgets provided for in sections 458, 159, 160, 
161 and 162. 

(2) In case any doubt arises as to whether the board, the 
chairman or secretary of the board, the education committee or 
the chairman or secretary of the education committee is the 
proper authority for the exercise of any power, the performance 
of any duty or the discharge of any function under this Act, the 
matter shall be referred to the local Government whose decision 
shall be final’’. : 
serials elec __ 5. Tq clause (a) of section 74 of the 
isn ren gaid Act the following proviso shall be added, 

- namely, — 
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“ Provided that in respect of educational receipts other than 
Government grants the said power shall be exercised by the secre- 
tary of the education committee ”. 


6. (1) In section 82 of the said Act, for the words “ sections 

3 70 and: 71” the words “sections 70, 71 and 

etree S 82-A ” shall be substituted, and in section 83 
S oard. of the said Act after the words “ salaries of 
temporary servants ” the following words shall 


be inserted, namely,— 2 


“other than such as are employed solely or mainly in the 
educational work of the board.” 


(2) In sub-section (æ) of section 40 of the said Act after the 
words “servants of the board ” the semi-colon shall be replaced 
by a comma and the following words shall be added, namely,— 
“except as provided by section 82-A ”; and after section. 82 of 
the said Act the following section shall be added as section 82-A, 
namely, — 


“ 82-A. The power to decide all questions arising in respect of 
the service, leave, pay, allowances and privileges of servants of 
the board, whether temporary or permanent, who are employed 
solely or mainly in the educational work of the board and to 
appoint, grant leave of absence to, punish, dismiss, transfer and 
control such servants of the board shall vest in the chairman of 
the education committee ; provided that the power conferred by 
this section shall be subject to the limitations prescribed by 
section 84.” _ i 


GOVERNMENT OF INDIA ACT 


THE STEEL INDUSTRY (PROTECTION), ACT 
No. VIII oF 1928* 


[Received the assent of the Governor-General on the 27th 
March, 1928] 


An Act to provide for the modification of certain import duties 
relating to the protection of the Steel Industry in British india 


WHEREAS it is expedient, in purstiance of the policy of dis- 
criminating protection of industries in British India with due 
regard to the well-being of the community, to remove the pro- 
tective duty now leviable on certain kinds of iron or steel nails 
and wire the said protective duty being no longer required ; 


AND WHEREAS it is also expedient to remove the existing 
inequality of tariff treatment as between manufacturers in British 
India and manufacturers abroad of iron and steel bolts and nuts ; 

It is hereby enacted as follows :— 


1. (Z) This Act may be called the Steel 
Industry {Protection) Act, 1928. 


Short title and com- 
mencement. 


(2) It shall come into force on the Ist day of April, 1928: 


2. In the Second Schedule to the Indian 

Amendment of the Tariff Act, 1894, there shall be made the 
Second Schedule to A is : 
Act VIII of 1894. amendments specified in the Schedule to this 


Act. 





THE SCHEDULE 
(See section 2) 


AMENDMENTS TO THE SECOND SCHEDULE TO THE 
INDIAN TARIFF ACT, 1894 

1. In item No. 61— 

(a) the second sub item, namely, f 
nuts, including hook-bolts and nuts for roofing ” 
shall be omitted ; 

(4) in the fourth sub-item the words brackets and figures 
“ not otherwise specified (see No. 145) ” shall be omitted; and 

(c) in the tenth sub-item, for the words “‘ barbed or stranded 
fencing-wire’ and wire-rope ” the words “ wire, including fencing- 
wire and wire-rope, but excfuding wire-netting”’ shall be sub- 
stituted. z a 
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2. For item No. 145 the following shall be substituted, 
namely :— 


“ 145] IRON OR STEEL BOLTS AND | Rs. 2 per cwt ”. 
NUTS, including hook-bolts 
and nets for roofing. 


3. Item 149 shall be omitted. 


GOVERNMENT OF INDIA ACT 


THE. INDIAN MERCHANT SHIPPING ° 
(AMENDMENT) ACT 


No. VI oF 1928 


[Received the assent of the Governor-General on the 27th 
March, 1928]. 


An Act further, to amend the ‘indian Merchant Shipping Act, 
1923, in order to vest in the Governor-General in Council 
the control of matters covered by that Act. 


WHEREAS, by the Devolution Rules, made-under section 45A 
of the Government of India Act, subjects, in relation to the 
functions of Government, have been classified as central and 
provincial subjects, for the purpose of distinguishing the functions 
of Local Governments and the functions of the Governor-General 
: in Council ; 

AND WHEREAS the Indian Merchant Shipping Act, 1923, 
relates to matters falling within the scope of subjects classified as 
central, but vests the control of many of the said matters in Local 
Governments ; 

AND WHEREAS it is expedient to vest the control of all such 
matters in the Governor-General in Council. 


It is hereby enacted as follows :— 
1. (7) This Act may be called the Indian Merchant Ship- 


Short title and com- “ping (Amendment) Act, 1928. 
mencement. e 

(2) It shall come into force on such*date as the Governor- 
General in Council may, by notification in the Gagette of India, 
appoint. . 

2. In the sections, sub- sections and clauses of the Indian 

f Merchant Shipping Act, 1923 (hereinafter 

Substitution of -the referred to as the said Act), which are 
Council pags Local shown in the first three columns of the 
Governments. Schedule as being amended in accordance 
ae with this section, for the words “the Local 
Government ”, ‘or “a Local Government”, or “any Local 
Government”’, as the case may be, wherever they occur, the 
words “ the Governor-General i in Council ” shall be substituted. 
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-3. In the sections, sub-sections and clauses of the said Act, 
Teaches, which are shown in the first three columns 
signifying tie Governor. Of the Schedule as being amended in 
General in Council’ for accordance with this section, for the word 
Pi At Seat as Local “it” wherever it occurs signifying a Local 
' Government, the word “he” shall he 
esubstituted. 


4. Tn the sections, sub-sections and clauses of the said Act, 
omision “of ee which are shown in the first three columns 
relating to the sanction, of the Schedule ‘as being amended in 
approval, or control of accordance .with this section, the words 


l tpe Goverior General in “with the previous sanction of the Goyer- 


: nor-Genera¥ in .Council’, or “and the 
sanction of the Governor-General in Council”, or “ subject to the 
control of the Governor-General in Council’, or “ with the pre- 
vious approval of the Governor-General in Council’, or “ with the 
approval of the Governor-General in Council’, as the case may be, 
shall be omitted, - A 


/ 5. In the sections, sub-sections and clauses of the-said Act, 

i _ Which are shown in the first three columns 
Substitution of ; f ; . 
E eine of the Schedule as being amended in 
“ local official Gazette”. accordance with this section, for the words 
“local official e Gazette ”, wherever they 


occur, the words “ Gazette of India” shall be substituted. 


6. In addition to the amendments to be made under sec- 
` tions 2, 3, 4 and 5 the amendments shown 
in the fourth column of the Schedule shall 
be made in the sections, sub-sections or 
clauses of the said Act shown against them in the first two 
columns of the Schedule. i 


1 
Furtheı amendments 
to be made 


7. After section 4 of the said Act the ‘following section shall 


i be inserted, namely :— 
Insertion of new sec- © 
stion 4A in Act XXI of 


1923. i 


“4A. The Governor-General in Council ‘may, by notification 
in the Gazette of India, delegate to any 
Power of the Gover Local Government any orall of his powers 


nor-General in Council : S : 
to delegate his powers under this Act, either absolutely or subject 


to Local Governments. to such conditions or restrictions as he 
7 may think fit”. 


8. After section 294 of the said Act the following section 


shall be inse — 
Insertion of a new sec- serted, namely p a 

tion %4A in Act XXI of . 

1923. 


r . 
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294A. (1) The Governor-General in Council may, if he 

thinks fit, appoint Committees for the pur- 

Power-to appoint com- pose of advising him when considering the 
mittees to advise on : : 

rules and scales.. making or alteration of any rules or scales 

under this Act, consisting of such persons 

as he may appoint representing the interests principally affected, 

or having special knowledge of the subject-matter. ° 


(2) There shall be paid to the members of any such Com- 
mittee such travelling and other allowances as the Governor 
General in Council may fix. 


(7) Committees may be appointed under this section to 
advise the Governor-General in Council especially as regards any 
special rules or scales, or generally, as regards any class or classes 
of rules or scales which the Governor- General in Council may 
assign to them”. 


9. Where anything done under the said Act is in force 

: immediately prior to the commencement of 
cy rg ety ae this Act it shall be deemed, as from the 
commencement of this Act, to have been 

done under the said Act as hereby amended. 


`- THE SCHEDULE 
(See sections 2, 3,4, 5 and 6) 


a 











Sub-sections Sections of 
or clauses in this Act in 
Section of the | these sections accordance Further amendments 
said Act to be where the with which directed to be made by sec- 
amended. amendments amendments tión 6 of this Act. 
are to be are to be . 
made. made. 
6 (2) 2 (z) The word “respectively’’ 
(3) 2,3 . shall be omitted. 
(#2) For ethe words “the 
, : control of that Govern- 
ment or’? the words 
“his control or to the 
" control’? shall be sub- 
: stituted. 
7 (1) 2 ` 
9 (1) E 
siss Bs 
XN 
. 16 e 2,3 
e e 
17 (3) 2 
SL E E 
F e e e 














‘ 
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; Sub-sections ‘| Sections of re a 
Sag or clauses in ‘this Act in 
ee Sections of the | these sections accordance ` Further amendments 
ei said Act to be where the with which directed to be made by sec- 
amended. amendments amendments tion 6 of this Act. 
. are to be are to be ` 
made. made. 
e 
18 Se 2 F 
f 19 EP 2 
20 as 2 (4) The words “ by or under 
the authority of which 
his certificate was grant- 
~ ed” shall be omitted. 
fu) After the woad “him” 
where it first occurs, 
the words '‘ under this 
Act” shall be inserted. 
2I s3 . d 2,4 
24 (1) & (2) 2 
28 (2), clause (/) 2,4, 5 
40 (1) 2,3 For the words ‘the terri- 
e tories subject to the said 
Government" and for the 
_ words “such ‘territories’? 
the words ‘‘British India” 
A shall be substituted. 
43 (1) 2 
a a) 2 
48 (1) 2 
53 (3) 2 
70 (2 2 X 
71 (1) 2 
. e 
. 74 (2) 2, 4 
R 78 (2) 2 7 
81 (1) 2,3, 5 
85 (1) 2 j 
87 (1) 345 
196 . (1) 2 . 
116 (1), clause (g) 2,°3 A 
e š - 
() 4 (4) 2,3 
í — 
è 5 
e - Py e 


Š 


. 
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Sub-sections - 








Sections of this 


_or clauses in Actin 
Sections of the | these sections accordance Further amendments directed 
said Act to be where the with which to be made by section 6 
amended. amendments amendments of this Act. 
are to be are to be > 
made. made. - 
Die eee ee 
“119 (1) 2 i 
120 (1) 2 
126 . 2,4,5 ğ 
129 2,3 For the words ‘‘ within the 
territories under’ its 
administration ” the 
7 f words”? in British India’? 
shall be substituted, 
131 2,5 
132 i 2 
135 (1) 2 f 
136 (1), (3) & (4) 2 < 
137 (1) (2 
138 clause (c) 2 , 
139 on 2,3 k 
140 Sl n (T) 2,3 
141 3. This section shall be omit- 
ted. 
143 . g 
144 (1) 2,30 
(2) 2,3, 5 e 
\ e , 
(3) 2 
\ e . 
145 ` (1) 2,4 
(2) clause (4) a The words ‘‘within the terri- 
‘ tories under its adminis- 
- tration” shall be omitted, 
147 (3) 2, 
148 g (1) 2,3,4 
. (2) 2 
150 (1) e 2 
e soy e 
Ist . @) 2 
ee eee Se E 
e - e e 
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Sections ‘of the 
said Act to be 


amend ed. 





170 


191 








Sub-sections 
or clauses in 
these sections 
where the 
amendments 
are to be 
made. 


Sections of this 


Act in 
accordance 
with which 

amendments 
are to be 
made, 











Further amendments directed 
to be made by section 6 
of this Act. 


——  —— 


The words ‘the Local” shall 
be omitted. 


For the words ‘‘that Govern- 
ment appoints’’.the words 
“he may appoint” shall 
be substituted. 


For the words “that Govern- 
ment” the word ‘him’? 
shall be substituted. 


(2) In clause (z) the word 
“and” shall be omitted. 


(12), Affer clause (2) the fol- 
lowing two clauses shall 
be inserted, ‘namely :— 


“(Gj) The local limits 
within which, and the 
time and mode at and 
in which, passengers 
are to be embarked 
or discharged at‘any 
port or place appoint- 
ed under this Part 
in that behalf; 


the time within which 
the ship or any ship 
of the class is to de- 
part or proceed on 
her voyage after com- 
mencing to take pas- 
sengers on board; 
and” 


(4) 


(iz) clause (y) shall be re- 
lettered as clause (7). 


.Thig sub-section shall be , 


omitted. , 


; : 
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` 





Sections of the 
said Act to be 
amended. 


`‘ 








Sub-sections 
or clauses in 
these sections 
where the 
amendments 
are to be ’ 

made. 


(3) 


(4) 
(1) 


(1) & (3) 
(1) 


o) 








Sections of 
this Act in 
accordance 
with which 
amendments 
are to be 
made. 


2e 


Further amendments directed 


to be made by section 6 
of this Act. 


This sub section shall be re- 
numbered as sub-section 


z 





(2);. and for the words 


“authority making it” the 
words “Governor-General 


in Council” shall be sub- 


stituted. 


The sub-section shall be re- 
numbered as sub-section 


(3). 


(¿) The clauses from (a) 
to (7) shall be re-let- 
tered serially from (a) 
to (z), and in clause 


(zz) -as so 


[being 
clause 


re-lettered 
the present 
(7)] the word 


“and”? shall be omitted. 


(22) 


After clause (z), as so 


re-lettered, the follow- 
ing two clauses shall 
e be inserted, namely :— 


“(v) the local limits- with; 


in which, and 


the 


time and mode at 


and 


in which, pil- 


grims shall be em- 
barked or discharg- 
ed at any poit or 


piace 


appointed 


under this Part in 
that behalf ; 

(w) the time within which 
a pilgrim ship. shall 
depart or proceed on 
her voyage after com- 
mencing to tae pil- 


_ grims on board; and”. 
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a a 


Sub-sections 
G z or clauses in 
Sections of the | these sections 


said Act to be where the 
amended. amendments 
n are to be 
made. 
7 (2) 
ae (3) 
7 (4) - 
214 (1) 
216 oe 
218 (2) - 
(3) 
221 (2) 
223 sė 
224 (1) 
228 (1) 
229 (4) 
5 = e 
232 (1) 
. e 
a (z), clause (a), 
aS (1), clause (c) 
; (1), clause (e) 
eee (x), clause (f) 
i TR (1), clause (g) 








Sections of 
this Act in 
accordance 
with which 
amendments 
are to be `^ 
made. 














Further amendments directed 


to be made by section 6 
of this Act. 





(iii) clause (s) shall be re- 
$ lettered as clause (x). 


This subsection shall be, 
omitted. ` : - 


This sub-section shall be re- 
numbered as sub-section 
(2); and for the words 
“authority making it’? the 
-words “Governor-General 
in Counci!” shall be sub- 
stituted. a 

This sub-section shall be re- + 
numbered as sub-section 


(3). = 


For the word “its the word ~ 
“his” shall be substituted: 


ğ SE iya 


. 


(7) For the word “his” the 
word “the” shail be- 
substituted. a 


am 
: 


(#) For the word “its” tie- 
word “his” 
substituted, 


shall be 





a ee er 








Sub-sections Sections of 
F or clauses in this Act in 
Sections of the | these sections | accordance Further amendments directed 
said Act to be where the with which to be made by section 6 
amended. amendments amendments of this Act. 
are to be are to be © 
made. made, 
e 
is (2) & (3) 2 
235 a a 2 i 
236 j 2 For the words “such Govern- 
ment or officer’? where 
they occur four times the 
words “Governor-General 
in Council or the detain- 
ing officer’? shall be sub- 
- stituted. 
238 Clauses (72) & i 
(z212) 2 
- 239 (x) 2,3,8 
246 (3) Bom. “co For the words “or, when he 


arrives at a port in British 
India, to any officer ap- 
pointed by the Local 
Government in this behalf 

e at the port’? the words 
“and also to the officer 
appointed in this behalf 
by the Governor-General 
in Council’? shall be sub- 
Stituted. 


247 (1) a (z) For the words “Magis- 

E trate or any officer ap- 

> pointed by the Local 

E Government in this be- 

half” the words “such 

officer’? shall be sub- 

stituted. i 

(#) For the words ‘Local 

: Government’’ where 

they occur for the se- 

= ie cond*time the following 

N words shall be substi- 
tuted, namely :— 

ye “Governor-Genera] in 

Council, and also to the 

Local Government on 

or near whose coasts 

. the casualty occurred, 

or within whose terri- 

a tories any witness re- 

. : sides, or evidence can 

° be obtained, as the case 

may be; and may pro- 

. P ceed to make a preli- 

A 053 minary inquiry irfto the 

- casualty ”. 








e 
. ; 
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m 


Sections of the 
sad Act to be 


amended. 
e 
° 
247 
248 
° 249 
e 





Sub-sections 
or clauses in 
these sections 
where the 
amendments 
are to be 
made. 


(2) 


Sections of 
this Act in 
accordance 
with which 
amendments 
are to be 
made. 











Further amendments directed 
to be made by section 6. 
of this Act. 


The words “Magistrate or” 
shall be omitted. 


After sub-section (2) the 
following sub-section shal] 
be added, namely :— 


“(3) An officer making a 
preliminary inquiry undei 
this section shall send a 
report thereof to the 
Governor-General in 
Council and shall senda 
copy thereof to the Local 
Government ”. 


For this section the follow- 
ing section shall be sub- 
stituted, namely :— 


“248 The officer appointed 
under sub-sec- 
Application tion (3) of sec- 
to ount tor tion 246, whe- 
vestigation. ther he has 
made a prelimi- 

nary inquiry or not, may, 
and where the Governor- 
General in Council so 
directs, shall, make an 
application to a Court 
empowered under section 
249, requesting it to make 
a formal investigation 


into any shipping casual-" 


ty; and the Court shall 
thereupon make such in- 
vestigation ”. 

For this section the follow- 
ing section shall be sub- 
stituted, namely :— 

“249. Magistrates of the 

Peers ete aret class spe- 

cially empowe1- 

Pakeformal ed in this behalf 

investi- by the Local 

gation. Government, 

and Piesidency Magis- 
trates shałl have jurisdic- 
tion to make formal in- 
vestigations into shipping 
casualties, under this 
Part’’. 


—————————oooeeeeee_eee ee 
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Sections of the 
said Act to be 
amended. 





251 


253 


254 








Sub-sections 
or clauses in 
these sections 
where the 
amendments 
are to be 
made. 


(1) & (2) 


(1) 











Sections of 
this Act in 
accordance Forther amendments directed 
with which to be made by section 6 
amendments of this Act. 
~are to be 

made. © 


ix „For the words “shall have—” 
and clauses (a) and (J) 
the words “shall have the 
Same powers as are exer- 
cisable by that Courtin 
the exercise of its criminal 
jurisdiction’’ shall be sub- 
stituted. 


For this sub-section the 
following sub-section shall 
7 be substituted, namely :— 


(r) A Court making a 
formal investigation shall 
constitute as its assessors 
not less than two and not 
more than four persons, 


d of whom one shall be a 


person conversant with 
maritime affairs and the 
other or others shall be 
conversant with either 
maritime or mercantile 
affairs : 


Provided that, where the 
investigation involves, or 
appears likely to involve, 
any question as to the 
cancellation or suspen- 
sion of the certificate of 

èe 3 master; mate or en- 
gineer, two of the asses- 
sors shðl be persons* 

- having also experience in 
the merchant service ”. 


After sub-section (2) the 
following sub-section shall 
be added, namely :— 


“(3) The assessors shall 
be chosen from a list to 
! be prepared from time to 
a] 
time by the Governor- 
è General in Council ”. 
2 





Sections of 


Sub-sections 











or clauses in this Act in 
Sections of the | these sections accordance 
said Act to be where the with which 
amended. amendments amendments 
are to be are to be 
e made. made, 
e 
256 ia oe 
257 (1) 2 
(2) 2 
e 
259 (1) 2355 
(where the 
. word “it” 
first occurs) 
e 
(3) s 2 
260 (1) 2 
5 (2) 2 
e 
e e E 
261 . oe 
262 . ae 
e 
= e 
. — 
-0 
e i . 








Further amendments directed 
to be made by section 6 
of this Act. 


For the woids “the powers 
of a Magistrate of the first 
class or of a Presidency 
Magistrate’? the words 
“its powers as a Criminal 
Court” shall be substi- 
tuted, 


At the end of this sub-sec- 
tion the words “and shall 
also senda copy thereof 
to the Local Government’ 
shall be added. 


For the word “ section’? the 
word “ sub-section ” shall 
be substituted. 


For the words “and if it is so 
empowered by any enact- 
ment of a British Indian 
Legislature for the time 
being in force grant under 
that enactment, but” the 
word “grant” shall be 
substituted. 


For the words “that or any 
other Local Government ”’ 
the words “the Governor- 
General in Council ” shall 
be substituted. 


For the word “it” the word 
“him” and for the word 
“its” the word “his” shall 
be substituted. 


This section shall be omit- 
ted. 


(2) For the words ‘ Every 
Local Government can- 
celling or suspending ” 
the words “ When the 
Governor-General in 
Council cancels or sus- 
pends ” shall be sub- 
stituted: 


(zz) After the wosd “en- 
egineer’’ the word “he” 
shall be inserted. 
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Sub-sections Sections of 
or clauses in _this Act in 
Sections of the | these sections accordance Further amendments directed 
said Act to be where the with which to be made by section 6, 
amended. amendments amendnients -of this Act. 
are to be are to be 
- made. made. e 
a a e 
263 (1) 2,3 
264 (1) 2 
ss (3) 2 For the words “that Govern- 
ment” the word ‘‘him’’ 
shall be substituted., 
i> s (5) 2 (2) The figure “261” shall 


be omitted. 


ts (4) The words “which can- 
cels or. suspends a 
certificate” shall be 
omitted. 


(422) For the words “ Local 

Government to which 

x the Court has forward- 

ed the certificate under 

sub-section (3), as if 

such Local Government 

$ had itself” the words 

‘ Governor Geneial in 

Council as if he had 

himself’? shall be sub- 
stituted. 


266 (1) 2 In clause (4) for the words 
“that Local Govern- 

. ment’? where they occur 
twice the woid “ him” 
shall be substituted. 





267 (1) 3 For the words “Local 
Government’? the words 
‘“ Governor-General in 
Council or a person duly 
appointed by him in this 
behalf® shall be substi- 
tuted. 





“ (2) a For the words ‘‘Local 

Government’? the words 

“ Governor-General in 

’ Council or such authorised 

. persons ” shall be substi- 
tuted. 





' 
, 
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Sub-sections 
or clauses in 
these sections 


Sections of the 





said Act to be where the 
amended. amendments 
are to be 
made. 
od 
~ 269 (1), (5), 
(6), (7) 
270 si 
271 (1) 
” (2) 
273 (1) 
266 
290 
x 291I 
294 





Sections of 
this Act in 
accordance 
with which 
amendments 
are to be 
made. 


° 235 





Further amendments directed 
to be made by section 6 
of this Act. 





For the words ‘‘the Port- 
Officer” the words ‘‘a per- 
son duly appointed by the 
Governor-General in 
Council in this behalf?’ 
shall be substituted. 


For the word “it”? the word 
“this” shall be substituted. 


For the words “the terri- 
tories administered by 
such Government, and, 
subject to the control of 
the Governor-General in 
Council”, the words 
“ British India, and may” 
shall be substituted. 


The words ‘‘or the local 
official Gazette, as the 
case may be”, shall be 
omitted. 


, 


U. P. GOVERNMENT ACT 
THE UNITED PROVINCES ESTATES 
(AMENDMENT) ACT 
No. I OF 1928 * 

[Received the assent of the Governor-General on April 10, 1928] 
An Act to amend the United Provinces Estates Act, 1920. 
WHEREAS it is expedient to amend the United Provinces 

Estates Act (Act VII of 1920) and whereas the Governor- 

General has given his previous sanction to the passing of this Act 

as required by sub-section (3) of section 80-A of the Government 

of India Act ; It is hereby enacted as follows :— 

g 1. (i) This Act may be called the 
United Provinces Estates (Amendment) 
Act, 1928. . 

(ii) It extends to the whole of the United Provinces Agra 

and Oudh. 

(iii) It shall come into force at once. 


2. ®© In section 3, clause (iv), and the 

Amendment of ae last line of section 10 substitute “seven 
an o o . . 

es VII of 1920. thousand rupees a year’’ for “ten thousand 


rupees a year”. 


(ii) Add the following as clause (g) to paragraph 1 of Sche- 
dule II :— 


“(g) when such revenue is less than Rs. 10,000, Rs. 240”. 


Short title, extent 
and commencement. 


* Published in the Government Gazette, dated Allahabad, April 28, 1928, ë 
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GOVERNMENT OF INDIA ACT 
INDIAN MINES (AMENDMENT) ACT 
(No. XIII oF 1928)* ` i 


[Received the assent of the Governor-General on the 20th 
f September, 1928.] 


An Act further to amend the Indian Mines 
Act, 1923, for certain purposes 


WHEREAS it is expedient further to amend the Indian 
Mines Act, 1923, for certain purposes; It is hereby enacted as 
follows :— 


1. (Z) This Act may be called the 
Indian Mines (Amendment) Act, 1928. 


Short title and com- 
mencement, 


(2) This section and section 7 shall come into force at once, 
and the remaining provisions of this Act shall come into force on 
the 7th day of April, 1930. 


l 2. In section 23 of the Indian Mines 
Amendment of section 


23, Act IV of 1923. Act, 1933 (hereinafter referred to as the 
° said Act) ,— 
(a) after clause (c) the following clause shall be inserted, 
namely :— 


“ (d) for more than twelve hours in any consecutive period 
of twenty-four hours ;” and 


(b) the section as so amended shall be numbered as sub- 
section (7), and the following sub-section shall be 
added, namely :— 


“(2) No person shall employ or permit to be employed in 
a mine any person whom he knows or has reason to 
believe to have already been employed in any other 
mine during the preceding twelve hours?” 


Insertion of new sec- ` 3. After section 23 of the said Act 
tions 23A and 23Bin Act the following sections shall be inserted, 
IV of 1923. namely :— 


“23A, Work shall not be carried on in any mine for a period 
Peres , exceeding twelve hours in any consecutive 

i are of working period of twenty-four hours except by a 
. system of shifts so arranged that not more 

than one shift of persons emplgyed in work of the same kind shall 


be at work in the mine at the same time. è 





¥ Published in the Government Gazette, dated Allahabad, October 20, 1928. 
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23B. (7) The manager of every ‘mine shall cause to be post- 
ed outside the office of the mine a notice 
in the prescribed form stating the time of 
the commencement and of the end of work 
at the mine and, if it is proposed to work by a system of shifts, 
the time ef the commencement and of the end of work for each 
shift. A copy of each such notice shall be sent to the Chief 
Inspector, if he so requires. 


(2) In the case of a mine at which mining operations com- 
mence after the 14th day of April, 1930, the notice referred to 
in sub-section (7) shall be posted not less than seven days before 
the commencement of work. ` 


(3) Where it is proposed to make any alteration in the time 
fixed for the commencement or for the end of work in the mine 
generally or for any shift, an amended notice in the prescribed 
form shall be posted outside the office of the mine not less than 
seven days before the change is made and a copy of such notice 
shall be sent to the Chief Inspector not less than seven days 
before such change, if he 80 requires or if the original notice was 
sent to him.” . 


4. In sections 24 and 25 of the said Act, after the word and 
Amendment of sec- figures “section 23” the words, figures 
tions, 24 and 25, Act IV and letter “or section 2 3A ” shall be in- 
of 1923. serted. e 45 


5. (Z) Section 28 of the said Act shall be re-numbered as 

PT a ae sub-section (Z) of section 28, and to that 

28, Act IV of 1923. sub-section after the word “ employments ” 
the following shall be added, namely :— 


“and, where work is carried on by a system of shifts, of 
the shift in which each such person works.” 


(2) To the same section the following sub-section shall be 
added, namely :— i 


“(2) No person shall be employed in a mine until the parti- 
culars required by sub-section (7) have been recorded in the 
register in respect of such person, and no person shall be employ- 
ed except during the hours of work specified for him in the 
register.” 


Notices regarding 
hours of work. 


6. In section 30 of the said Act, after 
clause (c), the following clause shall be 
. _ inserted, namely :— . 

“ (cc) for prescribing the forms of notices required under 
section 23B, and for requiring such notices tó be posted also in 
specified vernaculars.” 


endment of section 7. In section 31 of the said: Act, — 
31, Act IV of 1923. ° 


Amendment of section 
30, Act IV of 1923. 


INDIAN MINES (AMENDMENT) ACT 


(a) in sub-section (3), the words “or rule,” in both places 
where they occur, the words “in the case of a regula- 
tion,” and the words “and in the case ofa rule to 
every Mining Board constituted in the province” shall 
be omitted ; and p 


(6) after sub-section (3) the following sub-section shall be 
inserted, namely :— 

“(3A) No rule shall be made unless the draft thereof has 
been referred to every Mining Board constituted in 
the province for which it is proposed to’ make the 
rule, and unless each such Board has had a reason- 
able opportunity of reporting as to the expediency 
of making the same and as.to the suitability of its 
provisions.” 


GOVERNMENT OF INDIA ACT 
INDIAN TRADE UNIONS (AMENDMENT) ACT 
(No. XV_oF 1928)* © ° 


[Received the assent of the Governor-General on the 25th 
September, 1928] 


An Act to amend the Indian Trade Unions 
Act, 1926, for a certain purpose. 


WHEREAS it is expedient to amend the Indian Trade Unions 
Act, 1926, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 


I. This Act may be called the Indian 
Trade Unions (Amendment) Act, 1928. 


Substitution of new 2. For Section 11 of the Indian Trade 
section for section 11, Unions Act, 1926, the following section 
AEE KVE Obi g2G: shall be substitated, namely :— 


. (T) Any’ person agerieved by any refusal of the 
Registrar to register a Trade Union or by 
the Withdrawal or cancellation of a certif- 
cate of registration may, within such period as may 
be prescribed,”"appeal— 


(a) where the head office of the Trade Union is situated 
within the limits of a Presidency-town or of Rangoon, 
to the.High Court, or 


(4) where the head office is situated in any other area; to 
ı such Court, not inferior to the Court of an additional- 
or assistant Judge of a principal Civil Court of original 
jurisdiction, as the Local Government may appoint in 

this behalf for that area. s 


(2) The appellate Court 'may dismiss the appeal, or pass an 
order .directing the Registrar to register the Union 
and to issue a certificate of registration under the 
provisions of section 9 or setting aside the order for 
withdrawal or cancellation of the certificate, as the 
case may be, and the Registrar shall comply with such 
‘order. 


(3) For the purpose of an appeal under sub-section (Z) an 
eappellate Court shall, so far as may be, follow the 
same procedure and have the same powers as it follows 
and has when trying a suit under the Code of Civil 
Procedure, 1908, and may direct by whom the whole 


Short title. 


Appeal. 
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or any part of the costs of the appeal shall be paid, 
and such costs shall be recovered as if they had been 
awarded in a suit under the said Code. 


(4) In the event of the dismissal of an appeal by any Court 
appointed under clause (4) of sub-section (Zz), the 
person aggrieved shall have a right of appeal to the 
High Court, and the High Court shall, for the purpose 
of such appeal, have all powers of an appellate Court 
under sub-sections (2) and (3), and the provisions of 
those sub-sections shall apply accordingly.” 


GOVERNMENT OF INDIA ACT 
MATCH INDUSTRY (PROTECTION) ACT 
(No. XVII oF 1928) * ° 


[Received the assent of the Governor-General on the 25th 
September, 1928] 


An Act to provide for the protection o) the match industry. 


WHEREAS it is expedient, in pursuance of the policy of dis- 
criminating protection of industries in British India with due 
regard to the well-being of the community, to provide for the pro- 
tection of the match industry ; It is hereby enacted as follows :— 


. 1. This Act may be called the Match 


Short title. Industry (Protection) Act, 1928. 


Amendment gf- She- 2. In the Second Schedule to the 
dale II, Act VIII of Indian Tariff Act, 1894.— 
1894. 


(1) Items Nos. 45, 46A and 46B shall be omitted ; and 


(2) In Part VII, after Item No. 156, the following head- 
ings and Itenas shall be inserted, namely :— 


“ MISCELLANEOUS. 
MATCHES, UNDIPPED SPLINTS AND VENEERS. 
157 | MATCHES— l 
(1) In boxes containing on the | Per gross of boxes. | One rupee and 
average not more than eight annas. 


Ioo matches. 


(2) In boxes containing’on the | Per every 25 match- | Six annas. 


average more than 100 es or fraction 
matches. thereof in each 
i box,*per gross of 
boxes. 
e . 
158 | UNDIPPED SPLINTS such as | Pound .. | Four annas and 
are-ordinarily used for match- six pies. 
making. 
159 | VENEERS such as are ordinarily Pound .. | Six annas. 


used for making boxes, includ- 
ing boxes and parts of boxes 
made of such veneers. 





e 
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GOVERNMENT OF INDid ACT 
INDIAN INSURANCE COMPANIES ACT 
(No. XX oF 1928)* i 


» [Received the assent of the Governor-General on the 25th 
September, 1928] ` 


An Act further to amend the Indian Life Assurance Companies 
Act, 1912, for certain purposes and to provide for the collec- 
tion of statistical information in respect of insurance business 
other than life assurance business. 


WHEREAS it is expedient further to amend the Indian Life 
Assurance Companies Act, 1912, for certain purposes hereinafter 
appearing, and to provıde for the collection of statistical informa- 

-tion in respect of insurance business other than life, assurance 
business; It is hereby enacted as follows :— 


PART I 
Preliminary 


Ie (7) This Act may be called the 


Short title, extentand 1 dian Insurance Companies Act, 1928. 


commencement, 


(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 


——. — 


PART II 
Amendments to the Indian Life Assurance Companies 
Act, 1912 5 . 


2. (Z7) Section 7 of the Indian Life Assurance Companies 

er Act, 1912 (hereinafter in this Part referred 

pM a to as the said Act), shall be re-numbered 

~ as sub-section (Z) of that section, and to 

that sub-sectjon, as so renumbered, after clause (d) the following 
clauses shall be added, namely :-— -~ 


“(e) a statement showing— 


(A) as regards new policies of life assurance in Tespect of 
- which a premium® has been paid in the year, of 
account,- 


* Published in the Government Gazette, dated Allahabad, October 20, 1928. i ne 
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2 INDIAN INSURANCE COMPANIES ACT = 
(i) the number of policies, | 
(ii); the sums assured, 
(ii) the amount received by way of single premiums (in- 
cluding all premiums paid at the outset where no 
e subsequent premium is payable), and 
(iv) the amount of yearly renewal premium income : 


(B) as regards total life assurance business,—’ ’ 
(#) the number of policies in force at the end of the year 
of account, - : - 


(‘é) the sum assured (including reversionary bonus addi- 
tions. thereto) under policies in force at the end of 
the year of account, and 


(#42) the premium income for which credit is taken in the 
revenue account ; 


(C) as regards claims, the amount of the claims paid in the 

year of account under policies effected in India— 
(a) to claimants in India, and 
(2) to claimants outside India ; 

(f) a statement showing, in-such forms as the Governor- 
General in Council may prescribe, a classified summary 
of the investments of the gompany in India in govern- 
ment securities and in Indian concerns and the other 
Indian assets held by the company.” ; 

(2) To the same section as re-numbered the following sub- 

section shall be added, namely :— 
“(2) For the purposes of clause (e) of sub-section (z), all 
‘items required to be stated shall be net amounts after deduction 
of the re-insurances of the company’s risks, and for the purposes 
of sub-clauses (A) and (B) of that clause— 


(a) the statement shall show separately the numbers and 
amounts inerespect of policies effected in, and policies 
effected outside, India; 


-() where a sum assured is payable periodically, whether by 
way of an annuity or otherwise, it shall be stated 
separately from lump sum payments; and 


(c) ‘policies of assurance upon the lives of a group of persons 
whereby sums assured are payable in respcet of several 
persons included in the group shall be excluded from 
the statement and be shown ina separate statement 
containing the like particulars.” E j 


Insertion of new sec- 3 Aftefsection 26 of the said Act 


fies 26A in Act VI of the following section shall be inserted, name- 
giz. lv: - 
aS 
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“26A. Inthe winding up of a life assurance company in a case 

where any proportion of the pro- 

fits of the company was before 

the commencement of the wind- 

: ing up allocated to policy-holders, if, when the assets 
and liabilities of the company have been eascertained, 
there is found to be a surplus of assets over liabilities 
(hereinafter referred to asa prima facie surplus), 
there shall be added to the liabilities of the company 
in respect of its life assurance business an amount 
equal to such proportion of the prima facie surplus as 
is equivalent to such proportion of the profits allocated 
to share-holders and policy-holders as was allocated to 
policy-holders during the ten years irnmediately pre- 
ceding the commencement of the winding up, and the 
assets of the company shall be deemed to exceed its 
liabilities only in so far as those assets exceed those 
liabilities after such addition as aforesaid : 

Provided that, if in any case there has been no such alloca- 
tion, or if it ‘appears to the. Court that by reason of 
special circumstances it would be inequitable that the 
amount to be added to the liabilities of the company in 
respect of the life assurance business should be an amount 
equal to such proportion as aforesaid, the amount to 
be so added shall be such amount as the Court may 
direct.” f 

4. In section 33 of the said Act, for the words and figures 
Kid E TT “ sections 7 to 12” the words, figures and 
34, Act VI of 1912. letters “clauses (æ), (2), (¢) or (4) of 
- sub-section (Z) of section 7, sections 8 to 
12,” shall be substituted. 
Amendment of the 5. Statement (D) in the First Sche- 


First Schedule, Act VI dule to the said Act shall be omitted. 
of 1912. 


Application of surplus 
assets in liquidation. 


PART III. 


e 
Provisions as to Insurance Business other than Life 
Assurance Business. 


O 6. In this Part, unless there is any- 
pegninona; thing repugnant in the subject or context; — 


(a) “certified,” in relation to any copy or translation of a 
document required to be furnished by or on behalf cf 
. an insurance company, means certified by a responsible 
officer of the company to be a true copy or 4 correct- 
ee translation, as the case may be; . 


` FP e 
(6) “ insurance company ” means any person who transacts 
e = n é 
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D; 


in British India the business of effecting contracts of 
insurance against any risk ; 


(c) expressions used in this Act and defined in the Indian 
Life Assurance - Companies Act, 1912, shall have the , 
meanings assigned to them respectively in that Act. 


e 7- Every insurance company which does not transact life 

Deposit of accounts, assurance business in British India shall, 
etc, with Governor within six months after the close of each 
General in Council. financial year or within such further period 
as-the Governor-General in Council may in any case for special 
reasons allow, deposit with the Governor-General in Council four 
copies of every report on the affairs of the company, and of 
every balance-sheet, revenue account and profit and loss account, 
in respect of that year, which has been submitted to its share- 
holders or policy-holders, and also, in the case of a company 
whose head office is situated outside British India, four copies of 
such of the aforementioned documents as are required by law 
to be submitted to the Goverament of the country in which the 
head office is situated. 


8. The following statements shall be appended to every 
Statements to be revenue account (other than a life assur- 
appended to revenue ance revenue account) deposited by an 
acconnt insurance company with the Governor- 
General in Council in compliance with section 7 or with the provi- ` 
sions of the Indian Life Assurance Companies Act, x912, as 
respects the year and the class of insurance- business to which 
the revenue account relates, namely, statements showing— 


(1) in respect of premium income for which credit is taken. 
in the revenue account, the amount of premiums deriy- 
ed from business effected in India, Se te 


K t 
(2) in respect of claims, the amount of the claims paid in the 
year of account under policies effected in India— 


(2) to claimants in India, and 
(č) to claimants outside India. 


9. There shall be appended to every balance-sheet déposited 
‘Statement of Indian LY #4 insurance company with the Governor- 
Assets. General in Council in compliance with sec- 
tion 7 a statement showing, in such form 
as the Governor-General in Council may prescribe, a „classified 
summary of the investments of the company in India in ‘goyern- 
ment securities and in Indian concerns ‘and the, otber Indian 
assets held by the company. . 


10, .At least one copy of every «document deposited by, an 
insurance company with the Governor-Ge- 


ignine® d j . oy g PES 
Signing*of documents. _ neral in Council in accordance - With. ‘the 
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requirements of section 7, section 8 or section 9 shall be signed 
in the manner provided in section 11 of the Indian Life Assur- 
ance Companies Act, 1912. 


11.° If any portion of any document required to be deposited 
E EE PEIA under ‘section 7, section 8 or Section 9 by 
pecnlardocnmentw, an insurance company with the Govérnor-e 
- General in Council is not written in the 
English language, a certified translation thereof shall be furnished 
along with each copy-of the document. 


12. Every insurance company which does not transact life 
assurance business ‘in British India shall, 
within one month from the commencement 
of this Act or before it begins to carry on business, whichever 
is later, furnish to the Governor-General in Council— 
(a) the full address of the principal office of the company 
in British India ; 
` (4) the names of the directors, the principal officer and the 
auditor of the company in British India ; 
(c) a statement of the classes of insurance business carried 
on or intended to be carried on by the company in 
British India ; 
(d) a certified copy of the charter, Statutes, deed of settle- 
~ ment or memorandum and articles- of the company, 
or other instrument constituting or-defining the con . 
stitution of the company, and, if the. instrument is not 


-+ . written in the English language, a certified translation 
. thereof ; è - 


Particulars to be filed. 


(e) in the case of any such company established outside 
British India, the names and addresses of some one or 
more persons resident in British India, authorised to 
accept on behalf of the company service of process 
and any notice required to be served on the company ; 

and; in the event of any alteration being’ made in the address 

of the principal office or in such- classes of business or in any’ 
such, instrument as aforesaid or in the name of any such person, 
the company shall forthwith furnish to the Governor-General in 

Council particulars of the alteration. 


13. Every document deposited with the Governor-General 
A wad E ER in Council, in compliance with section 7, 
tión of documents. section 8 or section 9, ora certified copy 
. of such document, shall- be kept by the 

Registrar, and any such documents or copies shall be open to 
inspection, and any person mey procure a copy of any such docu- 
ment dr of any part, thereof on payment of a fee of six annag for 
every hundred words or fractional part’ thereof required to be 
copied. US EOE SS Gao SE Gat bag a ete 
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14. (1) Every document deposited with the Governor-General 
. in Council in compliance with section 7, 
Evidence of docu- . A A 
ments: section 8 or section 9 which has been 
certified by the Registrar to be a document 
so deposited shall be deemed to be a document so deposited. 


e (2) Every such document purporting to be certified by the 
Registrar to be a copy of a document so deposited shall be 
deemed to be a copy of that document, and shall be received in 
evidence as if it'were the original document, unless some varia- 
tion between it and the original document be proved. 


15. The Governor-General in Council shall, from time to 
Pew, time, cause to be published, in such manner 
Summary of accounts, : 
etc., to be published. as he may direct, a summary of the ac- 
~ counts, balance-sheets and statements 
deposited with him in compliance with section 7, section 8 or 
section 9, and may append to such summary any note of the 
Governor-General in Council thereon and any correspondence.in 
relation thereto. ° 
16. Any insurance company which makes default in com- 
E NE TAE plying with any of the requirements of 
pliance with Act. this- Part, and every director, manager or 
secretary, or other officer or agent of, or 
partner in, the company who is knowingly a party to the default, 
shall be punishable in the manner provided in section 34 of the 
Indian Life Assurance Companies Act, 1912. 


17. If any account, balance-sheet, statement or other docu- 

at ment required by the provisions of section 

Pa aa or falsifyiog 7, section 8 or section 9 is false in any 

- particular to the knowledge of any person 

who signs it, such person shall be punishable in the manner pro- 

vided in section 35 of the Indian Life Assurance Companies 

Act, 1912. 

. 18. No Court inferior to that of a Presidency Magistrate or - 

; 4 Magistrate of the'first class shall try any 
„Cognizance of offences. Offence under this Act. 


19. A person transacting the business of re-insuring con- 
ads tracts of insurance effected by any other 

P ener person in the course of any class of business 
i other than life assurance business shall not, 

by reason only of that fact, be deemed to be transacting insurance 
business of that class. ` 
20. The Governor-General-in Council may,, by notification 
Becapden in the Gazette of India and subject to such 

' restrictions and conditions as he thinks fit, 

exempt from all or any of the provisions of this Act any pro- 
visions of this Act any provident insurance’ society registered . 


' 


e under the Providgnt Insurance Societies Act, 1912. 


g GOVERNMENT OF INDIA ACT 


HINDU INHERITANCE (REMOVAL OF 
DISABILITIES) ACT ‘ 


(No. XII oF 1928)* e 


[Received the assent of the Governor-General on the 20th 
September, 1928] 


An Act to amend the hindu Law relating to exclusion from 
inheritance of certain classes of heirs and to remove certain 
doubts. 


WHEREAS it is expedient to amend the Hindu Law relating 
to exclusion from inheritance of certain classes of heirs, and to 
remove certain doubts; It is hereby enacted as follows :— 

tortti 1. (Z) This Act may be called the 
roae, extentand Hindu Inherifance (Removal of Disabili- 
ties) Act, 1928. 

(2) It extends to the whole of British India, including British 

Baluchistan and the Sonthal Parganas. 


(3) It shall not apply tọ any person governed by the Daya- 
bhaga School of Hindu Law. 


2. Notwithstanding any rule of Hindu Law or custom to the 
Persons not to be ex- CONtTATY, no person goyerned by the Hindu 
cluded from inheritance Law, other than a person who is and has 
or rights in joint-family been from birth a lunatic or idiot, shall be 
Property. excluded from inheritance or from any right 
or share in joint-family property by reason only of any disease, 
deformity, or physical or mental defect 
3. Nothing contained in this Act shall affect any right which 
seat j . “has accrued or any liability which has been 
aving and exception. incurred before the ‘commencement thereof, 
or shall be deemed to confer upon any person any sight in respect 
of any religious office or service or of the management of any 
religious or charitable trust which he would not have had if this 
Act had not been passed. 


. e 
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GOVERNMENT OF INDIA ACT 


INDIAN SUCCESSION (AMENDMENT) ACT 
(No. XIV oF 1925)* 


[Received the assent of the Governor-General on the 22nd 
September, 1928.] 


An Act further to amend the Indian Succession Act, 1925 


WHEREAS it is expedient further to amend the Indian Succes- 
sion Act, 1925; It is hereby enacted as follows :— 
Shenu l 1. This Act may be called the Indian 
OTE ttiar Succession (Amendment) Act, 1928. 


2. After sub-section (2) of section 372 of the Indian Suc- 
Amendment of section Cession Act, 1925, the following sub-section 
372, Act XXXIX of shall be added, namely :— 
1925. 

“(3) Application for such a certificate may be made in 
respect of any debt or debts due to the deceased 
creditor or in respect of portions thereof.” 

es 
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GOVERNMENT OF INDIA ACT 


REPEALING AND AMENDING ACT 
(No. XVIII oF 1928)* 


[Received the assent of the Governor-Géneral on the 25th 
September, 1928.] 


An Act to amend certain enactments and to repeal certain 
‘ other enactments. 


WHEREAS it is expedient that certain amendments should be 
made in the enactments specified in the First Schedule ; 


_ AND WHEREAS it is also expedient that the enactments 
specified in the Second Schedule, which are spent or have other- 
wise become unnecessary, or have ceased to be in force otherwise 
than by expressed specific repeal shguld be expressly and speci- 
fically repealed ; 

It is hereby enacted as follows :— 


1. This Act may be called the Repeal- 
-ing and Amending Act, 1928. 
2. ‘The enactments specPfied in the First Schedule are here- 
by amended to the extent and in the manner 
mentioned in the fourth column thereof. 


Short title. 


Amendment of certain 
enactments. 


. The enactments specified in the 
Second Schedule are hereby repealed. 


Repeal ofcertain 
enactments. 


4. The repeal by this Act of any enactment shall not affect 
any,Act or Regulation in which such enact- 
ment has been applied, incorporated or 
referred to ; Bs 


and this Act shall not affect the validity, invalidity, effect or 
consequences of. anything already done or suffered, or any right,” 
title, obligation or liability already acquired, accrued or incurred, 
or any remedy or proceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, obligation, liability, 
claim or demand or any indemnity already granted, or the proof 
of any past Act or thing ; > 

nor shall thig Act affect any principle or rule of law, or 
established .jurisdiction, form or course of pleading, practice 
or procedure, or existing usage, custom, privilege, restriction, 


Savings. 
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REPEALING AND AMENDING ACT « * 


exemption, office or appointment, notwithstanding that the same 
respectively may have been in any manner affirmed, recognized 
cr derived by, in or from any enactment hereby repealed ; 
nor shall the repeal by this Act of any enactment revive 
or restore any jurisdiction, office, custom, liability, right, title, 
privilege,” restriction, exemption, usage, practice, procedure or 
e other matter or thing not now existing or in force. ’ 





THE FIRST SCHEDULE 
AMENDMENTS 


(See section 2) — 








` 


3 < 4 z~ 





Year |Number 





1872 | XV 


1897 | X 





1897 x! 


Short title Amendments 











| The Indian | In section 37, for the words and figures 


Christian “ander Part I or Part III of this Act,” 
Marriage Act, the words, figures and brackets ‘‘ by any 
1872. such person, Clergyman or Minister of Reli- 
gion as is referred to in clause (1), clause 
(2) or clause (3) of section 5” shall be 
substituged. 
The General | (1) In section 3— 
Clauses Act, Hy < 
1897. (a) to clause (3a) the following shall be 
° added, namely :— a 
‘or by the local Legislature or the 
Governor of Assam under the Govern- 
ment of India Act; ” 
(4) to clause (5) the following shall be 
added, namely :— 
‘or by the local Legislature or the 
Governor of the presidency of Bengal 
-under the Government of India Act; ” 
(c) to clause (s2) the following shall be 
added, namely :— 
e “or by, the local Legislature or ‘the 
Governor of Bihar and Orissa under 
z the Government of India Act; ” 
(d) to clause (6) the following shall be 
added, namely :— i 
“or by the local Legislature of the 
Governor of the presidency of Bombay 
under the Government of India Act; ” 
ae (e) to clause (8c) the following shal! be 
added, namely,— ë i 
or by the local Legislature or: the 
Governor of Burma under the Govern- 
ment of India Act?’ ; A 
(7) to clause-(8) the following shall be 
added, namely :— 
"orby the local Legislature sor the 
Governor of he Central Provinces 
under the Government of India Act: ” 


th 
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+ 


No. Short title z Amendments 











(g) to clause (30) the following shall be 
added, namely :— 

“or by the local Legielature or the 
Governor of the presidency of Madras 
under the Government of India Act ; è% 

(A) to clause ¢44a) the following shall be 
added, namely :— 

‘or by the local Legislature or the 
Governor of the Punjab under the 

x Government of India Act; ” 
(2) to clause (46) the following shall be 
$ added, namely :— 

“or the Government of India Act; ” and 

(7) to clause (55a) the following shall be 
added, namely :— 

“or by the local Legislature or the 
Governor of the United Provinces 
under the Government of India Act.” 

(2) In section 16, after the word ‘‘ having ” 
the words “for the time being ” shall be 
insertede and forthe words “ byit’’ the 
words ‘‘ whether ~by itself or any other 
authority ” shall be substituted. 

(3), In section 30A, for the words and figure 

‘except in section 5, shall be deemed to 
‘include ** the following shall be substituted, 
namely Fred 

e ‘‘includes an Act of the Indian Legislature 

and, except in section 5.” 

1899 II] | The Indian | (1) In section 2— 

‘Stamp Act, (2) in clause (27), the word ‘‘ and” at the 
1899. end shall be omitted ; and 
i ‘(6) after clause (24) the following shall 
be added, namely :— 

and 

(25) * soldier’ includes any person below 

‘the rank of non-commissioned officer 
who is enrolled under the Indian 
Army Act, 1911.” 

(2) In Schedule I— 

(a) for clause (a) of Article No. 4, the 
following clause shall be substituted, 











‘ 


se 


namely :—e 
, t (a) as a condition of enrolment under 
the Indian Army Aat, 1911; ” . 


* (6) in Article No. 47— 

(4) in sub-clause (ii) of clause (7) of 
. Division A, in the first column, for 
the words ‘* one thousand rupees "’ 
in both places where they occur, 
the words ‘‘one thousand five 
hundred rupees” and, in the second 
column, for the words “Two 
annas’’ the words * One anna" 
ES and, in the third column, for the 
. words ‘‘One anna” the words 
“Half an anna’? shall be inserted ; 
° (ss) to clause (%) of Division C, below 
the entry in the second Golumn, 
é the following proviso shall be 

added, namely :— 
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Short title 











Amendments 





“ Provided that, in case of a policy of 
insurance against death by accident 
when the annual premium payable 
does not exceed Rs. 2-8-0 per 
Rs. 1,000 the duty on such instru- 
ment shall be one anna for every 
Rs. 1,000 or part thereof of the 
maximum amount which may be- 
come payable under it,” and 


(in) for Division D, the following shall 


be sudstituted— 


in 
for 


duplicate 
each part 


If diawn singly. 
drawn 


If 


“D—LIFE INSURANCE OR OTHER 
INSURANCE NOT SPECIALLY 
PROVIDED FOR, except such a 
RE-INSURANCE as is described 
in Division E of this article— 


(:) for every sum insured Se 


not exceeding Rs. 250.. 2 ans. I anna. 


(i) for every sum insured 


exceeding Rs. 250 but 
not exceeding Rs. 500.. 4 ans, 2 ans. 


(sis) for every sum insured 


exceeding Rs. 500 but 
not exceeding Rs. 1,000 
and also for every 
Rs. 1,000 or part thereof 
in excess of Rs. 1,000.. 6 ans. 3 ans. 


Exemption 


Policies of life-insureanee granted by the 


Director General of Post Officcs in accordance 
with the rules for Postal Life-Insurance issued 
under the authority of the Governor-General 


in Council; '’ and 


(c) in clause (a) of the Exemptions from 
“or 


Article No. 53, for the* words 





exempted ” the words ‘‘ or any instru- 
ment exempted ”' shall be substituted, 
and after the words and brackets 
*‘ (instruments executed on behalf of 
the Government)” the words ‘* or any 
cheque or bill of exchange payabte on 
demand ” shall bê zxserted. 





A 


Year 





1908 


1923 








Short title Amendments 


em 


The Code of | To section 98 the following sub-section shall 
Civil Pro- be added, namely :— 
cedure, 1908. x 
“ (3) Nothing in this section shall be 
deemed to alter or otherwise affgct 
any provision of the letters patent 
of any High Court.” 


The Indian | (1) In the heading above section 217, for 
Merchant the words ‘‘ Draught of Water” the word 
Shipping Act, ‘© Deck-line ” shall be substituted. 

1923. 

(2) In clause (sv) of section 227, after the 
words “ British India” the words “* which 
comes into any port in British India” shall 
be inserted. 





THE SECOND SCHEDULE 


REPEALS 


(See section 3) 


NN 


Year| No. 
1900 IX 
1927 | XII 


Title or Short title 


rn 





An Act to provide for the Court-fee payable on certain Appli 
cations to the Court of the Financial Commissioner of the 
Punjab. 


The Repealing Act, 1927. 


HIGH COURT NOTIFICATIONS 


— --— e 


NOTIFICATION No. 3786/ 45—20. 


The following amendment is made inthe Rules of the High 
` Court of Judicature at Allahabad on the 18th January, 1898 :— 


In Chapter XVI, rule 2, on page 80, put acomma between the 
word “damages ẹ in line 4 and the words “in a suit under section 
42 of Act No. I of 1877 ” in line, 5. 


eee en ee ee aa 


NOTIFICATION No, 3787. 
CORRIGENDUM. 


For correction No. 2 of slip No. 11, notified in the United Pro- 
vinces Gazette of the 29th May, 1926, substztute— 


“2 In Chapter XXI, rule 26, of the General Rules (Civil), 
for ’26. In Miscellaneous Judicial cases, * * * * * * and 
in other cases,’ —substituie: ’26. In appeals from orders, in mis- 
cellaneous judicial cases, including— 


(a) Objections under Order XXI, rule 58, Civil Procedure 
. Code. 


(6) Applications to set aside a sale under Order XXI, rule 
90, Civil Procedure Code. 


(c) Proceedings for the appointment of a receiver, 
e 


(dì) Applications for an injunction, and in other cases—”. 
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. ENGLISH (CIVIL) DEPARTMENT. 
» NOTIFICATION No. 3920/44. ` 


“The following amendment is made in the General Rules (Civil) 
of 1626 :— 


In rule 20, Chapter. XXVI, for “ Rs. 10.” substitute “ Rs. 22”. 
A b . . i : e 


ms i 
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ENGLISH (CIVIL) DEPARTMENT. . 
. NOTIFICATION No. 4009/44. . 


The following amendment is made in the General Rules (Civil) 
of 1926, with the previous approval of the Local Government :— 


To sub-rule (4), rule 15 of Chapter VII as amended by correc- 
tion slip No. 17, substitute a comma for the fullstop and add the 
following :— 


“except in cases under the Provincial Insolvency Act, where 
the file shall be destroyed after 12 years from the date of the grant . 
of discharge or, where no order of discharge has been passed, from 
the date of the last order passed in the case ”. 


ooo ee ee ee ene 


ENGLISH (CIVIL) DEPARTMENT. 
NOTIFICATION No. 4229/ 45—2Ł (2).  - 


The following amendments are made in the Rules of -Court of the 
18th January, 1898, revised and corrected up to 31st January, 1920 :— 
b = e pa 


‘They will come into force from the 1st November, 1927. 


I. In Chapter V, rule 7, for clause (e) substitute the following 
clause :-— : ‘ 


J 2 
“-(e) The process-fee payable for the issue of a notice of a suit 
_or of an appeal to which clause (4) does not apply must be paid 
into the office within three clear days from the-date of the admission’ 
of the suit or of the appeal. The process-fee payable for the issue 
of a notice of appeal to which clause (4) applies must be paid within 
three clear days from the day on which the Court orders noti 
goto the respondent. Jf such process-fee ts not so paid ishin 
such thref days the suitor appeal shall, with an office report that 
the process-fee has not been paid, be forth with put into the day’s 
list of the Judge hearing applications, avd such Judge shall make 
an order dismissing or rejecting the appeal”. 


II. In Chapter V, rule 7, for clause. (f) substitute the following 
clause :— 


“ (f) The process-fee payable for the issue of a notice of an appli- _ 
cation must be paid into the office within three clear days from the 
admission of the application. If such process- -fee is nöt so paid e 
within such three days the applications shall, with an office report 


i 4 ’ 
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that the process-fee has not ‘been iad: be forthwith put into the 
day’s list of the Judge hearing ‘applications who shall make an order 
dismissing or rejecting the application”. 


II. In Chapter IX, rule 14, as amended le correction slip 
No. 46 (#) in,the fourth line for the words “ zot erereding sixty 
days”, substitute the words “ zot exceeding forty-five days 
e 


Se ee ee ee ee el eee 
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ENGLISH (CIVIL) DEPARTMENT 
- ` ọ ig 
NOTIFICATION No. 4455/44-27 (10) 


The following amendments are made jin the General Rules 
(Civil) of t911, corrected up to 1926, with the approval of Govern- 
‘ment, United Provinces :— 


„ (a) In Chapter XI— ` one 
In rule 61—In line 3 delete the words “ in duplicate,” in line 5 
between the words “the money” and “sign” insert the words 
“retain the extract,” in lines 5 and 6 delete the words “ and one of 
‘the rise and in line 6 for the word “them” substitute the 
word “ it”. 


(6) In rule 62—For the words “ the extract so returned to him” 
substitute the wards “an extract from, the signed pass book duly 
verified by him to be correct ” 


NOTIFICATION No. 6094 


The following amendment is made in the Rules of Court of 
January 18, £898, revised and corrected up to January 31, 1920 :— 


After rule 8 of Chapter IV add the following sie: 118A, 
Such identification may be made by a person— 


(a) personally acquainted with the person to be identified or 


(4) satisfied, from papers in that person’s possession or other- 
wise, of his identity : 


Provided that in case (4) the person; so identifying shall sign 
„on the petition or affidavit a declaration in the following form, after 
"there has been affixed toesuch declaration in his presence the thumb® 
impression of the person so identified. 


oN l i 
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Form 


I (name, address, and description) declare that the person 
verifying this petition (or making this affidavit) and alleging himself 
td be A. B. has satisfied me (here state by what means, e. g., from 
papers in his possession or otherwise) that he is A. B. 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 5814/167 
Dated Allahabad, November 8, 1927 


The following amendments are made in the General Rules 


(Civil) of r911, corrected up to January 31, 1926, with the previous 
approval of Government, United Provinces :— - 


. In Chapter Xd delete ad i a to rule 25 on pa gE 152 
S : and 


Substitute the followin g proviso :— 


r 


“ Provided that, when the sum to Be refunded does not exceed 
Rs. 500 the applicant may add to the application a request that the 
amount, #2us postal commission, may be forwarded by money 
order to him at the address that he has registered as his address 
for the purpose of the service of processes under Order VII, rule 
19 of the Code of Civil Procedure.” 


II. Add the following rule 25 Ax 


(i) “A money order form-and the repayment order both duly: 
filled in shall be sent to the Treasury Officer with form No. 46 A. 


ae following « entries shall be made in the money order form:— 


ò For the amount remitted. The amount of the payment 
f order ¿ess the postal 
i commission. 
-(##) For the name of the The name of the treasury, 
remitter as ae - notthe Gourt. 
(iii) For the address of the . The registered address of the 
. payee ae ° applicant. i 

. . . -7 7 . . 

e i Kó 
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(čv) On the acknowledgment The purpose ‘of the remit- 
portion of the form in : tance, leaving sufficient 
_ continuation of the space below the manus- 
~ printed entry, “ Re- cript entry thus made 
ceived the sum specified A for the signature or 
aboye on—” ~thumb-impression of e 
fhe payee ”. 


(2) “ The right half of form 46 A shall be detached, completed, 
and returned, by the Treasury Officer (when he has - received an 
` acknowledgment of the remittance from the payee) and shall be 
filed in the record with the application ”’. 


Te ee ee ee, 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 5030/11—B 1 (28) 
| Dated Allahabad, September 7, 1927 


The following amendment is made in the General Rules (Civil) 
of 1911, with the previous approval of Government, United Pro- 
vinces :— 


In Chapter XXI, rule 11, clause (2), delete the word “and” 
before and. add the words “and: Fatehpur” after~ the word 
“Jaunpur ”. i 


NOTIFICATION No. 5126/20 
September 16,1927 ; 


The following amendment is made in Volume II of the General 
, Rules (Civil) corrected up to January 31, 1926 :— 


In appendix 4, List A, on. page 54, Volume II, insert in its 
proper place the following entry :— 























Part ` | No.» Description of form. 
E E EEE 
VI. | 69A Hêĉading for deposition. 8 
° 
Te 
e 
` = ° ê e o 
e 
° e . e 
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ENGLISH (CRIMINAL) DEPARTMENT 
_ NOTIFICATION No. 6861/8- ° >` ~ 
Dated Allahabad, December 14, 1927 


. The following amendment is made in ‘the General Rules 
(Criminal) of 1911, corrected up to the 31st March, 1924, with 
the previous approval of the Local Government :— =o ON 


In Chapter IX, add the following as a proviso-to rule 18 :-— 


“ Provided that the District Magistrate's sanction is unneces- 
sary when the ground for remission of the fine is that the offender 
has undergone all the imprisonment awarded by the “Court in 
default.” : - : 


NOTIFICATION No. 6906/8 
Dated Allahabad, December 16, 1927 


The following amendment is made in the. General Rules 
(Criminal) of 1911, corrected up to the 31st March, 1924, with 
‘the previous approval of Government, United Provinces :— 


Rule 9, Chapter XI in the note attached to this rule between 
the words ‘‘and 140” and “ of the said Code” insert the words 
“ or the order under section 145 is made absolute under section 
146 or 147”. : 


a ac ea aa a la ll a at ee ane a a a NT 


NOTIFICATION. No. 6017/44 (38) ` 
Dated Allahabad, November’ 19, 1927 


The following amendment is made in the General Rules (Civil) 
` of I911, corrected up to January 31, 1926, with the previous 
approval of the Government United Provinces, as required_ under 
the proviso to section 107 of the Government of India Act :— 


In- rule -1, Chapter XXI, line 8 for the words “at or before 
the conclusion of the hearing of the suit” substitute the words 
“before the commencement of the argument at the conclusion of 
the evidence, if any, in the suit.” 
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ENGLISH (CIVIL) DEPARTMENT i 
NOTIFICATION No. 5815/44 
Dated Allahabad, November 8, 1927 


The fotlowing amendments are made in Volume II of the 
General Rules (Civil) of 1911, corrected up to the 31st of January, | 
e 


e 

s e 
s 
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7 


1926, with the preion approval of the Government of the United 
, Provinces: — 


a 


I.—In appendix 4, list A, ‘page 52, insert the following in its 
proper place =— 





` X e 
Part. Number. Description of form. 

= e 
g 


VI- a 6. ase 7 Form of letter forwarding repayment orders to the 
, Treasury Officer. 





II.—In appendix 4, list B, page 62, énsert-the following in its 
proper place : S 





tt i 
. Number.” x Description of form. 





46A .. Form of letter forwarding repayment orders to the Treasury 

Officer. 

Il1.—/usert the following form. in its proper place on page 94 :— 
Form No. 46-A. Z 





_ FORM OF LETTER FORWARDING REPAYMENT ORDERS TO 
THE TREASURY OFFICER = 


, 


[Chapter XT, rule 25, General Rules (Civil)] 





Letter No. 
Date of despatch 























From a Sat 
The——-—__-—--_— of 
To : 
° The Treasury Officer, ` 
Case No. -———of — 
versus ——— 
SIR, ji 
] BEG to forward herewith Repayment Order No. ——, 
dated , for rupees- and to request you to remit 




















the amount by money order Zess postal commission in favour of 
to the address*noted below and return the document on®the right 


* e 
bg e e 
I i 1 A ` A 
1? o -= 7 e a e 
8 E - 
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half margin duly signed hs receipt to this Court after you receive a 


receipt for the remittance from the payee. F 


= I have the honour to be, 


F . SIR, 


e Your most obedient servant, 
7 e 


Si wbordinate J ud ge 
Munstt. 





| Enclosures— 
1. One Repayment Order. 
2. A money order form duly filled in. 


Address of the applicant: 








SS 


- 





Reference—Letter No. 


Dated —— 


‘Case No.e——__———pf—______ 





x 2 a 
= aa aaa aaaaaħŘŮōĖÁ 

















RECEIPT, T 
. RECEIVED the Repayment Order No. -—— —, 
dated——-——__—_—_- 19 , for rupees ; 








from the ———-——-—_-—__—__--——of—— 
——— , for payment of the amount 
less the postal commission, te————_——-—_______. 





en 
through the post office. A receipt for the remittance has been 
received from the payee. 


Dated ee > Treasury Officer. a OS 
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. ' NOTIFICATION No. 266/44 PR 
' Dated Allahabad, January I9, 1 928. 


The following. amendments are made in the General Rules 
(Civil) , corrected up to January 31, 1926 :— 


(2) In rule to of Chapter V (on gage 102 of volume IF; 
_ for “ Act No: II of Foe ” sudstitute “ Act No. III of 
- . 1926 (Local)”. 

(#) In the proviso to rule 14 of Chapter VII (on page. 111 
- of volume 1), for ““ 197 (2) of Act No. II of rg01” 
© substitute “ 269- (2) of Act No. III of 1926 (Local)”. 
EO In Chapter XI, rule 15~{on page 148 of volume I), 
' delete the words- “in supplying the printed forms of 

tender to applicants”. 
(2) In Chapter XI, rule 32 (on page 154 of volume I), 
delete the words “ in supplying printed forms of appli- 


. cation to‘applicants”. ° i 
(e) In the notes below! Form No. 90, on page 131 of 
“volume II— 


(1) Add the following after the aeai No. 7 :— 
“ No explanations are required in the case of— 

(1) suits to which Order IX,.rule 5, of-Act No. V of 1908 
applies, the number of which should be shown in 
column 37 of Form No. 83; 

(2) applications for execution, where the decrees are 
being satisfied in instalments- by attachments from 
salary; the number of such applications should be 
shown in column 39 of Form No. 84; 

(3) suits in which a civil court has taken action under 
section. 273 of the Agra Tenancy Act No. III of 1926. 

The forms of explanation: submitted in Urdu by the courts of 
Subordinate Judges and Munsifs shall be translated ‘before being 
forwarded by District Judges. 

Special attention is directed to the point that the gates in 


. these Forms of Explanation should be precise and clear. The 


dates‘on which orders were passed should be written clearly above 
the orders in column 3, and close and minute writing should be 
avoided”. 

-(2) Cancel note No. 6.. $ f 

(3) Substitute “ 6” for K 7” in the present note No. 7. 


(f) ‘In the notes below Form No. QI, on page 131 of volume 
II, delete the entry “6. The notes on page 134 have not'been 
cancelled," ’and add “ The following sample will show the proper 
method of preparing a form of explanation :- — rs 
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mies HIGH COURT NOTIFICATIONS . II 
(g} In Appendix 4, list A, on page 56 of volume II, delete 
the entry “ X—25—List of execution cases”. 
(A) In Appendix 2, list of stations on the’ Bengal and North- 
— Western Railway, the following corrections should be made :— 
1. On page 23 of volume II insert the names— . 
“ Sandhia Mau, tahsil Fatehpur, Paintipur, Mahmuda- 
bad (Oudh) , Sarayan-Biswan, and Rarsendi”— 
between Chowka Ghat and Gogra Ghat; , i 
2. On page 24 of volume II, Substitute “ Payagpur” for 
“ Paigpur ” ; and zmsert— 
(a) “ Purandarpur, Lachhmipur, Nai Kot and Nautan- 


wa’. ..\ between “ Pharenda” and “ Lehra” ; 
(b) “Jarwa”... . between “;Gainsari” and “ Maskan- 
wa”; 
(c) '“ Walterganj ”... „between “Tinich” and “Basti”; 
and ` 


. delete“ Jarwa ” after “ Basti ”, and substitute “(b)” 
for (a) and “ (a9” for (b) in the last column. 


3. On page 25 of volumé II, zzsert— 


i ` (a) “ Kunraghat, Tariasujan, Tamkuhi Road, Dudahi, 
Kath Kuiyan, Padrauna, Ramkola, Lakshmiganj 
and Captanganj ” .. . . between “ Gorakhpur” 
and * Pipraich ”; and. 

(6) “ Sardarnagar” ..-- between “Kusmhi” and 
$ > u Chauri Chaura,” altering “ Kusmi” into 
“ Kusmhi ”. ‘ 
ut And 


put a stay mark on “ Gorakhpur” at the top ; and adda note at 
- the bottom of page: ; 
= Gorakhpur Shops—through Workshop Manager, Gorakh- 
pur; > 
Gorakhpur Loco Office—through Loco and Carriage Super- 
intendent, Gorakhpur.” ° , 
On page 26 of volume II, substitute “ Bakutha” for 
“ Chanddiaraghat ”; “ Balapur Hardatpur” for “ Bhulanpur’’; 
“ Mirzapur Ghat ” for “ Mirzapur ”; “ Ramnathpur ” for “ Kotwa ”; 
insert “ Chilh” between “ Mirzapur Ghat ’* and “ Ahimanpur ”; 
and add “ Izat Bridge, Rambagh and Allahabad City ” at the end 
after “ Jhusi”’. e 
g. On page 27 of volume II, strike out all the entries in 
column “1 below “ Headquarters ” and substitute for them one 
entry :— yz 
“ Principal Medic&] Officer, Gorakhpur ”. 


~ e 
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` And ks i 
all the names of districts in column 2 should: be bracketted to- 
gether after removing the six small brackets. 
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ENGLISH (CIVIL) DEPARTMENT 

' NOTIFICATION No. 572/35 (a) —(2) 
Dated Allahabad, January 31, 1928 

The following amendment is made in the rules framed by the 


| High Court of Judicature at Allahabad, under section 122 of the 


Code of Civil Rrocedure, Act No. V of ‘1908! with the previous 

approval of the Local Government as required by section 126 -of 

the Said Code :— Í 
After rule 11, Order XIX, add the following new rule :— 


11A. Such identification may be made by a person— ʻe 
(a) Personally aroueiiid with the person to be identified ; 
or,” 3 


(b) satisfied, from papers in that person’s possession or 
f otherwise, of his identity ` 
Provided that in case (0) the person so identifying shall sign 
on the petition or affidavit a declaration in the following form, 
after there has been affixed to such declaration in his * Presence the 
thumb-impression of the person so idéntified. 


Form 


I (name, address, and description) declare that the person 
verifying this petition-(or making this affidavit) and alleging 
himself to be A. B. has‘satisfied me (here state by what means, 


Eg., from papers in his possession or otherwise) that he is A. B. 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION -No. 984/47—7 (3) 
Dated Allahabad, February 21, 1928 


The following amefdments are made in the Rules: of Court 
of January 18,1898, revised and corrected up to aaa | 31, 
1920.:— 

In Chapter IH substilule the following rules for rule 6 :-— 

6A. An application for a certificate under section 10 of the 


` Letters Patent that a case decided :in an appellate judgment of a 


single Judge of this Court is a fit one for appeal shall, unless made 
orally to the Judge at the.time when ‘the judgment is delivered, 
be made by a petition presented to the Registrar ‘within 60 days 
and no more from the date of the judgment. 


` 6B. Each petition. bearing a Cottrt-fee stamp of Rs. 2° hall 
be adcompanied by a memorandum of appeal drawn up in accord- 
ance with the rules of this Court, but need not be accompanigd 
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by a copy of the judgment or decree from which an appeal is 
made. - Soe : 
6C. The petition shall be laid before the Judge in Chambers 
who delivered the judgment from which it is sought to appeal - 
and, if he declares the case to be a fit one for appeal, the memo- 
randum of appeal shall be stamped with the proper Court-fees 
within a time to be fixed by the Registrar, and the appeal shall 
then be entcred in the list of appeals to be heard by a Bench o 
_ two Judges. i 
Z Provided that if the Judge who delivered the judgment has 
ceased to be a Judge of the Court, or is on leave, the application 
for a certificate may be laid before the Chief ‘Justice, who may 
pass orders thereon or transfer it for disposal to any other Judge. 
6D. Subject to the payment of the proper Court-fees, after 
‘certification, notice to the opposite parties shall be issued under 
the orders of the Registrar. i 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION Noe 1107/45—6 (2) ` 
ae Dåted Allahabad, March 1,1928 ` 


The following amendment made in the Rules of Court of 
January 18, 1898, revised and corrected up to January 31, 1920, 


_ ‘shall come into effect from April 1, 1928:— 


a 


To be substituied for rule 4a Chapter V, as promulgated by 
Correction Slip No. 24 :— : i 


“4A. Securities filed under the provisions of Order XLI, 
rules 5, 6, 8 or 10, or otherwise in pursuance of any order of the 
Court, shall be furnished -preferably in cash or in Government 
securities or in cash certificates endorsed in favour of the Regis- 


_ trar of the Court. If the applicant desires to file a security bond 


hypothecating immovable property in lieu of any of the foregoing 
+ sécurities, he shall be responsible for filing the same duly verified, 
within the time specified in the Court’s order. He shall have 
the document registered and obtain theenecessary certificate of 
non-encumbrance or otherwise from the registration office before 
he proceeds to the District Court with his application for verifida- 
tion. In this application he shall request the District Court to 
have the bond verified within the time specified in the High 
Court’s order. ‘ 


- ` NOTE :— The District Court shall refuse to accept any apptyation which 1s not 
accompanied by a registered bond and the certificate showing result of search in 
the registration office. 


eet a ee ee rae 


3 NOTIFICATION No. 893/44—10 (1) 
Deted Allahabad, February, 16, 1928 é 
The following amendment is made in the General Rules 
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(Civil) of r911, Volume II, corrected up to January 31, l 1926 :—> 
In appendix 5, page 161, against serial No. 1 3, for’ “ Ditto” 
in the fourth column substitute “ 20thsApril ” 


NOTIFICATION No. 111 3/44 
- Dated Allahabad, February, 25, 1928. 


The following amendment is made in. the General Rules 

(Civil) of 1911 Volume II, corrected up to 31st January, 1926:— 

_ Appendix 5, page 160, against serial No. 1 (Quarterly) ¡delete ` 
the words “and 15th February ”; im the fourth column. : 


‘ ENGLISH (CIVIL) DEPARTMENT 
`. NOTIFICATION No. 1125/44 - 
Dated Allahabad, February 27, 1928 í 


The following amendment is made in the General Rules 
(Civil) of r9r1, Volume II, corrected up to the 31st of January, 
1926, with the previous approval of the Local Government :— i 

To form No. 24 printed on page 79 add a new column :— 

“IoA. ‘Court to which the record is to be returned ”. 


ee ee ee ee ee ee ee ee ee ee a e 


NOTIFICATION No. 1591/35 (a)- ~ 
Dated Allahabad, March 21, 1928 


In continuation of notification No. 442 of January 21, 1928, 
under, section 122 of the Codeeof Civil Procedure, Act No. V of 
1908, and with the previous approval of the Local. Government 
as required by section 126 of the said Code, the following amend: 
merit is made in the first schedule of the said Code :— 


“For Order. XL V, rule I5 (1), substitute :— 
15. (1) Whoever desires to obtain :— 


(a) execution‘of any order of His Majesty in a Council ; ; OF, 
(4) where an appeal has been dismissed by His Majesty in 
i Council for want of prosecution, an order of the 
Court from which the appeal to His Majesty was 
i - preferred terminating proceedings and determining 
the costs, 


shall apply to the said Court by a petition, accompanied 
by a certified copy of the decree passed or order 
made by His Majesty in Council of which execution 
is desired or to which effect is to be given and a 
memorandum of-all costs incurred in India tiag: are , 
claimed in pursuance thereof. d 


NOTIFICATION Noe rgo Žž - 7 
Dated Allahabad, March 21,1928 
e The following frs? rules ünder section 6 of the ‘Indian Bay - 


t 
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- Councils Act” No. XXXVIII of 1926 arè madé by the High 


Court at Allahabad and will come into force on` the date to be 
notified by the Governor-General in. Council under section r (3) 


of the Act. A oi 
t. Tn-these rules :— : > 
: (a) “ ‘High Court ” means the eh Court of Judicature at 


1 
7 


* Allahabad. ; 
(6) “ Registrar?’ means the Rena: of the*High Cout: 


(c) “ District Judge ” means-a Judge presiding over a 
_ District Court in the Province of Agra. 
(d) “ List” means the list prepared under tule 2,clause (1), 
,sub-clauses (æ) and (4). 
2. (1) The Registrar shall classify the advocates entered in 


the roll prepared under section 8, sub-section (2) of 
the Indian Bar Councils Act as follows : :— . 


_ (a) those who have or who on or before the date of the 


3. 


n ` nate ten advocates for election to the Bar Council. 
(2) “Each nofhination shail include not less” than five names ° 
taken from,part (a) of the list. eos 
id . r 
tod 7 . . 


“election ‘of members of the Bar Council of the High 
Court, will ‘have, for not ‘less than ten years been 
entitled as of right to practise in the High Court’; 


(6) those who other than those mentioned in clause (a) = 


: are or who, on og before the date of the election of 
* ‘members of the Bar.Council of the High Court, may 
become entitled to practise in the. High Court. 


(2) The list so prepared shall be sent to every District 
Judge for communication to the Legal Practitioners 
in his jurisdiction. 

(3) Any: Legal Practitioner entitled to have his name 

‘entered in the list and whose name is not so entered 

or whose name is entered in the wrong division of 
the list may apply for correction to the Registrar, 
who, on being satisfied that the name has been wrong- 
ly omitted or entered, may cause a proper entry to be 
made. 


The High: Court shall fix a-date for the aceda of ten 
members of the Bar Council of the High Court. 


+4. (1) ‘Not less than three months before’ the date fixed 


under rule 3, the High Court shall by notice pub- 
‘*lished in the local official Gazette and by affixation 
“on the'notice board of the court of each District 
. Judge, Additional District Judge, and Sessions and 
- Subordinate Judge, call upon each advocate to nomi- 


e 9 : - 8 
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s. (1) Each advocate may submit his list of nominations to 
the Registrar by letter-dated, signed and posted, or 
delivered by hand,-so as to reach the Registrar on 
or before the date to be specified in the notjce under 
©- raeg > yee Oe 


(2) “The signature to each letter must be attested by the - 
District Judge and sealed with the court seal, or - 
i l attested*by the Registrar. : : 


+ (3) The envelope shall bear on the outside “ Bar’ Council ` < 
Nomination’. . í 
6. ‘The nomination letters received by the Registrar shall be 
opened by him in the presence of the Secretaries of the Bar ` 
Library and the Vakils’ Association of the High- Court, or of the 
successors of those bodies, on a date fixed by him, and the votes 
received by each advocate shall be recorded: : 


Nominations which are not in accordance with these rules 
' shall Be rejected: a ah @ nee Sari 
8. “The five advocates*mentioned in section, 4, sub-section : 
(2) of the Indian “Bar Councils Act shall be those‘five who : 
answering thatedescription have obtained the highest number of 
votes. The remaining five advocates to be declared elected shall 
- be those who have obtained the highest number of votes, exclud- 
` ing from consideration the five above-mentioned. ’ 


9. If any question should arise’ as to the validity of, the 
_ election of a member, fhe High Court shall constitute a tribunal 
to determine the matter. i © ; 


10. The Registrar shall publish in the local official Gazette, 

- as soon as may be after the election, the names of the elected 

members of the Bar Council and shall communicate the fact of 
such élection to each such member. | - | ne 


“ir. A nominated or elected member of the Bar Council shall 
hold office for three, years from the date of the first meeting of 
the Council after his election, provided that a member nominated 
or elected to fill a casual vacancy shall, for the purpose of this, « 
rule,: be deemed to have been nominated or elected on the date , 
when the person whose place he takes was nominated or elected. 


_ a2. When a member of the Bar Council .dies, resigns or 
becomes incapacitated, before the expiration of the three years 
mentioned in rule ‘11,— f Sa ` 
(a) the High Court shall nominate another person to be a 
member, if the member dying, resigning or becom- 
ing incapacitated was’ a member nominated under, .. 


; the provisions: of section 4, sub-section (1) (0) of ' 
A the Indian Bar Countils Act ; . eS Me Gent, 8 og 
: ` ` - : (to be continued) 
? Ge bd i ; x = = 
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_ (6) and in the case of an dlected member, the Bar Council 
shall elect another member, but so, that not less than 
five of the elected members at any time are advocates 

7 whose names appear in part (æ) of the list. 


13. - The Secretary of the Bar Council shall be chosen by the 
members at their first meeting, and until so chosen, the’ Registrar _ 


‘shall carry out the duties, if any. ° 


. 14. The Bar Council shall hold not less than two meetings 
every year, 


15. The Secretary’shall convene all meetings of the Bar 
Council. . 


16., Seven members shall constitute a quorum for a meéting 
of the Bar Council. 


17. The Secretary shall in the notice convening each meet- 
ing specify the sa ee and the, matters to be discussed - 
therein: $ oY 
18. Incase a difference of opinjon amongst the members 


{prėsent, the matter op which such difference has arisen shall be 


4 


_ decided by votes ‘of the members present. 


19. Where such votes are equally divided, the Chairman, or 
the member presiding at the meeting, shall have a casting vote. 


20. “If at a meeting les»than seven members are present, it 
shall. be adjourned for not less than fourteen days ; and at the 


- adjourned meeting no quorum shall be necessary. 


21I» Membership of the Bar. Council shall automatically ` 


- determine in the case of any member absent for three consecutive 


meetings. 
22. The BarCouncil shall, at its first meeting, O to 


-elect a Chairman and a Vice- Chairman by ballot:, 


23. The Chairman shall preside at each meeting, and in his 


“absence the Vice-Chairman shall preside, and in the absence of 


both, the members present may elect one af themselves to preside 


‘at a meeting. 


24. The terms of office of the’ Chairman and Vice-Chairman 
shall be the same as their terms of office as members. 





> 


The TE rules are made by the High Court at Allahabad 
under section 12 of the Indian Bar Councils Act No. XXXVIII 


‘of 1926, and. will come into force on the date to be notified by 


the Governor-General in “Council under s section 1 (3) of the 
Act. . °, i 


I Upon receipt of as cése referred for inquiry to\the Bar 


` Council under section 10,.the Secretary of the Bar Gouncil 


Shall 
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(a) supply a copy of the “complaint and of the reference to, 


all members of the Bar Council, to the person or 
_ authority making the complaint under section ‘to (2) 
` {hereinafter called the complainant) , and to the advo- 
‘ cate whose conduct iš the subject of the complaint 
(hereinafter called the advocate) ; a 


“@ convene a meeting of the Tribunal for the earliest suit- f l 


z able date ; e 
~-(c) then and thereafter act as Clerk of the Tribunal. “. 
2. The Tribunal shall at the said meeting :— . - 
l (2) frame charges on the basis of the complaint ; 
(2) fix a date, hour and place for the inquiry ; . 


(c) give notice theréof to mey POPR and the adyo- 
' cate; 


Clerk of the Ttibunal his written answer ‘within 
fourteen days of the date of the notice referred to 
ins ., in rule 2 (¢) ; 


o inform the complainant and ‘the sivas that they 
r must, within a furthe, period of fourteen days, 
make application to the Clerk of the Tribunal, in 


respect of any evidence they may desire to have- 


summoned, depositing with the application the 
necessary expenses, or bring their evidence on the 


date fixed, without invoking the assistance ” of the. l 


Tribunal. 


3. The Clerk of the Tribunal shall supply to all the ee 


of ‘the’ Tribunal copies of the charges framed under rule 2 (a), 


and copies of the written answer delivered by the advocate’ under _ 


“rule 2 (dy (i). 

‘ 4. At the commenctment of the i inquiry the charges shall be 
read:-to the advocate; his written answer shall be read, and: he 
shall further, if necessary, be, called upon to supplement his 
written answer and to plead orally to the charges ; 


and, further, the Tribunal may at any stage of the inquiry put 


such questions to the complainant, the advocate or -any witness, 


‘as they may deem necessary and proper. 


i s. “If, after considering the reply to the charges, the Tribunal 
-deems proper to proceed with the inquiry, the case shall be opened 
on behalf of the complainant ; and the évidence-in-chief*in support 


-of the #Aharges and coe ae and re- “examination shall’ 


alia A 


. 6.- The advocate shall then be- called upon A enter upon his 
defence, if he desires to make any defence, “and, after, opening nis”. 


q . oe . 7 5 ` oe o 


(d). (2) ifara the aae that he must deliver to the 
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e E a 
e i A ' - 

case, shall give evidence on his own behalf and then produce his 

witnesses. i 


: 7. The Tribunal shall then proceed to consider and record its 

finding ; 5 l 
Provided (1) that each member of the Tribunal shall, if he so 
desires, be entitled to record a separate finding ; 


Provided (2) Further that the Tribunal may at any stage 
close the proceedingş and record its finding if, 
in the unanimous opinion of its members, no 
case has or can be made against the advocate. 


8. At the inquiry, if made upon a complaint by the Bar 
Council, the complainant shall be represented by a member of the 
Bar Council to ‘be nominated by the Bar Council ; and in any 
other case the complainant shall be represented by counsel, to be 
appointed by the Chief Justice. 


The advocate may, if he so desires, be represented by 
counsel. 


9. Upon receipt of a case. referred-to a District Judge, he 
shall follow, as nearly as may be, the procedure indicated in 
paragraphs 2 to 7 above. . 


10. At an inquiry before the District’Court the complainant 
shall be represented by the Government Pleader, unless the High 
Court or the District Cowrt otherwise directs, and the ‘advocate 


f shall be entitled to be represented by counsel. 


aom ug uu ot ah mo m mye ms a re e ees mee ee a ma S s a ee tee ee ee od tt meee ene aa oe a e 2e 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 1746/46-111—123 
Dated Allahabad, March 30,1928 ~ 
The following amendments are made in General Rules (Civil) 


-` of 1911, corrected up to 31st January, 1926, with the previous 


approval of the Local Government :— 
Chapter XXIV 


(1): Rule 2.—After the words “ (exclusive of house property)” 
add the following :— Z i . : 


“or in fixed deposit receipts of the Imperial Bapk, the 
Allahabad Bank; the Central Bank ior any bank that has been 
recognized by Government”. ' 


After the first paragraph of rule 2 add the following as a fresh 
paragraph :— 


“ Fjxed“déposit receipts of banks accepted as security must 
be issued in the name.of the United Provinces Government. In 
such cases a clause nfust also be inserted in tha depositor’s 
security bond,*to the effect that Government will hold he fixed 


2 G aar - 
Py x 
oe `- e 
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deposit receipt at the depositor’s risk and will not be liable to the 
depositor in the event of loss of the security, due to failure of the 
„bank or any other cause ; ahd that if the security is lost, the loss 
will fall on the depositor who must furnish fresh -security ` 
forthwith”. . 

Substituté the following for the form of the security bond 
eattached to rule 2 :— 


“Know all men by ‘these presents that tA. B. (principal) of 


C. D. (first surety) of dnd E. F. Regia surety) - 
of 4m held and firmly bound unto the Secretary of State ` 


for India in Council i in the sum of Rs. - to be paid to the 
«< said Secretary of State in Council, his successors ‘or assigns for 
‘which payment well and truly to be madé_J_bind - myself my - heirs, 


ourselves ou 
executors; administrators, and representatives (* jointly and 


severally). 


Whereas the above bounden A. B. was on the day of 
19 „appointed to arid now holds and exercises the office of 


AND WHEREAS by virtue ‚óf such office the said A. B. has 
amongst other duties the care of, and responsibility for, the safe 
° and proper ‘storing and keeping, in the places appointed for the 
custody thereof ` AND WHEREAS the said A. B. is bound, 
whenever called upon so to do, tq show to his superior officers 
that the said property is at all times intact in the places aforesaid 
and: is bound to keep true and faithful account of the said pro- 
perty} AND’ WHEREAS the said A. B. in consideration of his said 
“appointment (has delivered.to and deposited with cash 
to the extent of Rupees _ ) or (has delivered to and deposited 
with and endorsed to Government securities to the 
extent of Rs. as set forth in the schedule hereto) or (has 
mortgaged and hypothecated the landed property described in the 
schedule hereto) or has placed on fixed deposit in the ; 
‘Limited to the credit of the for the time being of the United 
Provinces of Agra and,Oudh the sum of Rupees (Rs. ) 
for the purpose of in part securing and indemnifying the Secretary 
. ‘of State for Inflia in Council his successors and assigns (herein- 
after called the Secretary of State, which expression includes `his , 
successors and assigns), against all loss or damage which he or 
they might suffer by reason of the said property or any-part 
thereof being wasted, embezzled, stolen, misspent or lost, dis-. 
honestly, negligently, or otherwise, by himself, the said A. B. or 
any “person acting for him in his said office for a period not exceed- 
ing three months during his absence or otherwise»; 


AND, WHEREAS the said A. B. (and the said C. D. and E. F. 
x To A struck out if there- are no sureties. d 
(Here detail money, Government currency notes, stamps, goods, chattels or 


effect stored and received at, Je ` o 
be e ee s j : ° í 
‘x e y ` : 


q al : re 
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as the said A. B’s sureties) have éntered into the above written 
bond in the penal sum of.Rs.~-  conditioned-for the due per- l 
formance by the said A. B. of the duties of his said office and the 
other dutiés appertaining thereto, or which may be lawfully 
required of him, and for the indemnity of the Secretary of State 
against loss from the acts or defaults of the said A.B. and of all 
and every the persons aforesaid. : 


Now the condition of the above wrjtten’bond is such that*if 
the said A. ‘B. has, whilst he has held the office of 
always duly performed and fulfilled the said duties of the said 
office and the other duties aforesaid or if the said A. B. (and the 
said C. D. and E. F.) shall indemnify the Secretary of State 
'from all and every loss and damage which during the time the 
said A- B. has held, executed and ‘enjoyed the said office has 
happened, then the above written bond or obligation shall be void 
and of no‘effect otherwise the same shall be and remain in full 
force and virtue. | es ‘ 


(Provided always and it is hereby agreed and declared that 
neither of them, the said C D: and E. F., shall be at liberty to 
terminate their suretyship except upon giving to the District 

, Judge for the time being of - or the 

Government of the Unitéd Provinces of Agra and Oudh, six 

, calendar months’ notice in writing of his-or their intention so to 

do, and their joint ande several liability under this bond shall 

,continue in respect of all omissions and defaults on the part of the 
said A. B. until the expiration of the said period of six months). 


And it: is hereby agreed. and declared by and between the 
said A.B. (and the said C. D. and E, F. asthe said A. B.’s sureties) 
and the Secretary of State that, on the vacation by the said A.B. 
of his said office of ; Sasho oa the above named 
(“moneys” where cash is deposited) (/‘securities” where promis- 
sory notes are deposited) shall not be at once returned to ‘him 

_(or them): but shall continue to be held in the manner aforesaid 
for the term of six months as security against any loss that may 
have been incurred by the Secretarf of State owing to the 
neglect or default of the said A. B. or any otheg person aforesaid 
and which may not have been discovéred until after the vacation 
of his office by the said A. B. and if any breach of the conditions 
of the said bond is discovered after the repayment (or return) 
of the said money’ (or securities) (or reléase of the said mortgage) 
such repayment ‘(or return) (or release) shall not effect the right 
of the Sécretary of State to take proceedings upon the said bond 
against the gaid A. B. (C. D: atid E. F.). 

` *PROVIDED ALSO that the officer in whose name the said 
stm is placed on depogit in manner aforesaid m&y with the 
sanction of the, said: Government and at the request of the said 





: *To be used’ only when money is placed on deposit receipt. 
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A. B. withdraw the said sum gnd Sikes the same in- ike manner °- 
. as aforesaid in the Imperial Bank of India or the Allahabad Bank » 


-Limited or Central Bank Limited. 


PROVIDED ALSO that if the said sum or any” part hewa is 
lost by reason of the failure or'defalcation of the Bank’ in which 
such sum, is at any time deposited neither the Secretary of State 

d . : : y sort 
_ for any officer serving under him shall be-in any way liable for 
-*such loss and the said A.B. shall immediately furnish to the 
Secretary of State either in cash or in such other form as may. be 
sanctioned, ‘by the Government orders or regulations then in force 
security equivalent in value to the amount lost in such manner as 
aforesaid. K . ~ 


_ PROVIDED ALSO that the interest on the said'sum may be 
paid over to-the said A. B. when realised if the Government of the 
United Provinces of Agra and Oudh thinks fit to do so. 

IN WITNESS to the above-written bond and to all the terms | 
and conditions hereinbefore ‘contained —_ have hereunto set—=2 
hands this day of at ~ 19 


Signed by A. B. in the presence 


of 
and of . 
Signed by C. D. in the presence - ` a l a 
of i s é ` p _ 
"and of i ; - i. i 
Signed by E. F. in the presence 5o - 
of e i i - : 
and òf a 


(2) Rule 4.—After the words “landed proponi in the third . 
line add— ` oo 
“or in fixed deposit. receipts of banks.” ; 

(3) To rule 5 — Add the following :— 


“ In order to obviate the loss of interest to the depositor | the 
authority accepting the fixed deposit receipts of banks as security 
, should call for, the receipt annually and get it renewed”. 


Rule 5, in line 6 after the words ‘ ‘promissory notes” add the 
“words “or fixed deposit receipts of banks’®. ve š 


ENGLISH (CIVIL) DEFANTKENT C Eee 
“NOTIFICATION No.,1834/45 * 2 
-` ` Dated Allahabad, April 4, 1928. DET AA 


Thg following amendments are made in -the Rules of Court 
of Jafiudry 18, 1898, revised „ande corrected up .to Janey 31, 
192 :— : s : 


1 


oc 1926”]. 


` haye beeñ approved the. Chief Justice may propose t 
of a further judge or judges to take the, place of, or to exercise 


\ - 
i 2 ot ey 
j 
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1. In the list of Appendices, at the: end of the book, insert 


the following entry :— . , 
“ (VI) Home department (Judicial) No. F.-922-25,- dated 
August 16, 1927., [Rules under section 1(4), 
, Indian. ‘and Colonial Divorce Jurisdfction Act, 
e 
.. 2. Insert the following as Appendix ‘ (VI) ona new page 
S9i— LC 
i (59) 
“ (VI) Home department (Judicial) No. F-922-25, dated 
Simla, August 16, 1927”. i : 
` The following rules made by the Secretary of State in Council 
of India, with the concurrence of the Lord Chancellor, under the 
Indian and Colonial Divdrce Jurisdiction Act, 1926 (16 and 17 
-Geo. 5) are published for general information :— >- i 
' Rules under section 1 (4), Indian and Colonial Divorce 
Jurisdiction Act, 1926 oe 
`- Short Title and Commencement f z 
. ciled Parties) Divorce Rules, 1927. í 
(2) They shall come into force on the 27th day of July, 1927. 
n , Appointment of Judges ; 
_2.—(1) -As'soon as maybe after the coming into force of 


Pa 


` these Rules the Chief Justice of each of the High Courts referred 


‘to in sub-section (1) of section-1 of the Indian and Colonial 
_Divorce Jurisdiction Act, 1926 (hereinafter called,“ the Act”) 


"shall submit to the Lord Chancellor through the Secretary of 


State for India the names of such number of judges of the Court 

_ (including if he thinks fit, the name of the’Chief Justice himself) 
not exéeeding six, as he may consider necessary for the purpose 
of exercising jurisdiction under the Act and these rules. 

(2). Upon the approval of the Lord Chanceller to any nomina- 
tion so ‘submitted being signified to the Chief Justice by the 
Secretary of State for India, the ‘Chief Justice shall cause the 
names so approved to be notified in the: local official Gazette (or, 
in the case of the High Court of Judicature at Calcutta, in the 
Gazette of India) as judges appointed to exercise jurisdiction 
under the Act, and the judges whose names ;shall have been so 
notified shall..thereupon have power to exercise jurisdiction ac- 
cordingly? © ` DK : 

(3) At any time after ghe first nominations under Apso rules 

names 


jurisdiction in nagitigh go, the judge or judgeg for the time being 


a 9. L e e 


1.— (1) These Rules may be called the Indian (Non-Domi- ` 


1 
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oa 


having powers under the Act; and when such further nominations 
are approved they shall be notified as aforesaid. 

3. Every petition under the Act shall be heard: by a single 
judge nominated and approved as hereinbefore provided, sitting 
without a jupy, and, subject to the provisions'of the ‘Indian Limi- 


‘tation Act, an appeal shall lie to a bench of two ‘other, judges 


who have been similarly nominated and approved against any ' 
decree or order which would be appealable if it had been passed 
in proceeding under the Indian Divorce Act, 1869, and shall 
be disposed of accordingly. Each such bench sual be constituted 
by. the Chief Justice as occasion may arise. 


4. Nothing in these Rules shall be deemed to prevent ‘the 
exercise of any ultimate, right of appeal to His Majesty in 
Council. i 2 


i Petition un Rs a , 
5. All proceedings- under the Act shall be commenced by 


fling a petition to which shall be attached. a i certtied copy of the 


certificate of the marriage. BE 


6. (1) In the body of a petition praying for the dissolution 
of a marriage shall, be stated— 


(2) The place and date of the marriagej;and ‘the name, 
status and domicile of thé wife before the marriage ; 


(zz) the status of the husband and his domicile at the time | 
oe of thé marriage and at the time when the petition 
is presented, and his occupation and the place or 
- places of residence of the parties at the time of 
institution of the suit ; Be aes 


(iii) the principal permanent addresses wheré. "tires. parties 
have cohabited, including the address “where they., 
‘last resided together i in India; - eS 


(iv) whether there is living issue of the. marriage, and, if 
ae So, the names and dates of birth or ages of such 
, _ issues 

(v) whether there have been in the Divorce Division of the 
High. Court of Justice in England or in the Court of -- 

Session in Scotland or in any court in India any, and 

if so what, previous: proceedings with reference to , 

; the marriage by or on ‘behalf of either of the parties 

‘ to the marriage, and the result of such’ proceedings ; 


(vi) the matrimonial offences charged set owt in separate 
paragraphs with the times and places of th&ir alleged 
commission ; å o i 

(wt) the claim for damages, if any ; à i 
i. aone [Continued ; 
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(viii) the grounds on which the petitioner claims that, in the 

interests of justice, it is desirable that the suit 
should be determined in India. 


(2) The petition shall conclude witha prayer setting out 
particulars of the felief claimed, including the amount of any claim 
for damages and any order for custody of children which is 
sought, and shall be signed by the petitioner. e 

Verification of Petition.. e 


7. The statements contained in every petition under these 


Rules shall be verified by the petitioner or some other competent 


person in the manner required by the Code of Civil Procedure 
for the time being in force for the verification of plaints, and in 
cases where the petitioner is seeking a decree of dissolution of 
marriage the verification shall include a declaration authenticated 
in lik€ manner that no collusion or connivance exists between 
the petitioner and the other party to the marriage, and that 
neither the petitioner nor, within the knowledge of the petitioner, 
the other party to the marriage, has instituted proceedings which 


are still pending for the dissolution of the marriage in England 


or Scotland. i P 
Co-respondents and Interveners. 
8. In every petition presented by a husband for the dissolution 


~ of his marriage the petitioner shall make the alleged adulterers 


co-respondents in the suits, unless the Court shall otherwise direct. 


19; Where a husband is charged with adultery with a named 
person a certified copy of the pleading containing such charge 
shall, unless the Court for good ‘cause Shown otherwise directs, be 
served upon the person with -whom~adultery is alleged to have 
been committed, accompanied by a notice that such person is 
entitled, within the time therein, specified, to apply for leave to 
intervene in the cause. 

EN Service of Petitions and Notices. 


10. Every petition or notice referred to in, these Rules shall 
be ‘served on the party to be affected thereby,‘either within or 
without British India, in the manner prescribed by the Code of 
Civil Procedure for thé time being in force “for the servicé of 


' summonses : 


Provided that unless the Court for good: cause shown other- 
wise directs, service of all such petitions and notices shall be 
effected by delivery of the same to the party to be affected there- 
by, and the Court shall record that it is satisfied’ that service has 
been -so effected. \ 

ans Answer and subsequent Pleadings. 
a 11. A respondent org co-respondent, ora -womay, to, whom 
leave to intervene has been granted under Rule 9, mafije in the 


r 
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Court an answer to the petition. 


12. (1) Any answer which contains matter other than a 
simple denial of the facts stated in the petition shall bé verified 
in respect of such matter by the respondent or co-respondent, as 
the case may be, in the manner required by these Rules for the ° 

-everification of petitions, and when the respondent is husband or- 
wife of the petitioner the answer shall contain a declaration 
that there is not any collusion or connivance between the parties. 

(2) ‘Where the answer of a husband alleges adultery and 
prays relief, a certified copy thereof shall be served upon the 
alleged adulterer, together with a notice to appear in like manner - 
as a petition. When in such case no, relief is claimed the alleged. 
adulterer shall not be made a co-respondent, but a certified copy 
of the answer shall be served upon him together with a notice as 
under Rule ọ that he is entitled within the time therein specified 
to apply for leave to intervene in the suit, and upon such applica- 
tion he may be allowed to intervene, subject to such direction as 
shall then be given by the Court. 


13. (1) If it appears to the Court that proceedings for the 
dissolution of the marriage have been instituted in England or 
Scotland before the date on which the petition was filed in India 
the Court shall either dismiss the petition or stay further proceed- 
ings thereon until the proceeding? in England or Scotland have 

- terminated, or until the Court shall otherwise direct. S 


(2) If it appears that such proceedings were instituted after, 
_ the filing of the petition in India the Court may proceed, subject 
to the provisions of the Act, with the trial of the suit. 


`` Showing Causes against a Decree Nisi. 


14. The Governor-General in Council in the case of the High 
© Court of Judicature at Calcutta and the Local Government in 

° - other cases shall appoint a person to exercise within the jurisdic- 
tion of each of the High’ Courts referred to in section 1 of the 
Act the duties assigned to His Majesty’s Proctor by sections 181 

.and .182 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, and the name of the person so appointed shall be 
notified in the Gazette of India òr in the local official Gazette, as 

` the case may be, by the designation of Proctor. Every Proctor - 
so appointed shall, in the exercise of his functions, act under the 
instructions of the Advocate-General or other Chief Law Officer 
of the Province. : enos ° 


15. (rt) If any person during the progress of the proceedings 
or before. the decree wisi is made absolute-gives information to 
the Préctor of any matter material to the due decision of the case, 
the, Jroctor may take such steps? as he considers necessary or 


$ 


exp dient. © : e 
e `> (2) Ifin coysequence of any such ais or otnerwisé 
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the Proctor suspects that any parties to the petition are or have 
been in collusion for the purpose.of obtaining a decree contrary 
to the justice of the foase, he may after obtaining the leave of 
the Court intervene and produce evidence to prove’ the alleged 
collusion. - : oaks 
16, (1) When: the Proctor desires to show cause against 
making absolute a decree nisi he shall enter an appefrance in the 
suit in which such decree wisi has been pronounced and shall, within 
a time to be fixed by the Court, file his plea setting forth the 
~ grounds upon which he desires, to show cause as aforesaid, and 
certified copy of his plea shall be served upon the petitioner or 


` person in whose favour such decree has been pronounced or his 


` 


advocate. On entering an appearance the Proctor shall be made 
a party to the proceedings, and shall be entitled to appear in 
person or by advocate. E” 

(2) Where such plea alleges a petitioner’s adultery with any 
named person a certified copy, of the plea shall be served upon 
each such person omitting such part thereof as contains any 
allegation in which the person so served is not named. 

(3) All subsequent pleadings and proceedings in respect of 
such plea shall be filed and carried on in the same manner as is 
hereinbefore directed in respect of an original petition, except as 
hereinafter provided. f : 

(4) If the charges contained in the plea of the Proctor are 
not. denied, or if no answer to the plea of the Proctor is filed 
within the time limited or if an answer is filed and withdrawn 
or not proceeded with, the Proctor may apply forthwith ‘for the 
rescission of the decree #és¢ and dimissal of the petition. 


17. Where the Proctor intervenes or shows cause against a 


`~ decree wisi in any procéedings for divorce the Court may make 


` such order as to the payment, by other parties to the proceedings 
of the costs. incurred by him in so doing, or as to the payment 
by him of any costs incurred by ‘any of the said parties by reason 
of his so doing, as may seem just. ' ` 
18. Any person other than the Proctor wishing to show cause 
against making absolute a decree wés¢ shall, if the Court so per- 
mits, enter an appearance in the suit in which such decree sisi 
has been pronounced, and at the same time file affidavits setting 
forth the facts upon which he relies. Certified copies of the 
affidavits shall be served upon the party or the advocate of the 
party in whose favour the decree nist has been pronounced. 


19. The party in the suit in whose favour the decree wzs¢ has 
been pronouaced may within a time to be fixed by the Court file 


. affidavits’ in answer, and the -person showing cause against the 


decree si being made abgolute may within a further time to be 
so fixed file affidavits in reply. i 5 -Ne 


+ 
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Decree Absolu te. 


‘20. No decree wisi for the dissolution of a marriage under the 
Act shall be made absolute till after the expiration of six months 


_from’the pronouncing thereof if no ‘appeal has been filed within 
that period, or if any appeal (including an appeal to His Majesty - 


ig Council) has been filed, until after the decision thereof. ’ 


21 (1) Application*to make absolute a decree wzsz- shall be 
made tothe Court by filing a‘petition setting forth that applica- 
tion is made for such-decree absolute, which will thereupon be 
pronounced in open Court at a time-appointed for that purpose. 
In support of such application it must be shown by affidavit-filed 
with the said petition that no proceedings for the dissolution of 
the marriage have been instituted and are pending in England 
or Scotland, and that search has*been made in the proper books 
at the’ Court up to within six days of the time appointed,-and 
that at such time no person had intervened or obtained leave to 


' intérvene in the suit, and that no appearance*has been entered 


nor any affidavits filed on bebalf of any person wishing to show 


cause against the decree #zsz being made absolute ; and in case, 


leave to intervene had been obtained, or appearance entered or 
affidavits filed on behalf of such person, it must be shown by 
affidavits what proceedings; if any, have been taken thereon. 


(2) If more than twelve calendar Months have, elapsed since ` 


the date of, the decree #7si an affidavit by the petitioner, giving 
reasons for the delay, shall be filed. 


Alimony, Maintenance, and Custody of Children. 


22. Proceedings relating to alimony, maintenance, custody of 
children, and to the payment, application or settlement of damages 
: assessed by the Court shall be conducted in accordance with the 
provisions of the Indian Divorce Act, 1869, and of the rules made 
thereunder : 


, Provided that when a‘decree is made for the dissolution of 


a marriage the parties*to which are domiciled in Scotland the ` 


Court shall not make an order for the securing ofa gross or 
annual sum of moriey : 


Provided, further, that no Court in India shall entertain an 
application for the . modification nor discharge of ‘an order for 
‘alimony, maintenance, or the custody of *children, unless the 
person or whose petition the decree for ‘the dissolution of the 


marriage was pronounced is at the time the application is made.’ 


resident in India. - , re 
2 Certifying Officer. re Me ced 
23. A certificate referred to in sup-section (3)° ‘of section I 
of theefAct shall be in the form set out in the Schedule and ee 


= be sigfed by a Registrar or Prothonotary of the High oor to 


avhich Act apphies,-and sealed with the Sealof the Court. 


n 


e 
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N 


Í 


HIGH COURT NOTIL:CATION a 29 


` Procedure Generally. 


24. Subject to the provisions of these Rules: all proceedings 
under the Act between party and party shall be regulated by the 
Indian Divorce Act and the rules made theretinder. 


25. The forms set forth in the Schedule to the Intian Divorce 
Act, with such variation as the circumstances of each case and 
these Rules may require, may be used fo? the respective’ purposes 
mentioned in the Schedule. 


G 


SCHEDULE 
(See Rule 23) 


1, A. B., gE of the High Court of Judicature at , 
hereby certify that the toregoing isa true copy ofa gae made 
by the aforesaid High Court acting in exercise of the matrimonial 
jurisdiction conferred by the Indian and Colonial Divorce Juris- 

of 


uit No. 


pice ss 

diction Act,.1926, m Appeal No. S of from judgment and decree in 
sn ar in which the abovenamed C. D. was petitioner 
and the abovenamed E. F. was respondent and the abovenamed 


$ co-respondent e 
G. H. was intervener > 








- Signed 
Registrar 
Prothonotary 


* ENGLISH (CIVIL) DEPARTMENT 
` NOTIFICATION No. 1916/45—13 
Dated Allahabad, April 10, 1928 


The following amendments are made in the Rules of Court 
of January 18, 1898, revised and corrected eup to January 31, 


- 1920 :— ` i 


In Chapter VI, rule 9, page 34, insert the following as provisos 
o (d) and (e), and alter proviso (c) ón page 35 to proviso 


_ “(à As from May 1, 1928, no First Appeal filedin 1924, 
and-as fram June 1, 1928, no First” Appeal filed in 1925, 
shall be’ adjourned for any cause whatever, except where such 
case ‘appears in the Day’s List either in the list of a particular 
court or in the Tables A` B and C at the end of the li in “which 
coe the next following rule shall apply. y 

i JE a ee a e 


- ‘ 


